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FITNESS-FOR-DUTY PROGRAMS AT NEW REACTOR
CONSTRUCTION SITES

A. INTRODUCTION

| Purpose

This regulatory guide (RG) describes metheds-and-proceduresan approach that the staff of the U.S.
Nuclear Regulatory Commission (NRC) eensiders-aceeptable-when-developingto meet regulatory
requirements for fitness-for-duty (FFD) programs at new reactor construction sites. Licensees, applicants,
and contractors/vendors (C/Vs) who implement FFD programs should consider this guidance when preparing
an application for a combined license (COL), a limited work authorization (LWA), construction permit (CP),
| or early site permit (ESP).

Applicability

This RG applies to licensees and other entities subject to Part 26 of Title 10 of the Code of Federal

Regulations (10 CFR Part 26), “Fitness-for-Duty Programs,” (Ref. 1), describes the categories of licensees

| and permit holders who are required to implement an FFD program. Section 26.4(f) of Part 26 requires that
any individual who is constructing or directing the construction of safety or security related SSCs (structures,
systems and components) shall be subject to an FFD program that meets the requirements of Subpart K,
“FFD Programs for Construction,” unless the licensee or other entity requires these individuals to meet an

| FFD program that meets all of the requirements of Part 26, except for Subparts I (“Managing Fatigue”) and
K.

Applicable Regulations

e 10 CFR Part 26, “Fitness-for-Duty Programs” part prescribes requirements and standards for the
establishment, implementation, and maintenance of fitness-for-duty (FFD) programs.
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Related Guidance

o RG 5.89, "Urine Specimen Collection and Test Results Review under 10 CFR Part 26, 'Fitness-for-
Duty Programs," describes approaches the staff of the NRC considers acceptable for certain nuclear
facility applicants and licensees to demonstrate compliance with NRC regulations pertaining to the
collection of urine specimens and the review of test results in accordance with Part 26 (Ref. 2).

Purpose of Regulatory Guides_(does not change)

The NRC issues regulatory-guidesRGs to describe methods that thestaffeonsidersare acceptable to the
staff for-ase—1 implementing specific parts of the agency’s regulations, to explain techniques that the staff
uses in evaluating specific problemsissues or postulated aceidentsevents, and to previde-guidanceHowever;
regulatorydescribe information that the staff needs in its review of applications for permits and licenses.
Regulatory guides are not substitatesforNRC regulations and compliance with them is not required. Methods
and solutions that differ from those set forth in regulatory-guides—will be-deemedRGs are acceptable if they

previdesupported by a basis-for-thefindingsrequired for the issuance or continuance of a permit or license by
the Commission.
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Paperwork Reduction Act

This regulatory-guide-containsRG provides voluntary guidance for implementing the mandatory
information eeHeetionrequirements-eovered-by-collections in 10- CFR-Part Parts 26 that are subject to the
Paperwork Reduction Act of 1995 (44 U.S.C. 3501 et. seq.). These information collections were approved
by the Office of Management and Budget (OMB3)-appreved), under ©MB-control number 3150-0146. Send
comments regarding this information collection to the FOIA, Library, and Information Collections Branch
((T6-A10M), U.S. Nuclear Regulatory Commission, Washington, DC 20555-0001, or by e-mail to
Infocollects.Resource@nre.gov, and to the Desk Officer, Office of Information and Regulatory Affairs

NEOB-10202 3150-0146, Office of Management and Budget, Washington, DC, 20503.

Public Protection Notification

The NRC may seithernot conduct seror sponsor, and a person is not required to respond to, a
collection of information unless the document requesting deeurent-or requiring the collection displays a
eurrentcurrently valid OMB control number.
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B. DISCUSSION

Reason for IssueRevision

This revision of the guide (Revision 1) addresses two new issues since the guide was originally

issued. The issues involve escorting of individuals who construct or direct the construction of safety- or
security-related structures, systems, and components (SSC) and a change to Part 26 implementation based
on risk insights learned from operating experience. These issues are described in detail in amendments to 10
CFR Part 26 issued by NRC Final Rule “Alignment of Licensing Processes and Lessons Learned from New
Reactor Licensing,” (Ref. 3).

Background

In 2008 and 2009, respectively, the NRC revised its comprehensive FFD regulations in 10 CFR Part
26 to adopt and reflect selected provisions of the U.S. Department of Health and Human Services
“Mandatory Guidelines for Federal Workplace Drug Testing Programs” (Ref. 34), and amended the
Commission’s access authorization requirements contained in 10 CFR Part 73, “Physical Protection of
Plants and Materials>.” (Ref. 45).

FFD programs as described in 10 CFR 26.4 are applicable to specific categories of individuals. 10
CFR 26.4(a) requires all persons who have unescorted access to nuclear reactor protected areas to be subject
to an FFD program that meets all of 10 CFR Part 26, except for Subpart K (FFD program for construction).
10 CFR 26.4(f) requires that “Any individual, who is constructing or directing the construction of safety or
security related SSCs shall be subject to an FFD program that meets the requirements of Subpart K, unless
the licensee or other entity subjects these individuals to an FFD program that meets all of the requirements
of 10 CFR Part 26, except for Subparts I and K of this part,” (fatigue management and FFD program for
construction, respectively), as might be encountered at a site with an operating reactor adjacent to a reactor
under construction. The introduction to Nuclear Energy Institute (NEI) guidance document NEI 06-06,
Revision 6, states that it remains in effect until the construction site transitions to an operations related FFD
program, requiring implementation of 10 CFR Part 26, Subparts A-I, N and O. It also provides that it does
not include guidance for those individuals with duties specified in 10 CFR 26.4(f) who may also be subject
to an FFD program that meets all the requirements of 10 CFR Part 26, except Subparts I and K.

Harmonizationwith-Consideration of International Standards

The Internatlonal Atomic Energy Agency (IAEA) has-established-a-series-of safetysuidesand

works with member states and other partners to promote the safe,

secure, and peaceful use of nuclear technologies. The IAEA develops Safety Requirements and Safety
Guides for protecting people and the environmentJAEA-safety—guidespresent from harmful effects of
ionizing radiation. This system of safety fundamentals safety regulrements, safety guides, and other
relevant reports, reflects an international i
striving-te—aehieveperspective on what constitutes a high levelslevel of safety. Fhe-To inform its
development of this RG thc NRC staffreviewed-guidancefromtheconsidered IAEA and-other-erganizations

- Safety Requirements and Safety Guides pursuant to the
Commission’s International Policy Statement (Ref. 6) and Management Directive and Handbook 6.6,
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“Regulatory Guides.” (Ref. 7). The NRC staff did not identify any other standards that provided detailed
guidance specifically addressing requirements of 10 CFR Part 26.

Documents Discussed in Staff Regulatory Guidance

This regulatory-guideRG endorses, in part, the use of a-preeess-one or more codes or standards
developed by NEENEF06-06external organizations, and other third party guidance documents. These
codes, standards and third party guidance documents may contain references to other codes, standards or
third party guidance documents (“secondary references”). If a secondary reference has itself been
incorporated by reference into NRC regulations as a requirement, then licensees and applicants must comply
with that standard as set forth in the regulation. If the secondary reference has been endorsed in a regulatory
euideRG as an acceptable approach for meeting an NRC requirement, then the standard constitutes a method
acceptable to the NRC staff for meeting that regulatory requirement as described in the specific regulatory
euide-RG. If the secondary reference has neither been incorporated by reference into NRC regulations nor
endorsed in a regulatory-guideRG, then the secondary reference is neither a legally-binding requirement nor
a “generic” NRC approval-as-anapproved acceptable approach for meeting an NRC requirement. However,
licensees and applicants may consider and use the information in the secondary reference, if appropriately
justified-and, consistent with current regulatory practice, and consistent with applicable NRC requirements.
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C. STAFF REGULATORY GUIDANCE

This section provides detailed descriptions of the methods or approaches that the staff considers
acceptable for meeting the requirements of the applicable regulations cited below. Although examples are
appropriate as general templates for illustrating and reinforcing the guidance in NEI 06-06 and associated
regulatory guidance, the NRC endorsement of NEI 06-06 should not be considered a determination that each
NEI 06-06 example applies to any or all licensees, applicants, or other entities as presented and written in
NEI 06-06 or this regulatory guide. A licensee should ensure that any example provided applies to its
particular circumstance before implementation.

1. Conditions
The NRC staff considers conformance with NEI 06-06, Revision 6;-dated-Apsit 2043, to be a method that is
acceptable for use in satisfying the regulations with respect to the implementation of FFD programs at new

reactor construction sites, subject to the following conditions:.

1.1.  Guidance Applicability to Certain Individuals

NEI 06-06, Revision 6, provides FFD program guidance that implements the previous Part 26
requirement that licensees and other entities must implement an FFD program that meets all Part 26
requirements, except for the requirements in Subpart K, FFD Programs for Construction, in part, no later
than the receipt of strategic nuclear material in the form of fuel assemblies. In the Final Rule (Ref. 3) for
Part 26, the phrase “no later than the receipt of strategic nuclear material in the form of fuel assemblies” was
replaced by the phrase “prior to initial core load.” To enable this change, the Final Rule included changes to
Sections 26.3(a) and (¢) and 26.4(e)(1) and (7) of Part 26.

Licensees and other entities licensed under Parts 50 or 52 may continue implementing NEI 06-06,
Revision 6, as currently written, because the milestone associated with “no later than the receipt of strategic
nuclear material in the form of fuel assemblies” will always occur prior to “initial core load.” Therefore, if a
licensee or other entity elects to use the guidance in NEI 06-06, Revision 6, these licensees and other entities
would be implementing all Part 26 requirements, except those in Subpart K, earlier than that required by
Part 26.

Because NEI 06-06, Revision 6, paraphrases or quotes rule text prior to issuance of the Final Rule
(Ref. 3), NEI 06-06. Revision 6. does not accurately describe current Part 26 requirements. For example, the
NRC staff notes that the following sections in NEI 06-06, Revision 6, appear to be impacted by the rule
change: the title for section 3.2: the first and second sentences of section 3.2.1, “Security Personnel;” the
title and the first sentence of the first paragraph for section 3.3: and, in Table 3-1, row 3 in its reference to
§§ 26.4(e)(1) and 26.4(a)(5) and row 6 in its reference to § 26.4(a) and (b). For this reason, the NRC staff
conditions its endorsement of NEI 06-06, Revision 6, that any NEI 06-06, Revision 6, guidance reference to
Sections 26.3(a) and (¢) and 26.4(e)(1) and (7) of Part 26 is amended by the regulatory text presented in the
Final Rule (Ref. 3) and implemented by licensees and other entities as described in Part 26.

2. Methods or Approaches

In NEI 06-06, Revision 6, section 2.1, the sentence after a discussion of Item h states: “In addition,
individuals who perform the duties specified in 10 CFR 26.4(e) may be included in the program covered by
this guidance.” This sentence is inconsistent with the discussion in Section 1 regarding the regulatory
treatment of these individuals. As stated in Section 1 of NEI 06-06, “It [NEI 06-06] does not include
guidance for those individuals with duties specified in 10 CFR 26.4(e) who must be subject to an FFD
program that meets all the requirements of 10 CFR Part 26, except Subparts I and K.” The NRC staft has
determined that NEI 06-06, Revision 6, is not an acceptable method of complying with the requirements
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specified in 10 CFR 26.4(e). Individuals listed in 10 CFR 26.4(e) must be subject to all the requirements of
Part 26, except Subparts I and K, and NEI 06-06, Revision 6, does not provide guidance for those
requirements. For these reasons the sentence quoted above from section 2.1 of NEI 06-06, Revision 6 should
be deleted.
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2.1.  Transition from Construction to Reactor Operation

As described in Section 1.2 above, the Final Rule (Ref. 3) changed Part 26 implementation based
on risk insights learned from operating experience. The licensee or other entity should provide in a
procedure a definition or description of the phrase “prior to initial core load;” the NRC staff notes that this
phrase has not been defined by the NRC. A licensee or other entity definition or description will enhance
clarity. For example, “prior to initial core load” could mean (1) prior to placing the very first fuel assembly
in the reactor vessel or (2) prior to placing all fuel assemblies in the reactor vessel if core load was defined
as all assemblies placed in the reactor vessel (i.e., core load). The NRC’s selection of the phrase “prior to
initial core load” was to establish a point in time during the transition from construction to operation which
is risk significant and compelling to require implementation of an FFD program that meets all Part 26
requirements, except those in Subpart K. This risk significance includes consideration of radiological
consequences and safeguarding of NRC-licensed materials.

2.2. Escorting Individuals who are subject to the FFD Program for Construction

The Final Rule (Ref. 3) enables the licensee and other entity to escort individuals onsite to construct
or direct the construction of safety or security related SSCs. The Final Rule also does not preclude the

escorting of individuals to only those individuals performing these duties and responsibilities described in

26.4(f). In other words, the licensee or other entity may escort individuals who perform or direct the
performance of those duties other than those described in § 26.4(f). The Final Rule (Ref. 3) amended, in
part, Sections 26.5, 26.4(e) and (f), and 26.403(a) and (b) to enable the escorting of individuals onto the
construction site to perform duties and responsibilities or having the types of access making him or her
subject to Part 26 requirements. The following approach is acceptable for the escorting of any individual
who should be, but who is not, subject to the FFD program by a licensee or other entity in § 26.3(a), (¢), and
(d) on the NRC-licensed site, until the licensee or other entity must implement the requirements described in
10 CFR 73.55(g)(7) and (8), (Ref.5).

1. The licensee or other entity must establish, implement, and maintain a procedure that:

a. Requires any individual performing a role or responsibility, having the types of access, or directing
or conducting any activity described in § 26.4, but not subject to the FFD program, shall be
escorted.

b. Requires a licensee- or other entity-designated supervisor (not affiliated with the actual activity to
be accomplished) to establish the maximum number of individuals the escort may be responsible
for the identified activities.

c. _Requires individual(s) under escort be escorted at all times while performing those duties and

responsibilities that would have made him/her subject to the FFD program.

d. Requires the licensee or other entity to confirm the identity of each individual to be escorted
through the physical presentation of a recognized identification card issued by a local, State, or
Federal government agency that includes a photo or contains physical characteristics of the
individual requesting escorted access.

e. Requires a record in which all individuals under escort shall register their name, date, time, purpose
of visit, employment affiliation, and name of the licensee’s or other entity’s individual and

organization responsible for the individual coming onsite.

f. Requires the issuance of an identification badge, vest, hard hat, or other readily-visible material
identifier that clearly indicates that the individual must be escorted.
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g. Denies escorted access to any individual who demonstrates signs of impairment or characteristics of
not being trustworthy and reliable to conduct those duties and responsibilities of have the types of
access assigned by the licensee or other entity.

h. Provides the escort a means to timely communicate with security personnel or other licensee- or

other entity-designated responsible person to summon assistance when needed. The communication
device need not be hand-carried.

i.  Describes the duties and responsibilities of an escort and provides the minimum necessary
observation and control requirements that all escorts must implement.

. Requires that all escorts must complete a read and sign in their escorting duties and responsibilities
and be subject to the licensee’s or other entity’s FFD program equivalent to that which would be
have been applied for the individual if not under escort.

k. Ensures that the escort is generally knowledgeable of the activities to be performed by the
individual(s) under escort and will report (1) behaviors or activities that are or may not be within
the scope of assigned activities and (2) any mental or physical condition demonstrated by an
individual that he/she may be impaired, in need of medical assistance, or not trustworthy and
reliable.

The NRC finds that its approach to enable licensees and other entities to escort individuals, who should
be subject to the FFD program, to impact guidance in NEI 06-06, Revision 6. Specifically, the following
sections appear to be impacted: section 4, “Definitions,” regarding the definition of Construction Site
Workforce: section 5.1.1, “Policy and Statement and Performance Objectives,” first paragraph; and, section
5.2, “Procedure;” third paragraph.
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D. IMPLEMENTATION

may

eemphes—w&th49—GER—requlatorv qwde as a reference in |ts requlatorv processes, such
as licensing, inspection, or enforcement. However, the NRC staff does not intend to
use the guidance in this regulatory guide to support NRC staff actions in a manner that
would constltute backfitting as that term is defined in 10 CFR 50.109, “Backfitting~and
” and as described in NRC Management Directive 8.4, “Management of
Backfitting, Forward Fitting, Issue Finality, and Information Requests,” (Ref. 9), nor
does the NRC staff intend to use the guidance to affect the issue finality previsions-inof

an approval under 10 CFR Part 52, “Licenses, Certifications, and Approvals for Nuclear
Power Plants*
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This RG is being issued in draft form to involve the public in the development of regulatory guidance in this area. It has not received final staff
review or approval and does not represent an NRC final staff position. Public comments are being solicited on this DG and its associated
regulatory analysis. Comments should be accompanied by appropriate supporting data. Comments may be submitted through the Federal
rulemaking Web site, http:/www.regulations.gov, by searching for draft regulatory guide DG-5069. Alternatively, comments may be submitted
to Office of the Secretary, U.S. Nuclear Regulatory Commission, Washington, DC 20555-0001, ATTN: Rulemakings and Adjudications Staff.
Comments must be submitted by the date indicated in the Federal Register notice.

Electronic copies of this DG, previous versions of DGs, and other recently issued guides are available through the NRC’s public Web site under
the Regulatory Guides document collection of the NRC Library at https:/nrcweb.nrc.gov/reading-rm/doc-collections/reg-guides/. The DG is also
available through the NRC’s Agencywide Documents Access and Management System (ADAMS) at http://www.nrc.gov/reading-rm/adams.html
under Accession No. ML21159A141. The regulatory analysis may be found in ADAMS under Accession No. ML21159A069.
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