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meetings of the same or similar nature. This respon:2 is, therefore,
directed to the broad questions raised by the motion rather than to

specific application of that motion to this case.

B. REGULATORY PROCESS AND AUTHORITY OF THF ROARD

The procedures set out in the Commission's requlations at 10 CFR
Parts 2 and 51, established by the Commission pursusnt to the National
Environmental Policy Act of 1969 (NEPA), the Atomic tnergy Act of 1954,
as amended, and the Adm nistrative Procedure Act, clearly envision estab-
lishment of a regulatory process with a separation of functions and
procedural responsibility between the Requlatory Ste“f and the Licensing

Boards. Wisconsin Electric Pover Company and Wiscor-in-Michigan Power

Company (Point Beach Nuclear Plant, Unit 2), LBP-72-32, 5 AEC 1€2,
173-174, 196-202 (December 8, 1972).

A number of decisions have affirmed the independent review role
of both the Atomic Safety and Licensing Doards and tne Atomic Safety
and Licensing Appzal Boards vis-a-vis the Pegulator, Staff under NEPA.

Boston fFdison Comnany (Pilgrin Nuclear Power Station), ALAB-83, 5 AEC

354, 357-358 (December 4, 1972); Arkansas Power & Lioht Company

(Arkansas Nuclear One, Unit 2), LBP-72-30, 5 AEC 144, 155-157 (December 1,

1972). The Calvert Cliffs case, Calvert C1iff's Coordinating Committee,

Inc. v. Atomic Enerqy Commission, 449 F.2d 1109 (D.C. Cir. 1971), also

discussed the inder-.uent role of the Atomic Safety and Licensing Board

vis-a-vis the Staff.



The independent nature of the Staff's role is &lso reflected

in the day-to-day execution of its licensing and reculatory program.

One of its responsibilities is to conduct

of the facility to assure that it conforms to the Comaission’s safety

standards and that its environmental imbacts arc proporly assessed

and are not unwarranted. Another is to assure that actual construction

and operation activities conform to license or permit requirements and

regulatory standards of the Comnission. These resporsibilities must

be carried out by the Staff, independently and without regard to:

whether a hearing is held in an operating lice:se Case;

whether a construction permit proceeding is centested by a
third party; or

whether in a contested case, the particular guzstion is in
controversy in the proceeding.

In the hearing process the Staff assessment serves to assist the
exercise of its independent adjudicatory func~

1974, ia the

Licensing Board in the
See Comrission's Memorandum and Ord.r, July 10,

Matter of Consolidated Edison Compary of tew iork [indian Point Nuclear

tion.

Generating Station, Unit 3), Docket 60-286, CL1-74-28, RAl-74-7-7 at

8 and the cases cited.

These separate roles are vital to the proper performance of the

Commission's regulatory process and the Staff's indcpendent role should

not properiy be subject to Licensing Board direction except in the un-

usual event of a denial of a clear legal right,l/ such as a discovery

1 Anl, the Licnf ‘ag Board may properly requlat~ the conduct of
the Staff ac it does all parties, with respect to hearinas before

the Board. 10 CFR 2.718.

a thorounh revicw of all asnects
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This however, is not the

right accorded by the Commission's rules.

situation with respect to the present request.

C. OPPORTUNITY TN BE IMFORMED AND PARTICIPATE

The only conceivable legal right which might be affected in this

case is the public's right to participate meaningfully in proceedinos

before the Commission. That right is manifestly protected under

eristing administrative procedures and practices.
!

1. Staff Meetings with Applicat

Since the Petitioners appear to be concerned evout the nature

of information exchanged at such routine business reetings, some

clarification concerning these meetings may be useful 2t this print.

The meetings are informal in the sen.? that they are not :onducted

as a part of the adjudicatory presentation of evidence before an

Atomic Safety and Licensing Board nor as part of & discovery demand

under 10 CFR §2.740-2.742. The meetings are held as a part of the

staff's responsibility to assess an application for a license ¢r permit,

to assure that the proposed facility conforms to the Commissions

safety standards, and to assure that the environmental impacts of the

facility are properly considered and are warranted when balanced

against the benefits to be derived from the facility.



The meetings are held to obtain a areater understanding of complex
information submitted in the Preliminary Safety Analvsis Report (PSAR)
or Environmental Report (ER), or to provide to an Apalicant a greater
understanding of the specific nature of information sought .- the Staff
in the questions asked of Aoolicant in the course of the Staff review.g/
It is usually the practice to notify all parties of these meetings. As
indicated in their motion, the Petitioners received notice of the
February 7, 1975 meeting. They were afforded the oprortunity to
participate, and in fact did participate.

1f information is presented at such meetings, in addition to that
contained in the PSAR or the Environmentai Report, it is subsequently
reflected in the PSAR or ER amendments or supplements {or in other
forms of written submissions) before it is used by the Staff in its

Environmental Statements or its Safety Evaluation Report.éf

Since
information discussed at such meetings is accepted only tentativaly
subject to confirmation by written submission, the Staff does .ot
consider detailed summaries to be necessary, althousn the Staff

strives for summaries which fairly reflect what went on at the meeting.

The subseguent written submissions which are sent i the public document

ZjThege questions are submitted to the Applicant in writing and
copies of the questions, and responses thereto are regulariy
sent to the local public document room.

Q/If written information is presented at the meetinz, it is sent to
the public document rooms after the meeting, often as an attachment
to the minutes. References to standard scientific texts or to
legal requirements may also be made in the course of discussions,
These of course, are verified by the Staff before any use would

be made of these references and appropriate reference would be

cited in the Staff SER, DES or FES if used.



rooms contain the information used and relied upon in the assessment

of the facility. Consequently, any interested persor will have access
to information exchanged at such meetings even witho.t considering

the available formal discovery procedures under the Commission's

Rules of Practice (10 CFR §2.740-2.742).

2. Staff Meetings with Interested Persons

In order to adequately complete its review the Staff meets not
only with Applicant but also meets with other parties to the proceeding
and with persons who are not parties to the proceeding, including
other Federal, state or local agencies, who may have comments to
contribute to the Staff's safety or environmental rc.iew or who may
be able to provide useful information concerning Feceral, state or
local requirements or information concerning local conditions.

In the present case, the Staff has met witi a number of intercsted
persons including several local agencies, a nuiber £f the Petitioners,
and a number of agencies of the State of Californic. to discuss various
aspects of the proposed facility. The Staff intenc: to meet witn

all parties at a mutually convenient tiﬁe and place to solicit their
views and comments on the proposed action and to obtain such infor-
mation or references to information that may have é& nearing on facility
safety and the decision to issue an operating license.

In the discharge of its responsibilitites, the Staff affords

all pariies an oppr+iunity to present relevant safety information,
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.0 express any conceirns about facility safety and to have their
environmental concerns considered pursuant to the Comnission rules
in 10 CFR §51.23.

Furthermore, the propriety and necessity of "ex parte" comrunica-
tions and meetings between the staff, Applicants, and interested per-
sons has never been in question. Indeed, 10 CFR 82.102(a) provides
that during regulatory review "(tlhe regulatory staff may request any
one party to the proceeding to confer with the staff informally." The
only restriction on "ex parte" communications found in the Commission's
regulations applies to communications with quasi-judicial officials
(or advisors) with respect to adjudications which may be before that

official. 10 CFR 82.719, 10 CFR §2.730, 10 CFR Part 2, App. A, VII.

See also 5 USC §554.
3. Discovery

To the extent that any discoverable items were involved in such
meetings, parties have under the Commission's rules a full scope cf
discovery rights available to obtain relevant inforsation, Accordingly,

parties' rights to information which are assured by the Commission's

discovery and public information rules remain in full force and effect.
The Commission has taken a number of steps recently to promote
the exchange and availability of information. To expedite inter-

change of information, the Commission has encouraged making information
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available to intercsted persons even before the discovery process
commences and has provided for the routine availability of a wide range
of AEC documents (37 F.R. 15127). This wide range of routinely avail-
able information supplements, rather than substitutc. for ihe access

to discoverable information which is assured to all parties by the
Commission's discovery rules. In addition, the Cormission has also
recently amended its rules to facilitate the discovery process as it

applies to the S..ff (40 F.R. 2973).

D. CONCLUSTNN

In view of the foregoing, it would be inappropriate for thc Roard
to reaulate the conduct of Staff's independent revic: Drocess, including
the scheduling of meetirgs.

Respectfully subnitted,
g B A
fot
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Richard L. Ulack
Counsel for NOC Staff

Dated at Bethesd:, Maryland
this 7th day of !farch, 1975.
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