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15t ARB SENSITHIVE-ACLEGATION MATERIAL RIIl-2019-A-0004 (Clinton)

February 7, 2019

MEMO TO: Ken Riemer, Chief, Reactor Project Branch 1

FROM: Jim Heller, Office Allegation Coordinator, EICS

SUBJECT:  1starb for RIII-2019-A-0004 (Clinton)

On 1/17/19 and 1/28/19 Laura Kozak provided ARB packages indicating the licensee
violated 10CFR50.9, “Completeness and Accuracy of Information,” in that information
provided by the licensee during a regulatory conference was not complete and accurate
in all material respects. Laura indicated the incomplete and inaccurate information could
influence a significant regulatory decision by attempting to persuade NRC to not proceed
with an escalated enforcement action.

| have added this allegation to the agenda for the ARB that will be conducted on Monday
(2/11/19) at 10:30 in the IRC

Jim Clay has obtained a bridge line/passcode. These are 888-455-2586/ ] (2)(6)

cc w/enclosures:
ARB Copy

Paul Meyer; Jay Bigoness; Marjorie Zerth; Aaron Glass

Jamnes Cameron; James Heller; James Clay; Paul Pelke; Sarah Bakhsh; Jared Heck;
Kenneth Lambert

Laura Kozak; Ken Riemer; Chuck Phillips; Bruce Bartlett; Jack Rutkowski
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15t ARB SENSITHVE-ALLEGATION-MATERIAL RIIl-2019-A-0004 (Clinton)

Licensee: Clinton - Exelon Generation Company, LLC
Docket No.  50-461

License No. NPF-62

Assigned Division/Branch:  DRP 1

ARB Board Membership: Lara (CHAIR) Meyer (Ol) /Heck (RC) /Cameron (EICS)
/Paul Pelke (OAC) /Lambert (EICS) /Heller (OAC) / Kozak
(SRA)/ Hanna (SRA)/ Riemer (BC RB1)/ Phillips (RB1)/
Bartlett (RB2)/ Sanchez (Clinton SRI) /Orlikowski /O'Brien/
Giessner/

Purpose: Initial ARB to discuss the evaluation plan

GENERIC CONCERNS: If Yes Explain:

Ol ACCEPTANCE: YES NO (Priority: HIGH NORMAL LOW)

Basis for Ol Priority: HIGH per Exhibit 16 (page 316) and section 5.7.a.5(i)(1) 3™
bullet on page 192 of the allegation manual dated 12/22/16 states, in part, that any
individual knowingly proving incomplete and inaccurate information to the NRC
with the purpose of influencing a significant regulatory decision.

Ol has Accepted Concern 1 at a high priority Signature

MINUTES PROVIDED TO: Kozak/ Meyer/ Heck/ Riemer/ SRl for Clinton
ACKNOWLEDGMENT LETTER:  PRINT IN FINAL __ REVISE NA X

REQUEST FOR EVALUATION: A. Licensee YES 10 CFR 2.390 NO X__
B. Stateof YES NO X

C. DOE YES NO _ X

date received| 01/28/2019 | due date of 1st ARB| 02/27/2019
due date of ACK Ltr| 02/27/2019 date - 90 days old| 04/28/2019
date - 120 days old| 05/28/2019 date - 150 days old| 06/27/2019

date - 180 days old| 07/27/2019 date - 360 days old| 01/23/2020
projected date for the 5 yr statue of limitation 01/28/2024

COMMENTS: NRC identified

Allegation Review Board Chair Date
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15t ARB SENSITIVE ALLEGATION-MATERIAL RIIl-2019-A-0004 (Clinton)

Concern No. 1: Region lll is concerned that during a regulatory conference conducted
on November 30, 2018, Exelon Generation Company, LLC (EGC) provided incomplete
and inaccurate information with the purpose of influencing a significant regulatory
decision by attempting to persuade NRC to not proceed with an escalated enforcement
action.

In a regulatory conference, EGC presented a position that the outcome of the NRC'’s
significance determination process should be Green rather than White, in part, because
of NRC’s assumption about operators declaring an Extended Loss of AC Power (ELAP)
at one hour into a Station Blackout (SBO) event was flawed. EGC stated that 28 SROs
from other stations (including non-Exelon) were given CPS procedures and scenarios
that recreated the postulated scenarios and that all SROs stated that they remain in the
LOQP procedure and not enter ELAP. The NRC subsequently determined that at least
eight SROs stated that they would enter ELAP.

The incomplete and inaccurate information was provided in support of and during a
public regulatory conference held in the Rlll office.

Requlatory Basis: 10 CFR 50.9(a) "Completeness and accuracy of information”
requires, in part, that information provided to the Commission by a licensee shall be
complete and accurate in all material respects.

The NRC issued “Errata—Clinton Power Station - NRC Inspection Report
05000461/2018051 and Preliminary White Finding on November €, 2018. This
inspection report identified an apparent violation of 10 CFR Part 50, Appendix B,
Criterion V, “Instructions, Procedures, and Drawings,” and Technical Specification 3.8.2,
Condition B.3, for the licensee’s failure to follow multiple procedures that affected quality.
This resulted in the unavailability and inoperability of the Division 2 Emergency Diesel
Generator (EDG) when it was relied upon for plant safety. During part of the time that
the Division 2 EDG was unavailable the Division 1 EDG was already out of service for
planned maintenance. This condition was considered in a risk evaluation of a postulated
scenario where during the period when neither EDG was available, a loss of offsite
power would have resulted in a station blackout (SBO) condition that could have resulted
in a long-term loss of the ability to cool the reactor core. This finding was preliminarily
determined to be White, a finding of low to moderate safety significance. In accordance
with NRC Inspection Manual Chapter 0609, the NRC offered EGC the opportunity to
attend a regulatory conference to present its perspective on the facts and assumptions
the NRC used to arrive at the finding and assess its significance.

EGC attended a regulatory conference on November 30, 2018. Beginning on page 11 of
the regulatory conference presentation, EGC provided a perspective on NRC's
postulated scenario (i.e., the long-term loss of the ability to cool the reactor core). On
page 15 of the presentation, EGC provided an overview of station response to a SBO.
EGC's presentation of the station response discussed the same power recovery
methods to mitigate the event as described in the NRC's preliminary significance
determination (i.e., restore offsite power, align Div 2 DG to start, Div 3 DG cross-tie to
Div 2 bus, and FLEX). For the station to implement FLEX, an extended loss of AC
power (ELAP) must be declared. The NRC determined that licensee procedures and
training direct operators to determine if an ELAP exists at 1 hour. If ELAP is declared,
the SBO procedure is exited, and the ELAP procedure is entered. This action
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15t ARB -SENSHHVE-ALLEGAHON-MATERIAL RIIl-2019-A-0004 (Clinton)

complicates further Division 2 EDG recovery and is influential to the NRC's preliminary
significance determination as described in the NRC inspection report.

To support a position that operators would not declare ELAP, EGC states on page 18 of
the presentation that 28 SROs from other stations (including non-Exelon) were given
CPS procedures and scenarios that recreated the postulated scenario, and that all
SROs stated that they remain in the LOOP procedure and not enter ELAP. This is the
information that is not accurate or complete.

On December 4, 2018 the NRC requested the completed surveys and other
documentation. On December 14, 2018, EGC provided the requested information.

EGC provided the following information and questions to 28 SROs in the survey:

Initial Conditions:

Unit is in OPCON 4

Reactor Level is 85"

D-11 D/G is tagged OOS for maintenance

At T=0 Under voltage alarms are received on the 101 and 201 busses indicating
a loss of off-site power.

At T= 10 sec D-12 failure to start annunciator is received in the MCR. The PRO
identifies that the D-12 D/G fails to start and dispatches an EO to the D/G.

At T=15 minutes the EQO calls the MCR and states that he found both starting air
receiver outlet valves CLOSED for the D-12 D/G.

Answer the following 3 questions:

1. Do you declare an ELAP at t=1 hr.?
2. Assume same initial conditions, but EO makes the same report at T=55 min?
3. Assume same initial conditions, but EO makes the same report at t=4 hours?

Questions 1 and 2 described conditions during which the starting air receiver outlet
valves are found closed prior to 1 hour, which represents successful restoration of the
Division 2 EDG. ELAP would not exist given these conditions and all SROs responded
that they would not declare ELAP. The conditions in Questions 1 and 2 are not relevant
to the NRC's preliminary significance determination, or to the licensee's risk evaluation,
since the conditions represent successful recovery of the Division 2 EDG which should
result in injection prior to coolant reaching the top of active fuel. The NRC’s SDP
estimates the risk (i.e., frequency) of all postulated scenarios that result in the loss of the
ability to cool the core. The core damage scenarios represent various combinations of
failure events. In this SDP, the risk is dominated by the failure of the power recovery
methods. Successful recovery scenarios do not result in core damage and do not
contribute to the risk of the finding.

Question 3 provides the only set of conditions in the survey that are relevant to the

postulated core damage scenario. For these conditions, the starting air receiver outlet
valves are not found in the closed position prior to 1 hour. Eight of the SROs stated in
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15t ARB SENSITHIVE - ACLEGATION MATERIAL RIIl-2019-A-0004 (Clinton)

response to Question 3 that they would declare ELAP at the 1-hour mark given the
stated conditions.

The regulatory conference is the last step in the inspection process in determining the
significance of a finding. The NRC does not expect to conduct significant additional
inquiry regarding the best available information at this stage of the process. EGC was
clearly aware of the NRC assumption regarding ELAP declaration at 1 hour if the EDG
air start valves had not been identified as the cause of the failure to start. Statements
made by SROs regarding this assumption represent material information that is
potentially influential to the risk evaluation. Given that EGC was in possession of the
SRO survey results at the time of the regulatory conference, the NRC should determine
if EGC deliberately omitted discussing the eight SRO responses that ELAP would be
declared at 1 hour, thus providing incomplete information to the NRC either through
careless disregard or in deliberate violation of requirements.

Information regarding the decision to declare ELAP at 1 hour is important to the risk
analysis and the preliminary significance determination because it potentially impacts the
human reliability analysis, the estimated change in risk, and ultimately the plant’s
performance as determined by the NRC action matrix.

The enforcement manual, Part I, section 1.5.1 provides guidance on whether the
inaccuracy or omission is material. The guidance states that information is material is
whether a reasonable NRC reviewer would consider the information in reaching the
decision and does not depend on whether the NRC actually relied on a particular
statement. The inaccurate and incomplete information provided by EGC at the
November 30, 2018 regulatory conference is clearly material to this issue as NRC
reviewers must consider this information when reaching a final significance
determination.

Assessment of safety significance of this concern:

The failure to provide complete and accurate information potentially impacted the ability
of the NRC to perform its regulatory oversight function. Willful violations are of particular
concern because the NRC's regulatory program is based on licensees and their
contractors, employees, and agents acting with integrity and communicating with candor.
A violation may be considered more significant than the underlying noncompliance if it
includes indications of willfulness. Violations with willful aspects will typically be
considered for escalated enforcement (i.e., SL |, II, or Ill). The term “willfulness” as used
in the Enforcement Policy refers to conduct involving either a careless disregard for
requirements or a deliberate violation of requirements or falsification of information. In
determining the significance of a violation involving willfulness, the NRC will consider
such factors as the position, training, experience level, and responsibilities of the person
involved in the violation and the economic or other advantage, if any, gained because of
the violation. In this case, Enforcement Policy Section 6.9.c.1 and Section 6.9.c.2
contain the following examples for a SL Il1 violation:

Section 6.9.c.1: Inaccurate or incomplete information is provided or maintained. If
this information had been completely and accurately provided or maintained, it would
likely have caused the NRC to reconsider a regulatory position or undertake a
substantial further inquiry.
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Section 6.9.c.2: A withholding of information or a failure to make a required report
occurs. If this information had been provided or the report been made, it would likely
have caused the NRC to reconsider a regulatory position or undertake a substantial
further inquiry.

Security-related Concern Cateqory: I Il Il Not Applicable

I.  Action Evaluation: The following method of resolution is recommended (circle):
A. Send to Licensee Requesting Response in 30 Days.
B. Priority RIll Follow up and Closure Memo to OAC

C. Follow up During Routine Inspection Within Days and Closure Memo to
OAC

D. Discrimination (Complete & Attach MD 8.8 Exhibit 3)
1. Offer ADR.

2. Reason why ADR should not be offered
3. Priority for the Ol investigation if ADR is not used: HIGH/NORMAL/LOW
Recommended Basis:

E. All other Ol referrals. Priority for the Ol investigation: HIGH per Exhibit
16 (page 316) and section 5.7.a.5(i)(1) 3" bullet on page 192 of the
allegation manual dated 12/22/16 states, in part, that any individual
knowingly proving incomplete and inaccurate information to the NRC
with the purpose of influencing a significant regulatory decision.
Outside NRC's Jurisdiction. Describe Basis Below.
Too General for Follow-up. Describe Basis Below.
Other.

Responsible for Action -

ToOm

Il.  Special Considerations/Instructions - - Information required by the allegation
manual on pages 188 to 190 at paraqraph 5.7.a.5(q) :

A. A summary of the concern.

It appears that on November 30, 2018, Exelon Generation Company, LLC
(EGC) knowingly provided incomplete and inaccurate information to NRC with
the purpose of influencing a significant regulatory decision (i.e., attempted to
persuade NRC to not proceed with an escalated enforcement action). The
incomplete and inaccurate information was provided to the Commission by
senior Exelon executives including:

Brad Fewell, Senior Vice President, Regulatory Affairs and General Counsel
Scot Greenlee, Senior Vice President, Engineering and Technical Support
Brad Kapellas, Plant Manager

Gene Kelly, Senior Manager, Risk Management

Johnny Weissinger, Director, Operations

e« Ted Stoner, Site Vice President
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« Mike Antonelli, a Clinton SRO, attended the regulatory conference, sat at the
table with the managers and executives, and was involved in the
discussions but did not present the material in the slides.

Other Exelon executives, staff and contractors attended the meeting, sat in the
audience and participated in the discussion. Several other Exelon or Exelon
contractors were involved in discussions with NRC staff regarding this issue
during the development of the preliminary significance determination prior to the
regulatory conference.

The EGC staff, managers, and executives involved in the regulatory conference
are trained in how to correctly provide complete and accurate information to the
Commission. EGC staff and contractors who interacted with NRC staff during
the development of the preliminary significance determination would have
understood that SRO statements regarding declaring ELAP at 1 hour would be
relevant information to the NRC in discussing the assumption regarding ELAP in
the preliminary significance determination.

A draft NOV for the technical issue alleged to involve wrongdoing, with an
associated color and/or Severity Level;

10 CFR 50.9(a) “Completeness and accuracy of information” requires, in part,
that information provided to the Commission by a licensee shall be complete
and accurate in all material respects.

Contrary to the above, EGC did not provide complete and accurate information
at a public regulatory conference with the NRC staff in the Region Ill office on
November 30, 2018. Specifically, ECG stated both verbally and in a slide
presentation that 28 SROs from other stations (including non-Exelon) stated that
they would remain in the LOOP procedure and NOT enter ELAP when given
CPS procedures and scenarios that recreated the postulated scenario.
However, upon review of the SRO statements, NRC determined that at least
eight SROs stated that they would enter ELAP under certain postulated
scenarios. The failure to provide complete and accurate information regarding
SRO statements about entry into ELAP had the potential to impact the NRC's
final significance determination of this inspection finding, potentially lowering the
significance from a preliminary determination of White (e.g., low to moderate) to
Green (e.g., very low safety significance).

This is a Severity Level Il violation.

The following statements were provided in the surveys that were not provided at
the regulatory conference:

e “Yes, declare an ELAP at the 1 hour mark. At that point, there is no
action taken that can assure that some AC power can be restored within
the 4 hour coping time (emphasis added).”

Page 8 of 16



15t ARB

SENSTIVEALLEGATION-MATERIAL RII1-2019-A-0004 (Clinton)

“Yes, though this should have been declared within the hour with no
report of why the D/G was unable to be restored within the 4 hour coping
time (emphasis added).”

“Yes, | would have already declared ELAP. Within the 1 hour loss of
AC the Shift manager is continuously assessing for if we are going to get
power back and if it will be back within 4 hours. Since | would have already
passed the IF/THEN in the procedure, | would be in CPS4306.01 which
takes precedence to restoring the EDG (emphasis added).”

“Actions per E-1 should have already been suspended at T=1 hr when
the high assurance of restoration standard was missed. Operators
already missed entry into ELAP and this should be performed as soon as
they realize that the time limit was missed. At T=4 hours the coping time
will be exceeded. Division 2 will not be available until T=6 hours (emphasis
added).”

“In this case at Time T=1 hr | don’t know of a success path that would
restore my AC power. Therefore, | would prioritize and execute the
ELAP actions at T=1 hour in accordance with the direction of SBO
(emphasis added).”

“Yes: An ELAP should have already been declared at the 1-hour mark
when there were no action in progress that would provide a high assurance
of restoring a diesel or off-site source. While this might still be a case
where the quickest path to an energized bus is via the D2 D-G, but your
procedure leaves no other option (emphasis added).”

“‘ELAP - The decision needs to be made at or before the 1 hour into
the event. Information is not received about restoration capability until long
after the one hour time limit (emphasis added).”

“Yes. At this point ELAP should already have been declared and there
is no chance of recovering D/G within 4 hour recovery time (emphasis
added).”

C. All associated documents to support the validity of the violation (e.g.,

license conditions, licensee’s procedures, etc.) for inclusion in the
allegation file;

All associated documents have been provided as an attachment.

An explanation of the circumstances and rationale for concluding that a
specific indication of wrongdoing is or is not present.

The Allegations Manual, Section 5.7.a.5(a) states that wrongdoing consists of
either a willful violation of regulatory requirements through deliberate action or a
violation resulting from careless disregard of regulatory requirements (examples:
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... providing false or inaccurate information in an effort to influence an NRC
decision related to the license....). In the November 30 regulatory conference
and in the slide presentation, Exelon stated that all SROs would remain in the
LOOP procedure and not enter ELAP based on survey results. The NRC
requested the completed surveys on December 4. The surveys were provided
on December 14. A review of the SRO survey results shows that the November
30 presentation was not accurate or complete in all material respects.

The regulatory conference is the last step in the inspection process in
determining the significance of a finding. The NRC does not expect to conduct
significant additional inquiry regarding the best available information at this stage
of the process. It appears the licensee omitted and possibly deliberately withheld
information at the regulatory conference when they did not disclose the full
results of the surveys. EGC was clearly aware of the NRC assumption regarding
ELAP declaration at 1 hour if the EDG air start valves had not been identified as
the cause of the failure to start. Statements made by SROs regarding this
assumption represent material information that is potentially influential to the risk
evaluation. Given that EGC was in possession of the SRO survey results at the
time of the regulatory conference, the NRC should determine if EGC deliberately
omitted discussing the eight SRO responses that ELAP would be declared at 1
hour, thus providing incomplete information to the NRC either through careless
disregard or in deliberate violation of requirements.

If the NRC had the omitted information at the regulatory conference, the NRC
would have undertaken substantial further inquiry into the matter in a public
forum with the licensee, allowing both the public and the NRC patrticipants to
have a full understanding of the information available to the licensee that is
potentially influential to the outcome of the regulatory decision on significance.

Information regarding the decision to declare ELAP at 1 hour is important to the
risk analysis and the preliminary significance determination because it potentially
impacts the human reliability analysis, the estimated change in risk, and
ultimately the plant's performance as determined by the NRC action matrix.

The enforcement manual, Part I, section 1.5.1 provides guidance on whether the
inaccuracy or omission is material. The guidance states that information is
material is whether a reasonable NRC reviewer would consider the information in
reaching the decision, and does not depend on whether the NRC actually relied
on a particular statement.

If known, a summary of the licensee’s evaluation of the issue and any
corrective actions taken or planned.

The licensee is unaware that a violation of 10 CFR 50.9 is being considered by
the ARB/Enforcement Process.

The likely enforcement outcome if the concern is substantiated.

The likely enforcement outcome is a Severity Level Il 50.9 violation.
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The failure to provide complete and accurate information impacted the ability of
the NRC to perform its regulatory oversight function. Willful violations are of
particular concern because the NRC's regulatory program is based on licensees
and their contractors, employees, and agents acting with integrity and
communicating with candor. A viclation may be considered more significant than
the underlying noncompliance if it includes indications of willfulness. Violations
with willful aspects will typically be considered for escalated enforcement (i.e., SL
I, I, or lll). The term “willfulness” as used in the Enforcement Policy refers to
conduct involving either a careless disregard for requirements or a deliberate
violation of requirements or falsification of information. In determining the
significance of a violation involving willfulness, the NRC will consider such factors
as the position, training, experience level, and responsibilities of the person
involved in the violation and the economic or other advantage, if any, gained
because of the violation. In this case, Enforcement Policy Section 6.9.c.1 and
Section 6.9.c.2 contain the following examples for a SL IlI violation:

Section 6.9.c.1: Inaccurate or incomplete information is provided or maintained.
If this information had been completely and accurately provided or maintained, it
would likely have caused the NRC to reconsider a regulatory position or
undertake a substantial further inquiry.

Section 6.9.c.2: A withholding of information or a failure to make a required
report occurs. If this information had been provided or the report been made, it
would likely have caused the NRC to reconsider a regulatory position or
undertake a substantial further inquiry.

G. If referral to Ol is recommended, a clear indication of those individuals who
would be considered the subjects of the investigation.

The Exelon individuals who attended the regulatory conference would be
subjects of the investigation.

Allegations Manual Section 5.7.a.5(i), Ol Prioritization Guidance, states that
Individuals responsible for evaluating an allegation should come to the ARB
meeting prepared to discuss the investigative priority of the allegation concern
and the rationale for the priority of the issue, assuming that the allegation
concern is true. Allegations Manual Section 5.7.a.5(i)(1) High Priority, provides
the following examples of circumstances prompting a high-priority investigation:

* Any individual knowingly providing incomplete and inaccurate information to
NRC or a licensee with the purpose of influencing a significant regulatory
decision, such as a favorable restart decision, operability decision, issuance
of a license amendment, not proceeding with an escalated enforcement
action, or issuance of a notice of enforcement discretion.

Therefore, the staff recommends that the Ol investigation priority should be high.
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.  Atthe 2/11/19 arb:

J Lara highlighted there has been many points of view, expressed at
different time, to different groups of RIll personnel on the opinion that
Exelon provided incomplete and inaccurate information during the
regulatory conference about a D/G that was inoperable due to starting
air being isolated. J Lara said: (1) the purpose of the ARB was to
discuss the many points of views associated with the information
provided during the regulatory conference; (2) once the points of view
are discussed, he will place the ARB on hold to give the RIlll senior
management team the opportunity to evaluate the differencing points of
views; and (3) the ARB will be reconvened to make the final discussion.

L Kozak discussed the incomplete and inaccurate information provided
to the NRC on 11/30/18; how the information could effect the NRC
conclusion; the information required by the allegation manual to
determine if an Ol investigation is warranted in response to an
allegation of wrongdoing (see paragraph Il above).

J Heck discussed his assessment of the draft NOV (see paragraph V

( )(5) be‘OW)l et s & | |n addnlon L

Kozak dlscussed her response (see paragraph VI) below to J Heck
assessment

J Cameron and J Heck discussed the enforcement manual direction for
determining if a verbal statement can trip the 50.9 threshold. In that the
information provided during the conference and in the written response
does not appear to be persuasive to change our enforcement outcome.

J Heller questioned which process (allegation or regulatory conference)
are we in at this time. During the regulatory conference several
members of the RIll staff requested background information to
understand a data point on a slide. The licensee provided the
information; however, we have not reengaged the licensee to determine
what they believe the background information is telling them and what
they believe it should be telling the NRC. If the purpose of the
regulatory conference is to obtain a common understanding of the
issue and the supporting information then it may be necessary to
discuss the information via a regulatory conference phone call before
providing the issue to Ol.

L Kozak asked about the guidance to not ask more questions if one
believes the licensee has providing incomplete and inaccurate
information. J Heller stated if an inspector believes asking more
questions could hinder Ol evidence trail then we would engage Ol and
obtain guidance if it is appropriate to ask additional questions. P Meyer
stated that Ol does not object if RIll wants to ask additional and
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clarifying questions to determine what the licensee meant by the bullet
and the surveys.

« It was highlighted that the SERP to determine the final safety
significance of the inoperable Diesel Generator caused by an isolated
starting air is scheduled for Thursday (2/14/19). J Heller asked if the
SERP should be placed on hold until we determine if the licensee
willfully provided inaccurate and incomplete information. The
consensus was the safety significance would not change if the 50.9
violation was substantiated and therefore both could proceed.

« J Larathanked everyone for their participation and closed the ARB

IV. At the 2/xx/19 arb:

o J Lara provided a big picture overview of the information discussed at
the 2/11/19 ARB. J Lara stated the senior management team has met
and determine we will close the loop on the additional information by
calling the licensee to determine why the survey questions addressed
the three times and determine why the slides only addressed the
actions for question 1 and 2. In addition since the consensus for the
2/11/19 ARB was the safety significance would not change if the 50.9
violation was substantiated the arb will not recommend a referral to Ol
based on speculation of what may have happen since our actions
demonstrated we would question the data point.

V. Jared Heck’s assessment of the 10CFR50.9 issue

From: Heck, Jared

Sent: Thursday, February 07, 2019 9:02 AM

To: Heller, James <James.Heller@nrc.gov>; Cameron, Jamnes
<Jamnes.Cameron@nrc.gov>

Subject: FW: Your Q re 50.9, Clinton Reg Conference

From: Heck, Jared

Sent: Wednesday, February 06, 2019 4:18 PM

To: Lara, Julio <Julio.Lara@nrc.qovs; Kozak, Laura <Laura.Kozak@nrc.gov>
Subject: Your Q re 50.9, Clinton Reg Conference

Julio and Laura,

You had earlier asked if | could attempt to draft a potential 50.9 violation based
on the information you presented coming out of the Clinton regulatory conference
and subsequent Exelon submittal dated December 14, 2018. As we have
previously discussed, my legal opinion is] (b))

(b)(5)

Page 13 of 16



15t ARB —SENSIHVE-ALLEGATHON-MATERIAL RIII-2019-A-0004 (Clinton)

(b)(3)
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Jared K. Heck
Regional Counsel
U.S. NRC Region Il
Tel. 630-829-9653

Draft 50.9 Violation

(b))

Laura Kozak response to Jared Heck’s assessment of the 10CFR50.9 issue

From: Kozak, Laura

Sent: Friday, February 08, 2019 1:58 PM

To: Heck, Jared <Jared.Heck@nrc.gov>; Lara, Julio <Julio.Lara@nrc.qov>
Subject: RE: Your Q re 50.9, Clinton Reg Conference

Jared

Thanks for doing this. | appreciate it and it helps me understand what else | need to
communicate about this issue. Let me share a few points about your thoughts.

Exelon did not tell us about the surveys before the regulatory conference. The
regulatory conference presentation was provided a week before the conference. But
other than that, we were not informed about the surveys.

| don'’t believe the surveys are irrelevant. My miscommunication on this point. | think a
survey question about declaring ELAP if the valves are found is not relevant. | think the
subject matter is relevant and the omitted information is important to the discussion of
the significance of the issue.

| think we can point to the meaning of “postulated scenario”, although this has been
difficult to communicate. | will continue to work on this. | know that it is not simple, but
much of what we do is not always easy or clear and we have to consider the context. |
think we sometimes need to pursue the harder but more meaningful issues. Having
discussed this with the licensee for months prior to the regulatory conference | am
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confident that their staff and at least some of the managers understood the postulated
scenario and were aware of the full survey results. | believe other portions of the
presentation convey that they understand the postulated scenario. | am concerned that
Exelon purposefully did not disclose these results in the public conference, attempting to
influence the outcome.

As you and | discussed, | almost did not ask for the completed surveys. We discuss
many things during the course of an SDP and we often simply take the licensee's word
on something. | had no reason to suspect that information had been omitted from the
presentation and | almost asked for just a copy of the survey vs. the actual completed
surveys.

Laura
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From: Heller, James

Sent: Friday, February 08, 2019 3:21 PM

To: Kozak, Laura <Laura.Kozak@nrc.gov>

Subject: RE: Your Q re 50.9, Clinton Reg Conference

Will do and | will add to the file and incorporate into the minutes

From: Kozak, Laura

Sent: Friday, February 08, 2019 2:14 PM

To: Heller, James <James.Heller@nrc.gov>

Subject: FW: Your Q re 50.9, Clinton Reg Conference

Jim
Can you add my response to Jared's email to the ARB file?

Thanks
Laura

From: Kozak, Laura

Sent: Friday, February 08, 2019 1:58 PM

To: Heck, Jared <Jared.Heck@nrc.gov>; Lara, Julio <Julio.Lara@nrc.gov>
Subject: RE: Your Q re 50.9, Clinton Reg Conference

Jared

Thanks for doing this. | appreciate it and it helps me understand what else | need to
communicate about this issue. Let me share a few points about your thoughts.

Exelon did not tell us about the surveys before the regulatory conference. The regulatory
conference presentation was provided a week before the conference. But other than that, we
were not informed about the surveys.

| don't believe the surveys are irrelevant. My miscommunication on this point. | think a survey
guestion about declaring ELAP if the valves are found is not relevant. | think the subject matter
is relevant and the omitted information is important to the discussion of the significance of the
issue.

| think we can point to the meaning of “postulated scenario”, although this has been difficult to
communicate. | will continue to work on this. | know that it is not simple, but much of what we
do is not always easy or clear and we have to consider the context. | think we sometimes need
to pursue the harder but more meaningful issues. Having discussed this with the licensee for
months prior to the regulatory conference | am confident that their staff and at least some of the
managers understood the postulated scenario and were aware of the full survey results. |
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believe other portions of the presentation convey that they understand the postulated
scenario. |am concerned that Exelon purposefully did not disclose these results in the public
conference, attempting to influence the outcome.

As you and | discussed, | almost did not ask for the completed surveys. We discuss many
things during the course of an SDP and we often simply take the licensee’s word on

something. | had no reason to suspect that information had been omitted from the presentation
and | almost asked for just a copy of the survey vs. the actual completed surveys.

Laura

From: Heck, Jared

Sent: Wednesday, February 06, 2019 4:18 PM

To: Lara, Julio <Julio.Lara@nrc.gov>; Kozak, Laura <Laura.Kozak@nrc.gov>
Subject: Your Q re 50.9, Clinton Reg Conference

Julio and Laura,

You had earlier asked if | could attempt to draft a potential 50.9 violation based on the
information you presented coming out of the Clinton regulatory conference and subsequent
Exelon submittal dated December 14, 2018. As we have previously discussed, my legal opinion
isl

(b))
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Jared K. Heck
Regional Counsel
U.S. NRC Region Il
Tel. 630-829-9653

SENSITIVE ALLEGATION MATERIAL THAT MAY IDENTIFY A CONCERNED INDIVIDUAL - - NOT TO BE PLACED IN
ADAMS OR PROVIDED TO ANYONE WITHOUT A NEED TO KNOW
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February 19, 2019

MEMO TO: Ken Riemer, Chief, Reactor Project Branch 1

FROM: Jim Heller, Office Allegation Coordinator, EICS

SUBJECT:  1starb for RIII-2019-A-0004 (Clinton)

On 1/17/19 and 1/28/19 Laura Kozak provided ARB packages indicating the licensee
violated 10CFR50.9, “Completeness and Accuracy of Information,” in that information
provided by the licensee during a regulatory conference was not complete and accurate
in all material respects. Laura indicated the incomplete and inaccurate information could
influence a significant regulatory decision by attempting to persuade NRC to not proceed
with an escalated enforcement action.

This package was discussed at the ARBs conducted on 2/11/19 and the ARB to be
conducted on 2/19/19.

cc w/enclosures:
ARB Copy

Paul Meyer; Jay Bigoness; Marjorie Zerth; Aaron Glass

Jamnes Cameron; James Heller; James Clay; Paul Pelke; Sarah Bakhsh; Jared Heck;
Kenneth Lambert

Laura Kozak; Ken Riemer; Chuck Phillips; Bruce Bartlett; Jack Rutkowski
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Licensee: Clinton - Exelon Generation Company, LLC
Docket No.  50-461

License No. NPF-62

Assigned Division/Branch:  DRP 1

ARB MEMBERSHIP:

Present at the 02/11/19 ARB - - Lara (CHAIR) /Meyer (Ol) /Heck (RC)
/Cameron (EICS) /Paul Pelke (OAC) /Lambert (EICS) /Heller (OAC) /Kozak
(SRA) /Hanna (SRA) /Riemer (BC RB1) /Phillips (RB1) /Bartlett (RB2)
/Sanchez (Clinton SRI) /Orlikowski /O'Brien /Giessner

Present at the 02/19/19 ARB - - Lara (CHAIR) /Glass (Ol) /Woerner (Ol)
/Heck (RC) /Cameron (EICS) /Paul Pelke (OAC) /Heller (OAC) /Hanna (SRA)
/Riemer (BC RB1) /Sanchez (Clinton SRI) /Orlikowski /

Purpose: Initial ARB to discuss the evaluation plan

GENERIC CONCERNS: If Yes Explain:

Ol ACCEPTANGCE: YES NO (Priority: HIGH NORMAL LOW)

Basis for Ol Priority: HIGH per Exhibit 16 (page 316) and section 5.7.a.5(i)(1) 3™
bullet on page 192 of the allegation manual dated 12/22/16 states, in part, that any
individual knowingly proving incomplete and inaccurate information to the NRC
with the purpose of influencing a significant regulatory decision.

Ol has Accepted Concern 1 at a high priority Signature

MINUTES PROVIDED TO: Kozak/ Meyer/ Heck/ Riemer/ SR for Clinton

ACKNOWLEDGMENT LETTER: PRINT IN FINAL ~ REVISE _ N/A X
REQUEST FOR EVALUATION: A. Licensee YES___ 10CFR2390__ NO X_
B. Stateof YES NO X
C. DOE YES NO X

date received| 01/28/2019 | due date of 1st ARB| 02/27/2019
due date of ACK Ltr| 02/27/2019 date - 90 days old| 04/28/2019
date - 120 days old| 05/28/2019 date - 150 days old| 06/27/2019

date - 180 days old| 07/27/2019 date - 360 days old| 01/23/2020
projected date for the 5 yr statue of limitation 01/28/2024

COMMENTS: NRC identified

/RA J. Laral 2119/19

Allegation Review Board Chair Date
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Concern No. 1: Region lll is concerned that during a regulatory conference conducted
on November 30, 2018, Exelon Generation Company, LLC (EGC) provided incomplete
and inaccurate information with the purpose of influencing a significant regulatory
decision by attempting to persuade NRC to not proceed with an escalated enforcement
action.

In a regulatory conference, EGC presented a position that the outcome of the NRC'’s
significance determination process should be Green rather than White, in part, because
of NRC’s assumption about operators declaring an Extended Loss of AC Power (ELAP)
at one hour into a Station Blackout (SBO) event was flawed. EGC stated that 28 SROs
from other stations (including non-Exelon) were given CPS procedures and scenarios
that recreated the postulated scenarios and that all SROs stated that they remain in the
LOQP procedure and not enter ELAP. The NRC subsequently determined that at least
eight SROs stated that they would enter ELAP.

The incomplete and inaccurate information was provided in support of and during a
public regulatory conference held in the Rlll office.

Requlatory Basis: 10 CFR 50.9(a) "Completeness and accuracy of information”
requires, in part, that information provided to the Commission by a licensee shall be
complete and accurate in all material respects.

The NRC issued “Errata—Clinton Power Station - NRC Inspection Report
05000461/2018051 and Preliminary White Finding on November 6, 2018. This
inspection report identified an apparent violation of 10 CFR Part 50, Appendix B,
Criterion V, “Instructions, Procedures, and Drawings,” and Technical Specification 3.8.2,
Condition B.3, for the licensee’s failure to follow multiple procedures that affected quality.
This resulted in the unavailability and inoperability of the Division 2 Emergency Diesel
Generator (EDG) when it was relied upon for plant safety. During part of the time that
the Division 2 EDG was unavailable the Division 1 EDG was already out-of-service for
planned maintenance. This condition was considered in a risk evaluation of a postulated
scenario where during the period when neither EDG was available, a loss of offsite
power would have resulted in a station blackout (SBO) condition that could have resulted
in a long-term loss of the ability to cool the reactor core. This finding was preliminarily
determined to be White, a finding of low to moderate safety significance. In accordance
with NRC Inspection Manual Chapter 0609, the NRC offered EGC the opportunity to
attend a regulatory conference to present its perspective on the facts and assumptions
the NRC used to arrive at the finding and assess its significance.

EGC attended a regulatory conference on November 30, 2018. Beginning on page 11 of
the regulatory conference presentation, EGC provided a perspective on NRC's
postulated scenario (i.e., the long-term loss of the ability to cool the reactor core). On
page 15 of the presentation, EGC provided an overview of station response to a SBO.
EGC's presentation of the station response discussed the same power recovery
methods to mitigate the event as described in the NRC's preliminary significance
determination (i.e., restore offsite power, align Div 2 DG to start, Div 3 DG cross-tie to
Div 2 bus, and FLEX). For the station to implement FLEX, an extended loss of AC
power (ELAP) must be declared. The NRC determined that licensee procedures and
training direct operators to determine if an ELAP exists at 1 hour. If ELAP is declared,
the SBO procedure is exited, and the ELAP procedure is entered. This action
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complicates further Division 2 EDG recovery and is influential to the NRC's preliminary
significance determination as described in the NRC inspection report.

To support a position that operators would not declare ELAP, EGC states on page 18 of
the presentation that 28 SROs from other stations (including non-Exelon) were given
CPS procedures and scenarios that recreated the postulated scenario, and that all
SROs stated that they remain in the LOOP procedure and not enter ELAP. This is the
information that is not accurate or complete.

On December 4, 2018, the NRC requested the completed surveys and other
documentation. On December 14, 2018, EGC provided the requested information.

EGC provided the following information and questions to 28 SROs in the survey:

Initial Conditions:

Unit is in OPCON 4

Reactor Level is 85"

D-11 D/G is tagged OOS for maintenance

At T=0 Under voltage alarms are received on the 101 and 201 busses indicating
a loss of off-site power.

At T= 10 sec D-12 failure to start annunciator is received in the MCR. The PRO
identifies that the D-12 D/G fails to start and dispatches an EO to the D/G.

At T=15 minutes the EQO calls the MCR and states that he found both starting air
receiver outlet valves CLOSED for the D-12 D/G.

Answer the following 3 questions:

1. Do you declare an ELAP at t=1 hr.?
2. Assume same initial conditions, but EO makes the same report at T=55 min?
3. Assume same initial conditions, but EO makes the same report at t=4 hours?

Questions 1 and 2 described conditions during which the starting air receiver outlet
valves are found closed prior to 1 hour, which represents successful restoration of the
Division 2 EDG. ELAP would not exist given these conditions and all SROs responded
that they would not declare ELAP. The conditions in Questions 1 and 2 are not relevant
to the NRC's preliminary significance determination, or to the licensee'’s risk evaluation,
since the conditions represent successful recovery of the Division 2 EDG which should
result in injection prior to coolant reaching the top of active fuel. The NRC’s SDP
estimates the risk (i.e., frequency) of all postulated scenarios that result in the loss of the
ability to cool the core. The core damage scenarios represent various combinations of
failure events. In this SDP, the risk is dominated by the failure of the power recovery
methods. Successful recovery scenarios do not result in core damage and do not
contribute to the risk of the finding.

Question 3 provides the only set of conditions in the survey that are relevant to the

postulated core damage scenario. For these conditions, the starting air receiver outlet
valves are not found in the closed position prior to 1 hour. Eight of the SROs stated in
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response to Question 3 that they would declare ELAP at the 1 hour mark given the
stated conditions.

The regulatory conference is the last step in the inspection process in determining the
significance of a finding. The NRC does not expect to conduct significant additional
inquiry regarding the best available information at this stage of the process. EGC was
clearly aware of the NRC assumption regarding ELAP declaration at 1 hour if the EDG
air start valves had not been identified as the cause of the failure to start. Statements
made by SROs regarding this assumption represent material information that is
potentially influential to the risk evaluation. Given that EGC was in possession of the
SRO survey results at the time of the regulatory conference, the NRC should determine
if EGC deliberately omitted discussing the eight SRO responses that ELAP would be
declared at 1 hour, thus providing incomplete information to the NRC either through
careless disregard or in deliberate violation of requirements.

Information regarding the decision to declare ELAP at 1 hour is important to the risk
analysis and the preliminary significance determination because it potentially impacts the
human reliability analysis, the estimated change in risk, and ultimately the plant’s
performance as determined by the NRC action matrix.

The enforcement manual, Part |, section 1.5.1 provides guidance on whether the
inaccuracy or omission is material. The guidance states that information is material is
whether a reasonable NRC reviewer would consider the information in reaching the
decision and does not depend on whether the NRC actually relied on a particular
statement. The inaccurate and incomplete information provided by EGC at the
November 30, 2018 regulatory conference is clearly material to this issue as NRC
reviewers must consider this information when reaching a final significance
determination.

Assessment of safety significance of this concern:

The failure to provide complete and accurate information potentially impacted the ability
of the NRC to perform its regulatory oversight function. Willful violations are of particular
concern because the NRC's regulatory program is based on licensees and their
contractors, employees, and agents acting with integrity and communicating with candor.
A violation may be considered more significant than the underlying noncompliance if it
includes indications of willfulness. Violations with willful aspects will typically be
considered for escalated enforcement (i.e., SL |, Il, or [ll). The term “willfulness” as used
in the Enforcement Policy refers to conduct involving either a careless disregard for
requirements or a deliberate violation of requirements or falsification of information. In
determining the significance of a violation involving willfulness, the NRC will consider
such factors as the position, training, experience level, and responsibilities of the person
involved in the violation and the economic or other advantage, if any, gained because of
the violation. In this case, Enforcement Policy Section 6.9.c.1 and Section 6.9.c.2
contain the following examples for a SL Il1 violation:

Section 6.9.c.1: Inaccurate or incomplete information is provided or maintained. If
this information had been completely and accurately provided or maintained, it would
likely have caused the NRC to reconsider a regulatory position or undertake a
substantial further inquiry.
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Section 6.9.c.2: A withholding of information or a failure to make a required report
occurs. If this information had been provided or the report been made, it would likely
have caused the NRC to reconsider a regulatory position or undertake a substantial
further inquiry.

Security-related Concern Cateqory: I Il Il Not Applicable

I. Action Evaluation: The following method of resolution is recommended (circle):
A. Send to Licensee Requesting Response in 30 Days.
B. Priority RIll Follow up and Closure Memo to OAC

C. Follow up During Routine Inspection Within Days and Closure Memo to
OAC

D. Discrimination (Complete & Attach MD 8.8 Exhibit 3)
1. Offer ADR.

2. Reason why ADR should not be offered
3. Priority for the Ol investigation if ADR is not used: HIGH/NORMAL/LOW
Recommended Basis:

E. All other Ol referrals. Priority for the Ol investigation: HIGH per Exhibit
16 (page 316) and section 5.7.a.5(i)(1) 3" bullet on page 192 of the
allegation manual dated 12/22/16 states, in part, that any individual
knowingly proving incomplete and inaccurate information to the NRC
with the purpose of influencing a significant regulatory decision.
Outside NRC's Jurisdiction. Describe Basis Below.
Too General for Follow-up. Describe Basis Below.
Other.

Responsible for Action -

ToOm

Il.  Special Considerations/Instructions - - Information required by the allegation
manual on pages 188 to 190 at paraqraph 5.7.a.5(q) :

A. A summary of the concern.

It appears that on November 30, 2018, Exelon Generation Company, LLC
(EGC) knowingly provided incomplete and inaccurate information to NRC with
the purpose of influencing a significant regulatory decision (i.e., attempted to
persuade NRC to not proceed with an escalated enforcement action). The
incomplete and inaccurate information was provided to the Commission by
senior Exelon executives including:

Brad Fewell, Senior Vice President, Regulatory Affairs and General Counsel
Scot Greenlee, Senior Vice President, Engineering and Technical Support
Brad Kapellas, Plant Manager

Gene Kelly, Senior Manager, Risk Management

Johnny Weissinger, Director, Operations

e« Ted Stoner, Site Vice President
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« Mike Antonelli, a Clinton SRO, attended the regulatory conference, sat at the
table with the managers and executives, and was involved in the
discussions but did not present the material in the slides.

Other Exelon executives, staff and contractors attended the meeting, sat in the
audience and participated in the discussion. Several other Exelon or Exelon
contractors were involved in discussions with NRC staff regarding this issue
during the development of the preliminary significance determination prior to the
regulatory conference.

The EGC staff, managers, and executives involved in the regulatory conference
are trained in how to correctly provide complete and accurate information to the
Commission. EGC staff and contractors who interacted with NRC staff during
the development of the preliminary significance determination would have
understood that SRO statements regarding declaring ELAP at 1 hour would be
relevant information to the NRC in discussing the assumption regarding ELAP in
the preliminary significance determination.

A draft NOV for the technical issue alleged to involve wrongdoing, with an
associated color and/or Severity Level;

10 CFR 50.9(a) “Completeness and accuracy of information” requires, in part,
that information provided to the Commission by a licensee shall be complete
and accurate in all material respects.

Contrary to the above, EGC did not provide complete and accurate information
at a public regulatory conference with the NRC staff in the Region Ill office on
November 30, 2018. Specifically, ECG stated both verbally and in a slide
presentation that 28 SROs from other stations (including non-Exelon) stated that
they would remain in the LOOP procedure and NOT enter ELAP when given
CPS procedures and scenarios that recreated the postulated scenario.
However, upon review of the SRO statements, NRC determined that at least
eight SROs stated that they would enter ELAP under certain postulated
scenarios. The failure to provide complete and accurate information regarding
SRO statements about entry into ELAP had the potential to impact the NRC's
final significance determination of this inspection finding, potentially lowering the
significance from a preliminary determination of White (e.g., low to moderate) to
Green (e.g., very low safety significance).

This is a Severity Level Il violation.

The following statements were provided in the surveys that were not provided at
the regulatory conference:

e “Yes, declare an ELAP at the 1 hour mark. At that point, there is no
action taken that can assure that some AC power can be restored within
the 4-hour coping time (emphasis added).”
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“Yes, though this should have been declared within the hour with no
report of why the D/G was unable to be restored within the 4-hour coping
time (emphasis added).”

“Yes, | would have already declared ELAP. Within the 1 hour loss of
AC the Shift manager is continuously assessing for if we are going to get
power back and if it will be back within 4 hours. Since | would have already
passed the IF/THEN in the procedure, | would be in CPS4306.01 which
takes precedence to restoring the EDG (emphasis added).”

“Actions per E-1 should have already been suspended at T=1 hr when
the high assurance of restoration standard was missed. Operators
already missed entry into ELAP and this should be performed as soon as
they realize that the time limit was missed. At T=4 hours the coping time
will be exceeded. Division 2 will not be available until T=6 hours (emphasis
added).”

“In this case at Time T=1 hr | don’t know of a success path that would
restore my AC power. Therefore, | would prioritize and execute the
ELAP actions at T=1 hour in accordance with the direction of SBO
(emphasis added).”

“Yes: An ELAP should have already been declared at the 1-hour mark
when there were no action in progress that would provide a high assurance
of restoring a diesel or off-site source. While this might still be a case
where the quickest path to an energized bus is via the D2 D-G, but your
procedure leaves no other option (emphasis added).”

“‘ELAP - The decision needs to be made at or before the 1 hour into
the event. Information is not received about restoration capability until long
after the one hour time limit (emphasis added).”

“Yes. At this point ELAP should already have been declared and there
is no chance of recovering D/G within 4-hour recovery time (emphasis
added).”

C. All associated documents to support the validity of the violation (e.g.,

license conditions, licensee’s procedures, etc.) for inclusion in the
allegation file;

All associated documents have been provided as an attachment.

An explanation of the circumstances and rationale for concluding that a
specific indication of wrongdoing is or is not present.

The Allegations Manual, Section 5.7.a.5(a) states that wrongdoing consists of
either a willful violation of regulatory requirements through deliberate action or a
violation resulting from careless disregard of regulatory requirements (examples:
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... providing false or inaccurate information in an effort to influence an NRC
decision related to the license....). In the November 30 regulatory conference
and in the slide presentation, Exelon stated that all SROs would remain in the
LOOP procedure and not enter ELAP based on survey results. The NRC
requested the completed surveys on December 4. The surveys were provided
on December 14. A review of the SRO survey results shows that the
November 30 presentation was not accurate or complete in all material
respects.

The regulatory conference is the last step in the inspection process in
determining the significance of a finding. The NRC does not expect to conduct
significant additional inquiry regarding the best available information at this stage
of the process. It appears the licensee omitted and possibly deliberately withheld
information at the regulatory conference when they did not disclose the full
results of the surveys. EGC was clearly aware of the NRC assumption regarding
ELAP declaration at 1 hour if the EDG air start valves had not been identified as
the cause of the failure to start. Statements made by SROs regarding this
assumption represent material information that is potentially influential to the risk
evaluation. Given that EGC was in possession of the SRO survey results at the
time of the regulatory conference, the NRC should determine if EGC deliberately
omitted discussing the eight SRO responses that ELAP would be declared at

1 hour, thus providing incomplete information to the NRC either through careless
disregard or in deliberate violation of requirements.

If the NRC had the omitted information at the regulatory conference, the NRC
would have undertaken substantial further inquiry into the matter in a public
forum with the licensee, allowing both the public and the NRC participants to
have a full understanding of the information available to the licensee that is
potentially influential to the outcome of the regulatory decision on significance.

Information regarding the decision to declare ELAP at 1 hour is important to the
risk analysis and the preliminary significance determination because it potentially
impacts the human reliability analysis, the estimated change in risk, and
ultimately the plant's performance as determined by the NRC action matrix.

The enforcement manual, Part |l, section 1.5.1 provides guidance on whether the
inaccuracy or omission is material. The guidance states that information is
material is whether a reasonable NRC reviewer would consider the information in
reaching the decision, and does not depend on whether the NRC actually relied
on a particular statement.

If known, a summary of the licensee’s evaluation of the issue and any
corrective actions taken or planned.

The licensee is unaware that a violation of 10 CFR 50.9 is being considered by
the ARB/Enforcement Process.

The likely enforcement outcome if the concern is substantiated.

The likely enforcement outcome is a Severity Level [l 50.9 violation.
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The failure to provide complete and accurate information impacted the ability of
the NRC to perform its regulatory oversight function. Willful violations are of
particular concern because the NRC's regulatory program is based on licensees
and their contractors, employees, and agents acting with integrity and
communicating with candor. A violation may be considered more significant than
the underlying noncompliance if it includes indications of willfulness. Violations
with willful aspects will typically be considered for escalated enforcement (i.e.,
SL I, Il, or Il). The term “willfulness” as used in the Enforcement Policy refers to
conduct involving either a careless disregard for requirements or a deliberate
violation of requirements or falsification of information. In determining the
significance of a violation involving willfulness, the NRC will consider such factors
as the position, training, experience level, and responsibilities of the person
involved in the violation and the economic or other advantage, if any, gained
because of the violation. In this case, Enforcement Policy Section 6.9.c.1 and
Section 6.9.c.2 contain the following examples for a SL IlI violation:

Section 6.9.c.1: Inaccurate or incomplete information is provided or maintained.
If this information had been completely and accurately provided or maintained, it
would likely have caused the NRC to reconsider a regulatory position or
undertake a substantial further inquiry.

Section 6.9.c.2: A withholding of information or a failure to make a required
report occurs. If this information had been provided or the report been made, it
would likely have caused the NRC to reconsider a regulatory position or
undertake a substantial further inquiry.

G. If referral to Ol is recommended, a clear indication of those individuals who
would be considered the subjects of the investigation.

The Exelon individuals who attended the regulatory conference would be
subjects of the investigation.

Allegations Manual Section 5.7.a.5(i), Ol Prioritization Guidance, states that
Individuals responsible for evaluating an allegation should come to the ARB
meeting prepared to discuss the investigative priority of the allegation concern
and the rationale for the priority of the issue, assuming that the allegation
concern is true. Allegations Manual Section 5.7.a.5(i)(1) High Priority, provides
the following examples of circumstances prompting a high-priority investigation:

* Any individual knowingly providing incomplete and inaccurate information to
NRC or a licensee with the purpose of influencing a significant regulatory
decision, such as a favorable restart decision, operability decision, issuance
of a license amendment, not proceeding with an escalated enforcement
action, or issuance of a notice of enforcement discretion.

Therefore, the staff recommends that the Ol investigation priority should be high.
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.  Atthe 2/11/19 arb:

(b)(5) below)

J Lara highlighted there has been many points of view, expressed at
different time, to different groups of RIll personnel on the opinion that
Exelon provided incomplete and inaccurate information during the
regulatory conference about a D/G that was inoperable due to starting
air being isolated. J Lara said: (1) the purpose of the ARB was to
discuss the many points of views associated with the information
provided during the regulatory conference; (2) once the points of view
are discussed, he will place the ARB on hold to give the RIlll senior
management team the opportunity to evaluate the differencing points of
views; and (3) the ARB will be reconvened to make the final discussion.

L Kozak discussed the incomplete and inaccurate information provided
to the NRC on 11/30/18; how the information could affect the NRC
conclusion; the information required by the allegation manual to
determine if an Ol investigation is warranted in response to an
allegation of wrongdoing (see paragraph Il above).

J Heck discussed his assessment of the draft NOV (see paragraph V
In addition
L Kozak discussed her response (see paragraph VI) below to J Heck
assessment

J Cameron and J Heck discussed the enforcement manual direction for
determining if a verbal statement can trip the 50.9 threshold. In that the
information provided during the conference and in the written response
does not appear to be persuasive to change our enforcement outcome.

J Heller questioned which process (allegation or regulatory conference)
are we in at this time. During the regulatory conference, several
members of the RIll staff requested background information to
understand a data point on a slide. The licensee provided the
information; however, we have not reengaged the licensee to determine
what they believe the background information is telling them and what
they believe it should be telling the NRC. If the purpose of the
regulatory conference is to obtain a common understanding of the
issue and the supporting information then it may be necessary to
discuss the information via a regulatory conference phone call before
providing the issue to Ol.

L Kozak asked about the guidance to not ask more questions if one
believes the licensee has providing incomplete and inaccurate
information. J Heller stated if an inspector believes asking more
questions could hinder Ol evidence trail then we would engage Ol and
obtain guidance if it is appropriate to ask additional questions. P Meyer
stated that Ol does not object if RIll wants to ask additional and
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clarifying questions to determine what the licensee meant by the bullet
and the surveys.

It was highlighted that the SERP to determine the final safety
significance of the inoperable Diesel Generator caused by an isolated
starting air is scheduled for Thursday (2/14/19). J Heller asked if the
SERP should be placed on hold until we determine if the licensee
willfully provided inaccurate and incomplete information. The
consensus was the safety significance would not change if the 50.9
violation was substantiated and therefore both could proceed.

J Lara thanked everyone for their participation and closed the ARB.

IV. At the 2/19/19 arb:

(b)5)|

J Lara provided a big picture overview of the information discussed at
the 2/11/19 ARB. J Lara stated he met with the RA/DRA to summarize
the ARB discussion, including diverse views from the various staff
members at the ARB. In particular, he briefed (1) the view that the
information provided by the licensee was part of the “in-process”
deliberation and hence had not impacted the regulatory decision;

(2) advice from the regional counsel that a 10 CFR 50.9 violation was
not clearly evident and hence in his view could not supported; and

(3) the thought on whether Region Ill should re-engage the licensee in
discussions to better understand the apparent discrepancy between
information provided at the regulatory conference and in written
material and the answers to survey question #3. J. Lara did not
recommend further discussions with the licensee on this latter point as

il would not affect the adv|ce of regional counsell e b I (b)(s)

RA/DRA support J. Lara’s decision to not pursue a 10 CFR 50.9
violation. L. Kozak, the sponsor of this allegation, was not present at
the ARB. J. Lara stated that he had briefed L. Kozak on the ARB
decision to not pursue a 10 CFR 50.9 violation. In addition, since the
consensus for the 2/11/19 ARB was the safety significance would not
change if the 50.9 violation was substantiated the arb will not
recommend a referral to Ol based on speculation of what may happen
since our actions demonstrated we would question the data point.

V. Jared Heck’s assessment of the 10 CFR 50.9 issue

From: Heck, Jared

Sent: Thursday, February 07, 2019 9:02 AM

To: Heller, James <James.Heller@nrc.gov>; Cameron, Jamnes
<Jamnes.Cameron@nrc.gov>

Subject: FW: Your Q re 50.9, Clinton Reg Conference
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From: Heck, Jared

Sent: Wednesday, February 06, 2019 4:18 PM

To: Lara, Julio <Julio.Lara@nrc.gov>; Kozak, Laura <Laura.Kozak@nrc.qov>
Subject: Your Q re 50.9, Clinton Reg Conference

Julio and Laura,

You had earlier asked if | could attempt to draft a potential 50.9 violation based

on the information you presented coming out of the Clinton regulatory conference

and subsequent Exelon submittal dated December 14, 2018. As we have

previousiy diSCUSSEd, my |ega| Opinion iSI S ——— I (b)(S)
(b)(5)
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(b)(3)

Jared K. Heck
Regional Counsel
U.S. NRC Region Ill
Tel. 630-829-9653

Draft 50.9 Violation

(b)(3)

VI. Laura Kozak response to Jared Heck's assessment of the 10CFR50.9 issue

From: Kozak, Laura

Sent: Friday, February 08, 2019 1:58 PM

To: Heck, Jared <Jared.Heck@nrc.qov>: Lara, Julio <Julio.Lara@nrc.qovs>
Subject: RE: Your Q re 50.9, Clinton Reg Conference

Jared

Thanks for doing this. | appreciate it and it helps me understand what else | need to
communicate about this issue. Let me share a few points about your thoughts.
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Exelon did not tell us about the surveys before the regulatory conference. The
regulatory conference presentation was provided a week before the conference. But
other than that, we were not informed about the surveys.

| don't believe the surveys are irrelevant. My miscommunication on this point. | think a
survey question about declaring ELAP if the valves are found is not relevant. | think the
subject matter is relevant and the omitted information is important to the discussion of
the significance of the issue.

| think we can point to the meaning of “postulated scenario”, although this has been
difficult to communicate. | will continue to work on this. | know that it is not simple, but
much of what we do is not always easy or clear and we have to consider the context. |
think we sometimes need to pursue the harder but more meaningful issues. Having
discussed this with the licensee for months prior to the regulatory conference | am
confident that their staff and at least some of the managers understood the postulated
scenario and were aware of the full survey results. | believe other portions of the
presentation convey that they understand the postulated scenario. | am concerned that
Exelon purposefully did not disclose these results in the public conference, attempting to
influence the outcome.

As you and | discussed, | almost did not ask for the completed surveys. We discuss
many things during the course of an SDP and we often simply take the licensee's word
on something. | had no reason to suspect that information had been omitted from the
presentation and | almost asked for just a copy of the survey vs. the actual completed
surveys.

Laura
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From: Lara, Julio

Sent: Thursday, March 14, 2019 3:00 PM
To: Heller, James <James.Heller@nrc.gov>
Subject: 190004 1st arb revision 2.docx

Jim,
Pls review as appropriate and finalize.

Thanks
Julio

February 19, 2019

MEMO TO: Ken Riemer, Chief, Reactor Project Branch 1

FROM: Jim Heller, Office Allegation Coordinator, EICS

SUBJECT:  1starb for RIII-2019-A-0005 (Clinton)

On 1/17/19 and 1/28/19 Laura Kozak provided ARB packages indicating the licensee
violated 10CFR50.9, "Completeness and Accuracy of Information,” in that information
provided by the licensee during a regulatory conference was not complete and accurate
in all material respects. Laura indicated the incomplete and inaccurate information could
influence a significant regulatory decision by attempting to persuade NRC to not proceed
with an escalated enforcement action.

This package was discussed at the ARBs conducted on 2/11/19 and the ARB to be
conducted on 2/19/19.

cc w/enclosures:
ARB Copy

Paul Meyer; Jay Bigoness; Marjorie Zerth; Aaron Glass

Jamnes Cameron; James Heller; James Clay; Paul Pelke; Sarah Bakhsh; Jared Heck;
Kenneth Lambert

Laura Kozak; Ken Riemer; Chuck Phillips; Bruce Bartlett; Jack Rutkowski
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Licensee: Clinton - Exelon Generation Company, LLC
Docket No.  50-461

License No. NPF-62

Assigned Division/Branch:  DRP 1

ARB MEMBERSHIP:

Present at the 02/11/19 ARB - - Lara (CHAIR) /Meyer (Ol) /Heck (RC)
/Cameron (EICS) /Paul Pelke (OAC) /Lambert (EICS) /Heller (OAC) /Kozak
(SRA) /Hanna (SRA) /Riemer (BC RB1) /Phillips (RB1) /Bartlett (RB2)
/Sanchez (Clinton SRI) /Orlikowski /O'Brien /Giessner

Present at the 02/19/19 ARB - - Lara (CHAIR) /Glass (Ol) /Woerner (Ol)
/Heck (RC) /Cameron (EICS) /Paul Pelke (OAC) /Heller (OAC) /Hanna (SRA)
/Riemer (BC RB1) /Sanchez (Clinton SRI) /Orlikowski /

Purpose: Initial ARB to discuss the evaluation plan

GENERIC CONCERNS: If Yes Explain:

Ol ACCEPTANGCE: YES NO (Priority: HIGH NORMAL LOW)

Basis for Ol Priority: HIGH per Exhibit 16 (page 316) and section 5.7.a.5(i)(1) 3™
bullet on page 192 of the allegation manual dated 12/22/16 states, in part, that any
individual knowingly proving incomplete and inaccurate information to the NRC
with the purpose of influencing a significant regulatory decision.

Ol has Accepted Concern 1 at a high priority Signature

MINUTES PROVIDED TO: Kozak/ Meyer/ Heck/ Riemer/ SR for Clinton

ACKNOWLEDGMENT LETTER: PRINT IN FINAL ~ REVISE _ N/A X
REQUEST FOR EVALUATION: A. Licensee YES____ 10CFR2390__ NO X_
B. Stateof YES NO X
C. DOE YES NO X

date received| 01/28/2019 | due date of 1st ARB| 02/27/2019
due date of ACK Ltr| 02/27/2019 date - 90 days old| 04/28/2019
date - 120 days old| 05/28/2019 date - 150 days old| 06/27/2019

date - 180 days old| 07/27/2019 date - 360 days old| 01/23/2020
projected date for the 5 yr statue of limitation 01/28/2024

COMMENTS: NRC identified

/RA J. Laral 2/19119

Allegation Review Board Chair Date
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Concern No. 1: Region lll is concerned that during a regulatory conference conducted
on November 30, 2018, Exelon Generation Company, LLC (EGC) provided incomplete
and inaccurate information with the purpose of influencing a significant regulatory
decision by attempting to persuade NRC to not proceed with an escalated enforcement
action.

In a regulatory conference, EGC presented a position that the outcome of the NRC'’s
significance determination process should be Green rather than White, in part, because
of NRC’s assumption about operators declaring an Extended Loss of AC Power (ELAP)
at one hour into a Station Blackout (SBO) event was flawed. EGC stated that 28 SROs
from other stations (including non-Exelon) were given CPS procedures and scenarios
that recreated the postulated scenarios and that all SROs stated that they remain in the
LOQP procedure and not enter ELAP. The NRC subsequently determined that at least
eight SROs stated that they would enter ELAP.

The incomplete and inaccurate information was provided in support of and during a
public regulatory conference held in the Rlll office.

Requlatory Basis: 10 CFR 50.9(a) "Completeness and accuracy of information”
requires, in part, that information provided to the Commission by a licensee shall be
complete and accurate in all material respects.

The NRC issued “Errata—Clinton Power Station - NRC Inspection Report
05000461/2018051 and Preliminary White Finding on November 6, 2018. This
inspection report identified an apparent violation of 10 CFR Part 50, Appendix B,
Criterion V, “Instructions, Procedures, and Drawings,” and Technical Specification 3.8.2,
Condition B.3, for the licensee’s failure to follow multiple procedures that affected quality.
This resulted in the unavailability and inoperability of the Division 2 Emergency Diesel
Generator (EDG) when it was relied upon for plant safety. During part of the time that
the Division 2 EDG was unavailable the Division 1 EDG was already out-of-service for
planned maintenance. This condition was considered in a risk evaluation of a postulated
scenario where during the period when neither EDG was available, a loss of offsite
power would have resulted in a station blackout (SBO) condition that could have resulted
in a long-term loss of the ability to cool the reactor core. This finding was preliminarily
determined to be White, a finding of low to moderate safety significance. In accordance
with NRC Inspection Manual Chapter 0609, the NRC offered EGC the opportunity to
attend a regulatory conference to present its perspective on the facts and assumptions
the NRC used to arrive at the finding and assess its significance.

EGC attended a regulatory conference on November 30, 2018. Beginning on page 11 of
the regulatory conference presentation, EGC provided a perspective on NRC's
postulated scenario (i.e., the long-term loss of the ability to cool the reactor core). On
page 15 of the presentation, EGC provided an overview of station response to a SBO.
EGC's presentation of the station response discussed the same power recovery
methods to mitigate the event as described in the NRC's preliminary significance
determination (i.e., restore offsite power, align Div 2 DG to start, Div 3 DG cross-tie to
Div 2 bus, and FLEX). For the station to implement FLEX, an extended loss of AC
power (ELAP) must be declared. The NRC determined that licensee procedures and
training direct operators to determine if an ELAP exists at 1 hour. If ELAP is declared,
the SBO procedure is exited, and the ELAP procedure is entered. This action
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complicates further Division 2 EDG recovery and is influential to the NRC's preliminary
significance determination as described in the NRC inspection report.

To support a position that operators would not declare ELAP, EGC states on page 18 of
the presentation that 28 SROs from other stations (including non-Exelon) were given
CPS procedures and scenarios that recreated the postulated scenario, and that all
SROs stated that they remain in the LOOP procedure and not enter ELAP. This is the
information that is not accurate or complete.

On December 4, 2018, the NRC requested the completed surveys and other
documentation. On December 14, 2018, EGC provided the requested information.

EGC provided the following information and questions to 28 SROs in the survey:

Initial Conditions:

Unit is in OPCON 4

Reactor Level is 85"

D-11 D/G is tagged OOS for maintenance

At T=0 Under voltage alarms are received on the 101 and 201 busses indicating
a loss of off-site power.

At T= 10 sec D-12 failure to start annunciator is received in the MCR. The PRO
identifies that the D-12 D/G fails to start and dispatches an EO to the D/G.

At T=15 minutes the EQO calls the MCR and states that he found both starting air
receiver outlet valves CLOSED for the D-12 D/G.

Answer the following 3 questions:

1. Do you declare an ELAP at t=1 hr.?
2. Assume same initial conditions, but EO makes the same report at T=55 min?
3. Assume same initial conditions, but EO makes the same report at t=4 hours?

Questions 1 and 2 described conditions during which the starting air receiver outlet
valves are found closed prior to 1 hour, which represents successful restoration of the
Division 2 EDG. ELAP would not exist given these conditions and all SROs responded
that they would not declare ELAP. The conditions in Questions 1 and 2 are not relevant
to the NRC's preliminary significance determination, or to the licensee's risk evaluation,
since the conditions represent successful recovery of the Division 2 EDG which should
result in injection prior to coolant reaching the top of active fuel. The NRC’s SDP
estimates the risk (i.e., frequency) of all postulated scenarios that result in the loss of the
ability to cool the core. The core damage scenarios represent various combinations of
failure events. In this SDP, the risk is dominated by the failure of the power recovery
methods. Successful recovery scenarios do not result in core damage and do not
contribute to the risk of the finding.

Question 3 provides the only set of conditions in the survey that are relevant to the

postulated core damage scenario. For these conditions, the starting air receiver outlet
valves are not found in the closed position prior to 1 hour. Eight of the SROs stated in
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response to Question 3 that they would declare ELAP at the 1 hour mark given the
stated conditions.

The regulatory conference is the last step in the inspection process in determining the
significance of a finding. The NRC does not expect to conduct significant additional
inquiry regarding the best available information at this stage of the process. EGC was
clearly aware of the NRC assumption regarding ELAP declaration at 1 hour if the EDG
air start valves had not been identified as the cause of the failure to start. Statements
made by SROs regarding this assumption represent material information that is
potentially influential to the risk evaluation. Given that EGC was in possession of the
SRO survey results at the time of the regulatory conference, the NRC should determine
if EGC deliberately omitted discussing the eight SRO responses that ELAP would be
declared at 1 hour, thus providing incomplete information to the NRC either through
careless disregard or in deliberate violation of requirements.

Information regarding the decision to declare ELAP at 1 hour is important to the risk
analysis and the preliminary significance determination because it potentially impacts the
human reliability analysis, the estimated change in risk, and ultimately the plant’s
performance as determined by the NRC action matrix.

The enforcement manual, Part I, section 1.5.1 provides guidance on whether the
inaccuracy or omission is material. The guidance states that information is material is
whether a reasonable NRC reviewer would consider the information in reaching the
decision and does not depend on whether the NRC actually relied on a particular
statement. The inaccurate and incomplete information provided by EGC at the
November 30, 2018 regulatory conference is clearly material to this issue as NRC
reviewers must consider this information when reaching a final significance
determination.

Assessment of safety significance of this concern:

The failure to provide complete and accurate information potentially impacted the ability
of the NRC to perform its regulatory oversight function. Willful violations are of particular
concern because the NRC's regulatory program is based on licensees and their
contractors, employees, and agents acting with integrity and communicating with candor.
A violation may be considered more significant than the underlying noncompliance if it
includes indications of willfulness. Violations with willful aspects will typically be
considered for escalated enforcement (i.e., SL |, Il, or [ll). The term “willfulness” as used
in the Enforcement Policy refers to conduct involving either a careless disregard for
requirements or a deliberate violation of requirements or falsification of information. In
determining the significance of a violation involving willfulness, the NRC will consider
such factors as the position, training, experience level, and responsibilities of the person
involved in the violation and the economic or other advantage, if any, gained because of
the violation. In this case, Enforcement Policy Section 6.9.c.1 and Section 6.9.c.2
contain the following examples for a SL Il1 violation:

Section 6.9.c.1: Inaccurate or incomplete information is provided or maintained. If
this information had been completely and accurately provided or maintained, it would
likely have caused the NRC to reconsider a regulatory position or undertake a
substantial further inquiry.
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Section 6.9.c.2: A withholding of information or a failure to make a required report
occurs. If this information had been provided or the report been made, it would likely
have caused the NRC to reconsider a regulatory position or undertake a substantial
further inquiry.

Security-related Concern Cateqory: I Il Il Not Applicable

I. Action Evaluation: The following method of resolution is recommended (circle):
A. Send to Licensee Requesting Response in 30 Days.
B. Priority RIll Follow up and Closure Memo to OAC

C. Follow up During Routine Inspection Within Days and Closure Memo to
OAC

D. Discrimination (Complete & Attach MD 8.8 Exhibit 3)
1. Offer ADR.

2. Reason why ADR should not be offered
3. Priority for the Ol investigation if ADR is not used: HIGH/NORMAL/LOW
Recommended Basis:

E. All other Ol referrals. Priority for the Ol investigation: HIGH per Exhibit
16 (page 316) and section 5.7.a.5(i)(1) 3" bullet on page 192 of the
allegation manual dated 12/22/16 states, in part, that any individual
knowingly proving incomplete and inaccurate information to the NRC
with the purpose of influencing a significant regulatory decision.
Outside NRC's Jurisdiction. Describe Basis Below.
Too General for Follow-up. Describe Basis Below.
Other.

Responsible for Action -

ToOm

Il.  Special Considerations/Instructions - - Information required by the allegation
manual on pages 188 to 190 at paraqraph 5.7.a.5(q) :

A. A summary of the concern.

It appears that on November 30, 2018, Exelon Generation Company, LLC
(EGC) knowingly provided incomplete and inaccurate information to NRC with
the purpose of influencing a significant regulatory decision (i.e., attempted to
persuade NRC to not proceed with an escalated enforcement action). The
incomplete and inaccurate information was provided to the Commission by
senior Exelon executives including:

Brad Fewell, Senior Vice President, Regulatory Affairs and General Counsel
Scot Greenlee, Senior Vice President, Engineering and Technical Support
Brad Kapellas, Plant Manager

Gene Kelly, Senior Manager, Risk Management

Johnny Weissinger, Director, Operations

e« Ted Stoner, Site Vice President
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« Mike Antonelli, a Clinton SRO, attended the regulatory conference, sat at the
table with the managers and executives, and was involved in the
discussions but did not present the material in the slides.

Other Exelon executives, staff and contractors attended the meeting, sat in the
audience and participated in the discussion. Several other Exelon or Exelon
contractors were involved in discussions with NRC staff regarding this issue
during the development of the preliminary significance determination prior to the
regulatory conference.

The EGC staff, managers, and executives involved in the regulatory conference
are trained in how to correctly provide complete and accurate information to the
Commission. EGC staff and contractors who interacted with NRC staff during
the development of the preliminary significance determination would have
understood that SRO statements regarding declaring ELAP at 1 hour would be
relevant information to the NRC in discussing the assumption regarding ELAP in
the preliminary significance determination.

A draft NOV for the technical issue alleged to involve wrongdoing, with an
associated color and/or Severity Level;

10 CFR 50.9(a) “Completeness and accuracy of information” requires, in part,
that information provided to the Commission by a licensee shall be complete
and accurate in all material respects.

Contrary to the above, EGC did not provide complete and accurate information
at a public regulatory conference with the NRC staff in the Region Ill office on
November 30, 2018. Specifically, ECG stated both verbally and in a slide
presentation that 28 SROs from other stations (including non-Exelon) stated that
they would remain in the LOOP procedure and NOT enter ELAP when given
CPS procedures and scenarios that recreated the postulated scenario.
However, upon review of the SRO statements, NRC determined that at least
eight SROs stated that they would enter ELAP under certain postulated
scenarios. The failure to provide complete and accurate information regarding
SRO statements about entry into ELAP had the potential to impact the NRC's
final significance determination of this inspection finding, potentially lowering the
significance from a preliminary determination of White (e.g., low to moderate) to
Green (e.g., very low safety significance).

This is a Severity Level Il violation.

The following statements were provided in the surveys that were not provided at
the regulatory conference:

e “Yes, declare an ELAP at the 1 hour mark. At that point, there is no
action taken that can assure that some AC power can be restored within
the 4-hour coping time (emphasis added).”
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“Yes, though this should have been declared within the hour with no
report of why the D/G was unable to be restored within the 4-hour coping
time (emphasis added).”

“‘Yes, | would have already declared ELAP. Within the 1 hour loss of
AC the Shift manager is continuously assessing for if we are going to get
power back and if it will be back within 4 hours. Since | would have already
passed the IF/THEN in the procedure, | would be in CPS4306.01 which
takes precedence to restoring the EDG (emphasis added).”

“Actions per E-1 should have already been suspended at T=1 hr when
the high assurance of restoration standard was missed. Operators
already missed entry into ELAP and this should be performed as soon as
they realize that the time limit was missed. At T=4 hours the coping time
will be exceeded. Division 2 will not be available until T=6 hours (emphasis
added).”

“In this case at Time T=1 hr | don’t know of a success path that would
restore my AC power. Therefore, | would prioritize and execute the
ELAP actions at T=1 hour in accordance with the direction of SBO
(emphasis added).”

“Yes: An ELAP should have already been declared at the 1-hour mark
when there were no action in progress that would provide a high assurance
of restoring a diesel or off-site source. While this might still be a case
where the quickest path to an energized bus is via the D2 D-G, but your
procedure leaves no other option (emphasis added).”

“‘ELAP - The decision needs to be made at or before the 1 hour into
the event. Information is not received about restoration capability until long
after the one hour time limit (emphasis added).”

“Yes. At this point ELAP should already have been declared and there
is no chance of recovering D/G within 4-hour recovery time (emphasis
added).”

C. All associated documents to support the validity of the violation (e.g.,

license conditions, licensee’s procedures, etc.) for inclusion in the
allegation file;

All associated documents have been provided as an attachment.

An explanation of the circumstances and rationale for concluding that a
specific indication of wrongdoing is or is not present.

The Allegations Manual, Section 5.7.a.5(a) states that wrongdoing consists of
either a willful violation of regulatory requirements through deliberate action or a
violation resulting from careless disregard of regulatory requirements (examples:
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... providing false or inaccurate information in an effort to influence an NRC
decision related to the license....). In the November 30 regulatory conference
and in the slide presentation, Exelon stated that all SROs would remain in the
LOOP procedure and not enter ELAP based on survey results. The NRC
requested the completed surveys on December 4. The surveys were provided
on December 14. A review of the SRO survey results shows that the
November 30 presentation was not accurate or complete in all material
respects.

The regulatory conference is the last step in the inspection process in
determining the significance of a finding. The NRC does not expect to conduct
significant additional inquiry regarding the best available information at this stage
of the process. It appears the licensee omitted and possibly deliberately withheld
information at the regulatory conference when they did not disclose the full
results of the surveys. EGC was clearly aware of the NRC assumption regarding
ELAP declaration at 1 hour if the EDG air start valves had not been identified as
the cause of the failure to start. Statements made by SROs regarding this
assumption represent material information that is potentially influential to the risk
evaluation. Given that EGC was in possession of the SRO survey results at the
time of the regulatory conference, the NRC should determine if EGC deliberately
omitted discussing the eight SRO responses that ELAP would be declared at

1 hour, thus providing incomplete information to the NRC either through careless
disregard or in deliberate violation of requirements.

If the NRC had the omitted information at the regulatory conference, the NRC
would have undertaken substantial further inquiry into the matter in a public
forum with the licensee, allowing both the public and the NRC participants to
have a full understanding of the information available to the licensee that is
potentially influential to the outcome of the regulatory decision on significance.

Information regarding the decision to declare ELAP at 1 hour is important to the
risk analysis and the preliminary significance determination because it potentially
impacts the human reliability analysis, the estimated change in risk, and
ultimately the plant's performance as determined by the NRC action matrix.

The enforcement manual, Part |l, section 1.5.1 provides guidance on whether the
inaccuracy or omission is material. The guidance states that information is
material is whether a reasonable NRC reviewer would consider the information in
reaching the decision, and does not depend on whether the NRC actually relied
on a particular statement.

If known, a summary of the licensee’s evaluation of the issue and any
corrective actions taken or planned.

The licensee is unaware that a violation of 10 CFR 50.9 is being considered by
the ARB/Enforcement Process.

The likely enforcement outcome if the concern is substantiated.

The likely enforcement outcome is a Severity Level [l 50.9 violation.
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The failure to provide complete and accurate information impacted the ability of
the NRC to perform its regulatory oversight function. Willful violations are of
particular concern because the NRC's regulatory program is based on licensees
and their contractors, employees, and agents acting with integrity and
communicating with candor. A violation may be considered more significant than
the underlying noncompliance if it includes indications of willfulness. Violations
with willful aspects will typically be considered for escalated enforcement (i.e.,
SL I, Il, or Il). The term “willfulness” as used in the Enforcement Policy refers to
conduct involving either a careless disregard for requirements or a deliberate
violation of requirements or falsification of information. In determining the
significance of a violation involving willfulness, the NRC will consider such factors
as the position, training, experience level, and responsibilities of the person
involved in the violation and the economic or other advantage, if any, gained
because of the violation. In this case, Enforcement Policy Section 6.9.c.1 and
Section 6.9.c.2 contain the following examples for a SL Il violation:

Section 6.9.c.1: Inaccurate or incomplete information is provided or maintained.
If this information had been completely and accurately provided or maintained, it
would likely have caused the NRC to reconsider a regulatory position or
undertake a substantial further inquiry.

Section 6.9.c.2: A withholding of information or a failure to make a required
report occurs. If this information had been provided or the report been made, it
would likely have caused the NRC to reconsider a regulatory position or
undertake a substantial further inquiry.

G. If referral to Ol is recommended, a clear indication of those individuals who
would be considered the subjects of the investigation.

The Exelon individuals who attended the regulatory conference would be
subjects of the investigation.

Allegations Manual Section 5.7.a.5(i), Ol Prioritization Guidance, states that
Individuals responsible for evaluating an allegation should come to the ARB
meeting prepared to discuss the investigative priority of the allegation concern
and the rationale for the priority of the issue, assuming that the allegation
concern is true. Allegations Manual Section 5.7.a.5(i)(1) High Priority, provides
the following examples of circumstances prompting a high-priority investigation:

* Any individual knowingly providing incomplete and inaccurate information to
NRC or a licensee with the purpose of influencing a significant regulatory
decision, such as a favorable restart decision, operability decision, issuance
of a license amendment, not proceeding with an escalated enforcement
action, or issuance of a notice of enforcement discretion.

Therefore, the staff recommends that the Ol investigation priority should be high.
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.  Atthe 2/11/19 arb:

(b)(3) below)

J Lara highlighted there has been many points of view, expressed at
different time, to different groups of RIll personnel on the opinion that
Exelon provided incomplete and inaccurate information during the
regulatory conference about a D/G that was inoperable due to starting
air being isolated. J Lara said: (1) the purpose of the ARB was to
discuss the many points of views associated with the information
provided during the regulatory conference; (2) once the points of view
are discussed, he will place the ARB on hold to give the RIll senior
management team the opportunity to evaluate the differencing points of
views; and (3) the ARB will be reconvened to make the final discussion.

L Kozak discussed the incomplete and inaccurate information provided
to the NRC on 11/30/18; how the information could affect the NRC
conclusion; the information required by the allegation manual to
determine if an Ol investigation is warranted in response to an
allegation of wrongdoing (see paragraph Il above).

J Heck discussed his assessment of the draft NOV (see paragraph V
L Kozak discussed her response (see paragraph VI) below to J Heck
assessment

J Cameron and J Heck discussed the enforcement manual direction for
determining if a verbal statement can trip the 50.9 threshold. In that the
information provided during the conference and in the written response
does not appear to be persuasive to change our enforcement outcome.

J Heller questioned which process (allegation or regulatory conference)
are we in at this time. During the regulatory conference, several
members of the RIll staff requested background information to
understand a data point on a slide. The licensee provided the
information; however, we have not reengaged the licensee to determine
what they believe the background information is telling them and what
they believe it should be telling the NRC. If the purpose of the
regulatory conference is to obtain a common understanding of the
issue and the supporting information then it may be necessary to
discuss the information via a regulatory conference phone call before
providing the issue to Ol.

L Kozak asked about the guidance to not ask more questions if one
believes the licensee has providing incomplete and inaccurate
information. J Heller stated if an inspector believes asking more
questions could hinder Ol evidence trail then we would engage Ol and
obtain guidance if it is appropriate to ask additional questions. P Meyer
stated that Ol does not object if Rlll wants to ask additional and
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clarifying questions to determine what the licensee meant by the bullet
and the surveys.

It was highlighted that the SERP to determine the final safety
significance of the inoperable Diesel Generator caused by an isolated
starting air is scheduled for Thursday (2/14/19). J Heller asked if the
SERP should be placed on hold until we determine if the licensee
willfully provided inaccurate and incomplete information. The
consensus was the safety significance would not change if the 50.9
violation was substantiated and therefore both could proceed.

J Lara thanked everyone for their participation and closed the ARB.

IV.  Atthe 2/19/19 arb:

J Lara provided a big picture overview of the information discussed at
the 2/11/19 ARB. J Lara stated he met with the RA/DRA to summarize
the ARB discussion, including diverse views from the various staff
members at the ARB. In particular, he briefed (1) the view that the
information provided by the licensee was part of the “in-process”
deliberation and hence had not impacted the regulatory decision;

(2) advice from the regional counsel| ——

oo ~Tand

(3) the thoug ht on whether Reglon lll should re-engage the licensee in
discussions to better understand the apparent discrepancy between
information provided at the regulatory conference and in written
material and the answers to survey question #3. J. Lara did not
recommend further discussions with the licensee on this latter point as
it would not affect the advice of regional counsel on the merits of a
potential 10 CFR 50.9 violation.

Additional information with respect to decision to not pursue a potential
10CFR50.9 violation (provided by ARB Chair J. Lara on March 14, 2019).

During the ARB discussions, some staff viewed the information
provided at the Regulatory conference, and subsequent
correspondence, as “in-process” and part of the expected give-an-take
with licensees and therefore, pursuit of a 50.9 violation was not
appropriate. ARB chair did not share the view that enforcement
program guidance precluded such a strateqy. Specifically, enforcement
policy guidance 6.9.c.1 discussed inaccurate or incomplete information
which would have likely caused the NRC to undertake substantial
further inquiry, and ARB Chair believed this provision could potentially
apply to this case.

Additional points of differing view related to whether there was clarity
with respect to the “postulated scenario” and interpretation of licensee
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(b)(5)

survey comments. In this regard, regional counsel|

Accordingly, the regional counsel advised the ARB Chair]  ~f.. (b)(3)
- | The ARB Chair concluded that,

notmthstanqu the differing views on this case, pursun of such

enforcement action was not appropriate,| T N— )

¢« RA/DRA support J. Lara’s decision to not pursue a 10 CFR 50.9
violation. L. Kozak, the sponsor of this allegation, was not present at
the ARB. J. Lara stated that he had briefed L. Kozak on the ARB
decision to not pursue a 10 CFR 50.9 violation. In addition, since the
consensus for the 2/11/19 ARB was the safety significance would not
change if the 50.9 violation was substantiated the arb will not
recommend a referral to Ol based on speculation of what may happen
since our actions demonstrated we would question the data point.

Jared Heck’'s assessment of the 10 CFR 50.9 issue

From: Heck, Jared

Sent: Thursday, February 07, 2019 9:02 AM

To: Heller, James <James.Heller@nrc.gov>; Cameron, Jamnes
<Jamnes.Cameron@nrc.gov>

Subject: FW: Your Q re 50.9, Clinton Reg Conference

From: Heck, Jared

Sent: Wednesday, February 06, 2019 4:18 PM

To: Lara, Julio <dulio.Lara@nrc.qov>; Kozak, Laura <Laura.Kozak@nrc.qov>
Subject: Your Q re 50.9, Clinton Reg Conference

Julio and Laura,

You had earlier asked if | could attempt to draft a potential 50.9 violation based
on the information you presented coming out of the Clinton regulatory conference
and subsequent Exelon submittal dated December 14, 2018. As we have
previously discussed, my legal opinion is|(b)(5) |

(b))
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(b)(5)

Jared K. Heck
Regional Counsel
U.S. NRC Region Ill
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Tel. 630-829-9653

Draft 50.9 Violation

(b)(5)

VI. Laura Kozak response to Jared Heck's assessment of the 1T0CFR50.9 issue

From: Kozak, Laura

Sent: Friday, February 08, 2019 1:58 PM

To: Heck, Jared <Jared.Heck@nrc.gov>; Lara, Julio <Julio.Lara@nrc.govs>
Subject: RE: Your Q re 50.9, Clinton Reg Conference

Jared

Thanks for doing this. | appreciate it and it helps me understand what else | need to
communicate about this issue. Let me share a few points about your thoughts.

Exelon did not tell us about the surveys before the regulatory conference. The
regulatory conference presentation was provided a week before the conference. But
other than that, we were not informed about the surveys.

| don't believe the surveys are irrelevant. My miscommunication on this point. | think a
survey question about declaring ELAP if the valves are found is not relevant. [ think the
subject matter is relevant and the omitted information is important to the discussion of
the significance of the issue.

| think we can point to the meaning of “postulated scenario”, although this has been
difficult to communicate. | will continue to work on this. | know that it is not simple, but
much of what we do is not always easy or clear and we have to consider the context. |
think we sometimes need to pursue the harder but more meaningful issues. Having
discussed this with the licensee for months prior to the regulatory conference | am
confident that their staff and at least some of the managers understood the postulated
scenario and were aware of the full survey results. | believe other portions of the
presentation convey that they understand the postulated scenario. | am concerned that
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Exelon purposefully did not disclose these results in the public conference, attempting to
influence the outcome.

As you and | discussed, | almost did not ask for the completed surveys. We discuss
many things during the course of an SDP and we often simply take the licensee’s word
on something. | had no reason to suspect that information had been omitted from the
presentation and | almost asked for just a copy of the survey vs. the actual completed
surveys.

Laura
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March 15, 2019

MEMO TO: Ken Riemer, Chief, Reactor Project Branch 1

FROM: Jim Heller, Office Allegation Coordinator, EICS

SUBJECT:  1starb for RIII-2019-A-0005 (Clinton)

On 1/17/19 and 1/28/19 Laura Kozak provided ARB packages indicating the licensee
violated 10CFR50.9, “Completeness and Accuracy of Information,” in that information
provided by the licensee during a regulatory conference was not complete and accurate
in all material respects. Laura indicated the incomplete and inaccurate information could
influence a significant regulatory decision by attempting to persuade NRC to not proceed
with an escalated enforcement action.

This package was discussed at the ARBs conducted on 2/11/19 and 2/19/19. The ARB
Chairman revised the 2/19/19 ARB minutes on 3/14/19

cc w/enclosures:
ARB Copy

Paul Meyer; Jay Bigoness; Marjorie Zerth; Aaron Glass

Jamnes Cameron; James Heller; James Clay; Paul Pelke; Sarah Bakhsh; Jared Heck;
Kenneth Lambert

Laura Kozak; Ken Riemer; Chuck Phillips; Bruce Bartlett; Jack Rutkowski
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Licensee: Clinton - Exelon Generation Company, LLC
Docket No.  50-461

License No. NPF-62

Assigned Division/Branch:  DRP 1

ARB MEMBERSHIP:

Present at the 02/11/19 ARB - - Lara (CHAIR) /Meyer (Ol) /Heck (RC)
/Cameron (EICS) /Paul Pelke (OAC) /Lambert (EICS) /Heller (OAC) /Kozak
(SRA) /Hanna (SRA) /Riemer (BC RB1) /Phillips (RB1) /Bartlett (RB2)
/Sanchez (Clinton SRI) /Orlikowski /O'Brien /Giessner

Present at the 02/19/19 ARB - - Lara (CHAIR) /Glass (Ol) /Woerner (Ol)
/Heck (RC) /Cameron (EICS) /Paul Pelke (OAC) /Heller (OAC) /Hanna (SRA)
/Riemer (BC RB1) /Sanchez (Clinton SRI) /Orlikowski /

Purpose: Initial ARB to discuss the evaluation plan

GENERIC CONCERNS: If Yes Explain:

Ol ACCEPTANGCE: YES NO (Priority: HIGH NORMAL LOW)

Basis for Ol Priority: HIGH per Exhibit 16 (page 316) and section 5.7.a.5(i)(1) 3™
bullet on page 192 of the allegation manual dated 12/22/16 states, in part, that any
individual knowingly proving incomplete and inaccurate information to the NRC
with the purpose of influencing a significant regulatory decision.

Ol has Accepted Concern 1 at a high priority Signature

MINUTES PROVIDED TO: Lara/Kozak/Meyer/Heck/Riemer/ SRl for Clinton

ACKNOWLEDGMENT LETTER: PRINT IN FINAL ~ REVISE _ N/A X
REQUEST FOR EVALUATION: A. Licensee YES____ 10CFR2390__ NO X_
B. Stateof YES NO X
C. DOE YES NO X

date received| 01/28/2019 | due date of 1st ARB| 02/27/2019
due date of ACK Ltr| 02/27/2019 date - 90 days old| 04/28/2019
date - 120 days old| 05/28/2019 date - 150 days old| 06/27/2019

date - 180 days old| 07/27/2019 date - 360 days old| 01/23/2020
projected date for the 5 yr statue of limitation 01/28/2024

COMMENTS: NRC identified - - This ARB package was discussed at the ARBs
conducted on 2/11/19 and 2/19/19. The ARB Chairman revised the 2/19/19 ARB
minutes on 3/14/19. | (Jim Heller) incorporated the revision as section V, ARB minutes
modified on 3/14/19, on pages 13 & 14. /RA J. Heller/ 3/15/19

/RA J. Lara/ 3/18/19

Allegation Review Board Chair Date
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Concern No. 1: Region lll is concerned that during a regulatory conference conducted
on November 30, 2018, Exelon Generation Company, LLC (EGC) provided incomplete
and inaccurate information with the purpose of influencing a significant regulatory
decision by attempting to persuade NRC to not proceed with an escalated enforcement
action.

In a regulatory conference, EGC presented a position that the outcome of the NRC'’s
significance determination process should be Green rather than White, in part, because
of NRC’s assumption about operators declaring an Extended Loss of AC Power (ELAP)
at one hour into a Station Blackout (SBO) event was flawed. EGC stated that 28 SROs
from other stations (including non-Exelon) were given CPS procedures and scenarios
that recreated the postulated scenarios and that all SROs stated that they remain in the
LOQP procedure and not enter ELAP. The NRC subsequently determined that at least
eight SROs stated that they would enter ELAP.

The incomplete and inaccurate information was provided in support of and during a
public regulatory conference held in the Rlll office.

Requlatory Basis: 10 CFR 50.9(a) “Completeness and accuracy of information”
requires, in part, that information provided to the Commission by a licensee shall be
complete and accurate in all material respects.

The NRC issued “Errata—Clinton Power Station - NRC Inspection Report
05000461/2018051 and Preliminary White Finding on November 6, 2018. This
inspection report identified an apparent violation of 10 CFR Part 50, Appendix B,
Criterion V, “Instructions, Procedures, and Drawings,” and Technical Specification 3.8.2,
Condition B.3, for the licensee’s failure to follow multiple procedures that affected quality.
This resulted in the unavailability and inoperability of the Division 2 Emergency Diesel
Generator (EDG) when it was relied upon for plant safety. During part of the time that
the Division 2 EDG was unavailable the Division 1 EDG was already out-of-service for
planned maintenance. This condition was considered in a risk evaluation of a postulated
scenario where during the period when neither EDG was available, a loss of offsite
power would have resulted in a station blackout (SBO) condition that could have resulted
in a long-term loss of the ability to cool the reactor core. This finding was preliminarily
determined to be White, a finding of low to moderate safety significance. In accordance
with NRC Inspection Manual Chapter 0609, the NRC offered EGC the opportunity to
attend a regulatory conference to present its perspective on the facts and assumptions
the NRC used to arrive at the finding and assess its significance.

EGC attended a regulatory conference on November 30, 2018. Beginning on page 11 of
the regulatory conference presentation, EGC provided a perspective on NRC's
postulated scenario (i.e., the long-term loss of the ability to cool the reactor core). On
page 15 of the presentation, EGC provided an overview of station response to a SBO.
EGC's presentation of the station response discussed the same power recovery
methods to mitigate the event as described in the NRC's preliminary significance
determination (i.e., restore offsite power, align Div 2 DG to start, Div 3 DG cross-tie to
Div 2 bus, and FLEX). For the station to implement FLEX, an extended loss of AC
power (ELAP) must be declared. The NRC determined that licensee procedures and
training direct operators to determine if an ELAP exists at 1 hour. If ELAP is declared,
the SBO procedure is exited, and the ELAP procedure is entered. This action
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complicates further Division 2 EDG recovery and is influential to the NRC's preliminary
significance determination as described in the NRC inspection report.

To support a position that operators would not declare ELAP, EGC states on page 18 of
the presentation that 28 SROs from other stations (including non-Exelon) were given
CPS procedures and scenarios that recreated the postulated scenario, and that all
SROs stated that they remain in the LOOP procedure and not enter ELAP. This is the
information that is not accurate or complete.

On December 4, 2018, the NRC requested the completed surveys and other
documentation. On December 14, 2018, EGC provided the requested information.

EGC provided the following information and questions to 28 SROs in the survey:

Initial Conditions:

Unit is in OPCON 4

Reactor Level is 85"

D-11 D/G is tagged OOS for maintenance

At T=0 Under voltage alarms are received on the 101 and 201 busses indicating
a loss of off-site power.

At T= 10 sec D-12 failure to start annunciator is received in the MCR. The PRO
identifies that the D-12 D/G fails to start and dispatches an EO to the D/G.

At T=15 minutes the EQO calls the MCR and states that he found both starting air
receiver outlet valves CLOSED for the D-12 D/G.

Answer the following 3 questions:

1. Do you declare an ELAP at t=1 hr.?
2. Assume same initial conditions, but EO makes the same report at T=55 min?
3. Assume same initial conditions, but EO makes the same report at t=4 hours?

Questions 1 and 2 described conditions during which the starting air receiver outlet
valves are found closed prior to 1 hour, which represents successful restoration of the
Division 2 EDG. ELAP would not exist given these conditions and all SROs responded
that they would not declare ELAP. The conditions in Questions 1 and 2 are not relevant
to the NRC's preliminary significance determination, or to the licensee'’s risk evaluation,
since the conditions represent successful recovery of the Division 2 EDG which should
result in injection prior to coolant reaching the top of active fuel. The NRC’s SDP
estimates the risk (i.e., frequency) of all postulated scenarios that result in the loss of the
ability to cool the core. The core damage scenarios represent various combinations of
failure events. In this SDP, the risk is dominated by the failure of the power recovery
methods. Successful recovery scenarios do not result in core damage and do not
contribute to the risk of the finding.

Question 3 provides the only set of conditions in the survey that are relevant to the

postulated core damage scenario. For these conditions, the starting air receiver outlet
valves are not found in the closed position prior to 1 hour. Eight of the SROs stated in
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response to Question 3 that they would declare ELAP at the 1 hour mark given the
stated conditions.

The regulatory conference is the last step in the inspection process in determining the
significance of a finding. The NRC does not expect to conduct significant additional
inquiry regarding the best available information at this stage of the process. EGC was
clearly aware of the NRC assumption regarding ELAP declaration at 1 hour if the EDG
air start valves had not been identified as the cause of the failure to start. Statements
made by SROs regarding this assumption represent material information that is
potentially influential to the risk evaluation. Given that EGC was in possession of the
SRO survey results at the time of the regulatory conference, the NRC should determine
if EGC deliberately omitted discussing the eight SRO responses that ELAP would be
declared at 1 hour, thus providing incomplete information to the NRC either through
careless disregard or in deliberate violation of requirements.

Information regarding the decision to declare ELAP at 1 hour is important to the risk
analysis and the preliminary significance determination because it potentially impacts the
human reliability analysis, the estimated change in risk, and ultimately the plant’s
performance as determined by the NRC action matrix.

The enforcement manual, Part |, section 1.5.1 provides guidance on whether the
inaccuracy or omission is material. The guidance states that information is material is
whether a reasonable NRC reviewer would consider the information in reaching the
decision and does not depend on whether the NRC actually relied on a particular
statement. The inaccurate and incomplete information provided by EGC at the
November 30, 2018 regulatory conference is clearly material to this issue as NRC
reviewers must consider this information when reaching a final significance
determination.

Assessment of safety significance of this concern:

The failure to provide complete and accurate information potentially impacted the ability
of the NRC to perform its regulatory oversight function. Willful violations are of particular
concern because the NRC's regulatory program is based on licensees and their
contractors, employees, and agents acting with integrity and communicating with candor.
A violation may be considered more significant than the underlying noncompliance if it
includes indications of willfulness. Violations with willful aspects will typically be
considered for escalated enforcement (i.e., SL |, Il, or [ll). The term “willfulness” as used
in the Enforcement Policy refers to conduct involving either a careless disregard for
requirements or a deliberate violation of requirements or falsification of information. In
determining the significance of a violation involving willfulness, the NRC will consider
such factors as the position, training, experience level, and responsibilities of the person
involved in the violation and the economic or other advantage, if any, gained because of
the violation. In this case, Enforcement Policy Section 6.9.c.1 and Section 6.9.c.2
contain the following examples for a SL Il1 violation:

Section 6.9.c.1: Inaccurate or incomplete information is provided or maintained. If
this information had been completely and accurately provided or maintained, it would
likely have caused the NRC to reconsider a regulatory position or undertake a
substantial further inquiry.
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Section 6.9.c.2: A withholding of information or a failure to make a required report
occurs. If this information had been provided or the report been made, it would likely
have caused the NRC to reconsider a regulatory position or undertake a substantial
further inquiry.

Security-related Concern Category: I Il Il Not Applicable

I. Action Evaluation: The following method of resolution is recommended (circle):
A. Send to Licensee Requesting Response in 30 Days.
B. Priority RIll Follow up and Closure Memo to OAC

C. Follow up During Routine Inspection Within Days and Closure Memo to
OAC

D. Discrimination (Complete & Attach MD 8.8 Exhibit 3)
1. Offer ADR.

2. Reason why ADR should not be offered
3. Priority for the Ol investigation if ADR is not used: HIGH/NORMAL/LOW
Recommended Basis:

E. All other Ol referrals. Priority for the Ol investigation: HIGH per
Exhibit 16 (page 316) and section 5.7.a.5(i)(1) 3" bullet on page 192 of the
allegation manual dated 12/22/16 states, in part, that any individual
knowingly proving incomplete and inaccurate information to the NRC
with the purpose of influencing a significant regulatory decision.
Outside NRC's Jurisdiction. Describe Basis Below.
Too General for Follow-up. Describe Basis Below.
Other.

Responsible for Action -

ToOm

Il.  Special Considerations/Instructions - - Information required by the allegation
manual on pages 188 to 190 at paraqraph 5.7.a.5(q) :

A. A summary of the concern.

It appears that on November 30, 2018, Exelon Generation Company, LLC
(EGC) knowingly provided incomplete and inaccurate information to NRC with
the purpose of influencing a significant regulatory decision (i.e., attempted to
persuade NRC to not proceed with an escalated enforcement action). The
incomplete and inaccurate information was provided to the Commission by
senior Exelon executives including:

Brad Fewell, Senior Vice President, Regulatory Affairs and General Counsel
Scot Greenlee, Senior Vice President, Engineering and Technical Support
Brad Kapellas, Plant Manager

Gene Kelly, Senior Manager, Risk Management

Johnny Weissinger, Director, Operations

e« Ted Stoner, Site Vice President
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« Mike Antonelli, a Clinton SRO, attended the regulatory conference, sat at the
table with the managers and executives, and was involved in the
discussions but did not present the material in the slides.

Other Exelon executives, staff and contractors attended the meeting, sat in the
audience and participated in the discussion. Several other Exelon or Exelon
contractors were involved in discussions with NRC staff regarding this issue
during the development of the preliminary significance determination prior to the
regulatory conference.

The EGC staff, managers, and executives involved in the regulatory conference
are trained in how to correctly provide complete and accurate information to the
Commission. EGC staff and contractors who interacted with NRC staff during
the development of the preliminary significance determination would have
understood that SRO statements regarding declaring ELAP at 1 hour would be
relevant information to the NRC in discussing the assumption regarding ELAP in
the preliminary significance determination.

A draft NOV for the technical issue alleged to involve wrongdoing, with an
associated color and/or Severity Level;

10 CFR 50.9(a) “Completeness and accuracy of information” requires, in part,
that information provided to the Commission by a licensee shall be complete
and accurate in all material respects.

Contrary to the above, EGC did not provide complete and accurate information
at a public regulatory conference with the NRC staff in the Region Ill office on
November 30, 2018. Specifically, ECG stated both verbally and in a slide
presentation that 28 SROs from other stations (including non-Exelon) stated that
they would remain in the LOOP procedure and NOT enter ELAP when given
CPS procedures and scenarios that recreated the postulated scenario.
However, upon review of the SRO statements, NRC determined that at least
eight SROs stated that they would enter ELAP under certain postulated
scenarios. The failure to provide complete and accurate information regarding
SRO statements about entry into ELAP had the potential to impact the NRC's
final significance determination of this inspection finding, potentially lowering the
significance from a preliminary determination of White (e.g., low to moderate) to
Green (e.g., very low safety significance).

This is a Severity Level Il violation.

The following statements were provided in the surveys that were not provided at
the regulatory conference:

e “Yes, declare an ELAP at the 1 hour mark. At that point, there is no
action taken that can assure that some AC power can be restored within
the 4-hour coping time (emphasis added).”
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“Yes, though this should have been declared within the hour with no
report of why the D/G was unable to be restored within the 4-hour coping
time (emphasis added).”

“Yes, | would have already declared ELAP. Within the 1 hour loss of
AC the Shift manager is continuously assessing for if we are going to get
power back and if it will be back within 4 hours. Since | would have already
passed the IF/THEN in the procedure, | would be in CPS4306.01 which
takes precedence to restoring the EDG (emphasis added).”

“Actions per E-1 should have already been suspended at T=1 hr when
the high assurance of restoration standard was missed. Operators
already missed entry into ELAP and this should be performed as soon as
they realize that the time limit was missed. At T=4 hours the coping time
will be exceeded. Division 2 will not be available until T=6 hours (emphasis
added).”

“In this case at Time T=1 hr | don’t know of a success path that would
restore my AC power. Therefore, | would prioritize and execute the
ELAP actions at T=1 hour in accordance with the direction of SBO
(emphasis added).”

“Yes: An ELAP should have already been declared at the 1-hour mark
when there were no action in progress that would provide a high assurance
of restoring a diesel or off-site source. While this might still be a case
where the quickest path to an energized bus is via the D2 D-G, but your
procedure leaves no other option (emphasis added).”

“‘ELAP - The decision needs to be made at or before the 1 hour into
the event. Information is not received about restoration capability until long
after the one hour time limit (emphasis added).”

“Yes. At this point ELAP should already have been declared and there
is no chance of recovering D/G within 4-hour recovery time (emphasis
added).”

C. All associated documents to support the validity of the violation (e.g.,

license conditions, licensee’s procedures, etc.) for inclusion in the
allegation file;

All associated documents have been provided as an attachment.

An explanation of the circumstances and rationale for concluding that a
specific indication of wrongdoing is or is not present.

The Allegations Manual, Section 5.7.a.5(a) states that wrongdoing consists of
either a willful violation of regulatory requirements through deliberate action or a
violation resulting from careless disregard of regulatory requirements (examples:
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... providing false or inaccurate information in an effort to influence an NRC
decision related to the license....). In the November 30 regulatory conference
and in the slide presentation, Exelon stated that all SROs would remain in the
LOOP procedure and not enter ELAP based on survey results. The NRC
requested the completed surveys on December 4. The surveys were provided
on December 14. A review of the SRO survey results shows that the
November 30 presentation was not accurate or complete in all material
respects.

The regulatory conference is the last step in the inspection process in
determining the significance of a finding. The NRC does not expect to conduct
significant additional inquiry regarding the best available information at this stage
of the process. It appears the licensee omitted and possibly deliberately withheld
information at the regulatory conference when they did not disclose the full
results of the surveys. EGC was clearly aware of the NRC assumption regarding
ELAP declaration at 1 hour if the EDG air start valves had not been identified as
the cause of the failure to start. Statements made by SROs regarding this
assumption represent material information that is potentially influential to the risk
evaluation. Given that EGC was in possession of the SRO survey results at the
time of the regulatory conference, the NRC should determine if EGC deliberately
omitted discussing the eight SRO responses that ELAP would be declared at

1 hour, thus providing incomplete information to the NRC either through careless
disregard or in deliberate violation of requirements.

If the NRC had the omitted information at the regulatory conference, the NRC
would have undertaken substantial further inquiry into the matter in a public
forum with the licensee, allowing both the public and the NRC participants to
have a full understanding of the information available to the licensee that is
potentially influential to the outcome of the regulatory decision on significance.

Information regarding the decision to declare ELAP at 1 hour is important to the
risk analysis and the preliminary significance determination because it potentially
impacts the human reliability analysis, the estimated change in risk, and
ultimately the plant's performance as determined by the NRC action matrix.

The enforcement manual, Part |l, section 1.5.1 provides guidance on whether the
inaccuracy or omission is material. The guidance states that information is
material is whether a reasonable NRC reviewer would consider the information in
reaching the decision, and does not depend on whether the NRC actually relied
on a particular statement.

If known, a summary of the licensee’s evaluation of the issue and any
corrective actions taken or planned.

The licensee is unaware that a violation of 10 CFR 50.9 is being considered by
the ARB/Enforcement Process.

The likely enforcement outcome if the concern is substantiated.

The likely enforcement outcome is a Severity Level [l 50.9 violation.
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The failure to provide complete and accurate information impacted the ability of
the NRC to perform its regulatory oversight function. Willful violations are of
particular concern because the NRC's regulatory program is based on licensees
and their contractors, employees, and agents acting with integrity and
communicating with candor. A violation may be considered more significant than
the underlying noncompliance if it includes indications of willfulness. Violations
with willful aspects will typically be considered for escalated enforcement (i.e.,
SL I, Il, or Il). The term “willfulness” as used in the Enforcement Policy refers to
conduct involving either a careless disregard for requirements or a deliberate
violation of requirements or falsification of information. In determining the
significance of a violation involving willfulness, the NRC will consider such factors
as the position, training, experience level, and responsibilities of the person
involved in the violation and the economic or other advantage, if any, gained
because of the violation. In this case, Enforcement Policy Section 6.9.c.1 and
Section 6.9.c.2 contain the following examples for a SL IlI violation:

Section 6.9.c.1: Inaccurate or incomplete information is provided or maintained.
If this information had been completely and accurately provided or maintained, it
would likely have caused the NRC to reconsider a regulatory position or
undertake a substantial further inquiry.

Section 6.9.c.2: A withholding of information or a failure to make a required
report occurs. If this information had been provided or the report been made, it
would likely have caused the NRC to reconsider a regulatory position or
undertake a substantial further inquiry.

G. If referral to Ol is recommended, a clear indication of those individuals who
would be considered the subjects of the investigation.

The Exelon individuals who attended the regulatory conference would be
subjects of the investigation.

Allegations Manual Section 5.7.a.5(i), Ol Prioritization Guidance, states that
Individuals responsible for evaluating an allegation should come to the ARB
meeting prepared to discuss the investigative priority of the allegation concern
and the rationale for the priority of the issue, assuming that the allegation
concern is true. Allegations Manual Section 5.7.a.5(i)(1) High Priority, provides
the following examples of circumstances prompting a high-priority investigation:

* Any individual knowingly providing incomplete and inaccurate information to
NRC or a licensee with the purpose of influencing a significant regulatory
decision, such as a favorable restart decision, operability decision, issuance
of a license amendment, not proceeding with an escalated enforcement
action, or issuance of a notice of enforcement discretion.

Therefore, the staff recommends that the Ol investigation priority should be high.
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.  Atthe 2/11/19 arb:

J Lara highlighted there has been many points of view, expressed at
different time, to different groups of RIll personnel on the opinion that
Exelon provided incomplete and inaccurate information during the
regulatory conference about a D/G that was inoperable due to starting
air being isolated. J Lara said: (1) the purpose of the ARB was to
discuss the many points of views associated with the information
provided during the regulatory conference; (2) once the points of view
are discussed, he will place the ARB on hold to give the RIlll senior
management team the opportunity to evaluate the differencing points of
views; and (3) the ARB will be reconvened to make the final discussion.

L Kozak discussed the incomplete and inaccurate information provided
to the NRC on 11/30/18; how the information could affect the NRC
conclusion; the information required by the allegation manual to
determine if an Ol investigation is warranted in response to an
allegation of wrongdoing (see paragraph Il above).

J Heck discussed his assessment of the draft NOV (see paragraph VI

(b)(5) below)| " | In addition

L Kozak dlscussed her response (see paragraph VIl) below to J Heck
assessment.

J Cameron and J Heck discussed the enforcement manual direction for
determining if a verbal statement can trip the 50.9 threshold. In that the
information provided during the conference and in the written response
does not appear to be persuasive to change our enforcement outcome.

J Heller questioned which process (allegation or regulatory conference)
are we in at this time. During the regulatory conference, several
members of the RIll staff requested background information to
understand a data point on a slide. The licensee provided the
information; however, we have not reengaged the licensee to determine
what they believe the background information is telling them and what
they believe it should be telling the NRC. If the purpose of the
regulatory conference is to obtain a common understanding of the
issue and the supporting information then it may be necessary to
discuss the information via a regulatory conference phone call before
providing the issue to Ol.

L Kozak asked about the guidance to not ask more questions if one
believes the licensee has providing incomplete and inaccurate
information. J Heller stated if an inspector believes asking more
questions could hinder Ol evidence trail then we would engage Ol and
obtain guidance if it is appropriate to ask additional questions. P Meyer
stated that Ol does not object if RIll wants to ask additional and

Page 12 of 17



15t ARB SENSITIVE ALLEGATION-MATERIAL RIII-2019-A-0005 (Clinton)

clarifying questions to determine what the licensee meant by the bullet
and the surveys.

« It was highlighted that the SERP to determine the final safety
significance of the inoperable Diesel Generator caused by an isolated
starting air is scheduled for Thursday (2/14/19). J Heller asked if the
SERP should be placed on hold until we determine if the licensee
willfully provided inaccurate and incomplete information. The
consensus was the safety significance would not change if the 50.9
violation was substantiated and therefore both could proceed.

« J Lara thanked everyone for their participation and closed the ARB.

IV. At the 2/19/19 arb:

o J Lara provided a big picture overview of the information discussed at
the 2/11/19 ARB. J Lara stated he met with the RA/DRA to summarize
the ARB discussion, including diverse views from the various staff
members at the ARB. In particular, he briefed (1) the view that the
information provided by the licensee was part of the “in-process”
deliberation and hence had not impacted the regulatory decision;

(2) advice from the regional counse” .................................... | ............................. (b)(S)
i—— |and

~(3) the thought on whether Region lll should re-engage the licensee in
discussions to better understand the apparent discrepancy between

information provided at the regulatory conference and in written

material and the answers to survey question #3. J. Lara did not
recommend further discussions with the licensee on this latter point as

SO a— |

(b)(5)

« RA/DRA supported J. Lara’s decision to not pursue a 10 CFR 50.9
violation. L. Kozak, the sponsor of this allegation, was not present at
the ARB. J. Lara stated that he had briefed L. Kozak on the ARB
decision to not pursue a 10 CFR 50.9 violation. In addition, since the
consensus for the 2/11/19 ARB was the safety significance would not
change if the 50.9 violation was substantiated the arb will not
recommend a referral to Ol based on speculation of what may happen
since our actions demonstrated we would question the data point.

V. ARB minutes modified on 3/14/19:

Additional information with respect to decision to not pursue a potential
10CFR50.9 violation (provided by ARB Chair J. Lara on March 14, 2019).

During the ARB discussions, some staff viewed the information provided
at the Regulatory conference, and subsequent correspondence, as
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“in-process” and part of the expected give-an-take with licensees and
therefore, pursuit of a 50.9 violation was not appropriate. ARB chair did
not share the view that enforcement program guidance precluded such a
strategy. Specifically, enforcement policy guidance 6.9.c.1 discussed
inaccurate or incomplete information which would have likely caused the
NRC to undertake substantial further inquiry, and ARB Chair believed this
provision could potentially apply to this case.

Additional points of differing view related to whether there was clarity with
respect to the “postulated scenario” and interpretation of licensee survey
comments. In this regard’ regiona] counsell R | | (b)(s)

(b)5) Accordingly, the regional counsel advised the ARB Chair that,:

(b)(5) — [ The ARB Chair concluded that, notwithstanding the
differing views on this case, pursuit of such enforcement action was not
appropriate, in large part] S )

VI. Jared Heck’s assessment of the 10 CFR 50.9 issue

From: Heck, Jared

Sent: Thursday, February 07, 2019 9:02 AM

To: Heller, James <James.Heller@nrc.gov>; Cameron, Jamnes
<Jamnes.Cameron@nrc.gov>

Subject: FW: Your Q re 50.9, Clinton Reg Conference

From: Heck, Jared

Sent: Wednesday, February 06, 2019 4:18 PM

To: Lara, Julio <dulio.Lara@nrc.govs>; Kozak, Laura <Laura.Kozak@nrc.gov>
Subject: Your Q re 50.9, Clinton Reg Conference

Julio and Laura,

You had earlier asked if | could attempt to draft a potential 50.9 violation based
on the information you presented coming out of the Clinton regulatory conference
and subsequent Exelon submittal dated December 14, 2018. As we have
preVmUS]y discussed, my |ega| opinion !SI . |(b)(5)
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(b))

Jared K. Heck
Regional Counsel
U.S. NRC Region Ill
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Tel. 630-829-9653

Draft 50.9 Violation

(B)S)

VIl. Laura Kozak response to Jared Heck’s assessment of the 10CFR50.9 issue

From: Kozak, Laura

Sent: Friday, February 08, 2019 1:58 PM

To: Heck, Jared <Jared.Heck@nrc.gov>; Lara, Julio <Julio.Lara@nrc.govs>
Subject: RE: Your Q re 50.9, Clinton Reg Conference

Jared

Thanks for doing this. | appreciate it and it helps me understand what else | need to
communicate about this issue. Let me share a few points about your thoughts.

Exelon did not tell us about the surveys before the regulatory conference. The
regulatory conference presentation was provided a week before the conference. But
other than that, we were not informed about the surveys.

| don't believe the surveys are irrelevant. My miscommunication on this point. | think a
survey question about declaring ELAP if the valves are found is not relevant. | think the
subject matter is relevant and the omitted information is important to the discussion of
the significance of the issue.

| think we can point to the meaning of “postulated scenario”, although this has been
difficult to communicate. | will continue to work on this. | know that it is not simple, but
much of what we do is not always easy or clear and we have to consider the context. |
think we sometimes need to pursue the harder but more meaningful issues. Having
discussed this with the licensee for months prior to the regulatory conference | am
confident that their staff and at least some of the managers understood the postulated
scenario and were aware of the full survey results. | believe other portions of the
presentation convey that they understand the postulated scenario. | am concerned that
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Exelon purposefully did not disclose these results in the public conference, attempting to
influence the outcome.

As you and | discussed, | almost did not ask for the completed surveys. We discuss
many things during the course of an SDP and we often simply take the licensee’s word
on something. | had no reason to suspect that information had been omitted from the
presentation and | almost asked for just a copy of the survey vs. the actual completed
surveys.

Laura
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Please provide the following:

Ops Self-Assessments
- Configuration Control (2664637) 9/14/2016
- Configuration Control (4026575) 9/28/2017

- Clearance and Tagging Program (4047433) 11/30/2017
- Operator Fundamentals (4042011) 2/22/2018

Want a copy of OP-AA-108-103.

Want a copy of daily orders for the month of May 2018.



MD 8.3 Evaluation
Decision Documentation for Reactive Inspection
(Deterministic and Risk Criteria Analyzed)

PLANT: Clinton EVENT DATE: 05/17/2018 | DETERMINISTIC CRITERIA
EVALUATION DATE: 5/21/2018

Brief Description of the Significant Operational Event or Degraded Condition:

On May 9 at 1725, a clearance order for the Division 2 emergency diesel generator (EDG) was
removed following a Division 2 bus outage. This clearance order directed the Division 2 EDG
air reservoir outlet valves remain closed to prevent the Division 2 EDG from starting since the
safety-related service water to the EDG remained out of service. Restoration of the Division 2
EDG and the reservoir isolation valves was tracked via a control room log entry. On May 11,
the service water system was restored and the Division 2 EDG was declared available with
operability occurring on May 12. Two days later, the Division 1 EDG was declared inoperable
for planned maintenance. On May 17, an equipment operator discovered the Division 2 EDG
had not been appropriately returned to an available and operable status because the air
reservoir outlet valves remained in the closed position. This resulted in the licensee being in
Mode 5 and Mode 4 without an operable EDG and a licensee unplanned red shutdown safety
condition.

Y/N DETERMINISTIC CRITERIA

N a. Involved operations that exceeded, or were not included in the design bases of the
facility
Remarks:

N b. Involved a major deficiency in design, construction, or operation having potential
generic safety implications
Remarks:

N c. Led to a significant loss of integrity of the fuel, primary coolant pressure boundary,
or primary containment boundary of a nuclear reactor
Remarks:

Y d. Led to the loss of a safety function or multiple failures in systems used to mitigate
an actual event (b)(5)
Remarks: | |




e. Involved possible adverse generic implications

Remarks:

f. Involved significant unexpected system interactions

Remarks:

g. Involved repetitive failures or events involving safety-related equipment or
deficiencies in operations

Remarks:

h. Involved questions or concerns pertaining to licensee operational performance

(b)(5)
Remarks: |

(LE)




CONDITIONAL RISK ASSESSMENT

RISK ANALYSIS BY: L. Kozak

RISK ANALYSIS DATE: May 18,
2018




Brief Description of the Basis for the Assessment (may include assumptions, calculations,
references, peer review, or comparison with licensee’s results):

(B)O)

Risk Insights: [®)®)

(b)(5)

The following assumptions were made:

(b)G)




(b)(5)

The estimated conditional core damage probability (CCDP) is _E-6___ and places the risk in
the range of a special inspection and no additional inspection.

RESPONSE DECISION

USING THE ABOVE INFORMATION AND OTHER KEY ELEMENTS OF CONSIDERATION
AS APPROPRIATE, DOCUMENT THE RESPONSE DECISION TO THE EVENT OR
CONDITION, AND THE BASIS FOR THAT DECISION




(b)(5)

DECISION AND DETAILS OF THE BASIS FOR THE DECISION: |

(b))

BRANCH CHIEF: Karla Stoedter DATE:
SRA: Laura Kozak DATE:
DIVISION DIRECTOR: Patrick Louden DATE:
DIVISION DIRECTOR: Kenneth O'Brien DATE:

ADAMS ACCESSION NUMBER:

EVENT NOTIFICATION REPORT NUMBER (as applicable): EN 53409

Note to preparer: If the decision was NOT to perform a reactive inspection, you must complete
the rest of the form to fully document the basis for not performing a reactive inspection.

Internal Distribution List is at the end of this document.




Decision Documentation for Reactive Inspection
(Deterministic-only Criteria Analyzed)

PLANT:

EVENT DATE: EVALUATION DATE:

Brief Description of the Significant Operational Event or Degraded Condition:

REACTOR SAFETY

Y/N

IIT Deterministic Criteria

Led to a Site Area Emergency

Remarks:

Exceeded a safety limit of the licensee's technical specifications

Remarks:

Involved circumstances sufficiently complex, unique, or not well enough understood,
or involved safeguards concerns, or involved characteristics the investigation of
which would best serve the needs and interests of the Commission

Remarks:

Y/N

S| Deterministic Criteria

Significant failure to implement the emergency preparedness program during an
actual event, including the failure to classify, notify, or augment onsite personnel

Remarks:

Involved significant deficiencies in operational performance which resulted in
degrading, challenging, or disabling a safety system function or resulted in placing
the plant in an unanalyzed condition for which available risk assessment methods
do not provide an adequate or reasonable estimate of risk.

Remarks:

RADIATION SAFETY

Y/N

IIT Deterministic Criteria




Led to a significant radiological release (levels of radiation or concentrations of
radioactive material in excess of 10 times any applicable limit in the license or 10
times the concentrations specified in 10 CFR Part 20, Appendix B, Table 2, when
averaged over a year) of byproduct, source, or special nuclear material to
unrestricted areas

Remarks:

Led to a significant occupational exposure or significant exposure to a member of
the public. In both cases, “significant” is defined as five times the applicable
regulatory limit (except for shallow-dose equivalent to the skin or extremities from
discrete radioactive particles)

Remarks:

Involved the deliberate misuse of byproduct, source, or special nuclear material from
its intended or authorized use, which resulted in the exposure of a significant
number of individuals

Remarks:

Involved byproduct, source, or special nuclear material, which may have resulted in
a fatality

Remarks:

Involved circumstances sufficiently complex, unique, or not well enough understood,
or involved safeguards concerns, or involved characteristics the investigation of
which would best serve the needs and interests of the Commission

Remarks:

Y/N

AIT Deterministic Criteria

Led to a radiological release of byproduct, source, or special nuclear material to
unrestricted areas that resulted in occupational exposure or exposure to a member
of the public in excess of the applicable regulatory limit (except for shallow-dose
equivalent to the skin or extremities from discrete radioactive particles)

Remarks:

Involved the deliberate misuse of byproduct, source, or special nuclear material from
its intended or authorized use and had the potential to cause an exposure of greater
than 5 rem to an individual or 500 mrem to an embryo or fetus

Remarks:

Involved the failure of radioactive material packaging that resulted in external
radiation levels exceeding 10 rads/hr or contamination of the packaging exceeding
1000 times the applicable limits specified in 10 CFR 71.87

Remarks:




Involved the failure of the dam for mill tailings with substantial release of tailings
material and solution off site

Remarks:

Y/N

S| Deterministic Criteria

May have led to an exposure in excess of the applicable regulatory limits, other than
via the radiological release of byproduct, source, or special nuclear material to the
unrestricted area; specifically
e occupational exposure in excess of the regulatory limits in 10 CFR 20.1201
e exposure to an embryo/fetus in excess of the regulatory limits in
10 CFR 20.1208
e exposure to a member of the public in excess of the regulatory limits in
10 CFR 20.1301

Remarks:

May have led to an unplanned occupational exposure in excess of 40 percent of the
applicable regulatory limit (excluding shallow-dose equivalent to the skin or
extremities from discrete radioactive particles)

Remarks:

Led to unplanned changes in restricted area dose rates in excess of 20 rem per
hour in an area where personnel were present or which is accessible to personnel

Remarks:

Led to unplanned changes in restricted area airborne radioactivity levels in excess
of 500 DAC in an area where personnel were present or which is accessible to
personnel and where the airborne radioactivity level was not promptly recognized
and/or appropriate actions were not taken in a timely manner

Remarks:

Led to an uncontrolled, unplanned, or abnormal release of radioactive material to
the unrestricted area
e for which the extent of the offsite contamination is unknown; or,
e that may have resulted in a dose to a member of the public from loss of
radioactive material control in excess of 25 mrem (10 CFR 20.1301(e)); or,
e that may have resulted in an exposure to a member of the public from
effluents in excess of the ALARA guidelines contained in Appendix | to
10 CFR Part 50

Remarks:




Led to a large (typically greater than 100,000 gallons), unplanned release of
radioactive liquid inside the restricted area that has the potential for ground-water, or
offsite, contamination

Remarks:

Involved the failure of radioactive material packaging that resulted in external
radiation levels exceeding 5 times the accessible area dose rate limits specified in
10 CFR Part 71, or 50 times the contamination limits specified in 49 CFR Part 173

Remarks:

Involved an emergency or non-emergency event or situation, related to the health
and safety of the public or on-site personnel or protection of the environment, for
which a 10 CFR 50.72 report has been submitted that is expected to cause
significant, heightened public or government concern

Remarks:
SAFEGUARDS/SECURITY
Y/N IIT Deterministic Criteria
Involved circumstances sufficiently complex, unique, or not well enough understood,
or involved safeguards concerns, or involved characteristics the investigation of
which would best serve the needs and interests of the Commission
Remarks:
Failure of licensee significant safety equipment or adverse impact on licensee
operations as a result of a safeguards initiated event (e.g., tampering).
Remarks:
Actual intrusion into the protected area.
Remarks:
YIN AIT Deterministic Criteria

Involved a significant infraction or repeated instances of safeguards infractions that
demonstrate the ineffectiveness of facility security provisions

Remarks:

Involved repeated instances of inadequate nuclear material control and accounting
provisions to protect against theft or diversions of nuclear material

Remarks:

Confirmed tampering event involving significant safety or security equipment

Remarks:
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Substantial failure in the licensee’s intrusion detection or package/personnel search
procedures which results in a significant vulnerability or compromise of plant safety
or security

Remarks:

Y/N

S| Deterministic Criteria

Involved inadequate nuclear material control and accounting provisions to protect
against theft or diversion, as evidenced by inability to locate an item containing
special nuclear material (such as an irradiated rod, rod piece, pellet, or instrument)

Remarks:

Involved a significant safeguards infraction that demonstrates the ineffectiveness of
facility security provisions

Remarks:

Confirmation of lost or stolen weapon

Remarks:

Unauthorized, actual non-accidental discharge of a weapon within the protected
area

Remarks:

Substantial failure of the intrusion detection system (not weather related)

Remarks:

Failure to the licensee’s package/personnel search procedures which results in
contraband or an unauthorized individual being introduced into the protected area

Remarks:

Potential tampering of vandalism event involving significant safety or security
equipment where questions remain regarding licensee performance/response or a
need exists to independently assess the licensee’s conclusion that tampering or
vandalism was not a factor in the condition(s) identified

Remarks:

RESPONSE DECISION

1"




USING THE ABOVE INFORMATION AND OTHER KEY ELEMENTS OF CONSIDERATION
AS APPROPRIATE, DOCUMENT THE RESPONSE DECISION TO THE EVENT OR
CONDITION, AND THE BASIS FOR THAT DECISION

DECISION AND DETAILS OF THE BASIS FOR THE DECISION:

BRANCH CHIEF: DATE:
SRA: DATE:
DIVISION DIRECTOR: DATE:
DIVISION DIRECTOR: DATE:

ADAMS ACCESSION NUMBER:
EVENT NOTIFICATION REPORT NUMBER (as applicable):

Distribution: (to be inserted by division/branch secretaries)
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MD 8.3 Evaluation
Decision Documentation for Reactive Inspection
(Deterministic and Risk Criteria Analyzed)

PLANT: Clinton EVENT DATE: DETERMINISTIC CRITERIA
05/11/2018 EVALUATION DATE: 5/18/2018

Brief Description of the Significant Operational Event or Degraded Condition:

On May 9 at 1725, a clearance order for the Division 2 emergency diesel generator (EDG) was
removed following a Division 2 bus outage. This clearance order directed the Division 2 EDG
air reservoir outlet valves remain closed to prevent the Division 2 EDG from starting since the
safety-related service water to the EDG remained out of service. Restoration of the Division 2
EDG and the reservoir isolation valves was tracked via a control room log entry. On May 11,
the service water system was restored and the Division 2 EDG was declared available with
operability occurring on May 12. Two days later, the Division 1 EDG was declared inoperable
for planned maintenance. On May 17, an equipment operator discovered the Division 2 EDG
had not been appropriately returned to an available and operable status because the air
reservoir outlet valves remained in the closed position. This resulted in the licensee being in
Mode 5 and Mode 4 without an operable EDG and a licensee unplanned red shutdown safety
condition.

Y/N DETERMINISTIC CRITERIA
N a. Involved operations that exceeded, or were not included in the design bases of the
facility
Remarks:
N b. Involved a major deficiency in design, construction, or operation having potential
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