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In the Matter of )
LONC ISLAND LICHTING COMPANY ) Docket No, 50-322-0L-6
) (Emeroency Planning)
(Shoreham Nuclear Power Station, )

Unit 1) )

NRC STAFF COMMENTS ON THE APPROPRIATE SFPARATE FOKUM TO
HEAR EVIDENCE ON THE RELEVANCE OF PENDING EMERGENCY PLANNING
CONTENTIONS TO LILCO'S APPLICATION FOR A 25% POWER LICENSE

. INTRODUCTION

In its Memorandum and Order (In Re: LILCO's Request for
Authorization to Cperate at 25% of Full Power), dated January 7, 1988
("Order"), the Licensing Board determined that the applicant is entitled
to pursue its request for a 25 § power license under i1s theory that the
pending emergency plann‘ng contentions are not significant for the plant
in question (under 10 C.F.R, Section 50.47(c)(1)), +' Order at 7. It
ruled that Intervenors are entitled to be heard on whether their
contentions are relevant to the application, as provided under Section
50.57(c), id. at 7, and that further opportunity for Intervenors to

present their position should await publication of the Staff's Safety

-

1/ The Board cgetermined that since LILCO is "entitled to explore all
possibilities afforded by NRC regulations for obtaining ar operating
license for Shoreham within a meaningful time frame, . . it it no
longer open for the parties to argue that no proceeding be
undertaken or that it be long deferred on grounds of excessive
burder or lack of rescurces." Order at 12,



Evauation of the LILCO proposal. 2 1d, at 11. With regard to LILCO's
equest for appointment of a rew licensing board to hear these matters,
the Board determined to separate out this portion of the proceeding for
consideration by another bLoard, a special master, alternate board member
or technical interrogator, in accordance with the autherity In 10 C.F.R,
Section 2.722, ld. at 10-11, On this last matter the Board requested
the parties' views on the re'ative merits of the options for separate
consideratior. ld, at 11, The Staff's comments - recommending

appointment of a fpecial Master - are provided below.

I, DISCUSSION

As set forth in the Staff's previous filings on this app!ication, 3

the Staff argued that Section 50.57(c) contemplated consideration by

the sitting licensing board of the relevance to the low power license

2/ The Board also "directed" the Staff to proceed with a review of
LILCO's 25% power application, ld. at 11,15, While the Staff aces
not here oppose the resumption of Staff review of the LILCO
technical proposal regarding the lower accident risks at 25% power
operation, the Staff notes that the L ‘:nsing Board's direction to the
Staff to do so Is contrary to law. Generally, licensing DCoards have
no authority to order the preparation of Staff studies or analyses,

See, Carolina Power & Light Co, {Sharon Marris Nuclear Power
Wnt)‘—tt'r'm*“"‘%‘r—- - NRC 514, 516-1) 11980);

Offshore Power S stems (Floatina Nuclear Power Plants), ALAE-489,
I NRC T, !“&7[“70); Arizora Public Service Co, (Palo Verde
Nuclear Cenerating Station, Units 2 and 3), LBP-§3-36, 18 NRC 4s,
48 (1983); New England Powar Co., (NEP, Unrits ' and 2) LEP-78-9,
7 NRC 27!,‘!7T7'W7T

3/ See, NRC 35taff Response to Board Memorandum Reauesiing Parties'
Tiews on Questions Reaised by LILCO 25% Power Authorization Motion,
dated November 6, 1087, ("Staff Pesporse” and the NRZ Staff
Reply to Cther Party ‘iews on Board Cuestions Concernina LILCO
Motion for Authcrization: te Operate at 5% Power, cated [ecerber
15, 1987,




-

application of the contentions ulready pendina before that Board, and
that this Board's familiarity with those contentions we'gled heavily
against creation of & separate board, The Staff adheres to these
views,

Of the options which the Board Is now considering, de.ignation of &
rew licensing board suffers the same infirmities previously descrit.sd in
the cited pleadings. However, appointment of a Specia! Master to preside
cver evidentiary proceedings leading to a report and recommendation to
this Licensing Board as to the relevance of pending emergency plenning
contentions addresses many of the Staff's reservatiors concerning further
segmenting of this case.

As suggested by the BRoard's Order, at 10-11, the principal initial
focus of the proceeding would be on the adequacy of the probabilistic
risk assessment associated with operation of the Shoreham plant, as
modified, at up to 25% power for an indefinite period. As previous!y
noted by the Staff, probabilistic risk evaluations present technica! issues
which do not, per se, overlap with emergency planning. See, Staff
Fesponse, dated November 6, 1987. The likelihcod of an accident, the
release characteristics of an accident, and the radiological consequences
of an accident can pe cunsidered without evaluating the import of any
firdings on emergency planninrg deficiencies, These issues have not beun
previously litigated in (his case, and accumulated expertise of the sitting
Licansing Board with regard to the Shoreham plant would not be wasted.
Moreover, @ Special Master with expertise in this area could be selected.

With recard to the question of relevarce, as notec by the Board in

its recert Crder, the threshold for showing relevance it much lower than



for showing significance., Order at 7. Detailed familiarity with the
pending issues Is less critical for this determinution than for the
determination of significance. The decision o' relevance will iikely turn
rainly on whether the technical presentation reveals thet, at 25 ¥ power,
offyite emergency planning is needed or not, rather than whether
particular aspects of the emergency plan are adequate. In addition, the
report of 1he Specia! Master would be advisery, and subject to review by
the Licensing Board, with its expertise in the emergency planning area.
Crder at 10-11,

As a result, appointment of » Special )Master meets most of the legal
end policy reservations previously expressed on appointment of a separate
licensing boerd.

Appointment of a technical interrogator, as provided bv Section
2.722, "to study the written testimony and sit with the presiding officer
o hear the presentation and cross-examination by the parties of all
witnesses, . ." offers tou limited assistance. Appointment of a technical
interrogatnr wou'd require the Licensing Board to continue to make all
prehearing determinations, dealing with discovery and other matters that
may arise, as well as to preside over the presentations on the issue of
relevance. This Board's burden would nat be substantially lightened by
this approech.

Selection of an alternate board member “"to sit with the presiding
officer. . .", like the appointment of a technical interrogator, anticipates
full participation ¢f the Board on all pending matters and similarly would

rot provide the "separate consideration” the Board seeks.
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