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MEMORANDUM AND ORDER

November 24, 1978
(ALAB=-508)
1/
In ALAB-505,  we denied intervenors' October 1l6th

motion to stay the effectiveness of a Licensing Boargd.

decision authorizing a "limited work authorization" (LWA)
2/

for the Black Fox nuclear plant. The intervenors and

the applicants have moved us to reconsider discrete aspects

_1/ 8 NRC__ (November 2, 1978).

_2/ LBP=-78-26, 8 NRC 102 (July 24, 1978).
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3/
of our decision. We turn first to intervenors' concerns.

I.

Our denial of a stay was predicated on intervenors'
failure to address three out of the four factors that
Commission regulations require us to consider in deciding
whether to grant that relief. See, 10 C.F.R, !2.788(e).-i/
Intervenors ask us to reconsider, contending that they were
not obliged to discuss the other factors because their claim
on the merits is patently correct. They assure us that
the issuance of an LWA in the absence of either a state cer-
tification under 8401(a) (1) of the Federal Water Pollution
Control Act Amendments of 1972, 33 U,.s.C. 81341(a) (1), or

a formal waiver of that certification by the state concerned

or the Environmental Protection Acency, was an illegal act

_3/ The staff responded to neither motion for reconsideration
and the applicants did not respond to intervenors' motion.
Under our practice, such responses are not expected
unless we call for them., Maine Yankee Atomic Power
Co. (Maine Yankee Station), ALAB-166, 6 AEC L1148,

1136 a. 7 (1973). :

_4/ Those factors are:

(1) Whether the moving party has made a strong showing
that it is likely to prevail on the merits;

(2) Whether the party will be irreparably injured
unless a stav is granted;

(3) Whether the granting of a stay would harm cther
parties; and

(4) Where the public interest lies.



8/
that in and of itself warrants a stav.
Intervenors confuse the merits of their appeal with
the showing needed to obtain a stay. We pointed out in
6/
Seabrook,  referring to the considerations bearing on the
right to such interim relief now codified in 10 C.F.R. 82,788,

that, "[i]ln our view, no single one of the four Vircinia

Petroleum Jobbers factors is of itself necessarily dispositive;

rather, the strength or weakness of the showing by the movant

on a particular factor influences principally how strong

his showing on the other factors must be in order to justify

the sought relief.," Had intervenors made a very strong

showing on the one factor they discussed =-- the likelihood

of their success on the merits -- 2 correspondingly lesser

showing might have sufficed on the others. To prevail on

that factor alone, however, they had to make "an overwhelging
/

showing of likelihood of success on the merits * * * *,

_5/ 1In intervenors' words: "Vhen a statute specifically
forbids an act, questions of harm, irreparable injury
and public interest have alreadv been decided by the
Congress. In such instances, it is necessary to
demonstrate only that the forbidden act has occurred
and to request relief." Intervenors cite no authority
for this propositien.

_g/ Public Service Co. of New Eampshire (Seabrock Station,
Pnite | and o) ALAE-33E, 4 TIRC 10, 14 (1976) (footnote
omitted).

9/ Florida Power § Light Co. (St. Lucie Plant, Unit No. 2),
- XS IT, T N IIET, IIFY (1977). To put it ancther
way, had we been able to say that intervenors' "no waiver"
conclusion wasg ineluctable, we could have treazted their

motion as one for summary reversal.
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In this case, the Board below made detailed findings
in support of its conclusion that certification had in fact
been waived, See 8 NRC at 121-23., For us to decide whether
the Board erred in this regard requires an extended review
of the evidence Of record and a careful analysis of the
governing law. It would be inappropriate for us to under-
take that task now, without the benefit of a full brisfing
on the merits from the other side and, in all likelihood,
oral argument as well. In these circumstances, intervenors'
failure even to attempt to demonstrate that the other three
factors militate strongly in favor of granting the relief
they seek leaves us no choice but to deny once again their

request for a stav.

IX.

For their part, the applicants understandably do not
complain of the result reached in ALAB-305. Rather, their
request for reconsideration is directed exclusively to the
criticism leveled in the second portion of that opinion
against the papers they filed in cppesition to the stay
motion. Applicants insist that the criticism was un-~

warranted anéd therefore should now be withdrawn.



More specifically, at issue is the propriety of the
failure of applicants' counsel to have menticned in their
brief that, on September 5th, intervenors' counsel had
written the Licensing Board specifically requesting that
it revoke the limited work authorization because it was
issued in violation of the certification reguirements of the
rederal Water Pollution Control Act. The letter had
gone on to give notice thai, unless that reguest were
honored, intervenors intended to seek a writ of mandamus
in a federal district court compelling the Board to take

that action.

In ALAB-505, we stated that counsel for the applicants
had a duty at least to acknowledge the existence of the
September 5th letter, given their argument to us that the
stay motion was not made until eighty days after the issuance

nitial decision (LBP=78«26, sucra)

o

artial

O
in

the July 24th

¢

and that the intervenors had not heeded our admenition in
earlier cases that stay relief should be first sought from
the Licensing Board. We recognized that the letter did

not explicitly request a stay and, further, that it had



been treated (and denied on September 29) by the Licensing
Board as in effect a motion for reconsideration of the

July 24th order. Nonetheless, we expressed the view that

what was being sought, (i.e., a lifting of

the limited work authorization) was in essence
the same relief which a formal stay motion
would have requested. Further, as should have
been perfectly obvious to the applicants, given
the Licensing Board's September 29 order any
further attempt to obtain a lifting of the
limited work authorization by that Board would
have been futile. Thus, even if the September
5 letter were not regarded the equivalent of a
stay motion, the applicants still could not
have fairly argued (without reference to the
letter) that the intervencrs should have for-
mally moved for a stay from the Licensing
Board before filing their motion with us.

ALA3-505, supra, slip opinion, p. 9 n. l4, 38 NRC at

n. 14. We went on to criticize counsel for applicants for
not fulfilling their obligation of candor when they failed
to call our attention to the September 5th letter and its
reatment by the Licensing BScard. Id., slip opinion, pv.

9«10, 8 NRC at . P

Applicants' counsel tell us that we were in error

about this and that, contrary to our further sugcestio

e J
~

8/ At slip opinion, p. 10 n. 163 8 MNRC at s LB
- 4



they were justified in making the arguments they advanced
without any reference to the September 5th letter. That
is because, in their view, the letter was not a motion at
all but merely a notice of intent to institute a legal
proceeding against the Licensing Board if it did not
change its decision. They claim that this interpretation
is supported by (1) the failure of intervenors to have
served the letter upon applicants' counsel, (2) the
absence of any discussion in the letter of the four
factors governing stay reliefii/ and (3) two telephone

conversations which they say they had with intervenors'

counsel.

None of these factors proves their point. The lack
of service implies nothing with regard to the purpose of

the letter; no matter what its cbjective may have Dbeen,

intervenors' counsel was :under a plain duty to serve it on

all other parties to the proceeding. 10 CFR 882,701, 2.780.

Similarly, little weight can be attached to intervenors'

failure to address the four stay factors in the letter,

_9/ See n. 4, supra.



in light of the fact that the intervenors' motion to usg ==
expressly seeking a stavy =- was equally deficient in that

respect.,

The third ground urged on us by counsel for the appli-
cants is based upon an affidavit appended to their most
recent filing. In it, one of them states that, in a
telephone conversation following his receipt of the
September 5th letter, he was advised by intervenors'
counsel that the letter was not intended to be a request
for affirmative relief but only the statutory notice re-
quired prior to the institution of a lawsuit against the
Licensing Bocard under the Federal Water Pollution Control
Act. The affidavit goes on to aver that this advice was
repeated in a second telephone conversation which took

place subsequent to the issuance of ALAB-305,

The matters alleged in the affidavit are irrelevant
to the issue here. Applicants' attorneys admit (affidavit,
paragrapnh 4) that they filed a pleading in response to the

10/
September S5th letter. Thus, they treated it as a motion.

0/ Though they say that they did so "out of an abundance
of caution", they showed no similar abundance of cau-
tion in telling us that their review of the pleadings

(FOOTNOTE CONTINUED ON NEXT PAGE).



It is beyond dispute that the Licensing Board also treated
the letter as a motion and denied it. 2Applicants' counsel
should cherefore have disclosed it to us, so that we could
evaluate its nature for ourselves. Their failure to do so
left open the possibility that we might be misled into
thinking that relief from the partial initial decision

had not been sought before the Licensing Board, particularly
as applicants urged that intervenors' failure to seek relief
from that 3card was an important factor militating against
the grant of a stay. Of course, had applicants' counsel
mentioned the letter, they would have been free to explain
it or characterize it in any way they liked. Our criticism

was based on their failure to mention it at all.

Counsel for aprplicants now argue that ocur "judgment

that the F~~tember S5th letter could be otherwise construed

1l/
as a me o0 stay is clearly a doubtful one." But we
10/ (For CONTINUED FROM PREVIOUS PAGE)
file tois case uncovered nothing to suppert the

allec .ion in intervenors' motion papers that th
Licensing Board had refused to grant the relief re-
quested in the stay motion. See pp. 11-12, infra.
Their treatment of the letter as a motion at that
earlier time renders suspect their thesis that they
could not possibly have regarded it as cne when they
filed their brief in oppositicn to the stay meticn
before us. If it waz subject to being interpreted
as a motion by those not privy to their first phone
s2ll to intervencrs' attorneys, they should have at
least menticned it, so that we would not be misled
by the argument they were making.

1l/ Motion for reccnsideration, p. 4.



never construed it as a motion for a stay; we merely said

that it sought "in essence the samfzrelief which a formal
F

stay motion would have regquested."” On reflection, we

realize that even that is not cuite correct. A stay motion

would only have sought suspension of the limited work authori-

zation pending appeal, whereas the September 5th letter de-
nanded its revocation. It is true that a licensing board's
dec ision to grant reconsideration might require it to admit
that it made a misf;ke, whereas a stay may be granted on
equitable grounds.-/ Therefore, as a general proposition,
denial of reconsideration by a licensing board dces not
dictate its denial of a stay. However, in this case,
intervenors urged the same single ground in support of the

stay motion made to us (legal error in the partial initial

decision) that they had urged in their motion for recon-

sideration below. Therefore, we believe that we were correct

14/

in concluding in ALAB-505"  that application for a stay from

the Licensing Board in the circumstances of this case would

have been futile. Thus, applicants' argument (made in

12/ ALAB-505, supra, slip opinion, p. 9 n., 14, 8 NRC at
Ne 14,

13/ see 10 C.F.R. 82.788¢(e).

14/ 8lip opinion, p. 9 n. 14, 8 NRC at o



opposition to the stay motion) that the motion should have
been first addressed to the Licensing Board had no merit.

0f course, we would not have been able to reach that con-
clusion had we not become aware on our own of the September
5th letter, the existence of which applicants' counsel chose

not to mention to us.

Finally, nowhere in their motion for reconsideration

do applicants' counsel reply to the following point which
1:’,

we made in footnote 16 of ALAB=3035:

Indeed, in this instance there might well be more
involved than simply a failure to mention relevant
facts. In their stay motion (at p. 2), the inter~
venors stated, without elaboration, that the
Licensing Board had refused "to grant the relief
requested”". The applicants' response to this
assertion (at p. 3) was that the intervenors "are
simply wrong." Intervenors provide no citation

in support of their assertion and, based on [their]
review of the pleadings filed in this case, Applicants
can £ind none." Even giving the applicants th
benefit of all doubt with respect to the import of
the intervenore' Sertember 5 letter, we nonetheless
find that stitement misleading in the extreme.

Even though the relief sought in the September Sth letter
was not precisely that sought in the stay motion, it was

similar enough so that counsel could not say with complete

15/ 8lip opinioen, p. 10; 8 NRC at ‘
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candor that he had searched all the pleadings filed in the
case and could not find any support for intervenors' claim
that the Licensing Bcard had refused them the relief re-
quested. The appropriate course would have been for counsel
to mention the September 5th letter and its dispositicn by

16/
the Licencging Board, and then to argue about its significance.”

The motions for reconsideraticn are denied.

It is so ORDERED,

FOR THE APPEAL BOARD

utski
Secretary to the
Appeal Becard

[The ccncurring opinion of Mr. Salzman follows.)

16/ Applicants now advise us that, although (as reflected
by the listing of counsel in ALAB-5035) only one of
their attorneys signed the opposition to the stay
motion, in actuality three were involved directly
or indirectly in its preparation. Although we see
no reascn to add the names of the other twe to the
ALAB=-505 listing, we note that assertion here. All
three attorneys signed the motion for reconsideration
ncw at bar and each is accordingly included in the
listing of counsel in this opinien.
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My, Salzman, concurring:

I Join in Part I of the Board's cpinion and, for the

reasons which follew, concur in Part II.

My assignment to this case occurred atcer ALAB-5005
was rendered and I did not participate in that decision.
I concur in my colleacues' judgment, however, that the
motion to reconsider and withdraw the criticism directed
ct applicants' counsel should be denied. Even if inter-
venors did not explicitly ask the Licensing Board to "stay"
the effectiveness of the LWA, counsel was cognizant of their
letter to that Board and of its treatment by the Board as
a motion for relief that, if granted, would have obviated
the need for a stay. In these circumstances, it was less
zaan candid -~ if not potentially misleading == to oppose
intervenors' request to this Board for a stay with the unqua-
lified representation that thev had not sought relief below.
We ought to be able to rely on counsel's representations
about what transpired in the course of the proceedinag., We

could not do so here.



