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UNITED STATES OF AMERICA
NUCLEAR RECULATORY COMMISSION
BLEFORL THE ATCOHIC "SAFETY  AHD "LICEMSTHG. BOARD
I
In the ‘atter of

1 Nock, # 50=466
HOUSTOR LIGHTING AjD TOWER COMPAMY

(Allens Creel iuclear Cencrating I

ftation)

LOTION Frof

HEMORANDUY! T4 SUPPORT OF TEX PIRG'S MODIFICATION OF Tilk

LICUASING LOARDYC AUG, 14, 1978 AND SEPT, 1, 1978 ORDERS
RE$ LINITATIONS ON CONTENTIONS

On Nctoler 30, 1978, Petitioner TexPIRC filed a motion requesting tlat
the Doard elirdinate the "new evidence" restrictions upon the adrissibility of
contentions set forth by petitioners who were not parties to the hearings
of timreh 11, 1975, TexPIRC 1s in receipt of responses by the Applicant and

welteCo gtaff to that rotfon, Texl'ING herein requests leave of the Loard in
the abovesreferenced matter to submit this newnranda in support of its earlier

mot fon,

In TexlPING's notion, petitiener argued that the doctrines of res judicata
amd collateral estoppel do not apply to the prospective petitioners in this
proceed ing, The Applicant and Staff apparently agree that these doctrines are
not applicable in this case, but further assert that the loard must rely upon
the doctrine of laches to restrict petitioner's contentions,*/  The Applicant
and €taff's arguments notvdthstanding, TexPIRG would argue, for the reasons outlined

helow, that laches is not applicatle to this situation and, therefore, the motion

should ke granted,

/ Loth the A\pplicant and Staff allege that TexPIRC has "sat on its

richts" fn not responding to the criginal x‘.otice.78’ .-,040%0\
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Heither the Applicant ner Htaff has shown any inexeusable dela:r and

'

prajudlcs . that would result fron ratsing a full scope of 1recues, Toches ds
‘ ' :
an affiruative defense fn which the asserting party rmudst shov {neicusable ;

delay or resulting

©

stefudice,’ Feds R, Clv, P, Olc) [affirmative defense]  Shouse

. . - Y i ]
v, Pleree Countw. 559 F, 2d 1142 (9th Cive, 1977), Laticnal Asa, of Urogdcasters v,
T \

F.Cuolly 554 T, 24 1113, 1128 (D.C, Cire, 1976). Lecology Center of lLoulsiang v, Colenan,

515 F. 2d B6U, B6T (Sth Cdrc, 3925). Craplichdi v, S,8, Hoeth Silverclowd 351 L6, |

525, 533 (1956), €lausen v, ilepe Orande 041 Co, 275 F. 2d 108, 111 (3rd Circ, 1960},

terely because TexPIRG's petition may have slightly lengthened the hcaring

precess is not adequate to show "Inexcusable delay and prejudice,"*/ Shouse v, 1lerce

Counly supra at 1147,

Furthermore, TexP'IRG wight note that laches normally applies to plaintiffs
inftiating a lawsuit: an analogy of laches to an intervevnci entering an action
fnitiated by an application is questionable, Laches can enly apply to the party

atterpting to disturb the status quo, Valter Bledsoe & Co, v, Llkhorn Land Co,

2348 P, 20 586 (GEh Clhrey 1955) Unttaed BEates v, Rasche. 50 Fy Supps 201 (5.0,

Cal, 196G4),

TexPIRG noted {n f{ts motion of Octoler 30, 1978 that "pulllc interest [actors"
must be considered {n ovder to further the fnterests of "careful and informed decision=
makings" Sindilarly, courts have heen reluctant to apply laches to lavsuits

tnvolving envireamental questions,

*/ TexPIRG would respectfully point out that the three-ycatr delay by the applicant
has already caused vore delay than any delay that will be caused by Petitioner!s
attempt to seek a full and complete hearing,

'
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As the 8th Jircuit explatned in “innesota Mullic Interest Rescarch Croup

vy Butz , lachee while an avallable doctrine, is not favored in suits involving
environmental questions, hecause {ndividuals other than the plafnt{ff will
suffer the adverse environmental effects, and the defendant "will escape com=

vldance with HEDA, a tesult not to be encouraged," !«PINCG v, butz 498 F. 2d
{ ’

1314 (Gth Circ, 1974) at 1324,

Lven fn the case of a aineyear delay involving the environmwental effects
of a canal, a court has held the apecial importance of "ecology laws and declined
to invoke laches" whon statutery provisions scek to preserve the environment,

James dver and Kanavha Canal Parls, Inc, v, Plchrond Metropolitan Authority,

359 Y. Supp, 613 (E,b, Va, 1973), aff'd 4381 F, 2d 1280 At 627, See also, Arlinston

Coalition on Transportation v, Volpe, 458 F, 2d 1323 (4th Circ,, 1972),

Applicant argues "it {s neither a legal requirement under the Ato i¢ Energy
Act or the Commission's regulations, nor sound administrative practice to provide
rnore than one opportunity to litigate any piven issue," Yet, as noted ahove, courts
have held that It is Important to develop a sound record in conmpliance with environ-
mantal laws,

In comnenting on draft congressional legislation which would attempt to require
the H,R4Cqs to prevent intervenors from raising issues 1f they could have ralsed

them earlier, !N ,N,Cs Commissioner Poter Pradford stated, "Furthermore, far from
encouraging the early resclution of 1ssues, this provisien as drafted encourages
their concealment, for {f they escaped unnoticed at the first hearing, thev cannot

come up again in the ahsence of siagnificant information not in existence at the time

of the first hearing," Congressional kecord, tay 264, 1978, 1.2817,

TexPIRCG submits, therefore, that it would be sound administrative practice to
grant the {nstant rotion,

Respectfully sulinitted,

Jamer Seott, JIr,
Counsel for TexPIRM
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