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MEMORANDUM FOR: Samuel J. ChilR
Secretary of the\Comniss\o

\ \
FROM: Joseph M. Hendrig <\ v, §

b
SUBJECT: COMMENTS ON PROPOSED ENrORCEMENT POLICY

STATEMENT

T

I suggest that applicable portions of the enclosed letter &hd attagh- =
ments be regarded as comments on the proposed enforcement policy Statemers.
A1l of the Commissioners have received copies.

[ recommend to the staff reviewing comments and preparing a final

versien of the policy statement for Commission decision that attention

be given to at least two of the matters raised in these documents. The
first has to do with licensee l1iability for a violation notice and civil
penalty if a piece of safety-related equipment fails to operate or

breaks. On page 11 of the proposed statement is a paragraph saying
"Licensees are not ordinarily cited for violations resulting from

matters not within the control of the licensee, including its employees,
that could not have been reasonably foreseen, such as, equipment failures
that are not the result of personnel error or inadequate design, proce-
dures, quality assurance, fabrication, testing, maintenance, o communica-
tions." Now I can conceive of no equipment failure that is not due to

one or several of the listed causes, and licensees (and perhaps NRC

staff) may be reading this to say there is no way they can avoid being
cited for an equipment failure. That was certainly not the way [

intended that paragraph to be interpreted and apparently it needs some
clarifying.

The second matter is the comment that no exception for overexposures due
even to life-saving emergency actions is offered in the descriptions of
violations in the health physics area. That raises a point we did not
cover in the discussions of the proposed statement, at least so far as

I can recall. Emergency situations may well require actions, and not
only in the radiation protection area, that would be subject to a
vioclation notice in normal operation but are necessary to prevent greater
harm tc plant personnel or the public. I think there should be a general
exemption for such actions in an emergency situation.

Enclosure:

As stated \ {
*/ )
cc: Chairman Ahearne L’/
Commissioner Gilinsky
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Honorable James A. McClur

United States Senator

229 Dirksen Senate Office Building
Washiagton, D.C. 20510

Dear Senator McClure:

i recently attended a public meeting in Chicago called by
the Nuclear Regulatory Commission to describe their "Proposed
General Statement of Policy and Procedure for Enforcement Acticns.”
The thrust of the meeting was to provide the NRC representatives
an opportunity to describe how they plan to punish licensees for
uonccnol;ance (avoidable and unavoidable) and to provide to

licensees and the public an opportunity o comment.
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The comments were not limited to the uti

lity industry: in
fact, the bulk of them represented univer ;:;es, research establish-
ments, the medical professicn, and hospital organizations. I urge
you to have the record of this meeting examined and summarizeé for
yeu. 1In par:;cula-, I recommend the comments of Dr. Lynn Miner,
speaking for Marguet University.

-~

Manager ©of our Clinton Power Station. Mr. Plunkett has chosen a
career in nuclear power management and speaks from that perspective.
It is a perspective which I believe warrants your attention; parti-
cularly the last paragraph.

(1) The recent decision of the U.S. Circuit Court of Appeals

"2 for the District of Columbia that existing law regquires the
NRC to heléd public hearings on all license amendments if
$O reguested would appear to suppers the NRC position
(notice attached)

I am enclosing a copy of the comments made by Thomas F. Plunkett,
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It establishes six severity
Civil penalties are re
the licensee has folliowed properly all
met all regulations. For example, if
even though it has been made and inspect
applicable codes, standards, and *eg"‘
levied. 1If a worke: receives radiation expusure excess of th
prescribed limit, respective of the circumstances, a fine must be
levied. Mr. PL\ nxe't made the observation in his comments that no
allowance is made even for an overexposure resulting during an
emergency where a human life is in jeopardy. The reaction of the
audience can be summarized best by the <imple gquestion, "What
happened to the team concept wherein the 'egula~ors and those
regulated work together to assure a safe and efficient utilization
of nu ar energy?"

jole)

< 3

ibes in detail
to and includi
levels and seven
ed for certain v

]n

s
of

.
-

e

ot
w

v W
r 0
o

-
iol

e
-

[ o4

Q-0 0

t intn O -
b6 Y
'A.
(I
i u
._‘

tions, & must be

ae g

- -

-

-
5 +
.

-~
cle

C

-
-

51

)
-

®

I believe that this proposed policy an
forcement ins ations far bevond u a
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gince it is already established that many lives could be lost when
such a failure occurs. Similarly, a failure of a tire on landing
would support a sizable fine since this failure alsc produces a
significant potential hazard. It shoulid be noted that to be
consistent with the proposed nuclear enforcement policy, this fine
would be imposed even though the operator/licensee haéd carried out
a proper tire maintenance program and had periormed all recquired
tests, preventive maintenance actions, ete. (The regulators would
have the prerogative to reduce the fine, but not eliminate it.)

In a similar wvein,

for operators in nuclear power plants or radiation facil

-a

fines could be established for the
operators of aircraft in the same manner as are being established

The pilot would be fined for a rough landing, he wouléd
departing from his prescribed course, etc. The latter
fines would be proportional to the amount of departure
prescribed course (six severity levels might accommoda
industsy too).
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I stand ready to assist in ary way I can to resolve tlis
matter and t£o remove the uncertainty which is draining our nation
of valuable resources.

Sincerely,

ok

Vice President
Enclosures

¢c: Senator Charles H. Percy
Senator Elect Alan J. Dixon
Congressman Edward R. Madigan
John F. Ahearne, Chairman, NRC
Peter Bradford, Commissioner, NRC
Victer Gilinsky, Commissioner, NRC
Joseph M. Hendrie, Commissioner, NRCY”



=P BPA*STON YV A PENERAL APPEALS COURT THAT THE NUCLEAR RASCULATORY COVMISSION
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PaN? TO VEMT RADIOACTIVE Cal FROM THE DAMASZIO THRIZ MILE 151410 0ils & Beacoel

BUILDING MAY CREATZ MAJOR DIFFICULTIES FOR T:E NUCLEAR RSCULATORY COMMISSZICH =N
O' ﬂ

LL LICENSS ALTERATIONS, NRC CHAIRMAN JORN F. AFEAANE SAID. a three-judge panal
of the U.S., Circuic Court of Appe;ls for the District of Coeluzbia ruled Novecder
19, 1980 that the NRC violated provisions of the Atomic Energy Act of 1954 when
it denied a hearing on its decision to nuclear opponerts and residencs living
near the plant area.

The purpose of :Hc venting was to remove radicactive krypton gas froa the
dacaged plant's contain=en: building so that manned entry into the building
could be made to inspect the dazmage and begin cleanup operaticms., The NR

sc2ff had found that venting would be the easiest and best ~pproach and
would offer no damage to public health., NRC had determined th

- U -4 24

that "'no signifi-
cant hazards' were likely £rom the venting and felt that this finding zean: it
did not have to hold a hearing. Several citizens' groups £ilad suics to stop
the venting but as courts did not intervene, the gas was vented in Juna and
July. NRC cook its veating action by modifying the operating license of the TMI-

2 plant,

The Court ruled that the Aconic ’*e'zv Act of 1954 only permits the NXC ''to
issue a license amendmeat without a_hearing ‘Wnéd there has baen no hearing _re-
quest.’ Chairmaa Ahearne noted that the ruling see=s to indicate that NRC will
have to nold public nearings on all license changes except for major emergencies,
and with hundreds of zroposed changes pending, it could hinder ’he agency's work

tremendously.



CLINTON POWER STATION
ILLINOIS POWZIR COMPANY

THANK YOU FOR GIVING ME THE OPPORTUNITY TO COMMENT ON THE PROPQSZD
CHANGES TO 10CFR2.

ALTHOUGH I AM SPEAKING AS AN ILLINOIS POWER COMPANY REPRESENTATIVE,
MY BACKGROUND HAS BEEN IN THE AREA OF NUCLEAR POWER PLANT STARTU?
AND CPERATION. THUS, I WOULD HOPE THAT I AM ALSO SPEAKING FOR SOME

QF ¥ COLLZAGUES WHO ARE WCRKING IN THE POWER PLANTS TODAY AND

CANNOT BE HERE._  THESE ARZ THE PEOPLE WHO ARE THE ONES THAT HAVE TO

LIVE WITH AND INTZ2PRET TH

li'l

PLETHORA OF REGULATIONS THAT FaLL ON

. — e —— . ——— — —

THZIR BACKS DalIlY

————

MY REMARKS ARE AS FOLLOWS:

1. THE NRC NEEDS TO PROVIDE TRUE INCENTIVES FOR ACCURATEZ,
HONEST PROMPT REPORTING. CONSEQUENTLY, THERE SHOULD BE NO
PUNITIVF OR REGULATORY ACTION ASSOCIATED WITH SUCH REPORTING.

I DOUBT VERY MUCH IF THE REDUCTION OF THE CIVIL PENALTY BY

AS MUCH AS 50 PERCEZNT FOR LICENSEE REPORTZD VIOQOLATIONS WILL
HAVE THE ATFZCT INTZXDZD. TFURTHERMORE, THZ PROPOSEw REDUCTION

IN FINES A5 INCENTIVES IS NOT CLEARLY DEFINED AND PLACES
RELIANCE CON SUBJECTIVE DECISIONS FROM I & E RELATING TO
THE GOOD FAITH OF LICENSEES, THE PROMPTNESS OF THE REPORT
AND THE COIPREHENSIVENEZSS OF CORRECTIVE ACTION. SUBJECTIIVE
DECISIONS ARE NOT ACCEPTABLE IN LIGHT OF THE LARGE FINES

BEING PROPOSED. PUNITIVE OR REGULATORY ACTIONS ARE ONLY
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IMPOSING CIVIL PENALTIZS FOR EVERY DAY THAT A VIOLATION OCCURS

IS CONTRARY TO THE APPROACH THAT SHOULD BE TAKEN TO IMPROVE
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CONSIDERAZLY IF THE WQI wWRItoEN  WAS PLACZD 1IN FTROWT OF

THE WORD INFORMaL.

I CAN UNDERSTAND THE NEED FOR
WITH RESPECT TO NONRESPONSIVE

PROGRESSIVE ESCALATION ACTIONS

LICENSEE HOWEVER, I FEEL

THAT TABLE 2 WOULD EVENTUALLY RESULT IN THE SHUTDOWN OF MOST
OPERATING UNITS. 1'M PARTICULARLY REFERRING T0 SEVERITY OF
VIOLATION CATEGORIES I1 AlD . ~AERS T COULD EASILY
POSTULATE EQUIPMENT FAILURES WHICH COULD OCCUR OVER A TWwO

LY.
EAR P

v
- ~

-- .- .
* TUTIRY
v &t it &

o




® mme Pmersm ypmrr ASehmm -—O P e et e e T O S_‘“.
. L . v

3 T TN ] 5 &
- Hmmtmat ' w awd N WeFiwamd & sllad - SAD

THAT ZQUIZENT WHICH 1§ STURJIECT TO SOME PROBABILITY OF
FAZLURE, WHICH IS TRUT OF ALL EQUIRMENT, 1S NOT SUBJECT TO
PUNITIVE ENFORCEMENT ACTION. TRIS COMENT ALSO APPLIZS T0
A CONSIDERAZLE WUMBEIR OF SEVERITY CATZGORY EXAMPLES T FLD
IT DIFFICULT TO BELIEVE THAT THE LICENSEE IS SUSCEPTA3LZI T0

FINES FOR HARDWARE FAILURES.

A FEW BRIEF COMMENTS PRETAINING TO THE SEVERITY CATEGORIES ARE
AS FOLLOWS:

O
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"A SYSTEM DESIGNHED TO PREVENT OR MITIGATZE A SERIQUS SAFETY
EVENT NOT BEING ABLE TO PERFORM ITS INTZNDED FUNCTION UNDER
ERTAIN CONDITIONS" MAY NCT REPRESENT A VIOLATION DUZ TO

st o] TR A\ e — A' - - AT - - -
T REDUNDANCY OF SATETY SYSTZNS. IN ANY EVED

MATTER IS WITHIN THE BOUNDS OF TZCHNICAL S

?
CONDITIONS FOR OPERATION, THERE SHOULD BE NO PENALTY

NO ALLOWANCE IS MADE FOR QNE TLE EMERCENCY EXPOSURZES WHERE
POSSI3ZLE HARM TO HUMAN LITZ IS CONCERNED.

"FAILURE TO DECONTAMINATE PLANT AREAS AS REQUIRED" I8

MENTIONED. I AM UNAWARE OF NRC STANDARDS FOR DECONTAMINATION.

IN GENERAL, THE SEVERITY CATEGORIZS ARE POORLY DEFINED AND PRONE

TO SUBJECTIVE JUDGIENTS OF THE NRC
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CHIEVE THE STATEID GOAL OF "TO EZNCOURAGE IMPROVEIZELT OF LICZNSEZ

PERFORMANCE . "

THANK YOU AGAIN FOR GIVING ME AN OPPORTUNITY TO CCI2ENT.
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