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NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 170 and 171

RIN 3150-AF 55

Revision of Fee Schedules; 100% Fee
Recovery, FY 1997

AGENCY: Nuclear Regulatary
Commission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is amending the
licensing, inspection, and annual fees
charged to its applicants and licensees.
The amendments are necessary to
implement the Omnibus Budget
Reconciliaiion Act of 1990 (OBRA-90),
which mandates that the NRC recover
approximately 100 percent of its budget
authority in Fiscal Year (FY) 1997 luss
amounts appropriated from the Nuclear
Waste Fund (NWF). The FY 1997 NRC
Appropriation also excluded from the
fee base the cost of NRC review rslating
to the commercial vitrification of waste
stored at the Department of Energy
Hanford, Washington, site. The amount
to be recovered for FY 1997 is
approximately $462.3 million.
EFFECTIVE DATE: July 28, 1997.
ADDRESSES: Copies of comments
received and the agency workpapers
that support these final changes to 10
CFR Parts 170 and 171 may be
examined at the NRC Public Document
Room at 2120 L Street, NW. (Lower
Level). Washington, DC 20555-0001.
FOR FURTHER INFORMATION CONTACT: C.
James Holloway, Jr., Office of the Chief
Financial Officer, U.S. Nuclear
Regulatory Commission. Washington,
DC 205550001, Telephone 301-415-
6213

SUPPLEMENTARY INFORMATION:

I. Background

Il. Responses to Comments

Il Final Action

IV. Section-by-Section Analysis

V. Environmental Impact: Categorical
Exclusion

V1 Paperwork Reduction Act Statement

VIL. Regulatory Analysis

VI Regulatory Flexibility Analysis

IX. Backfit Analysis

X. Small Business Regulatory Enforcement
Fairness Act

I. Background

Public Law 101-508, the Omnibus
Budget Reconciliation Act of 1990
(OBRA-90), enacted November 5, 1990,
requires that the NRC recover
approximately 100 percent of its budget
authority, less the amount appropriated
from the Department of Energy (DOE)

administered NWF, for FYs 1991
through 1995 by assessing fees. OBRA~-
90 was amended in 1993 to extend the
NRC's 100 percent fee recovery
requirement through FY 1998.
he NRC assesses two types of fees to

recover its budget authority. First,
license and inspection fees, established
in 10 CFR Part 170 under the authority
of the Independent Offices
Appropriation Act (I0AA), 31 US.C.
9701, recover the NRC's costs of
providing individually identifiable
services to specific applicants and
licensees. Examples of the services

rovided by the NRC for which these
ees are assessed are the review of
applications for the issuance of new
licenses, approvals or renewals, and
amendments to licenses or approvals.
Second, annual fees, establisfled in 10
CFR Part 171 under the a ‘thority of
OBRA-90, recover generic and othe.
regulatory costs not recovered through
10 CFR Part 170 fees.

On April 12, 1996 (61 FR 16203), the
NRC published its final rule establishing
the licensing, inspection, and annual
fees necessary for the NRC to recover
approximately 100 percent of its budget
authority for FY 1996, less the
appropriation received from the Nuclear
Waste Fund. Several changes to the fees
assessed for FY 1996 were adopted by
the NRC. These changes were
highlighted in the final rule (61 FR
16203; April 12, 1996) and bear on the
approach for establishing annual fees set
forth in this final rule for FY 1997.

On February 27, 1997 (62 FR 8885),
the NRC published a proposed rule to
establish the licensing, inspection, and
annual fees necessary for the NRC to
recover approximately 100 percent of its
budget autﬁon’!y for FY 1997, less the
appropriation received from the Nuclear
Waste Fund and the General Fund.
These changes were highlighted in the
proposed rule (62 FR 8885 February 27,
1997) and have been adopted in this
final rule for FY 1997. The major
chanies are summarized as follows:

1. Adjust all 10 CFR 171 annual fees
upward by about 8 percent. This change
is consistent with the NRC's intention
stated in the FY 1985 final rule. The
NRC indicated that, beginning in FY
1996, annual fees would be stabilized by
adjusting prior year annual fees by the
percent change (plus or minus) in the
NRC budget authority taking into
consideration the estimated collections
from 10 CFR Part 170 fees and the
number of licensees paying fees:

2. Establish and assess a rew annual
fee of $2,606.000 (fee Category 1 E.) for
each Certificate of Compliance issued to
the Uuited States Enrichment
Corporation.

3 Revise the two professional hourly
rates in § 170.20 which are used to
determine the 10 CFR Part 170 fees
assessed by the NRC The rate for FY
1997 for the reactor program is $131 per
hour and the rate for the materials
program is $125 per hour

4 Adjust the current licensing and
inspection fees in §§170.21 and 170.31
for a;:ﬁlicams and licensees to reflect
both the changes in the revised hourly
rates and the results of the review
required by the Chief Financial Officers
Act.

5. Implement a procedural chcnge
whereby fees will be assessed under
§§170.21 and 170.31 to verify quality
assurance, safeguards contingency, and
emergency plan changes submitted by
licensees.

I1. Responses to Comments

The NRC received nine comments on
the proposed rule. Although the
comment period ended on March 31,
1997, the NRC has reviewed and
evaluated all comments received,
including those submitted after that
date.

Several of the comments were similar
in nature. For evaluation purposes,
these comments have been grouped, as
appropriate, and addressed as single
issues in this final rule.

The comments are as follows:

A. Comments Regurding the Major
Changes Proposed in the FY 1997 Fee
Rule

1. Streamline and Stabilize Annual Fees

Comment. Commenters continue to
support the positive steps taken by the
NRC to equitably distribute and to
reduce the burden of user fees on
licensees. Two commenters, who
represent nuclear power plants, argue
that the annual fees being charged to
power plant licensees, and particularly
the 8 percent increase in those fees
proposed for 1997, are inconsistent with
statutory requirements. In particui r, the
commenters argue that 42 U.S.C
2214(b) requires, without exception,
that every recipient of a definite service
from the NRC should pay 10 CFR Part
170 fees. The statute says that “any
person who receives a service or thing
of value from the Commissinn shall
[emphasis added] pay fees to cover the
Commission's costs in proviaing any
such service or thing of value.” 42
U.S.C. 2214(b). The commenters believe
that the word “'shall” means that the
agency has no authority not to charge 10
CFR Part 170 fees to parties who receive
benefits from the agency. They argue
that the result of the NRC's not charging
all beneficiaries, is a fee system that
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charges nuclear power plants for
services provided to cthers. Therefore,
the NRC fee system fails to meet the
statutory requirement that, “(tjo the
maximum extent practicable, the
charges shall have a reasonable
relationship to the cost of providing
regulatory services' to licensees. 42
U.S.C. 2214(c)(3). As evidence that this
statutory requirement has been violated,
the commenters argue that the 8 percent
increase in annual fees in FY 1997 is
due largely to a projected and
unexplained reduction in 10 CFR Part
170 fees charged to persons and entities
other than power reactor licensees and
is thus unrelated to the costs of
regulating nuclear power reactors. The
commenters believe that the agency
should replace the proposed rule with
one that charges evervone who receives
a service from the agency the cost of
providing that service.

Response. The NRC readily
acknowledges the commenters’
concerns for fairness and equity. To
meet its statutory obligation to recover
approximately 100 percent of its budget
through fees, the NRC does collect from
each power reactor licensee an annual
fee a portion of which recovers costs not
attributable to the regulation of nuciear
rower plants There are also other
icensees whose annual fees in par
cover costs not attributable to the

lation of those licensees

owever, for reasons the NRC has set
forth on many occasions, the NRC
believes that the current fee system is as
fair and equitable as the current
statutory structure underlying the
agency’s fee system will permit. For
example, the NRC is barred by law from
charging all but two Federal agencies 10
CFR Part 170 fees; not all the work
which the NRC does for other agencies
and governments can be recovered
through reimbursable agreements (see
60 FR 32218, 32222 (June 20, 1995)),
and vet that work is necessary for public
health and safety and U.S. nationa
interests and under the Regulatory
Flexibility Act, the agency is obliged to
consider carefully the impact of its fee
rules on small entities and to seek less
onerous alternatives.

Such exemptions from fees as the
NRC has granted are of long-standing,
have been granted only after full an
public consideration of the relevant
policy questiens (see, for example, 59
FR 12539 (March 19, 1994)), and are
well-founded in law. When subsection
2214(b) in 42 U.S.C. says that "any
person who receives a service or thing
of value from the Commission shall pay
fees'', the words “'shall” and “any
person" are not absolute. They certainly
do not eliuinate any possibility of

exemptions or override other statutory
restrictions on the NRC s ahility to
assess user fees,

For example, the phrase "any person”
is not all-inclusive. Subsection 2214(b)
says persons shall pay “pursuant to
section 9701 of title 31, United States
Code", but section 9701 in turn rules
ou' imposing such fees on any “"person
on official business of the United States
Government'’, absent other legislation
authorizing such assessments.
Moreover, neither subsection 2214(b)
nor the legislative history behind it
reveal any intention to do away with the
10 CFR Part 170 exemptions that existed
at the time subsection 2214(b) was
enacted, and of which Congress was
fully aware. Indeed, section 2214's basic
requirement that the agency recover
approximately 100 percent of its budget,
less certain amounts, has been extended
more than once since 1's enactment in
1990, and throughout Lie period since
that enactment, most notably in the
report to Congress required by section
2903 of the Energy Pol'cy Act of 1992,
the NRC has kept the Congress fully
informed about the Part 170 exemptions
and their impact on power reactor
licensees, and Congress has chosen not
to take any action against those
exemptions. “When the statute giving
rise to the longstanding interpretation
has been reenacted without change, the
congressional failure to revise or repeal
the agency's interpretation is persuasive
evidence that the interpretation is the
one intended by Congress." FDIC v.
Philadelphia Gear, 476 U.S. 426, 437
(1986).

Moreover, to the extent that the
commenters' arguments are directed at
the burdens they bear because some
licensees are exempted from annual
fees, the answer is much the same. Such
exemptions have been carefully
considered, after notice and comment
rulemaking; and it is unmistakable that
exemptions from Part 171 are permitted
by law: See Florida Power & Light v.
NRC, 846 F.2d 765, 770 (D.C. Cir 1988),
cert. denied 109 S. Ct. 1952 (1989) (NRC
did not abuse its discretion by failing to
impose annual fees on all licensees).

he 8 percent increase in annual fees
for power reactors, about which the
commenters are understandably
concerned, was fully explained in the
statement of considerations
accompanying the proposed rule. See
Part I1, Section B and Table 1 in 62 Fed.
Reg. 8885, 8887 (February 27, 1997). As
the discussion there shows, the increase
is neither arbitrary ror capricious. To
recap briefly. the inciease is the result
of several factors: a substantial
reduction in projected 10 CFR Part 170
fees, largely because reductions in

resources devoted to reviews of
applica’.ons for standard plant and
reactor operating licenses; a reduction
in the number of licensees paying
annual fees. largely the result of one
reactor's having ceased cperations

rmanently and the reassignment this
ast March to Massachusetts of
regulatory responsibility for some 425
materials licenses; several million
dollars less in collections received in
the current fiscal year as a result of
billings from an earlier fiscal year; a
small increase in the amount by which
small entity fees are reduced; and a
greater allowance for unpaid bills. to
help assure that the agency will meet its
obligation to collect 100 pa cent of its
budget.

The commenters mentior the increase
in power reactor annual fe s resulting
from Massachusetts becoriing an
Agreement State as evidence that the
increase in those f~es is in fact
attributable to costs of programs
unrelated to the regulation of nuclear
power reactors. See, eg., 60 FR 322186,
32225 (June 20, 1995). The NRC has
already addressed the comment that
part oiythe increase cannot be attributed
to the costs of regulating power reactors
The NRC adds here simply that only a
small part of that increase can be
attributed to the loss of half the annual
fees from former NRC licensees in
Massachusetts.

While the agency believes that its
current structure is fully justified by law
and policy, the agency remains
committed to wo king with Congress to
reduce the fee burdens that power
reactor licensees, and other licensees,
bear because they pay for regulatory
activities that do not directly benefit
them. Three years ago, the agency
submitted a report to Congress that
recommended enactm nt of legislation
that would reduce the a:nount to be
recovered from fees from 100 percent of
the NRC budget to about 90 parcent,
thus eliminating the surcharge the

ower plant licensees, and some others,

because some parties receive
benefits for which they do not pay. In
the near future, the NRC will be
updating that report and reassessing the
need for legislation.

This final rule adopts the
methodology to streamline and stabilize
FY 1997 annual fees by adjusting these
fees by the percentage change (plus or
minus) in NRC's total budget authority.
The FY 1996 annual fees have been
used as base annual fees and these
annual fees have been adjusted upward
for FY 1997 based on the percentage
change in the NRC's budget authority,
taking into consideration the total
number of licensees paying fees and
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estimated collections from 10 CFR Part
170 licensing and inspection fees.
Therefore for FY 1997, all annual fees
have been adjusted 8.4 percent above
the FY 1996 levels.

2. Revise the Two Professional Rates in
10 CFR 170.20 Based on the FY 1997
Budget and Adjust the 10 CFR 170.21
and 170 31 Licensing (Application and
Amendment) “Flat" Fees to Reflect the
Costs of Providing the Licensing
Services

a. Comment. Commenters supported
the revised method of calculating two
hourly rates adopted by NRC in FY 1995
to separately und more equitably
allocate costs associated with the reactor
Elrogum and the materials program,

owever, one cormmenter was
concerned that the increase in hourly
rates from last year exceeds the general
increase that was provided to al?
government workers. The commenter
encouraged the NRC to control its costs
by seeking efficiencies in these areas to
attain @ downward trend of licensing
and inspection fees. Another commenter
indicated that the hourly rate will
increase almost five percent ($120 per
hour to $125 per heur) and believes the
hourly rate is unjustifiably high and
does not reflect the cost of providing
regulatory services to licensees. The
commenter statec that the $125 hourly
rate equals or exceeds the hourly
charges of senior consultants or
principals at maior consulting firms and
that it exceeds the generally accepted
rate for similar work in private industry.
The commenter requests that with
hourly rates as high as $125, the NRC
continue its efforts to provide bills that
contain more meaningful descriptions of
the work done

Response. The NRC has established in
this final rule two professional hourly
rates for FY 1997 which will be used to
determine the 10 CFR Part 170 fees. A
rate of $131 per hour is established in
§170.20 for the reactor program and a
second rate of $125 per hour is
established in $170.20 for the nuclear
materials and nuclear waste programs.
The two rates are based on the “cost
center”’ concept that is now being used
for budrseting purposes.

The NRC professional hourly rates are
established to recover approximately
100 percent of the agency's
Congressionally-approved budget, less
the appropriation from the Nuclear
Waste Fund (NWF), and the General
Fund. The rates reflect the NRC
budgeted cost per direct professional
hour. This cost includes the salary and
benefits for the direct hours, a prorata
share of the salary and benefits for the
program and agency overhead and

agency general and administrative
exlpenses (e.g.. rent, supplies, and
information technology). Both the
method and budgeted costs used by the
NRC in the development of the hourly
rates of $131 and $125 are discussed in
detail in Part [Il, Section-by-Section
Analysis, relating to § 170.20 of the
proposed rule (62 FR 8888, February 27,
1997) and the same section of this final
rule. For example, Table Il shows the
budgeted costs and the direct FTEs that
must be recovered through fees assessed
for the hours expended by the direct
FTEs. The budgeted costs as well as the
direct resources are those required by
the NRC to implement its statutory
responsibilities and effectively
accomplish the mission of the agency.
Additional information on the hourly
rates is provided in the NRC workpapers
located in the Public Document Room.
The specific details regard .. g the budget
for FY 1997 are documented in the
NRC's publication “Budget Estimates,
Fiscal Year 1997 (NUREG-1100,
Volume 12), which is available to the
public. Copies of NUREG-1100, Volume
12, may be purchased from the
Superintendent of Documents, U.S.
Government Printing Office, P.O. Box
37082, Washington, DC 20402-9328.
Copies are also available from the
National Technical Information Service,
5285 Port Royal Road, Springfield, VA
22161. A copy is also available for
inspection and copying for a fee in the
NRC Public Document Room, 2120 L
Street, NW. (Lower Level), Washington,
DC 20555-0001. The NRC will continue
its current practice of providing
available backup data to support 10 CFR
Part 170 licensing and inspection
billings upon request by the licensee or
applicant.

b. Comment. One commenter
indicated that although thev appreciate
NRC's efforts to stlbiflze fees based on
gercenta&e changes in NRC's annual

udget, they have concerns about the
lack of a reasonable relationship
between the cost to uranium recovery
licensees of NRC's regulatory program
and the benefit derived from such
services The commenter asserts that the
Commission cannot impose fees under
the IOAA unless there is a rational
relationship between the fees and the
regulatory services provided. The
commenter, citing Central & S. Motor
Freight Tariff Ass'n v, United States,
777 F.2d 722, 729 (D.C Cir. 1985), notes
that in applying this IOAA requirement,
the fees assessed must be reasonably
related to, and may not exceed the value
of the service to the recipient whatever
the agency's cost may be. The
commenter then suggests that the [IRC

fee system may violate this principle
because the proposed hourly rate of
$125 for services provided by agency
professionals is unduly high. The
commenter goes on to say that the
problem of Sxe lack of reasonable
relationship between annual fees and
services rendered is exacerbated as more
states become Agreement States, e g,
Massachusetts which became an
Agreement State in FY 1997, leaving
fewer NRC licensees to bear an even
greater share of the burden. The
commenter states that the current
system, in effect, gives preferential
treatment to licensees in Agreement
States. The commenter also indicated
that as the uranium recovery industry
continues to shrink in size, the
decreasing number of licensees will
ultimately be charged increasing annual
fees thereby forcing more financial
hardships on an alreadv depressed
industry.

Response. The Commission believes
that its [OAA fee schedule is fully
supported by applicable legal precedent
and does not accept commenter's
suggestion. In upholding the
Commission's IOAA fee schedule, the
United States Court of Appeals for the
Fifth Circuit held that the NRC may
recover the full cost of providing a
service to an identifiable recipient.
(Emphasis in original) Mississippi Power
& Light v. NRC, 601 F.2d at 230 (5th cir.
1979), cert. denied, 444 U.S. 1102
(1980). This is consistent with the
earlier teaching of National Cable
Television Ass'n Inc. v. FCC, 554 F.2d
1094, 1106 (D.C. 1976) relied upon by
the court in Central & S Motor Freight
Tariff Ass'n, supra. There the court held
that fees should be a reasonable
approximation of the attributable costs
that the Commission identifies as being
expended to benefit the recipient. The
Court sugﬁeued that a fee might be
questionable if the fee unreasonably
exceeds the value of the specific
services for which it is charged. Here
the services provided by the NRC are
required for licensees to maintain their
licenses and the benefits derived
therefrom. The basis for the revised
hourly rates is fully discussed in NRC's
response to comment A.2.a. which
relates to the hourly rates being assessed
by NRC under 10 CFR Part 170. The
commenter has provided virtually no
evidence that could cause the NRC to
conclude that its fees unreasonably
exceed the value of the services
rendered.

In FY 1995, the NRC changed the
methodology for allocating those
budgeted costs (about 10 percent of the
NRC budget authority) that cause
fairness and equity concerns because
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the legislation reques*ed by the NRC
had not been passed by the Congress (60
FR 32218; June 20, 1995). These costs,
which include the cost of the Agreement
State oversight and regulatory support
to the Agreement States, are now treated
in a manner similar to overhead. These
costs are distributed based on the
percentage of the budget directly
attributable to a class of licensees.
Commenters at that time supported t is
method of allocation as being more
equitable, pending legislative relief by
Congress to remedy this inequitable
situation. If additional states become
Agreement States and the NRC decides
to rebaseline the fees based on
substantive changes to the budget, then
any increased cost for Agreement State
oversight and regulatory support to the
Agreement States would be identified,
treated similar to overhead, and
distributed based on the percent=g» of
the budget directly attributable to a class
of licensees.

The NRC also revised its
methodologies in the FY 1995 final rule
for determining annual fees for fuel
facility and uranium recovery licensees.
The revised methodologies resulted in
annual fees that more accurately reflect
the costs of providing regulatory
services to Lﬁe subclasses of fuel facility
and uranium recovery licensees. The
revised methodologies were fully
explained in Section IV, Section-by-
Section Analysis. of the final FY 1995
rule (60 FR 32218; June 20, 1995)

In response to comments relative to
increases in annual fees as a result of
the decrease in the number of licensees,
the changes adopted in the FY 1995
final rule to stabilize fees should
minimize ‘.u§e fee changes as a result of
decreiqes in licensees

3. Aanual Fees for Certificates of
Compliance lssued to the United States
Enrichment Corp-ration

a. Comment. The United States
Enrichment Corporation (USEC)
commented that the proposed annual
fees of $2,600,000 which have been
proposed for the first time for each of
the two enrichment facilities are not fair
and equitable when compared to those
imposed on similar facilities regulated
by the NRC. USEC stated that the
rationale for this as expressed in the
NRC's proposed rule is an unsupported
assertion that the relative weighted
safety and safeguards factors for USEC's
facilities are similar to a high enriched
uranium facility. USEC believes this
rationale is incorrect, unsupported by
the facts, and contradictory to the NRC's
own licensing actions. USEC indicates
that the NRC has, in fact, certified
USEC's gaseous diffusion plants (GDPs)

as low enriched uranium facilities and,
as part of that licensing action. the NRC
has approved safeguards measures
appropriate for low enriched uranium
facilities and has not imposed the
safeguards measures required at high
enriched facilities possessing strategic
special nuclear material USEC indicates
that, in accordance with the joint
statement of understanding between the
NRC and the Department of Energy
(DOE), DOE is solely responsible for any
strategic special nuclear material which
may be located at the Portsmouth, Ohio,
GDP and that the presence of any such
high enriched uranium at the
Portsmouth GDP is not relevant to the
NRC's fee-setting process. USEC states
that the NRC methodology for
determining annual fees for major fuel
facilities, presented ia the June 20,
1995, Federal Register clearly states
that the issued license .s the source for
determining authorized nuclear material
and use/associated activity and is the
determining factor in placing a licensee
into one of the five fuel facility license
fee categories created in the NRC's
methodology. USEC argues that the
GDPs are clearly in the low enriched
fuel category on the basis of the issued
licenses (certificates) and not in the high
enriched-fuel category. USEC states that
the NRC's proposal to put the GDPs into
the same fee category as high enriched
fuel facilities bas not been justified by
the cited NRC methodology and appears
to be arbitrary and that the NRC has
provided no basis for its conclusion that
the relative weighted safety and
safeguards factors for the GDPs are
similar to a high enriched uranium
facility. USEC states that the annual fee
for the GDPs should be the same as that
proposed for other low enriched
facilities, $1,276,000 annually.

Response. NRC doe< not dispute that
the GDPs have been certified as low
enriched uranium facilities with
corresponding safeguards measures for
category 111 facilities. The NRC
recognizes that DOE maintains sole
regulatory responsibility for strategic
special nuclear material that may be
located at the Portsmouth GDP. The
NRC methodology for determining
annual fees for major fuel facilities,
published in the June 20, 1695 Federal
Register, (60 FR 32218, 32234), does
state that the issued license is the source
for determining authorized nuclear
material and use/assuciated activity.
However, it does nut state that this
information is the determining factor for
placing a licensee into one of the five
feecategories. The factors for placing a
licensee into a fee category were stated
as:

This new methodology results in the
creation of five fuel facility license fee
categories Licenses are grouped into these
categories according to their license (nuclear
material type, enrichment, form, quantity,
and use/associated activity) and according to
the scope, depth of coverage and rigor of
generic regulatory programmatic effort
applicable to each category (emphasis
added)

The nuclear material and activity at
the GDPs, authorized by the certificates,
does not automatically place the
facilities into the high enriched fuel
category. The scope, depth of coverage,
and rigor of generic regulatory
programmatic effort applicable to the
GDPs, however, is approximately
equivalent to that of a high enriched
fuel facility.

As described in the GDP Safety
Analysis Reports, the facilities are
subject to a relatively large number of
credible accidents, most of which have
multiple initiating events. The potential
onsite and offsite consequences posed
by these accidents are significantly
greater than those applicable to low
enriched fuel facilities. The large size
and scope of the GDP operations require
substantially more effort for the
development of inspection procedures.
guidance, and schedules. This large size
and scope is also expected lo result in
a higher number of reportable events
that NRC staff must review.

The complexity, higher potential
accident consequences, and large size
and scope of the GDP operations require
the NRC to provide generic regulatory
programmatic effort that is of a scope,
depth of coverage, and rigor equivalent
to that for a high enriched fuel facility.
This level of generic effort is the basis
for assigning the two GDPs to the high
enriched fuel facility category for the
purpose of determining and assessing
annual fees in FY 1997.

b. Comment. USEC also indicated that
based on the March 16, 1993, D.C. Court
of Appeals decision directing the NRC
to grant Combustion Engineering an
exemption from fees for one of its two
low enriched uranium plants located in
Hematite, Missouri and Windsor,
Connecticut, it too deserves to be
considered for an exemption because its
two enrichment facilities are
operationally equivalent to a single

licensed facility because they are part of
one process to produce enriched
uranium product. Therefore, the
commenter requests that the NRC
reconsider the implication of the Court's
holding with respect to the
disproportionate allocation of its costs
under 10 CFR 171.11(d), especially as
the allocation of these costs adversely
impacts the licensee
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Response With respect to USEC's
request that one of its certificates be
exempt from annual fees, the D.C.
Circuit Court of Appeals in Allied
Signal, Inc. v. NRC, 988 F.2d 146 (D.C
Cir, 1993) directed the NRC to grant an
exemption from annual fees to
Combustion Engineering (CE) for one of
its two low enriched uranium facilit:es.
The NRC had previously denied the
exemption request from CE. The Court
found that the two facilities in the
aggregate were operationally equivalent
to the single-plant, single-license
facilities of other low enriched uranium
manufacturers. The Court concluded
that “the argument (hat tie “equal fee
per license” rule is ' unfair and
inequitable” is persue sive only on the
ground that the rule p-oduced troubling
results when aj-zlieq to Combustion's
circumstances.” The Court saw no
reuson for requiring the NRC to attend
to that rather rare situation in the rule
itself. Thus, consistent with the Court
decision and 10 CFR Part 171, if USEC
feels that based on the circumstances of
its particular situation it can make a
strong case to the NRC for an exemption
from the FY 1997 annual fees then they
should do so. The NRC will consider
such requests for exemption under the
provisions of 10 CFR 171 11(d). In
accordance with 10 CFR Part 171.11(b),
such requests for exemption must be
filed within 90 days from the effective
date of this final rule. The filing of an
exemption request does not extend the
date on which the bill is payable. if a
partial or full exemption is granted, any
overpayment will be refunded.

B. Other Comments

1. Eliminate the Application Fee for
Uranium Enrichment Facilities

Comment. One commenter noted that
an application fee of $125,000 is
required to accompany ax application to
construct and operate a uranium
enrichment facility (§ 170.31, fee
Category 1.E.) and stated that the
application fee is assessed in addition to
the “full cost' to process the
application. The commenter requests
that the application tee for uranium
enrichment facilities be eliminated to
achieve fee equity among all materials
licensees.

Response. Section 170.31, fee
Category 1.E. of the Commission’s
regulations was established on June 1,
1992 (57 FF 18388). The change in the
fee regulations was made to reflect
changes made to the Atomic Energy Act
of 1954 (as amended) by the Solar,
Wind, Waste and Geothermal Power
Production Incentives Act of 1990. The
principal effect of these amendments is

that uranium enrichment facilities will
be licensed subject to the provisions of
the Act pertaining to source and special
nuclear material rather than under the
provisions pertaining to a production
facility. Previous to June 1992 uranium
enrichment facilities were treated for fee
purposes under § 170.21, the fee
regulation that relates to reactors and
other production and utilization
facilities. As a result of the conforming
changes made June 1, 1992, to the NRC's
regulations, the category relating to
uranium enrichment facilities, which
included the application fee, was moved
directly to the materials schedule in
§170.31. Licensees who pay the
$125,000 fee upon filing an application
are given credit for the fee toward the
full cost of processing the application.
Licensees do not pay the full cost of
processing plus the applica*ion fee of
$125,000. However, becaus. other major
fuel facilities covered by § 170.31 do not
pay an application fee for a new license
application, the NRC agrees with the
commenter and has elimir ‘ed tha
$125,000 application f2¢ L 9,31,
fee Category 1.E.

2. Fees for Amendments to Medical
Licenses

Comment. One commenter, while
indicating support for fees to recover
costs of NRC regulatory activities,
questioned why such a high fee ($460)
would be required to amend a medical
license to add another physician to the
license.

Response. In developing the revised
fee schedule, the NRC was obligated
under Title V of the Independent Offices
Appropriation Act of 1952 to examine
the costs of processing license
amendments not only for medical
license fee Category 7C but also for all
of its materials license fee categories.
The amendment fee of $460 was
developed based on the “uverage-cost”
method (flat fees) to process an
amendment for menical licensees in fee
Category 7C. Basec on data for the last
five years, the average number of hours
expended to review and approve license
amendments for licenses included in fee
Category 7C is 3.7 hours of professional
effort. An explanation of how the
average number of hours are determined
for materials licenses is found in Part
IV, Section-by-Section Analysis, Section

170.31 of this final rule. To determine
the amount of the amendment fee, the
average hours to review and approve
medical amendments (3.7 hours) was
multiplied by the professional hourly
rate ($125/hour) to arrive at the o
amendment fee of $460 for the medical
license.

3 Fee Legislation

Comment. Several commenters noted
that the NRC had completed its report
on fee policy as required by the Energy
Policy Act of 1992 and that the NRC had
sent a report to Congress with legislative
recommendations. The commenters
commended NRC's efforts in this regard
and stated that they continue to believe
that 100 percent fee recovery for NRC,
as mandated by OBRA-90, is
inequitable and unfair to licensees
because licensees are paying for certain
costs that are not directly related to and
do not benefit them. The commenters
acknowledged that without legislative
change to OBRA-90, the central
problems wita NRC's fees cannot be
completely reso'ved. Commenters
strongly supportad more efforts to
define a more equitable fee base and
recommended that the NRC continue to
work with Congress and the
Administration and actively seek the
necessary legislative changes. In this
regard, commenters stated that it is time
for NRC to actively pursue a legislative
agenda with Congress by drafting
specific language to modify OBRA-90 or
the Atomi  ergy Act.

Response. The need for legislation is
beyond the scope of this rulemaking
proceeding. As indicated in the FY 1996
final rule (61 FR 16203; April 12, 1996),
the NRC will continue to work with the
Congress to make fees more fair and
equitable. As part of its Strategic
Assessment and Rebaselining initiative,
the Commission considered issues
associated with fees. After evaluation of
comments from stakeholders, the
Commission concluded that in order to
make annual fees more fair and
equitable for all NRC licensees, the
Commission must seek Office of
Management and Budget and
Congressional authorization to remove
certain NRC activities that do not
directly benefit NRC licensees from the
fee base and instead fund those
activities from non fee-based
appropriations or se te
appropriations. To this end, the
Commission has requested the NRC staff
to prepare an update to its February
1984 report to Congress on this matter.

4. Fees Based on Other Factors

Comment. One commenter, while
understanding the need for NRC to be
financially self-sufficient, was
concerned about the effect of an 8

ercent increase in annual fees on rural

ospitals. The commenter states that the
annual fees should be revised to take
into account the small, low procedure
volume, one room. one camera.
diagnostic nuclear medicine department



Federal Register / Vol 62, No 103 / Thursday, May 29, 1997 / Rules and Regulations

29199

who pays the same annual fee as a large
metropolitan hospital. Another
commenter indicated that the NRC's
intention to continue small entity and
lower tier small entity fees based on
market volume (gross annual receipts) is
necessary and proper in order to aid in
the survival of small firms.

Response. The issue of basing fees on
the amount of material possessed, the
requency of use of the material, the size
of the facilities, and market competitive
positions, was addressed by the NRC in
previous rules and in the Regulatory
Flexibility Analysis in Appendix A to
the final rule published July 10, 1991
(56 FR 31511-31513). The NRC did not
adopt that approach because it would
require licensees to submit |
amounts of new data and would require
additional NRC staff to evaluate the data
submitted and to develop and
administer even more complex fee
schedules. The NRC continues to
believe that uniformly allocating the
generic and other latory costs to the
specific licensee within a class to
determine the amount of the annual fee
is a fair, equitable, and practical way to
recover those costs and that establishing

receipts (size) is the most appropriate
approach to minimize the impact on
small entities. Therefore, NRC finds no
basis for altering its approach at this
time. This approach was upheld by the
D.C. Circuit in its March 16, 1993,
decision in Ailied-Signal, supra.

Il Final Action

The NRC is amending its licensing,
jaspection, and annual fees to recover
approximately 100 percent of its FY
1997 budget authority, including the
budget authority for its Office of the
Inspector General, less the
appropriations received from the NWF
and the General Fund. For FY 1997, the
NRC’s budget authority is $476.8
million, of which $11.0 million has
been appropriated from the NWF. In
addition, $3.5 million has been
appropriated from the General Fund for
activities related to commercial
vitrification of waste stored at the
Department of Energy Hanford,
Washington, site. The FY 1997
appropriation statute states that the $3.5
million appropriated for regulatory
reviews and other activities pertaining
to waste stored at the Hanferd,

license fee revenues notwithstanding 42
U.S.C. 2214. Therefore, NRC is required
to collect approximately $462.3 million
in FY 1997 through 10 CFR Part 170
licensing and inspection fees and 10
CFR Part 171 annual fees.

The total amount to be recovered for
FY 1997, and therefore the total fees, is
the same as the amount estimated for
recovery for FY 1996. However, the
distribution of the total amount to be
collected between the two types of fees
is different. The NRC estimates that
approximately $95.2 million will be
recovered in FY 1997 from fees assessed
under 10 CFR Part 170 and other
receipts compared to $120.5 million in
FY 1996. The remaining $367.1 million
in FY 1997 will be recovered through
the 10 CFR Part 171 annual fees.
Because the estimated 10 CFR Part 170
fees and other offsetting recvipts for FY
1997 are below the estimates for FY
1996, annual fees must increase. The
lower estimate for 10 CFR Part 170 fees
plus other changes cause an 8.4 percent
increase in FY 1997 annual fees
compared to FY 1996. These changes
are more fully explained in Section B.
The following cxamples illustrate the

reduced annual fees based on gross Washington, site shall be excluded from changes in annual fees.
FY 1996 annual | FY 1997 annual
fee fee
Ciass of Licensees:
POWSr RBBOION ..........oou.couensrusirmossasssssssmeesrossessasnssanensssssessssissasoneees $2,748,000 $2,978,000
Nonpower Reactors ........................... 52 800 57,300
High Enriched Uranium Fuel Facility ..... 2,403,000 2,606,000
Low Enriched Uranium Fuel Facility . 1,179,000 1,279,000
UF, Conversion Facility ... 597,800 648,000
Uranium Mills ..o 57,000 61,800
Typical Materials Licenses:
igraph 13,000 14,100
7,500 8,200
1,600 1,700
PR DO M vt cocmsossmaiors inssnnt issiiomshsi samdlimb e s e e e 21,700 23,500

The amounts of the annual fees for
some of the classes of licenses have
slightly increased since the publication
of the proposed fee in February 1997,
The annual fees for & majority of the
classes of licensees remain the same as
those proposed. The reason for the
increase in annual fees frorr those
proposed for some of the classes is that
the NRC has recently completed the
third quarter billing in FY 1997 for 10
CFR Part 170 fees for services. The total
estimate for 10 CFR Part 170 fee billings
for the remainder of FY 1997 based on
actual amount billed for the first three
quarters is about $800,000 below the
estimate of $96,000,000 used in the FY
1997 proposed rule. As a result, annual
fees have been increased in this final

rule 8.4 percent above the FY 1996
levels as compared to an 8.2 percent
increase in the proposed rule. The
amount of the increases from the
propossd rule range from a low of $100
for a rediographer, for example, to a
high of $6,000 for an operating power
reactor and a high enrichment uranium
facility.

Bacause the final FY 1997 fee rule
will be a “rajor” final rule as defined
by the Small Business Regulatory
Enforcement Fairness Act of 1996, the
NRC's fees for FY 1997 will become
effective 60 days after publication of the
final rule in the Federal . The

NRC will send a bill for the amount of
the annual fee upon publication of the
FY 1997 final rule to reactors and major

fuel cycle facilities. For these licensees,
payment will be due on the effective
date of the FY 1997 rule. Those
materials licensees whose license
anniversary date during FY 1997 falls
before the effective date of the final FY
1997 final rule will be bilied during the
anniversary month of the license and
continue to pay annual fees at the FY
19896 rate in FY 1897, Those materials
licensees whose license anniversary
date falls on or after the effective date
of the FY 1997 final rule will be billed
at the F) 1997 revised rates during the
anniversary month of the license and
payment will be due on the date of the
invoice,
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A. Amendments to 10 CFR Part 170
Fees for Facilities, Materials, Import and
Export Licenses. and Other Regulatory
Services

Three amendments have been made to
10 CFR Part 170 and one change in
practice under 10 CFR Part 170. These
amendments do not change the
underlying basis for the regulation—that
fees be assessed to applicants, persons,
and licensees for specific identifiable
services rendered. The amendments also
comply with the guidance in the
Conference Committee Report on
OBRA- 90 that fees assessed under the
Independent Offices Appropriation Act
(I0AA) recover the full cost to the NRC
of identifiable regulatory services each
applicant or licensee receives.

irst, the NRC is amending § 170.11 of
the Commission’s fee regulations to add
an exemption provision for those
amendments to materials portable gauge
licensos issued in accordance with
NUREG 1556, Volume 1, that will
change only the name of the Radiation
Safety Officer (RSO). This change is
consistent with the proposed regulatory
approach outlined in draft NUREG-
1556, Volume 1, entitled “Consolidated
Guidance About Materials Licenses,
Program-Specific Guidance About
Portable Gauge Licenses" issued
October 3, 1996, for public comment
No amendment fees will be assessed for
the amendments to portable gauge
licenses because the regulatory program
outlined in NUREG-1556, Volume 1,
includes commitments from the licensee
concerning RSO qualifications and if
those commitments are included in the
amendment application, then a
technical review is not required
NUREG-1556, Volume 1, is expected to
be finalized in May 1997,

Second, the two professional hourly
rates established in FY 1996 in §170.20
are revised based on the FY 1997
budget. These rates are based on the FY
1997 direct FTEs and that portion of the
FY 1997 budget that either does not
constitute direct program support
(contractual services costs) or is not
recovered through the appropriation
from the NWF or the General Fund.
These rates are used to determine the
Part 170 fees. The NRC has established
a rate of $131 per hour ($233,055 per
direct FTE) for the reactor program. This
rate is ng;;licable to all activities whose
fees are based on full cost under
§170.21 of the fee regulations. A second
rate of $125 per hour ($222,517 per
direct FTE) is established for the nuclear
materials and nuclear waste prograim.
This rate is applicable to all materials
activities whose fees are based on full
cost under § 170.31 of the fee

regulations. In the FY 1996 final fee
rule, these rates were $128 and $120
respectively.

e two rates are based on cost center
concepts adopted in FY 1995 (60 FR
32225, June 20, 1995) and used ‘or NRC
budgeting purposes. In implementing
cost center concepts, all budgeted
resources are assigned to cost centers to
the extent they can be distinguished.
These costs include all salaries and
benefits, contract support, and travel
that support each cost center activity.

Third, the NRC has adjusted the
current Part 170 licensing and
inspection fees in §§170.21 and 170.31
for apﬁgb‘cmts and licensees to -~ .iect
both the changes in the revised hourly
rates and the results of the biennial fee
schedule review required by the Chief
Financial Officers {CFO) Act. To comply
with the requirer. 2n  of the CFO Act,
the NRC has evaluated historical
professional staff hours used to process
a licensing activ. (new license and
amendment) for those materials
licensees whose fees are based on the
average cost method (flat fees). This
review also included new license and
amendment applications for import and
exgon licenses

ased on evaluation of the historical
data related to the average number of
professional staff hours needed to
complete materials licensing actions,
the NRC increased the fees in some
categories and decreased the fees in
others to reflect the costs incurred in
completing the licensing actions. Thus,
the revised average professional staff
hours reflect the changes in the NRC
licensing review program that have
occurred since FY 1995 The licensing
fees are based on the revised average
professional staff hours needed to
grocess the licensing actions multiplied

y the nuclear materi- ls professional
hourly rate for FY 1997 of $125 per
hour. The data for the average number
of professional staff hours needed to
complete licensing actions were last
updated in FY 1995 (60 FR 32218; June
20, 1995). For new materials licenses,’
the licensing fees for FY 1997 are
increased in approximately 70 percent
of the categories, while the proposed
fees for materials amendments will
increase in over 60 percent of the
categories In response to a comment
received on the proposed rule, the NRC
has eliminated
fee from §170.31, fee Category 1.E.

In addition to these changes, the NRC
is clarifying how it will recover the

costs of post-implementation reviews of

changes licensees make without prior
NRC review; for example, changes
under §§ 50.54, 30.59 and 70.32.
Licensees will be billed for post-

e $125,000 application

implementation review of these changes
under §§ 170.21 and 170.31, beginning
with the effective date of the FY 1997
final fee rule. There will be no change
in how fees are assessed for any pre-
implementation interactions, including
any review prior to licensee
submissions, between NRC and
licensees. As in the past, any pre-
implementation interaction will not be
fee bearing. The NRC plans to inform
reactor licensees in the near future that
their submittals under § 50.54 (a), (p)
and (q) should not ask fer pre-
implementation reviews. Instead,
licensees arc required to perform their
analyses, implement their changes (if
the analyses show that the changes do
not degrade plans the NRC has already
approved), and make their submittals
under the relevant paragraph of § 50.54
The NRC will then verify that the
changes are in compliance with § 50.54

In summary, the NRC has.

(1) Revised the two 10 CFR Part 170
hourly rates;

(2) Revised the licensing (application
and amendment) fees assessed under 10
CFR Part 170 in order to comply with
the CFO Act’s requirement that fees be
revised to reflect the vost to the agency
of providing the service;

3) Added a provision to the
regulations exempting from

10 CFR Part 170 fees certain
amendments to materials portable gauge
licenses issued in accordance with
NUREG-1556 Volume 1 which is
cxpected to be issued in May 1997,

4) Eliminated the $125,000
application fee in § 170.31 for fee
Category 1.E.; and

(5) Changed the procedure whereby
charges under Part 170 will be made for
post-implementation review of quality
assurance plan, safeguards contingency
plan and emergency plan changes.

B. Amendments to 10 CFR Part 171
Annuai Fees for Reactor Operating
Licenses, and Fuel Cycle Licenses and
Materials Licenses, Including Holders of
Certificates of Compliance,
Registrations, and Quality Assurance
Program Approvals and Government
Agencies Licensed by NBC

Six amendments have been made to
10 CFR Part 171. First, the NRC is
amending § 171.13 to revise the
language to indicate that if the NRC is
unable to publish a fee rule with an
effective date within the current fiscal
year, then the NRC will continue to
assess fees on the same basis as the
previous fiscal year. The NRC believes
that it will be able to publish an
effective fee rule within a current fiscal
year as it has done since FY 1991,
However, as a contingency the NRC is
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amending the rule to permit NRC to
meet the requirements of OBRA-90 in
the case \hat unforeseen events prevent
NRC trom publishing a new rule during
a fiscal year.

Second, the NRC is amending
§§171.15 and 171.16 to revise the
annual fees for FY 1997 to recover
approximately 100 percent of the FY
1997 budget authority, less fees
collected under 10 CFR Part 170 and
funds appropriated from the NWF and
the General Fund. In the FY 1995 fina!
rule, the NRC stated that it would
stabilize annual fees as follows.
Beginning in FY 1996, the NRC would
adjust the annual fees only by the
percentage change (plus or minus) in
NRC's total budget authority unless
there was a substantial change in the
total NRC budget authority or the
magnitude of the budget allocated to a

specific class of licensees If either case
occurred, the annual fee base would be
reca'culated (60 FR 32225, June 20,
1995). The NRC also indicated that the
rcentage change would be adjusted
ased on changes in 10 CFR Part 170
fees and other adjustments as well as on
the number of licensees paying the fees.
In the FY 1996 final rule, the NRC
stabilized the annual fees by
establishing the annual fees for all
licensees at a level of 6.5 percent below
the FY 1995 annual fees. In this FY 1997
final rule, the NRC followed the same
method as used in FY 1996. Because the
total amount estimated for recovery
through fees in FY 1997 is the same as
the amount for FY 1996, establishing
new baseline fees is not warranted for
FY 1997, While the tota! amount to be
collected is the same, the distribution
between Part 170 ard 171 fees has

changed. In FY 1996, 26 percent was
estimated to be collected from 10 CFR
Part 170 fees. This decreases 10 21% in
FY 1997. Therefore, to recover 100
percent of the budget, 10 CFR Part 171
annual fees must increase in FY 1997
compared to FY 1996. The NRC is
establishing the FY 1997 annual fees for
all licensees at a level of 8.4 percent
above the FY 1996 anaual fees. The 8.4
percent increase results primarily from
a reduction in the amount of the budget
recovered for 10 CFR Part 170 fees, a
reduction in other offsetting
adjustments, and reduction in the
number of licensees paying annual fees.
In addition, the NRC has made
adjustments to recognize that all fees
billed in a fiscal year are not collected
in that year. Table I shows the total
budget and amounts of fee billed and
collected for FY 1996 and FY 1997.

TABLE |.—CALCULATION OF THE PERCENTAGE CHANGE TO THE FY 1996 ANNUAL FEES

[Doliars in millions)
FY96 Fyg7

Total t $473.3 $476.8
Less NWF -11.0 -11.0
Less General Fund (Hanford Tanks) - -35
Totai Fee Base 462.3 462.3
Less Part 170 Fees 1146 95.2
Less other receipts L 0D P U
Part 17! Fee Collections Required 3418 3671

Part 171 Billing Adjustments ¢
Small Entity ANOWBINCE ...........cco..cviorimeriianinisnossiisnneosssosssesss s 5.0
Unpaid FY 1887 bills 3.0
Payments from prior year bills ~-20
BT 20 ston  oBAd ERE  T ERESE  ETs 8.0
TOURI PR 171 BIING .....ooovvvvorinicissieninsioosusansensessssetossassssssessssesensessss s o eesss s e ees e eeeses e es s 346.7 373

' $6 million in excess collections from FY
ITM. 4

billed that not be collected in FY 1897,

As shown in Table 1, the total amount
of annual fees to be billed in FY 1997
is $26.4M ($373.1-8346.7) or 7.6
percent higher than the amount that was
to be billed in ann 1al fees in FY 1996,
The NRC notes that the reduction in the
estimates of 10 CFR Part 170 fees for FY
1997 is primarily in the areas relating to
the review of applications for reactor
operating licenses and the review of
standard plant applications. In addition,
for the first time, the estimates take into
consideration an allowance for bad debt
by estimating billings in the fiscal year
that are not projected iu be collected in
that fiscal year and collections received
in the current fiscal year as a result of
billings from a prior fiscal year. These
adjustments to the annual fees will

ments are necessary to ensure that the

1995 were available to reduce FY 1996 annual fees.
"billed” amount results In the required collections. Positive amounts indicate amounts

allow the NRC to come closer to meeting
its obligation to recover approximately
100 percent of its budget authority
through the assessment of fees.

In addition to changes in 10 CFR Part
170 fees and other adjustments, the
number of licensees to pay fees in FY
1997 has decreased compared to FY
1996. This decrease in the number of
licensees paying fees causes annual fees
to increase by an additional 0.8 percent.
For examplie, the Haddam Neck power
reactor ceased operations in December
1996 and the fuel has been permanently
removed from the reactu:. Therefore, the
utility will pay only a partial annual fee
in FY 1997 In addition. Massachusetts
became an Agreement State on March
21, 1997, and regulatory authority over

approximately 425 NRC materials
licenses was transferred to
Massachusetts. These licensees will pay
only one half of the annual fee for FY
1997.

Third, an annual fee is established in
§171.16(d), fee Category 1.E., for each
certificate of compliance issued to the
United States Enrichment Corporation
(USEC) on November 26, 1996, to
operate the two gaseous diffusion plants
(GDPs) located at Paducah, Kentucky
and at Piketon, Ohio. The NRC assumed
regulatory jurisdiction over the two
plants from the U.S. Department of
Energy (DOE) on March 3, 1997,

Fourth, Footnote 1 of 10 CFR
171.15(d) is amended to provide for a
waiver of annual fees for FY 1997 for
those materials licensees, and holders of
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certificates, registrations..and approvals The NRC will send « bill to reactors ..o s commitments are included in the
who either filed for termination of their  and major fuel cycle facilities for the amendment application then there is no
licenses or approvals or filed for amount of the annual fee upon technical review conducted by the NRC
possession only/storage licenses before ublication of the FY 1997 final rule. NUREG-1556, Volume 1. is expected to
October 1, 1996, and permanently or thes?flicemo:s. pav:_nem will l:loe due be finalized in May 1997

ceased licensed activities entirely by on the effective date o1 FY 1997 rule : ,

Septem*ar 30, 1996. All other ue.ni.,,. Those materials licensees whose license ge;:;xon' 1701‘25(:";;?&;:;39 Cost per

and appioval holders who held a license anniversary date during FY 1997 falls RO, e

or approval on October 1, 1996, are before the effective date of the final FY This section is amended to establish
subject to FY 1997 annual fees. This 1997 rule will be billed during the two professional staff-hour ra es based
change is being made in recognition of ~ anniversary month of the license and on FY 1997 budgeted costs--one for the
the fact that since the final FY 1996 rule continue to pay annual fees at the FY reactor rrogram and one for the nuclear
was published in April 1996, some 1996 rate in FY 1997, Those materials material and nuclear waste program.
licensees have filed requests for licensees whose license anniversary Accordingly, the NRC reactor direct
termination of their licenses or date falls on or after the effective date staff-hour rate for FY 1997 for all
certificates with the NRC. Other of the final FY 1997 rule will be billed,  activities whose fees are based on full

licensees have either called or written to the FY 1997 revised rates. during the  cost under § 170.21 is $131 per hour, or
the NRC since the FY 1996 final rule anniversary month of the license and $233,055 per direct FTE. The NRC

became effective requesting further payment will be due on the date of the nuclear material and nuclear waste
clarification and information concerning in¥oice. direct staff-hour rate for all materials
the annual fees assessed. The NRC is The final amendments to 10 CFR Part  activities whose fees are based on full
responding to these requests as quickly 171 donotcha ¢ - underlving basis  cost under §170.31 is $125 per hour, or
as possible. However, the NRC was for 10 CFR Part 171: tnat is, charginga  $222,517 per direct FTE. The rates are
unable to respond and take action on all class of licensees for NRC costs based on the FY 1997 direct FTEs and
such requests before the end of the fiscal attributable to that class of _licens..s_»s. NRC budgeted costs that are not

year on September 30, 1996. Similar The final changes are consistent ~ith 1ecovered through the appropriation
‘“u‘uon‘ ’xi‘tod lﬂaf the FY 1991~ lh!' NRC'ﬁ FY 1995 ﬁnal rule lndlca“ns ﬁ'om lha N\VF or t_he General Fund_ Thg

1995 rules were published, and in those that, for the period FY 1996-1999, the NRC has continued the use of cost
cases. the NRC provided o exemption expectation is that annual fees would be  center concepts established in FY 1995
from the requirement that the annual fee adjusted by the percentage change (plus in allocating certain costs to the reactor

" : : i or minus) to the NRC's budget authority and materials programs in order to more
:::nz:;xa);oﬂ‘&zt:: ?.:fl:ach adjusted for NRC offsetting receipts and  closely align budgeted costs with
fiscal year. the number of licensees paying annual  specific classes of licensees. The

Bihb his NOC has amanded the fees method used to determine the two
prontk'm provisions in §171.17 for IV, Section-by-Section Analysis prc;fel;:;:;nl mhosrur'lmy rg%sl:v:shlerleows:
reactor and materials licensees. The The following analysis of those : p

identified for both the reactor program
and the nuclear material and waste
program,

2. Direct contract support, which is
the use of contract or other services in
support of the line organization’s direct
Part 170 program, is excluded from the
calculation of the hourly rate because
the costs inr direct contract support are

This section is amended to add a new charged directly through the various
paragraph indicatin; that amendments  categories of fees.

reactor provision in §171.17(a) is sections that will be amended by this
revised to reflect the changes in 10 CFR  final rule provides additional

Part 50 relating to the decommissioning  explanatory information. All references
of power reactors which became are to Title 10, Chapter I, U.S. Code of
effective August 28, 1996 (61 FR 39278). Federal Regulations.

The materials provision is amended to
recognize that licenses transferred to an
Agreement State as a result of a new Section 170.11—Exemptions
Agreement are effectively terminated by
the NRC, for annual fee purposes, on the
date that the Agreement with the State

¢ to materials portable gauge licenses 3. All other direct program costs {i.e.,
becomes effective. issued in accordance with NUREG- Salaries and Benefits, Travel) represent
Sixth, §171.19 is amended to update 1556, Volume 1, that change only the “in-house" costs and are to be aliocated
fiscal year references and to credit the name of the Radiation Safety Officer by dividing them uniformly by the total
artial payments made by certain (RSO) are exempt frcm amendment fees. number of direct FTEs for the program.
icensecs in FY 1997 either toward their No amendment fees will be assessed for In addition. salaries and benefits plus
total annual fee to be assessed or to the amendments issued in accordance contracts for general and administrative
make refunds, if necessary. This section with NUREG~1556, Volume 1, to support are allocated to each program
is amended to modify the annual fee portable gauge licenses because the based on that program’s salaries and
billing schedule for materials licenses regulatory program includes benefits. This method results in the
terminated and new materials licenses  commitments from the licensee following costs which are included in
issued during the fiscal year. concerning RSO qualifications and if the hourly rates.

TABLE Il —FY 1997 BUDGET AUTHORITY TO BE INCLUDED IN HOURLY RATES
(Dollars in milions)

} Reactor ‘ Materials
i

program program
Salary and Benefits ... PR VP, i eueveameeebes e nei bk soea R ans S sHAT ARG S bR SR ATV \ 5155.31 $48.4
ANOCaed AQENCy MANAYEMENT & SUPPOM ... cvrviuurriiarsisss s sisss et ssias s 100 s ‘ 425 | 13.2
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TABLE Il.—FY 1997 BUDGET AUTHORITY TO BE INCLUDED IN HouRaLy Rates—Continued
(Doltars in millions)

Reactor Materials

program program
BN ¢« commss ot 5434454304548 4R ot e 197.8 616

General and Administrative Support (G&A)

PrOGIAM TrRV! ANG ONSr SUDPOM ......cc.c.c.cusmeneesssssseessssssssssssmns s sseess oo ssesos s 96 25
Allocated Agency Management and Support 72.1 224
Subtotal 81.7 249
Less offsetting receipts . I PR R
Total Budget INCILGG IN HOUAY RAIB ..............covewovisomerosemsoesoss oo oo 2794 86.5
Program Direct FTEs ... 1,106.9 388.7
Rate per Direct FTE 233,055 222517
Professional Hourly Rate 131 125

Dividing the $276 4 million budget for
the reactor program by the number of
reactor program direct FTEs (1196.9)
results in a rate for the reactor program
of $233,055 per FTE for FY 1997,
Dividing the $86.5 million budget for
the nuclear materials and nuclear waste
program by the number of program
direct FTEs (388.7) results in a rate of
$222,517 per FTE for FY 1997. The
Direct FTE Hourly Rate for the reactor
program is $131 per hour (rounded to
the nearest whole dollar). This rate is
calculated by dividing the cost per
direct FTE ($233,055) by the number of
Eroductivo hours in one year (1776

ours) as indicated in the revised OMB
Circular A~76, “‘Performance of
Commercial Activities." The Direct FTE
Hourly Rate for the materials program is
$125 per hour (rounded to the nearest
whole dollar). This rate is calculated by
dividing the cost per direct FTE
($222,517) by the number of productive
hours in one year (1776 hours). The FY
1997 rate is slightly higher than the FY
1996 rate due in part to the Federal pay
raise given to all Federal employees.

Section 170.21—Schedule of Fees for
Production and Utilization Facilities,
Review of Standard Reference Design
Apcrrovtls. Special Projects, Inspections
and Import and Export Licenses

The NRC is revising the )icensing and
inspection fees in this sect.on, which
are based on full-cost recc very, to reflect
FY 1997 budgeted costs ¢ nd to recover
costs incurred by the NR ' in providing
licensing and inspection s ervices to
identifiable recipients. The fees assessed
for services provided under the
schedule are based on the professional
hourly rate, as shown in § 170.20, for
the reactor program and any direct
program support (contractual services)
costs expended by the NRC. Any
professional how:s expended on or after
the effective date of the final rule will

be assessed at the FY 1997 hourly -ate
for the reactor progr . es shown in
§170.20. The fees in § 170.21 for .he
review of import and export lice'ising,
facility Category K, are ad uste, jor FY
1997 to reflect both the increase in the
hourly rate and the revised average
professional staff hours needed to
process certain types of licensing
actions.

For those applications currently on
file and pending completion, footnote 2
of § 170.21 is revised to provide that
professional hours expended up to the
effective date of the final rule will be
assessed at the professional rates in

effe. ' it the time the service was
ren. 4 For topical report applications
curre on file that are still pending

compietion of the review, and for which
review costs have reached the
applicable fee ceiling established by the
july 2, 1990, rule, the costs incurred
after any applicable ceiling was reached
through August 8, 1991, will not be
billed to the applicant. Any professional
hours expendes for the review of topical
report applications, amendments,
revisions, or supplements to a topical
report on or after August 9, 1991, are
assessed at the applicable rate
established by § 170.20.

Section 170.31-~Schedule of Fees for
Materials Licenses and Other Regulatory
Services, Including Inspections and
Import and Export Licenses

The licensing and inspection fees in
this section, which are based on full-
cost recovery, are modified to recover
the FY 1997 costs incurred by the NRC
in providing licensing and inspection
services to identifiable recipients. The
fees assessed for services provided
under the schedule are based on both
the professionai hourly rate as shown in
§170.20 for the materials program and
any direct program support (contractual
services) costs axpended by the NRC.

Licensing fees based on the average timie
to review an application (“flat" fees) are
adjusted to reflect both the revised
average professional staff hours needed
to process a licensing action (new
license and amendment) and the
increase in the professional hourly rate
from $120 per hour in FY 1996 to $125
per hour in FY 1997,

As previously indicated, the CFO Act
requires that the NRC conduct a
biennial review of fees und other
charges imposed by the agency for its
services and revise those charges to
reflect the costs incurred in providing
the services. Consistent with the CFO
Act requirement, the NRC has
completed its most recent review of
license fees assessed by the agency. The
review focused on the flat fees that are
charged to nuclear materials users for
licensing actions (new licenses and
amendments). The full cost license and
inspection fees (e.g., for fuel cycle
facilities) and annual fees were not
included in this biennial review because
the hourly rate for full cost fees and the
annual fees are reviewed and updated
annually in order to recover 100 percent
of the NRC budget authority.

To determine the licensing flat fees
for materials licensees and applicants,
the NRC uses historical data to
determine the average number of

rofessional hours required to perform a
riceming action for each license
category. These average hours are
multiplied by the materials program

rofessional hourly rate of $125 per
gour for FY 1997. The review indicated
that the NRC needed to modify the
average number of hours on which the
current licensing flat fees are based in
order to recover the cost of providing
licensing services. The average number
of hours required for licensing actions
was last reviewed and modified in 1995
(60 FR 32218; June 20, 1995). Thus the
revised hours used to determine the fees
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for FY 1997 reflect the changes in the
licensing program that have occurred
since that time. For new licenses, the
fees for FY 1997 are increased in
approximately 70 percent of the fee
categories, while the fees for
amendments have increased in over 60
percent of the fee categories.

The “flat"” fees in § 170.31 for the
review of licensing applications have
increased from FY 1996 as a result of
the increase in the hourly rate and the
results of the biennial review. The
licensing “flat" fees are applicable to fee
categories 1.Cand 1.D; 2B and 2.C; 3.A
through 3.P; 4.B through 9.D, 10.B, 15.A
through 15.E and 16. Applications filed
on or after the effective date of the final
rule will be subject to the fees in this
final rule.

The amounts of the matenals
licensing “flat” fees were rounded off so
that the amounts would be de minimis
and the resulting flat fee would be
convenient to the user. Fees under
$1,000 are rounded to the nearest $10.
Fees that are greater than $1,000 but are
less than $100,000 are rounded to the
nearest $100. Fees that are greater than
$100.000 are rounded to the nearest
$1,000.

For those licensing, inspection, and
review fees that are based on full-cost
recovery (cost for professional staff
hours plus any contractual services), the
materials program hourly rate of $125,
as shown in § 170.20, applies to those
professional staff hours expended on or
after the effective date of the final rule

In addition to these changes, the NRC
is claritying how it would recover the
costs of post-impiementation reviews of
changes licensees make without prior
NRC review; for example, changes
under §§ 50.54, 50.59 and 70.32
Licensees will be billed for post-
implementation reviews of these
changes under §§ 170.21 and 170.31,
beginning with the effective date of the
FY 1997 final fee rule. There will be no
change in how fees are assessed for any
pre-implementation interactions
including any review prior to licensee
submissions, between the NRC and
licensees. As in the past, any pre-
implementation interaction will not be
fee-bearing. The NRC intends to inform
reactor licensees, in the near future, that
their submittals under § 50.54 (a), (p)
and (q) should not ask for pre-
implementation reviews. Instead,
licensees are required to perform their
analyses, implement their changes (if
the analyses show that the changes do
not degrade plans the NRC has already
approved), and make their submittals
under the relevant paragraph of § 50.54.
The NRC will then verify that the
changes are in compliance with § 50.54.

Part 171

Section 171.13—Notice

The language in this section is revised
to indicate that in the unlikely event the
NRC is unable to publish a fee rule with
an effective date within the current
fiscal vear, the NRC will continue to
assess fees at the same rates as the
previous fiscal year. The NRC believes
that it will be able to publish an
effective fee rule within a current fiscal
year as it has done since FY 1991 when
100 percent fee recovery was initiated.
However, the possibility exists that the
NRC might be unable to establish fees
for & current fiscal year in a timely
manner through the notice and
comment process. Therefore, as a
contingency plan for meeting the
requirement of OBRA~90, the NRC is
amending § 171.13 to ir 'icate that if the
NRC is unable to promuiyate a final fee
rule within a current fiscal year, then
fees will continue to be assessed at the
same rates as the previous fiscal year.
The NRC will continue to work
diligently to publish the fee rules at the
earliest possible time during the fiscal
Vear.

Section 171.15—Annual Fee: Reactor
Operating Licenses

The annual fees in this section are
revised as described below. Paragraphs
(a). (). (c)(1), (c)(2), (e). and (f) are
revised to comply with the requirement
of OBRA-90 that the NRC recover
approximately 100 percent of its budget
for FY 1997,

Paragraph (b) is revised in its entirety
tc establish the FY 1997 annual fee for
operating power reactors and to change
fiscal year references from FY 1996 to
FY 1997 The fees are established by
increasing FY 1996 anaual fees (prior to
rounding) by 8.4 percent. In the FY 1895
final rule, the NRC stated it would
stabilize annual fees by adjusting the
annual fees only by the percentage
change (plus or minus) in NRC's total
budget authority and adjustments based
on changes in 10 CFR Part 170 fees as
well as in the number of licensees
paying the fees. The first adjustment to
the annua! fees using this method
occurred in FY 1996 when all annual
fees were decreased 6.5 percent below
the FY 1995 annual fees. The activities
comprising the base FY 1995 annual fee
and the FY 1995 additional charge
(surcharge) are listed in paragraphs (b)
and (c) for convenience purposes.

With respect to Big Rc ok Point, &
smaller, older reactor, the NRC hereby
grants a partial exemption from the FY
1997 annual fees similar to FY 1996
based on a request filed with the NRC
in accordance with § 171.11.

29, 1997 / Rules and Regulations

Each operating power reactor, except
Big Rock Point, will pay an annual fee
of $2.978,000 in FY 1997

Paragraph (e) is revised to show the
amount of the FY 1997 annual fee for
nonpower (test and research) reactors.
In FY 1997, the annual fee of §57,300
is 8.4 percent above the FY 1996 |evel
The NRC will continue to grant
exemptions from the annual fee to
Federally-owned and State-owned
research and test reactors that meet the
exemption criteria specified in
§171.11(a)(2).

Paragraph (f) is revised to change
fiscal year date references.

Section 171.16—Annual fees: Materials
Licensees, Holders of Certificates of
Compliance, Holders of Sealed Source
and Device Registrations, Holders of
Quality Assurance Program Approvals,
and Government Agencies Licensed by
the NRC

Section 171.16(c) covers the fees
assessed for those licensees that can
qualify as small entities under NRC size
standards. The NRC will continue to
assess two fees for licensees that qualify
as small entities under the NRC's size
standards. In general, licensees with
gross annual receipts of $350,000 to $5
million pay a maximum fee of $1,800
A second or lower-tier small entity fee
of $400 is in place for small entities
with gross annual receipts of less than
$350,000 and small governmental
jurisdictions with a population of less
than 20,000. No change in the amount
of the small entity fees is being made
because the small entity fees are not
based on the budget but are established
at a level to reduce the impact of fees
on smal] entities. The small entity fees
are shown in the final rule for
convenience. A materials licensee may
pay a reduced annual fee if the licensee
qualifies as a small entity under the
NRC's size standards and certifies that
it is a small entity using NRC Form 526.

Section 171.16(d) is revised to
establish the FY 1997 annual fees for
materials licensees, including
Government agencies, licensed by the

NRC. These fees were determined by
increasing the FY 1996 annual fees
(prior to rounding) by 8.4 percent.

In addition, an annual fee is
established in §171.16(d), fee Category
1.E., for each Certificate of Compliance
issued to the USEC on November 26,
1996, to operate the two gaseous
diffusion plants (GDPs) located at
Paducah. Kentucky, and at Piketon,
Ohio. The NRC announced its intent to
issue the compliance certificates to
USEC on September 19, 1996 (61 FR
49360). The NRC assumed regulatory
jurisdiction over the two plants from
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DOE on March 3. 1997, Because the two
plants have been certified in FY 1997,
the NRC is establishing an annual fee of
$2.606.000 for each of these two
facilities. The NRC methodology for
determining annual fees for major fuel
facilities was explained in the FY 1995
final fee rule published in the Federal
Register on June 20, 1995 (60 FR 32234).
As indicated in the Federal Register, the
methodology can be applied to
determine annual fees for new licenses
or certificates. The NRC has applied the
methodology to the USEC facilities and
has concluded that the relative weighted
safety and safeguards factors for these
facilities is similar to a high enriched
uranium facility. Therefore, the NRC is
establishing the annual fee for each
USEC uranium enrichment facility at
$2,606.000, the same as that for a high
enrichment faci!'ty (fee category
1.A.(1)(a)). Because the certifications are
in effect for the last six months of FY
1997, the NRC will assess one-half of
the annual fee or $1,303.000 to USEC for
each certificate for FY 1997

The amount or range of the FY 1997
annual fees for all materials licensees is
summarized as follows:

MATERIALS LICENSES—ANNUAL FEE

RANGES
Category of license l Annual fees
Pan 70—High enriched T $2,606,000
fuel facility. ;
Part 70—Low enriched | $1,279,000.
fuel facility. l
Part 40—UF, conver- l $648,000.
sion facility.
Part 40—Uranium re- ' $22.300 to $61,800.
covery facilities.
Part 30—Byproduct | $490 1o $23,500 "
a Ma;onalT Licenses | " -
ant 71—Transportion | $1,000 to ,800.
of Radioactive Mate- |
nal. I
Pant 72—independent | $283,000
Storage of Spent
Nuclear Fuel.

' Excludes the annual fee for a few miltary
“"master” materials licenses of broad-scope is-
sued to Government agencies, which is
$421,000.

Footnote 1 of 10 CFR 171.16(d) is
amended to provide a waiver of the
annual fees for materials licensees, and
holders of certificates, registrations, and
approvals, who either filed for
termination of their licenses or
approvals or filed for possession only/
storage only licenses before October 1,
1996, and permanently ceased licensed
activities entirely by September 30,
1996. All other licensees ancl approval
holders who held a license or approval
on October 1, 1996, are subject to the FY
1997 annual fees.

Section 171.17- -Proration

The NRC is amending the proration
provisions in § 171.17 for reactor and
materials licenses. Paragraph (a) is
amended to reflc.t the changes in 10
CFR Part 50 relating to the
decommissioning of power reactors
which became effective August 28. 1996
(61 FR 39278). Reactor annual fees will
be prorated based on the requirements
of § 50.82(a)(2) that upon docketing of
the certifications for permanent
cessation of operations and permanent
remov~al of fuel from the reactor vessel
or when a final legally effective order to
permanently cease operations has come
into effect, the 10 CFR Part 50 license
no longer authonzes op ration of the
reactor or emplacement or retention of
fuel into t* - reactor vessel. Previously
the proratic . ¢ . sactor aunual fees was
based on the date of issuance of the
possession only license (PO |

Paragraph (b) is amended ‘o recognice
that materials licenses transferred 0 a
new Agreement State are considered
terminated by the NRC for annual fee
purposes, on the date that the
Agreement with the State becomes
effective. The State of Massachusetts
became an Agreement State on March
21,1997, and approximately 425
materials lic ~nses were transferred to
the State on the effective date of the
Agreement. The NRC will assess the
annual fees for those licenses being
transferred to the State of Massachusetts
using the current proration provisions of
§171.17(b) whereby the licenses will be
considered terminated on the effective
date of the Agreement with
Massachusetts.

New licenses issued during FY 1997
will receive a prorated annual fee in
accordance with the current proration
provision of § 171.17. For example,
those new materials licenses issued
during the period October 1 through
March 31 of the FY will be assessed
one-half the annual fee in effect on the
anniversary date of the license. New
materials licenses issued on or after
April 1, 1997, will not be assessed an
annual fee for FY 1997 Thereafter, the
full annual fee is due and payable each
subsequent fiscal year on the
anniversary date of the license.
Beginning June 11, 1996, (the effective
date of the FY 1996 final rule), affected
materials licens=e; will be subject to the
annual fee in effect on the anniversary
date of the license. Affected licensees
who are not sure of the anniversary date
of their materials license should check
the original issue date of the license.

Section 171 19—Pavment

Paragraph (b) is revised to give credit
for partial payments made by certain
licensees in FY 1997 toward their FY
1997 annual fees. The NRC anticipates
that the first, second, and third quarterly
pavments for FY 1997 will have been
made by operating power reactor
licensees and some larg» materials
licensees before the final rule becomes
effective. Therefore, the NRC will credit
payments received for those quarterly
annual fee assessments toward the total
annual fee to be assessed. The NRC will
adjust the fourth quarterly bill to
recover the full amount of the revised
annual fee or to make refunds. as
necessary. Payment of the annua) fee is
due on the date of the invoice and
interest accrues from the invoice date.
However, interest will be waived if
geymem is received within 30 days

om the invoice date,

Paragraph (c) is revised to update
fiscal year references. Paragraph (d) is
revised to modify the billing schedule
for terminated materials licenses and
new materials licenses. Licenses subject
to the annual fee that are terminated
during the fiscal year but prior to the
anniversary month of the license will be
billed upon termination for the fee in
effect at the time of the billing. New
licenses subject to the annual fee will be
billed in the month the license is issued
or in the next available monthlv billing
for the fee in effect on the anniversary
date of the license. Thereafter, annual
fees for new licenses will be assessed in
the anniversary month of the license.

As in FY 1996, the NRC will continue
to bill annual fees for most materials
licenses on the anniversary date of the
license (licensees whose annual fees are
$100,000 or more will continue to be
assessed quarterly). The annual fee
assessed will be the fee in effect on the
license anniversary date. This applies to
those materials licenses in the following
fee categories: 1.C. and 1.D.; 2.A.(2)
through 2.C.; 3.A. through 3P 4.A.
through 9.D., and 10.B. For annual fee
purposes, the anniversary date of the
materials license is considered to be the
first day of the month in which the
on‘ginaf materials license was issued.
For example, if the original materials
license was issued on June 17 then, for
annual fee purposes, the anniversary
date of the materials license is June 1
and the licensee would continue to be
billed in June of each year for the
annual fee in effect on June 1. Materials
licensees with anniversary dates in FY

1997 before the effective date of the FY
1997 final rule will be billed during the
anniversary month of the license and
continue to pay annual fees at the FY
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1996 rate in FY 1997 Those materials
licensees with license anniversary dates
falling on or after the effective date of
the FY 1997 final rule will be billed, at
the FY 1997 revised rates, during their
anniversary month of their license and
pavment will be due on the date of the
invoice.

During the past six years, many
licensees have indicated that, although
they held a valid NRC license
authorizing the possession and use of
special nuclear, source, or byproduct
material, they were either not using the
material to conduct operations or had
disposed of the material and no longer
needed the license. In response, the
NRC has consistently stated that annual
fees are assessed based on whether a
licensee holds a valid NRC license that
authorizes possession and use of
radioactive material. Whether or not a
licensee is actually conducting
operations using the material is a matter
of licensee discretion. The NRC cannot
control whether a licensee elects to
possess and use radioactive material
once it receives a license from the NRC.
Therefore, the NRC reemphasizes that
the annual fee will be assessed based on
whether a licensee holds a valid NRC
license that authorizes possession and
use of radioactive material. To remove
any uncertainty, the NRC issued minor
clarifying amendments to 10 CFR
171.16, footnotes 1 and 7 on July 20,
1993 (58 FR 38700).

V. Environmental lmpact: Categorical
Exclusion

The NRC has determined that this
final rule is the type of action described
in categorical exclusion 10 CFR
$1.22(c)(1). Therefore, neither an
environmental impact statement nor an
environmental impact assessment has
been prepared for the final regulation.
By its very nature, this regulatory action
does not affect the environment, and
therefore, no environmental justice
issues are raised.

V1. Paperwork Reduction Act
Statement

This final rule contains no
information collection requirements
and, therefore, is not subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S C. 3501
ot seq.).

VIL. Regulatory Analysis

With respect to 10 CFR Part 170, this
final rule was developed pursuant to
Title V of the Independent Offices
Appropriation Act of 1952 (IOAA) (31
U.S.C. 9701) and the Commission's fee
guidelines. When developing these
guidelines the Commission took into

account guidance provided by the U.S
Supreme Court on March 4, 1974, in its
decision of National Cable Television
Association, Inc. v. United States, 415
U.S. 36 (1974) and Federal Power
Commission v. New England Power
Company, 415 U.S. 345 (1974). In these
decisions, the Court held that the IOAA
authorizes an agency to charge fees for
special benefits rendered to identifiable
persons measured by the “value to the
recipient” of the agency service. The
meaning of the IOAA was further
clarified on December 16, 1976, by four
decisions of the U.S. Court of Appeals
for the District of Columbia: National
Cable Television Association v. Federal
Communications Comrmuission, 554 F.2d
1094 (D.C. Cir. 1976); National
Association of Broadcasters v. Federal
Communications Commission, 554 F.2d
1118 (D.C. Cir. 1976); £l ~tronic
Industries Association v. Federal
Communications Commuission, 554 F.2d
1109 (D.C, Cir. 1976) and Capital Cities
Communication, Inc. v. F aderal
Communications Commission, 554 F.2d
1135 (D.C. Cir. 1976). These decisions of
the Courts enabled the Commission to
develop fee guidelines that are still used
for cost recovery and fee development
purgoses.

The Commission's fee guidelines were
upheld on August 24, 1979, by the U.S.
Court of Appeals for the Fifth Circuit in
Mississippi Power and Light Co. v. U.S.
Nuclear Regulatory Commission, 601
F.2d 223 (5th Cir. 1979), cert. denied,
444 U.S. 1102 (1980). The Court held
that—

(1) The NRC had the authority to recover
the full cost of providing services to
identifiable beneficiaries;

(2) The NRC could properly assess a fee for
the costs of providing routine inspections
necessary to ensure a licensee's compliance
with the Atomic Energy Act and with
applicable regulaticns:

(3) The NRC could charge for costs
incurred in conducting environmental
reviews required by NEPA,

(4) The NRC properly included the costs of
uncontested hearings and of administrative
and technical support services in the fee
schedule:

(5) The NRC could assess a fee for
renewing a license to operate a low-level
radioactive waste burial site; and

(6) The NRC's fees were not arbitrary or
capricious.

With respect to 10 CFR part 171, on
November 5, 1990, the Congress passed
Public Law 101-508, the Omnibus
Budget Reconciliation Act of 1990
{OBRA-90) which requi =d that for FYs
1991 through 1995, approximately 100
percent of the NRC budget authority be
recovered through the assessment of
fees. OBRA-90 was amended in 1993 to
extend the 100 percent fee recovery

requirement for NRC through FY 1998
To accomplish this statutory
requirement, the NRC, in accordance
with § 171,13, is publishing the final
amount of the FY 1997 annual fees for
operating reactor licensees, fuel cycle
licensees, materials licensees, and
holders of Certificates of Compliance,
registrations of sealed source and
devices and QA program approvals, and
Government agencies. OBRA-90 and the
Conference Committee Report
specifically state that—

(1) The annual fees be based on the
Commission's FY 1897 budget of 5476 8
million less the amounts collected from Part
170 fees and the funds directly appropriated
from the NWF to cover the NRC's high level
waste program and the general fund related
to commercial vitrification of waste at the
Department of Energy Hanford, Washington
site.

(2) The annual fees shall, to the maximum
extent practicable, have a reasonable
relationship to the cost of regulatory services
provided by the Commission, and

(3) The annual fees be assessed to those
licensees the Commission, in its discretion,
determines can fairly. equitably. and
practicably contribute to their payment

10 CFR Part 171, which established
annual fees fur operating power reactors
effective October 20, 1986 (51 FR 33224;
September 18, 1986), was challenged
and upheld in its entirety in Flornda
Powe: and Light Company v. United
States, 846 F.2d 765 (D.C. Cir. 1988),
cert. denied, 490 U.S, 1045 (1989).

The NRC's FY 1991 annual fee rule
was largely upheld by the D.C. Circuit
Court of Appeals in Allied Signal v.
NRC, 988 F.2d 146 (D.C. Cir. 1993).

VII1. Regulatory Flexibility Analysis

The NRC is required by the Omnibus
Budget Reconciliation Act of 1990 to
recover approximately 100 percent of its
budget authority through the assessment
of user fees. OBRA-90 further requires
that the NRC establish a schedule of
charges that fairly and equitably
allocates the aggregate amount of these
charges among licensees.

This final rule establishes the
schedules of fees that are necessary to
implement the Congressional mandate
for FY 1997. The final rule results in an
increase in the annual fees charged to
all licensees, and holders of certificates,
registrations, and approvals. The
Regulatory Flexibility Analysis,
prepared in accordance with 5 U.S.C.
604, is included as Appendix A to this
final rule. The Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA) was signed into law on
March 29, 1996. The SBREFA requires
all Federal agencies to prepare a written
compliance guide for each rule for
which the agency is required by 5 US.C
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604 to p..pare a regulatory flexibility
analysis. Therefore, in compliance with
the law, Attachment 1 to the Regulatory
Flexibility Analysis (Appendix A to this
document) is the small entity
compliance guide for FY 1997,

IX. Backfit Analysis

The NRC has determined that the
backfit rule, 10 CFR 50.109, does not
apply to this final rule and that a backfit
analysis is not required for this final
rule. The backfit analysis is not required
because these final amendments do not
require the modification of or additions
to systems, structures, components, or
the design of a facility or the design
approval or manufacturing license for a
facility or the procedures or
organization required to design,
construct or operate a facility.

X. Small Business Regulatory
Enforcement Fairness Act

In accordance with the Small
Business Regulstory Enforcement
Fairness Act of 1996 the NRC has
determined that this action is a major
rule and has verified this determination
with the Office of Information and
Regulatory Affairs of the Office of
Management and Budget.

List of Subjects
10 CFR Part 170

Byproduct material, Import and
export licenses, Intergovernmental
relations, Non-payment penalties,
Nuclear materials, Nuclear power plants
and reactors, Source material, Special
nuclear material.

10 CFa Part 171

Annual charges, Byproduct material,
Holders of certificates, registrations,
approvals, Intergovernmental relations,
Non-payment ?enalues. Nuclear
materials, Nuclear power plants and
reactors, Source material, Specia!
nuclear material.

For the reasons set out in the
preamble and under the authority of the

Atomic Energy Act of 1954, as amended,

and 5 U.5.C. 552 and 553, the NRC is
adopting the following amandments to
10 CFR parts 170 and 171,

PART 170—FEES FOR FACILITIES,
MATERIALS, IMPORT AND EXPORT
LICENSES, AND OTHER
REGULATORY SERVICES UNDER THE
ATOMIC ENERGY ACT OF 1954, AS
AMENDE!

1. The authority citation for part 170
continues to read as follows:

Authority: 31 U.S.C. 9701, 96 Stat 1051,
sec. 301, Pub. L. 92-314, 86 Stat. 222 (42
US.C. 2201w); sec. 201, Pub. L 93-4381, 88
Stat. 1242, as amended (42 U.S.C. 5841). sec.
205, Pub. L. 101-576, 104 Stat. 2842, (31
US.C 901)

2.1n §17..11, paragraph (a)(11) is
added to read as follows:

§170.11  Exemptions.

(.) L

(11) Materials portable gauge licenses
issued in accordance with NUREG~
1556, Volume 1, that are amended to
change only the name of the Radiation
Safety Officer. This exemption does not
apply to those materials portable gauge
licenses that also authorize possession

SCHEDULE OF FACILITY FEES

and use of nuclear materials for other
activities.

3. Section 170.20 is revised to read as
follows:

§170.20 Average cost per professional
staft-hour.

Fees for permits, licenses,
amendments, renewals, special pre‘ scts,
Part 55 requalification and replacement
examinations and tests, other required
reviews, approvals, and inspections
under §§ 170.21 and 170.31 that are
based upon the full costs for the review
or inspection will be calculated using
the following applicable professional
staff-hour rates:

Reactor Program (§170.21 Ac-  $131 per
tivities). hour
Nuclear Matenals and Nuclear $125 per
Waste Program (§170.31 Ac- hour.

tivities).

4. In §170.21, the introductory text,
Category K, and footnotes 1 and 2 to the
table are revised to read as follows:

§170.21 Schedule of fees for production
and utilization facilities, review of str~Aarg
referenced design upprovals, speci |
projects, inspections and import ar 4 export
licenses.

Applicants for construction permits,
manufacturing licenses, operating
licenses, import and export licenses,
approvals of facility standard reference
designs, requalification and replacement
examinations for reactor operators, and
special projects and holders of
construction permits, licenses, and
other approvals shall pay fees for the
following categories of services.

[See footrotes at end of table)
Facility categories ang type of fees Fees'?
K. Import and export licenses:
meulorlhom'oonlndcmonmyolwmmmmamtm:amoxpoﬂodyofwmbvwm-
tion and utikzation facilities issued pursuant to 10 CFR Part 110
1.Appticauon'ocmooﬂoroxponolructmwwmlemw.xmofconmmmmhMuM
by the Commissioners and the Executive Branch, for example, actions under 10 CFR 110.40(b);
ADDIUCAUON-NUBW HOBMBO .............oououesouiisiesssisssseesesssassso ssssssess s sssseesseseseesesssseeeesssseeeeeeeem et se s eeeeees e eeeeee e $8,100
ONPNORMIIOIINE .75 4o b st s Sessb o B oo e A BBt P et e somdb el o ot $8,100
2. Application for export of reactor and other components requinng Executive Branch review only, for example, those
actions under 10 CFR 110.41(a)(1)~(8)
ADDHCAUON-NBW HOBMSE ..........ooiiieioiremcusiaminsassssssessseiesssemseoesssssesssssessssseesesss s smeee et eess e es e et e e eee e eeee oo $5,000
i it e R N (O $5,000
3. Application for export of components requiring foreign government assurances only:
Application-new license ... G e P $2,900
T e e R e A e A G W O L R o s PNl et e Py oo oo Eb R $2,900
4. Application for export of facility components and equipment not requiring Commissioner review, Executive Branch
review. of foreign government assurances:
INDEORCREDIUIW HOBTUID .. uecssscousisinsnsesiussstsiosssintessnthussasoninstebes a N aasssonss siisasssas ot e rbessasos s orio st st e ess s ot s b $1,300
INTRUDIMAPPNIINE i i 04490 S A 4 PR S kb b o et p $1,300
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SCHEDULE OF FacCiLITY FEEs—Continued
(See footnotes at end of tabie)

Facility categonies and type of fees Fees'’

§ Minor amendment of any export or import license to extend the expiration date, change domestic information, of
make other revisions which do not requize In-depth analysis of review:
Amendment ... e et et ki SRR A AN e LA R TR 554K e s euk SRRy s TR R s ’ $190
' Fees will not be charged for orders issued Dy the Commission pursuant to §2.202 of this chapter or for amendments resulting specifically
from the requirements of these types of Commission orders. Fees will be charged for ovals issued under a specific exemption provision of
the Commission's regulations under Titie 10 of the Code of Federal Reguiations (e.g., §§50.12, 73.5) and any other sections now or hereafter in
effect regardiess of whether the approval is in the form of a license amendment, letter of approval, safety evaluation repont, or other form. Fees
for licenses in this schedule that are intially issued for less than full power are based on review through the issuance of a full power license
(generally full power is considered 100 percent of the tacility's full rated power). Thus, if a licensee received a low power license or a t ary
hicense for less than full power and subsequently receives full power authority (Dy way of license armnendment or otherwise), the total costs for the
license will be determined through that period wr.en authority 1 granted for full power operation. If a situation arises in which the Commussion de-
terrines that full operating power for a particular facilty should be less than 100 percent of full rated power, the total costs for the license will be
at that determined lower operating power level and not at the 100 gorcom capacity.
2 Eyll cost fees will be determined based on the professionai staft ime and appropriate contractual suppont services expended. For applications
currently on file and for which fees are determi based on the full cost expended for the review, the professional stat! hours expended for the
review of the application up to the effective date of the final rule will be determined at the professional rates in efect at the time the service was

For those applications currently on file for which review costs have reached an applicable fee ceiling establishert by the June 20, 1984,
and July 2, 1990, rules but are still pending completion of the review, the cosl incurred after any applicable ceiling was r. ached through January
2. 1989, will not be billed to the applicant. Any professional staff-hours expended above those cellings on or after Jarwary 30. 1989, will be as-
sessed al the applicable rates established by g17020. as appropriate, excz; for topical reports whose costs exceed $50,000. Costs which ex-
ceed $50,000 for any topical report, amendment, revision of supplement 10 a topical report completed or under review from Januar, 30, 1988,
through August 8, 1991, will not be billed to the applicant. Any professional hours expended on or after August 9, 1991, will be assessed at the
applicable rate estabiished n § 170.20. In no event will the total review costs be less than twice the hourty rate shown in §170.20

5. Section 170.31 is revised to read as follows

§170.31 Schedule of fees for materials licenses and other regulatory services, including Inspections, and import and export license..

Applicants for materials licenses, import and export licenses, and other regulatory services and holders of materials

licenses, or import and export licenses shall pav fees for the following categories of services. This schedule includes
fees for health and safety and safeguards inspections where applicable.

SCHEDULE OF MATERIALS FEES
[See footnotes at end of table)

Category of materials licenses and type of fees’ ‘ Fee??

1. Special nuciear material.

A. Licenses for possession and use of 200 grams or more of piutonium in unsealed form or 350 grams or more of contained
U-235 in unsealed form or 200 grams or more of U-233 'n unsealed form. This includes applications to terminate licenses
as well as licenses authorizing possession only

License, Renewal, AMendment ... e N e S O PO P T8 | Full Cost.

Inspections | Full Cost.
B. Licenses for receipt and storage of spent fuel at an independent spent fuel storage instaliation (ISFSI) |

License, Renewal, Amendment ... ... B T T R e o e T s | Full Cost,

| T L ot e AL e PP ! Full Cost.
C. Licenses for possession and use of special nuciear material in seaied sources contained in devices used in industnal

measuring systems, including x-ray fluorescence analyzers: 4 |
T | $580.
ATDTENNBNL ... «iconosonsesssssssrsnussrssesosrsiniossaiass B e S R SO e Ve s O e e e S | $390

D. All other special vnu.“ur material icenses, except licenses authoﬁzmg special nuclear material in unseaied form in com- |

bination that would cor stitute a critical quantity, as defined in §150.11 of this chapter, for which the licensee shall pay the \
same fees as those for Tategory 1A:4

..................................................................................................................................................... 1 $780
ATDBIIMIBIN ... ioivrsisss sivussiassssnninesasss sinsasssssssness b teubeesse s s bR bes SR s nadere AR PSR FRRE SR KRR EER HASER RSSO AR SRR OSSNSO SRR H AT A | $300
E. Licenses or certificates for construction and operation of a uranium eniichment facility: ‘
License, RENOWAl, AMENGMENT ... ..ot s sk d v an PR b SA A Y bR PRI AR | Full Cost
INSPOCTONS 1. oucvivessrs srassirsosasinassnsssssenassnsuensastassnnins v eoNendsasbak Senn e nanad SO AA A TSI VRSO SS RS IR R 1Y SR AS SRS SRR SNBSS | Full Cost
2. Source material: |
A. (1) Licenses for possession and use of source material in recovery operations such as milling, in-sity ieaching, heap-
leaching, refining uranium mill concentrates 10 uranium hexafluoride, ore buying stations, ion exchange facilities and in |
processing of ores containing sou'ce material for extraction of metals other than uranium of thonum, including licenses au- |
thorizing the possession of Dyproduct wasle malerial (tailings) from source material recovery operations, as well as i~ |
censes authorizing the possession and maintenance of a facihty in a standby mode:
P P AR (————— e B Dk Full Cost
INBPOCHONS ...ccorversrirnr wersssmsnssianesssrssnsss AT AU A R e | L
(2) Licenses that authorize the receipt of byproduct material, as defined in Section 11e(2) of the Atomic Energy Act, from
other persons for possession and disposal except those licenses subject to fees in Category 2.A.(1).
O D Y P L Je————— RN | Full Cost.

ettt R —— . | Full Cost
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SCHEDULE OF MATERIALS FEES—Cortinued
[See footnotes at end of table)

Category of matenals licenses and type of fees '

Fee??

3

Amendment
- J. Licenses issued pursuant to Subpart B of Part 32 of this chapter to distribute

(3) Licenses that authonize the receipt of byproduct material, as defined in Section 11e(2) of the Alomic Energy Act, from
olﬂovponomlo:poucwonanddilpoulmmnwwtmaimalo'muamummlohmmsmmoym lcens-
ee’'s miling operations, except those licenses subject to the fees in Category 2.A.(1):

s ramias o acama N S

- ou‘mmxiormoflor

-

matenal.
A.mqummmmmmmwmmwmmpmmmasmmm
bpmmuwmmdmmwwmmwwmwm

Application—New license

. ' bvmaw«un?maoamu -~
manufacturing of ftems containing byproduct matenal for distribution:

..........................................................................................................................................................................

C. Licenses issued pursuant to §§ 32.72, 32.73, and/or 32.74 of this ~hapter authorizing the processing or manufacturing and
Mamawmmuws.mmm. reagent kits and/or sources and devices containing by-
mmw‘maewogocydoumnpuybkmmmtowommnowmmmwmmqa
manutacturing is exempt uncor 10 CFR 170.11(a)(4). These licenses are covered oy fee Category 3D:

.........................................................................................................................................................................

0. Licenses and approvals issued pursuant to §§32.72, 32.73, and/or 32.74 of this chapter authorizing distribution or redis-
tribution of radiopharmaceuticals, generators, reagent kits and/or sources or devices not invoiving processing of byproduct
maierial. This category includes licenses issued pursuant 1o §§32.72, 22.73, and/or 3274 to nonprofit ed..cational instity-
tions whose processing or manufacturing is exempt under 10 CFR 170.11(a)(4):

Amendment

................................................................................................................

E.mmedeMhMmmmmdmmmmmmi
rat removed from its shield (self-shielded units):

F. Licenses for possession and use of less than 10,000 curies of byproduct material in sealed sources for irradiation of mate-
mmmwmnowmmm.m.wogorymommmmrmmmmm
mdnmnmcmmbnﬂumwmmﬁonm:

Application—New license

G. Licenses for possession and use of 10,000 curies or more of byproduct materia) in sealed sources for iradiation of mate.
mmmmmoebonpoud!ovMmumuo.mamymmwummvhmmmmm-
umdmmmownmunmumudlammnonm:

Amendment

H.Lumsmmmwnw&mnAoleszdmmmmtommonommmngbyproo\mmtmwro-
mcwmnmwponomuomptfvom!holieommgWromdewdw:M.clwmw
lw\oﬂzmndmmofnmmthavomnmuwmmmwwmonommmmmvmv
ments of Part 30 of this chapter:

Application—New license

l.womswwmwsmpontPnnazolmmnoQMQnomco'wmngbyprod\mmwovm
tities of byproduc. material that do not require device evaluation 10 persons exempt from the licensing requirements of Part
30 of this chapter, except for specific licenses authorizing redistribution of ems that have been authorized for distribution
to persons exempt from the licensing requirements of Part 30 of this chapter:

items containing byproduct material that re-
Quire sealed source and/or device review 10 persons generally licensed under Part 31 of this chapter, except spe-ific i
mam:mrmmionmmmruvoboonauthonzodforaatrhmonwpormmwmwm
Part 31 of this chapter:
i b B R L v A L
K. Licenses issuad pursuant to Subpart B of Part 32 of this chapter to distribute items containing byproduct matenal or quan- |
titles of byproduct material that do not require sealed source and/or device review 1o persons generally licensed under Part |
31 of this chapter, except specific licenses authorizing redistribution of items that have been authorized for distribution to {
persons generally licensed under Part 31 of this chapter. |
ADDHCBUON==NOW HCBMSE ...........cooivivuerserisisinnsinsiessessomssssssessassess e ensesstessesssessaseesss s sssesteesse e es e esesss e T T T A, |
Amendment 5

Full Cost.
Full Cost.

§130.

$3,700.
$580.

$3,900.
$550.

$1,600.

$7,100,
$650.

$1,100.
$390.

$2,000.
$450.

$4,700.
$760.

$1,800.
$310.
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SCHEDULE OF MATERIALS Fees—Continued
[See footnotes at end of table)

Category of materials licenses and type of lees’ Fee: !

L. Licenses of broad s-ope for possession and use of byproduct malenal 1ssued pursuant 10 Parts 30 and 33 of thus chapter |
for research and development that do not authorize commercial distnbution: |

e : $5,600
Amencment ....... i caessereab RSN RS ARSI SRS O SOARSAAR bO R AR R4S it
M. Other licenses for possession and use of byproduct material issued pursuant to Part 30 of this chapter for research and
develcpment that do not authorize commercial distribution: k
e $1.800
AASUBTUIIMONN .. orcove s onsanssass s 6084605505568 500 4548480484 RARR 4R R4S RRRSRGE G AFRA AR 4BRR AR A S SAARA A ST $640

N. Licenses that authorize services
(1) :mmu that authorize only calibration and/or leak testing services are subject to the tees specified in lee Category
3P, and
(2) Licenses that authorize waste disposal services are subject to the fees specified in fee Celegornies 4A, 4B, and 4C:
Apgplication-—New 3

................... $2,100
DIBOANIOE ..o ouishoons oGRS AN S RN A b MRS A s I s st P assters s R L
O. Licenses for possession and use of byproduct material issued pursuant to Part 34 of this chapter for industrial radiogra- |
phy operations: . !
ADDUCRUON-—NOW HOBMBO ......cocutreersssssssnssssess 7844437 AR LT L AR S $4.400.
JAPUBMRYNDR v xvonemsnsode s hosasyhs 4434 R b 404404058 045040100 1 1 RO A1 R S ARSI 0 | $700.
P. All other specific byproduct material icenses, except those in Categories 44 through 90: |
T | $750.
AATOMOTMIIUBIN ....vvomvecacisessrsmapsbnsssssbrnsssehionssiasasssn s hehsTA s HARHA A SR SN AR STV AESA U THEOATANASH SKRIRSA SN

4. Waste disposal and processing:

A Licenses specifically authorizing the receipt of waste byproduct malerial. source material, or special nuclear material from !
other persons for the purpose of contingency storage of commercial land disposal by the licensee; or licenses authorizing |
contingency storage of low-level radiocactive waste at the site of nuclear power reactors; of licenses for receipt of waste ‘,

from other persons for incineration or other treatment, packaging of resuiting waste and residues, and transfer of packages |

3 another person authorized to receive of dispose of waste material.
License, renewal, amenament ... PR Tt e e TR B R Full Cost.
IASPOCHONS ......cococrvsvssssssssssinesissssssissotsssssssntsssbsas s sisss oo D e e l Full Cost.
B. Licenses specificaily authonzing the receipt of waste byproduct material, source material, or special nuclear matenal from
other persons for the purpose of packaging of repackaging the material. The licensee will dispose of the matenal by trans-
fer to another person authorized to receive or dispose of the matenal:

DATMDORMIDON .. ..o samsionsnsvapubonyins b esaRs S SpRIMERINELRSHESRI AN 44 38 A SRS SRR S P43 pom S e el |

C. Licenses specifically autherizing the receipt of prepackaged waste byproduct material, source material, or special nislear ‘{
matenal from other persons. The licensee will dispose of the material by transfer 1o another persor authorzed to receive |
or dispose of the material

5. Well logging: i
A. Licenses for possession and use of byproduct material, source material, and/or special nuclear material for well logging, |

well surveys, and tracer studies other than field flooding tracer studies
O :
IATIMBPIEITIOR. ... ..iesocusiasusssns hsoedoorasyssusssassesnissassins opaNS ML i araeiAsRE2 LN IAT RS Fis At oLttt b

8. Licenses for possession and use of byproduct material tor field flooding trecer studies:

LICOMDE, FOMBWE), BIMOIGIMBIN .c..esceetsriesrssseashsa s 8L 451 8RR AL ST et s R ‘
6. Nuclear laundnes: ‘
A. Licenses for commercial collectior and laundry of tems contaminaied with byproduct material, source material, or special |
nuclear material: ‘

7. Medical licenses:
A Licenses issued pursuant to Parts 30, 35, 40,
rial, or special nuclear material in sealed sources contined in teletherapy devices:
ADDUCRIONNOW HOBNBE .......oocovrissimmsississes st cssiasmsssssnios

Amendment .
B. Licenses of broad scope issued to medical institutions of two or more physicians pursuant 1o Parts 30. 33, 35, 40, and 70 |
of this chapter authorizing research and development, including human use of byproduct material, except licenses for by- |
product materal, source material, or special nuciear matenal in sealed souw ces contained in leletherapy devices:
ATRONITION . c..c..cvonsisasssscsssssssisssmsess sasssepsasmR S RR RS RASHAFSmTAAA T s stssssesataasesas e aweeen e Ol e o sasbih
C. Other licenses issued pursuant to Parts 30, 35, 40, and 70 of this chapter for human use of byproduct material, sOur
material, and/or special nuclear matenal, except licenses for byproduct material, source material, or special nuciear mate- |
rial in sealed sources contained in teletherapy devices. '
ADDUCAUON-—NEW HOBMSE .. ..oovvercriscs s s s s s - | 81,800
ATIBNIGIMONE ..o ivviveysnssessensunsansase assisssssssasos adgiLesssressaiansasssininss exvasnnigrariadaevy sk kERORASHAPIS T PR e e
8. Civil defense: |
A. Licenses for possession and use of byproduct matenal, source material, or special nuciear matarial for civil defense activi- |
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SCHEDULE OF MATERIALS FEES—Continued
[See footnotes at end of table)
Category of materials licenses and type of fees ' Fee?!
9. Device, product, or sealed source safety evaluation: f
A. Safety evaluation of devices or products containing byproduct material, source material, or special nuclear material, ex-
cept reactor fuel devices, for commercial distribution:
FABIDSMBDMAYSmBBEIY MY 34443 0440 035545585 w4845 B e $3.700.
Amendment—each device .........................o... A0k e A A AR 4o s b 49 e B e N ek b b $610.
B. Safety evaluation of devices or products containing byproduct material, source material, or special nuclear matenal manu-
Mmmmmeﬁamol,wlamby.lunolemwn.oxcoptnmovlwdww:
Application—each device ..o, RO Y O SN s e " snssosasusims s | BEDOD:
o ettt horainn e o el $1,100.
C. Safety evaluation of seaied sources containing byproduct matenal, source material, or special nuclear matenal, except
actor fuel, for commercial distribution:
AMONAMBNE—BACH BOUIDR ........vcruerersiunsesnissiosisssanssecesssasminessssesssessommesesme oo TR NSt S $630.
D. Safety evaluation of sealed sources containing byproduct material, source material, or special nuclear material, manufac-
tured in accordance with the unique specifications of, and for use by, a singie applicant, except reactor fuel: |
ApDIICAtON-—aCh SOUICE ... ...................cooevveirrons, | $480.
Amendment—each SOUrce ... $160.
10. Transportation of radicactive material:
A. Evaluation of casks, packages, and shipping containers:
Approval, Renewal, Amendment ... S Y. epieeot O T TS S .. Full Cost.
WUBEEHONG 1....corviucss s rnsasansonssssssensssssossssas s ssoeesi4444540 58 ShLKEARRRRRS S8 44 e 044088 RERAR AR S RSO NOTttckcke Full Cost.
8. Evaluation of 10 CFR Pant 71 quality assurance programs:
Application—Approval

‘nspections
11. Review of standardized spent fuel facilites:
Approval, Renewal. Amendment

Inspections
12. Special projects:®
Approvals and preappiiCation’ CNBING BCHVIIES ...................cc oooiverivoooemssssssessseseeeseeseeeeeoeee oo eeeeeeeeeeoeoeoeeoeoe oo Full Cost.
g 0 S e S T Al Fult Cost.
13. A. Spent tuel storage cask Centificate of Compliance:
ONBDRIOMNNNG e oo 53080444445k b s 54 A 54455 6 bbb | Full Cost.
Amendments, revisions, and supplements ..... ;
T et R - AL
B. Inspections related to spent fuel storage cask
Certificate of Compliance
C. inspections related to storage of spent fuel under QTR0 OF NS OIAPIIN ...oicoinirsinsiniinsinssssssismmmaantoetonsiteesesbiassinsasstias B e | Full Cost.
14. Byproduct, source, or special nuclear material licenses and other approvals authorizing decommissioning, decontamination,
reciamation, or site restoraiion activities pursuant to 10 CFR Pants 30, 40, 70, and 72 of this chapter: |
ADDIOVAI, RONOWAL, AMBNAMENN .........corroreoioiiresiecoeesies e cesesmeessssese 45 maees s et ettt | Full Cost.
e b e O S S A | Fuli Cost,
15. import and Export licenses:

Licenses issued pursuant to 10 CFR Pant 110 of this chapter for the import and export only of special nuclear material,
source matenial, tritium and other byproduct material, heavy water. nr nuciear grade graphite.

A. Application for export or import of high enriched uranium and other materials, including radioactive waste, which must be |
reviewed by the Commissioners and the Executive Branch, for example, those actions under 10 CFR 110.40(b). This cat- |
egory includes application for export or import of radioactive wastes in multiple forms frem muliple generators or brokers |
In the exporting country and/or going to multiple treatment, storage or disposal facilities in one or more receiving countries.

Application-new license T T e, R et P AT STl v g (YD N O $8,100.
ANITUBIMIPIMINE o0 cossisiioinstieinsensios oo abias o anis 54sudi s a8 4R8N S50 ARG e 4 SRk S b e st et $8,100.

B. Application for export or import of special nuclear matenal, source matenal, tritiurn and other byproduct material, heavy |
water, of nuclear grade graphite, including radicactive waste, requinng Executive Branch review but not Commissioner re- |
view. This category includes application for the export o impon of radioactive waste involving a single form of waste from !
a single class of generator in the exporting country to a single treatment, storage and/or disposal facility in the receiving l
country.

ADDUCRUON-NOW HOBMBE ...........ooo..ocomoimusisusesmessssssssnsessssasessssssssnescossssnsessssssssesesassesesas oo msssses sessseeeeesessseeeessssss e s eesesese e seeeeseess | $5,000
AMBNAMBN ....voiivrriesiiisiies s iess s acsessersessss st et eters s eeseses et R P P ST o . N, | $5,000
C. Application for export of routine reloads of low enriched uranium reactor fuel and exports of source material requiring only |
foreign government assurances under the Aiomic Energy Act. I
Application—new license $2,900
e i T T L O O O S I AN AR ST aR | $2,900.

D. Application for expart or import of other materials, including radic ac'ive waste, not requiring Commissioner review, Execu-
tive Branch review, or foreign government assurances under the Atomic Energy Act. This category includes application for |
export or import of radioactive waste where the NRC has previously authorized the export or import of the same form of |
waste to or from the same or similar parties, requining oniy confirmation from the receiving facility and licensing authorities 1
that the shipments may proceed according to previously agreed understandings and procedures. ‘

Application—new license
Amendment
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SCHEDULE OF MATERIALS FEES—Continued
[See footnotes at end of table]

Category of matenals licenses and type of fees '

Fee?
E. Minor amendment of any export or import license to extend the expiration date, change domestic information, or make
other revisions which do not require in-depth analysis, review, or consultations with other agencies or foreign governments.
ATMONOMONE .....oeverrierressssssmnasssnssssnsssertsssssasisnsssssnssssesss i vier VRS 1+ vesenRessARSAARRET AT AR SRR R SRSV LA RR RSP RATA SRS SRS TR $100.
16. ;
Agreement State licensees who conduct activities under the raciprocity provisions of 10 CFR 150.20.
ADDICEUON (NI AIHNG OF FOMM 281) coceoiioirioiasmmnsssassssssssssssssssass oo 41000000008 S80S $1,100.
ROVABIONS. -...c.vonesssssonisncsssssospssasisasasiaysssssesssmstansanes 4usomAsssssndss 50041 03101 ASNS bonoteurospinbsadsssas e SIS IOTI St E SRS m S Hesemh oo s $200.

' Types of lees—Separaie charges, as shown in the scheduie, will be assessed for preapp .« «ion consultations and reviews and applications
for new licenses and approvals, issuance of new licenses and approvals, amendments ana certan renewais 10 existing licenses and approvals,
salety evaluations of sealed sources and devices, and centain inspections. The following guidelines apply 1o these charges:

(a) Application fees. Applications for new materials licenses and ovals, applications 1o reinstate expired, terminated of inactive licenses
and approvais except those 10 fees assessed at full costs, applications filed by Agreement State licensees (o register under the gen-
eral license provisions of 10 CFR 150.20, must be accompanied by the prescribed application fee ior each category, except that applications for
whm:megcmomtucn\ooorydmzwmmﬂammmﬂdmmumwwmmwmphulm

) Luncdmrrovmmwhu memmmwmlwmwmmwwmmmmmw
to full cost fees (lee Categones 1A, 1B, 1E, 2A, 4A, 6B, 10A, 11, 12, 13A, and 14) ar due upon notification by the Commission in accordance
with § 170.12 (b), (e), u\: n,

(c) . Applications subject to full cost fees (fee Catc_ones 1A, 1B, 1E, 2A, 4A, 5B, 10A, 11, 13A, and 14) are due upon
notification by the mmgn in accordance with § 170.12(d).
Amuzvmmmm e6s.

(1)Appuahonltormndmomltouconmmdwovdlm:mwomlom ' M"‘W“c‘m-"wmw""”
sessed at full costs, must be accompanied by the prescribed amendment/revision for each licensa/revision . An application for an
amendment to a hcense or ciassified in more

mmoneheu!mqmumbomnoﬂbythcprmm\mwm
catmry.ﬂoc\odbythoamondmomunbuthomndmomnnpp&mwmormem“lmmuﬂnchuu fee for the

the amendment
highest fee calegory would apply. For those licenses and approvals subject 1o full costs (tee 1A, 1B, 1E, 2A, 4A, 5B, 10A, 11, 12,
13A, and 14), amendment lees are due upon notification by the Commission in accordance with § 170.12(c).
(2)Anlpptuhonbrmndmamwlmluerkcmorappmvtlmllwouidpmmomorwmlml

higher fee category or add a
new fee cat mustboweompm“bylhopvnmbodlpplutmlnummwmy.
(3) An t»on'olmnamomtoclwuorappvovnlthﬁwou‘dnduenlhoncopooiulmmu'sprmmloubw«hoamorymus!
mmwwtmwmmmmmwmmmm

no(t‘) w\eguo;:. to terminate licenses authorizing smali materiais pcogrm.v when no dismantiing or decontamination procedure I8 required, are

(e) Inspection fees. Inspections resulting from investigations conducted by the Office of investigations and nonroutine inspections that resuft
mmum-pu!ynlmbonsmnotoquiom. Thﬂmuuludattullcostwiuboonem.wndbuodonm‘pmiudondmﬂhmow
quired 1o conduct the inspection multiplied by the rate established under § 170.20 plus uz%ipphabb contractual support services costs incurred.

Inspection fees are due upon notification by the Commission in accordance with § 170.12
?meumibodwoodtovommmwuwmmnumpumm 10 CFR 2. or for amendments resutting specifically from the re-
g:mm of these types of Commission orders. However, fees will be char?od for als 1ssued under a specific exemption provision of the
mission's r:aulntnom under Titie 10 of the Code of Federal Regulations (e.g., 10 EFR 30.11, 40.14, 70.14, 73.5, and any other sections now
or hereatier in eflect) regardless of whether the approval 18 in the form of a license amendment, letter of approval, salety evaiuation repont, or
other form. In addition 10 the fee shown, an appiicant may be assessed an additional fee for sealed source and device evaluations as shown In
Catagonies 9A through 80,
3FuN cost tees will be determined based on the professional staf time and appropriate contractual support services expended. For those ;ﬁv-
cations currently on file and for which fees are delermined pased on the full cost expended for the review, the professional stat! hours e
for the review of the application up 1o the effective date of the finai rule will be determined at the professional rates in effect at the time the serv-
e was provided. For apphcations currently on file for which review costs have reached an applicable fee ceiling established by the June 20,
1964, and Ju":g, +990, rules, but are still pending completion of the review, the cost incurred wfier any applicable ceiling was reached th h
Jonuary 29, 1988, will not be billed to the apphcant. An ?rolcwomu stati-hours expended above those ceilings on or aher January 30, 1989,
will be assessed at the applicable rates established by ‘ 70.20, as appropr.ate, except for topical repons whose costs exceed $50,000. Costs
which exceed $50,000 tor each topical report, amendment, revision cr supplement to a topical report completed or urier review from January
30, 1989, through August 8, 1881, will nc® be billed to the applicant. Any professional hours expended on or after ust 8, 1991, will be as
sessed at the applicable rate established in § 170.20. The minimum tolal review cost s twice the hourly rate shown in § 170.20

4 Licensees paying fees under Categories 1A, 1B, and 1E are not subject to fecs under Categones 1C and 1D for sealed sources authorized
in the same license ex in those instances in which an application deals only with the sealed sources authonzed t . license. Applicants for
new licenses that cover both byproduct matenal and special nuclear material in sealed sources for use in gauging ™ es will pay the appro-
priate application fee for fee Category 1C anly.

5 Fees will not be assessed for requests/reporte submitied 10 the NRC

(@) In nse 10 a Generic Letter or NRC Bulletin that does not result in an amendment 1o the license, does not result in the review of an al-
ternate method or reanalys:s 10 meet the requiremants of the Generic Letter, or does not involve an unreviewed salety ‘ssue,

(b) In response to an NRC reques! (at the Associale Office Director level or above) to resolve an identified safety, saleguards, Or environ-
men 4 issue, or 1o assist NRC in developing a ruie, reguialory guide, policy statement, generic letter, or bulietin; or

{c) As a means of exchanging information between industry organizations and the NRC for the purpose of supporting generic regulatory im-
provements or etonts.
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PART 171—ANNUA. FEES FOR
REACTOR OPERATING L'CENSES
AND FUEL CYCLE LICENSES AND
MATERIALS LICENSES, INCLUDING
HOLDERS OF CERTIFICATES OF
COMPLIANCE, REGISTRATIONS, AND
QUALITY ASSURANCE PROGRAM
APPROVALS AND GOVERNMENT
AGENCIES LICENSED BY THE NRC

6. The authority citation for part 171
continues to read as follows:

Authority: Sec. 7601, Pub. L. 99-272, 100
Stat. 146, as amended by sec. 5601, Pub. L.
100~203, 101 Stat. 1330, as amended by Sec.
3201, Pub. L. 101-239, 103 Stat. 2106 as
amended by sec. 6101, Pub. L. 101-508, 104
Stat. 1388, (42 U.S.C. 2213); sec. 301, Pub. L.
92-314. 86 Stat. 222 (42 U.S.C. 2201(w)); sec.
201, BB Stat. 1242, as amended (42 U.S.C.
5841); sec. 2903, Pub. L. 102-486, 106 Stat,
3125, (42 US.C. 2214 note).

7. Section 171.13 is revised to read as
follows.

§171.13 Notice.

The annual fees applicable to an
operating reactor and to a materials
licensee, including a Government
agency licensed by the NRC, subject to
this part and calculated in accordarice
with §5171.15 and 171.16, will be
published as a notice in the Federal
Register as soon as is practicable but no
later than the third quarter of FY 1997
and 1998, The annual fees will become
due and payable to the NRC in
accordance with § 171.19 except as
provided in §171.17. Quarterly
payments of the annual fees of $100,000
or more will continue during the fiscal
year and be based on the applicable
annual fees as shown in §§171.15 and
171.16 of the regulations unti! a notice
concerning the revised amount of the
fees for the fiscal year is published by
the NRC. If the NRC is unable to publish
a final fee rule that becomes effective
during the current fiscal year, then fees
will be assessed based on the rates in
effect for the previous fiscal year.

8. In § 171.15, paragraphs {a), (b), (c)
introductory text, (c)(1), (c)(2), (e), and
(f) are revised to read as follows:

§171.15  Annuai Fees: Reactor operating
licenses.

(2) Each person licensed to operate a
power, test, or research reactor shall pay
the annual fee for each unit for which
the person holds an operating license at
any time during the Federal FY in
which the fee is due, except for thosc
test and research reactors exempted in
§171.11 (a)(1) and (a)(2)

{b) The FY 1997 uniform annual fee
for each operating power reactor which
must be collected by September 30,
1997, is §2,978,000. This fee has been
determined by adjustiug the FY 1996

annual fee upward by 8.4 percent. In the
FY 1995 final rule, the NRC stated it
would stabilize annual fees by adjusting
the annual fees only by the percentage
change (plus or minus) in NRC's total

budget o thority and adjustments based
on 5 in 10 CFR part 170 fees as
well 2 on the number of licensees

paying the fees. The first adjustment to
the annual fees using this method
occurred in FY 1996 when all annual
fees were decreased 6.5 percent below
the FY 1995 ennual fees. The FY 1995
annual fee was comprised of a base
annual fee and an additional charge
(surcharge). The activities comprising
the base FY 1995 annual fee are as
follows:

(1) Power reactor safety and
safeguards regulation except licensing
and inspection activities recovered
under 10 CFR part 17" of this chapter.

(2) Research activities directly related
to the regulation of power reactors.

(3) Generic activities required largely
for NRC to regulate power reactors, e.g.,
updating part 50 of this chapter, or
operating the Incident Response Center.

(c) The activities comprising the FY
1995 surcharge are as follows:

(1) Activities not attributable to an
existing NRC licensee or class of
licensees; e.g., reviews submitted by
other government agencies (e.g., DOE)
that do not result in & license or are not
associated with a license; international
cooperative safety program and
international safeguards activities; low-
level waste disposal generic activities;
uranium enrichment geaeric activities;
and

(2) Activities not currently assessed
under 10 CFR part 170 licensing and
inspection fees based on existing
Commission policy, e.g., reviews and
inspections conducted of nonprofit
educational institutions, and costs that
would not be collecteu from small
entities based on Commission policy in
accordance with the Regulatory
Flexibility Act.

(e) The FY 1997 annual fees for
licensees authc rized to operate a
nonpower (test and research) reactor
licensed under Pa . 50 of this chapter,
except for those reactors exempted from
fees under § 171.11(u), are as follows:

(f) For FY 1997 and FY 1998, annual
fees for operating reactors will be
calculated and assessed in accordance
with §171.13.

9. In §171.16, the introductory text of
paragraph (c) and paragraphs (c)(1),
(c)(4), (d), and (e) are revised to read as
follows:

§171.16 Annual Fees: Materials
Licensees, Holders of Certificates of
Compliance, Hoiders of Sealed Source and
Device Registrations, Holders of Quality
Assurance Program Approvals and
%mnml Agencies Licensed by the

C.

(c) A licensee who is required to pay
an annual fee under this section may
qualify as a small entity. If a licensee

ualifies as a small entity and provides

e Commission with the proper
certification, the licensee may pay
reduced annual fees for FY 1997 as
follows:

| Maximum
annual lee
per li-
censed
category
Small businesses not engaged in
manufacturing and small not-
for-profit organizations (gross
annual receipts):
$350,000 to $5 million ......... $1,800
Less than $350,000 ............. 400
Manufacturing entities that have
an average of 500 employees
or less:
35 to 500 employees ........... 1,800
Less than 35 employees ... 400
Small governmental jurisdictions
{including publicly supported
educational institutions) (popu-
lation):
20,000 to 50,000 ............... 1,800
Less than 20000 ................ 400
Educational institutions that are
not State or publicly sup-
ported, and have 500 employ-
ees or less:
35 10 500 employees ........... ‘ 1,800
Less than 35 employees ...

(1) A licensee qualifies as a small
entity if it meets the size standards
established by the NRC (See 10 CFR
2.810).

(4) For FY 1997, the maximum annual
fee a small entity is required to pay is
$1,800 for each category applicable to
the license(s).

(d) The FY 1997 annual fees for
materials licensees and holders of
certificates, registrations or approvals
subject to fees under this section are
shown below. The FY 1997 annual fees,
which must be collected by September
30, 1997, have been determined by
adjusting upward the FY 1996 annual
fees by 8.4 percent. In the FY 1995 final
rule, the NRC stated it would stabilize
annual fees by adjusting the annual fees
only by the percentage change (plus or
minus) in NRC's total budget authority
and adjustments based on changes in 10
CFR part 170 fees as well as on the
number of licensees paying the fees. The
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first adjustm 1t to the annual fecs using The FY 1995 annual fee was comprised
this method occurred in FY 1996 when  of a base annual ‘ee and an additional
all annual fees were decreased 6.5 charge (surcharge). The activities
percent below the FY 1995 annual fees.  comprising the FY 1995 surcharge are

shown for convenience in paragraph (e)
of this saction.

SCHEDULE OF MATERIALS ANNUAL FEES AND FEES FOR GOVERNMENT AGENCIES LICENSED BY NRC
[See footnotes at end of table]

Category of matenals licenses ,:.Tug':

1. Special nuclear material:
A. (1) Licenses for possession 1« use of U-235 or plutonium for fuel tabncation activities:
(a) {'rategic Special Nuciou Matenal
Babcock 8 Wilcox ShM-42

$2,606,000
Nuclear Fuel Services SNM-124 2,606,000
(b) Low Enriched Uranium in Dispersible Form Used for Fabrication of Power Reactor Fuel:
Combustion Engineering (Mematite) SNM=33 ... ey s RTINS 1,279,000
General Electric Company SNM=1087 ... 1n 1,279,000
Siemens Nuciear Power SNM=1227 ... A 1,279,000
Westinghouse Electric Company SNM=1107 ..o 1,279,000
(2) Ali other special nuclear materials licenses not included in Category 1.A.(1) which are licensed for fuel cycle activities:
(a) Facilites with limited operations: B&W Fuel Company SNM=1188 ... 509,000
(b) All Others. Goneral Electric SNM=860 ... s e S 346,000
B. Licenses for receipt and siorage of spent fuel at an independent spent fuel storage installation SREBE ocovireirssorersessissrner; 283,000
C. Licenses for possession and use of special nuclear matenal in sea .d sources contained in devices used in industrial
measuring systems, INCIUGINg x-ray fIUOT@SCENCE BNBIYZBIS ... i ieiiiimmss s tsiessiess bt AT 00 1,300
D. All other special nuclear material licenses, excep: licenses authorizing special nuclear materal in unsealed form in com-
bination that would constitute a critical quantity, as defined in §150 11 of tais chapter, for which the licensee shall pay
the same fees as those for Category 1.A(2) .. S e, ot S T P et 3,100
£ Licenses or certificates for the operation of a uranium enrichment facility ... i eI e 2.606.000
2. Source material:
A (1) Licenses for possession and use of source material for refining uranium mill concentrates to uranium hexafluoride ... 648,000
(2) Licenses for possession and use of source material in recovery operations such as milling, In-situ leaching, heap-ieach-
ing, ore buying stations, ion exchange facilities and in processing of ores containing source material for extraction of met-
als other than uranium or thorium, iIncluding licenses authorizing the possecsion of byproduct waste matenal (talings)
from source material recovery operations, as well as licenses authorizing the possession and maintenance of a facility in
2 standby mode:
Class |l facilities* ..... 34,900
OOINVET TROMIIBE ® ... oo cecuasssosssivessins nsssdsessassssanessssynssesassssss asshas il eroRs SaoEsaassyaEes sosben s e AR SRR LS008 O ARILIARIA A TAIARATFSIRETATEIRINE S HAS TSRS ’ 22,300
(3) Licenses that authorize the receipt of byproduct material, as defined in Section 11e.(2) of the Atomic Energy Act, fr
other persans for possession and disposal, except those licenses subject to the fees in Category 2.A.(2) or Category e
0 0 T e A AR "

(4) Licenses that authonize the receipt of byproduct material, as defined in Section 11e.(2) of the Atomic Energy Act, from
other persons for possession and disposal incidental 1o the disposal of the uranium waste tailings generated by the Ii-
censee’s milling operations, except those licenses subject 10 the fees in Category 2.A.(2) . e 8,000

B. Licenses which authorize only the possession, use and/or instaliation of source material for shielding 490
C. All other source material iCenses ...................... S TR I BT et M SR PO gL e SOOI DRy 8,700
3. Byproduct matenal

A. Licenses of broad scope for possession and use of byproduct materi:' issued pursuant 1o Parts 30 and 33 of this chap-

ter for processing or manutacturing of items containing byproduct maternial for commercial ERSTRRION +vsvcorsoasorsacnsmmsassisbars 16,600
8. Other licenses for possession and use of byproduct material issued pursuant to Part 30 of this chapter for processing of

manutacturing of items containing byproduct material for commercial AISIDUNION ... Wy S o Tl 5,600
C. Licenses issued pursuant to §§32.72, 32.73, and/or 32.74 of this chapter authorizing the processing of manutacturing

and distribution or redistribution of radiopharmaceuticals, generators, reagent kits and/or sources and devices containing

vvoraduct material. This calegory also includes the possession and use of source material for shielding authorized pursu-

ot 10 Part 40 of this chapter when included on the sume license. This category does not apply to licenses issued to non-

profit educational institutions whose processing of manufacturing is exempt under 10 CFR 171.11(a)(1). These licenses

ATS COVETDT Dy 108 CHIOPOMY B .covrooiuaiummrmisnmssnissinssssisssstsiossnsstdyamss s sins 684001480881 48844 181 LIRS IR 4300S0 AR AR5 R S0 11,200
D. Licenses and approvals issued pursuant to §§32.72, 32.73, and/or 32.74 of this chapter authorizing distribution or redis-

tribution of radiopharmaceuticals, generators, reagent kits anc/or sources of devices not involving processing of byprod-

uct material This category includes licenses issued pursuant 1o §632.72, 32.73 and 32.74 1o nonprofit educational insti-

tutions whose processing or manufacturing is exempt under 10 CFR 171.11(a)(1). This category also includes the pos-

session and use of source material for shieiding authorized pursuant to Part 40 of this chapter when included on the

BOITID HOBMIBE ... cooieorvoisommsiassisssnsionbsssintsssessiassessossysssris e sessysAoeEsavss 0IsFAA 1Y TAOAEESoaN bR as S Eo R AAANE 0 SRR RIS RS ARSI R 200
€. Licenses for possession and use of byproduct material in sealed sources for irradiation of materials in which the source

i8 nOt removed from it Shield (SEI-SRIBIARM UNITE) ........ocoimimimmmmiiiiinorobimissases s ass S et 3,200
F. Licenses for pcssession and use of less than 10,000 curies of byprocuct material in sealed sources for irrad'ation of ma-

terials in which the source is exposed for irradiation purposes. This category also includes underwater irradiators for irra-

diation of materials in which the source is not exposed for irradiation purposes ... N
G. Licenses for possession and use of 10,000 curies or more of byproduct material in sealed sources for irradiation of ma-

terials in which the source is exposed for irradiation purposes. This category also includes underwater irradiators for irra-

diation of materials in which the source is not exposed 10r IMAdIANON PUIPOSES ... 18,700

4,400

3,800



Federal Register / Vo) 62, No. 103 / Thursday, May 29, 1997 / Rules and Regulations 29215

SCHEDULE OF MATERIALS ANNUAL FEES AND FEES FOR GOVERNMENT AGENCIES LICENSED 8Y NRC—Continued
[See footnotes at end of tabie|

Cmgoryotmatonmm» ':,T‘-?'a

I. LumuumdpurmmbSwpmA«Pmazolh:crmormmmouommmbwmmmor

8,900

.............................................................................................................................................................. 3,800
K. Lbomnhmwmmtoswpuneofpmal ofmommorwmmwgummmbywmmbnum

3,300
187 sor " 388arch and development that o not authoriz. commercal dtrbuton ...~ o0 410 33 Of N chap 12,300

................................................................................................... 5,500

i authoriz

Ng services are subject to the fees specified in fee Category 3P, and (2) Licenges thai authorize waste disposal services

mwbncnolhofnswnomlumbgorm v e e SR 6,100
O. Licenses for possession and use of byproduct material issued pursuant to Pan 34 of this chapter for industrial radiogra-
phy operations. Thig Category also includes the Possession and use of scurce matenal for shieiding authorized pursuant

i oy g et ey 14,100

P. All other specific Dyproduct matenal icenses, éxcept those in Categories 44 through 90 1,700
A. Licenses specifically lmhonzmg the receipt of waste byproduct material, source material, or special nuclear matena;
kommmbrm.mo!conmooncyllorugeovoommrwwaspocmbymmruo;ormmuaw
MorlzmcommgomyutomoooﬂoWMl radioactive mlol!mmofmwmmmn; mlicomo'or'ocou
of waste from other Persons for incineration or other treatment, packaging of resutiing waste and residues, and transfer

............................................................... 102,000

....................................................... 14,500
C Licenses specifically authorizing the receipt of prepackaged waste byproduct material, Source material, or special ny-
Clear material from other persons. The licensee will dispose of the material by transter to another person authorized to

réceive or dispose of the P et PO AEN 7,700
5. Well logging:

A. Licenses for possession and use of byproduct matenal, source materal, anc/or special nuclear material for wel| logging,
well surveys, and tracer studies other than field flooding tracer studies

................................ 8,200
B. Licenses for possession and use of byproduct material for fieics flooding tracer studies 13,200
€. Nuclear launanes:

.................................................................................................................................................................. 14,700
7. Madical

Session and use of source matenal for Mr\g when authorized on the same license 10,300

oaumlbomkbeammowon and use of source material for shielding when Mhonzodonlholmllcomo" 23,500

sources
mwmmidngmnlmnzodonw“mm' ................................................................................................. 4,700
defense:

....................... 1.800
8. Device, product, or sealed source safety evaluation:
A. Registrations issued for the salety evaluation of devices of products containing byproduct material, source material, or
Special nuciear mater,|. except reactor fuel devices, for . o prriad SVMMBON .ciimrisoricrmmmiirrsmmmne : 7,200
B. Registrations issued for the safety evaluation of devices or products containing byproduct material, source material, or
Special nuclear material manutactured in accordance with the unique specifications of, andi for use by, & single applicant, —

................................................................................ 1,600




29216  Federal Register / Vol. 62, No. 103 / Thursday. May 29, 1997 / Rules and Regulations

SCHEDL .= OF MATERIALS ANNUAL FEES AND FEES FOR GOVERNMENT AGENCIES LICENSED BY NRC—Continued
|See footnotes at end of table|

Category of materials licenses ,:.";“,‘?‘,

D. Registrations issued for the safety evaluation of sealed sources containing byproduct materal, source material, o spe-

cial nuclear matenal, manufacturec in accordance with the unique specifications of, and for use by, a single applicant,
except reactor fuel

............................................................................................................................................................. 780
10. Transportation of radioactive material:

A Certificates of Compliance or other package approvals issued for design of casks, packages, and shipping containers.
Spent Fuel, High-Level Waste, and plutonium air PACKAOES ..o MOl e ST B S

EN/A
CTRIR TR ot oot oot ons bR 6030 b AL A AT S SN S DS RSN N TS MRS A oA SR A AR e YR SY ENA

B. Approvals issued of 1¢ CFR Part 71 quality assurance programs.
A 1o r st ataritigaisions SRSy S, s OSSN S T 1,000
11. Standardized spent fuel tacilities ... . PO = LRI e EN/A
T O R R T xbbiv /A
13. A. Spent fuel storage cask Certificate of Comphiance ... EN/A

8. General licenses for storage of spent fuel under 10 CFR 72.210

........................................................................................ . ©283,000
14. Byproduct, source, of special nuclear material licenses and other approvals authorizing decommissioning, decontamination,

reciamation, or site restoration activities pursuant to 10 CFR Parts 30, 40, 70, and 72

............................................................... TNA
A A0 S DOV ORI i ssnvrrprssrossesernerirsrasessiainepienr Shassi7assasi i e dubi ens . EN/A
B0 ROGROCHY ... ccvionceiosasciisissiisnismsbisssissimmiremisisnssiiniisisarasisessmines 5 oG aateh RS R AN SN R LA R SR A A A TS ENA
17. Master materials licenses of broad scope issued to Government agancies 421,000
18. Department of Energy.
B CIDTHIRREME B DTN .- o315 vt s sansndion o nsbas v Ao H O K e A o4 A OSSO AR SRS TN 91,168,000
B. Uranium Mill Tailing Radiation Control Act (UMTRCA) BOUVII®S .......ccouiuimmsmimminssinmnnessosssecesinasasossossnsssess s sis i bisinssnsss sines 1,865,000
‘Ann:::i fees will be assessed based on whether a licensee held a valid license with the NRC authorizing possession and use of radioactive

uning the fiscal year. However, the annual fee is waived for those materials licenses and holders of certificates. registrations, and ap-
provals who either fiieo for termination of their licenses or approvals or filed for ?osms»on only/storage ficenses prior to October 1, 1996, and
ponnnnoml(“mm licensed activities entirely by September 30, 1886. Annual fees for licensees who filed for termination of a hicense, down-
grade of a . or for a POL during the fiscal year and for new licenses issued during the fiscal year will be ed in accordance with the
of §171.17. If a person more than one license, certificate, registration, or approval, the annual fee(s) will be assessed for each
icense, certificate, registration, or approval heid by that person. For licenses that authorize more than one activity on a single hcense (e.g.,
human use and irradiator activities), annual fees will be assessed for each category applicable 1o the license. Licensees paying annual fees
under Cmg 1.A.(1). are not subject! to the annual fees of Category 1 C and 1.D for sealed sources authorized in the license.
#Pay the prescribed annual fee does not automatically renew the license, certificate, registration, or approval for which the fee is paid
Renewal must be filed in accordance with the requirements of paris 30, 40, 70, 71, or 72 of this

chapter.
3For FY 1998, fees for these materials licenses will be calculated and assessed in accordance with § 171.13 and will be published in the FED-
ERAL REGISTER for notice and comment.

4 A Class | license includes mill licenses issued for the extraction of uraruum from uranium ore. A Class |l license includes solution mining I+

censes (in-situ and heap leach) issued for the extraction of uranium from uranium ores including research and development licenses. An “other”
hcense includes licenses for extraction of metals, heavy metais, and rare earths.

£ Two licenses have been issued by NRC for land disposal of special nuclear material. Once NRC issues a LLW disposal license for byproduct
and source naterial, the Commussion will consider establishing an annual tee for this type of icense.

¢ Standardized spent fuel facilties, 10 CFR parts 71 and 72 Certificates of Compliance, and reviews, such as topical reports, are not
momn annual fee because the generc costs of regulating these activities are primarily attr 10 the users of the designs, certificates,
L reponts.
7 Licensees in this category are not assessed an annual fee because they are charged an annual fee in nther categonies while they are I
censed 10 operate.

8No annual fee is charged because it is not practical to administer due to the relatively short life or temporary nature of the hcense.
¥ Separate annual fees will not be assessed for pacemaker licenses issued to medical institutions who also hold nuciear madicine licenses

78 or 7C
10 This includes Certificates of Compliance issued to DOE that are not under the Nuclear Waste Fund.

(e) The activities comprising the FY decommissioning and reclamation and  the basis of the number of days
1995 surcharge are as follows: costs that would not be collected from remaining in the fiscal year. Thereafter,

(1) LLW disposal generic activities, small entities based on Commission the full fee is due and payable each

(2) Activities not attributable to an policy in accordance with the subsequent fiscal year. Licensees who
existing NRC licensee or classes of Regulatory Flexibility Act. have requested amendment to withdraw
licensees; e g., international cooperative *  * * " operating authority permanently during
safety program and 'mtcm.uom{n 10. In §171.17, introductory text, the fiscal year will be pfornlod based on
safeguards activities, support for the aragraphs (a). (b) introductory text, and the ““mb"ﬂ of days during the fiscal
Agreement State program; site Fb)n) are revised to read as follows: year the license was in effect before
decommissioning management plan docketing of the certifications for
(SDMP) activities, and §171.17 Proration. permanent cessation of operations and

(3) Activities not currently assessed Annual fees will be prorated for NRC ~ permanent removal of fuel from the
under 10 CFR Part 170 licensing and licensees as follows: reactor vessel or when a final legally
inspection fees based on existing law or (a) Reactors. The annual fee for effective order to permanently cease
Commission policy, e.g.. reviews and reactors (power and nonpower) that are ~ Operations has come into effect.
inspections conducted of nonprofit subject to fees under this part and are (b) Materials licenses (including fuel
educational institutions and Federal granted a license to operate on or after cycle licenses). (1) New licenses and

agencies; activities related to October 1 of a Fiscal Year is prorated on  terminations. The annual fee for a
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materials license that is subject to fees
under tnis part and issued on or after
October 1 of the FY is prorated on the
basis of when the NRC issues the new
license. New licenses issued during the
period October 1 through March 31 of
the FY will be assessed one-half the
annual fee for that FY. New licenses
issued on or after April 1 of the FY will
not be assessed an annual fee for that
FY. Thereafter, the fll fee is due and
payable each subsequent FY. The
annual fee will be prorated for licenses
for which a termination request or a
request for a POL has been received on
or after October 1 of a FY on the basis
of when the application for termination
or POL is received by the NRC provided
the licensee permanently ceased
licensed activities during the specified
roriod. Licenses for which applications
or termination or POL are filed during
the period October 1 through March 31
of the FY are assessed one-half the
annual fee for the applicable
category(ies) for that FY. Licenses for
which applications for termination or
POL are filed on or after April 1 of the
FY are assessed the full annus! fee for
that FY. Materials licenses transferred to
a new Agreement State during the FY
are considered terminated by the NRC,
for annual fee purposes, on the date that
the Agreement with the State becomes
effective; therefore, the same proration
provisions will apply as if the licenses
werv terminated.

. - - - -

11.In8§171 19 agraphs (b}, (c).
and (d) & wed to read s follows
§1711%  Vayment
. - - -

For FYs 1997 and FY 1998, the
Commission will adjust the fourth
quarterly bill for operating power
reactors and certain materials licensees
to recover the full amount of the revised
annual fee. If the amounts collected in
the first three quarters exceed the
amount of the revised annual fee, the
overpayment will be refunded. All other
licensees, or holders of a certificate,
registration, or approval of a QA
prograrmn will be sent a bill for the full
amount of the annual fee on the
anniversary date of the license. Payment
is due on the invoice date and interest
accrues from the date of the invoice.
However, interest will be waived if

yment 1s received within 30 days

om the invoice date.

(c) For FYs 1997 -nd 1998, annual
fees ii: the amount of $100,000 or more
and described in the Federal Register
notice pursuant to § 171.13 must be paid
in quarterly installments of 25 percent
as billed by the NRC. The quarters begin

on October 1, January 1, April 1, and
July 1 of each fiscal year
(d) For FYs 1997 and 1998, annual
fees of less than $100,000 must be paid
as billed by the NRC. As established in
FY 1996, materials license annual fees
that are less than $100,000 are billed on
the anniversary of the license. The
materials licensees that are bilied on the
anniversary date of the license are those
covered by fee categories 1.C. and 1.D.;
2.A.(2) through 2.C.; 3.A. through 3.P;
4.B. through 9.D.; and 10.B. For annual
fee purposes, the anniversary date of the
license is considered to be the first day
of the month in which the original
license was issued by the NRC.
Beginning June 11, 19896, the effective
date of the FY 1996 final rule, licensees
that are billed on the license
anniversary date will be assessed the
annual fee in effect o~ the anniversary
date of the license. Materials licenses
subject to the annual fee that are
terminated during the fiscal year but
rior to the anniversay month of the
icense will be billed upon termination
for the fee in effect at the time of the
billing. New materials licenses subject
to the annual fee will be billed in the
month the license is issued or in the
next available monthly billing for the
fee in effect on the anniversary date of
the license. Thereafter, annual fees for
new licenses will be assessed in the
anniversary month of the license.
Dated at Rockville, Maryland, this 12th day
of May, 1997
For the Nuclear Regulatory Commission.
Jesse L. Funches,
Chief Financial Officer
Note: The following appendix will not
vpear in the Code of Federal Regu'ations

appendix A to This Final Rule—
Regulatory Flexibility Analysis for the
Amendments to 10 CFR Part 170
(License Fees) and 10 CFR Part 171
{Annual Fees)

1. Background

The Regulatory Flexibility Act of 1980, as
amended. (5 U & C. 601 et seq.) establishes as
a principle of regulatory practice that
agencies endeavor to fit regulatory and
informational requirements, consistent with
applicable statutes, to a scale commensurate
with the businesses, organizations, and
government jurisdictions to which they
apply. To achieve this principle, the Act
requires that agencies consider the impact of
their actions on small entities. If the agency
cannot cer’ify that a rule will not
significently impact a substantial number of
small entities, then a regulatory flexibility
analysis is required to exemine the impacts
on small entities and the alternatives to
minimize these impacts

To assist in considering these impacts
under the Regulatory Flexibility Act (RFA),
first the NRC adopted size standards for

determining which NRC licensees qualify as
small entities (50 FR 50241, December 9.
1985). These size standards were clarified
November 6, 1991 (56 FR 5667¢). On April
7,1994 (59 FR 16513}, the Smal! Business
Administration (SBA) issued a final rule
changing its size standards The SBA
adjusted its receipts-based size standards
levels to mitigate the effects of inflation from
1984 10 1994. On November 30, 1994 (59 FR
61293), the NRC published a proposed rule
to amend its size standards. After evaluating
the two comments received, & final rule that
would revise the NRC's size standards as
proposed was developed and approved by
the SBA on March 24, 1995. The NRC
published the final rule revising its size
standards on April 11, 1995 (60 FR 18344).
The revised standards became effective May
11, 1995. The revised standards adjusted the
NRC receipts-based size standards from $3.5
million to $5 million to eccommodate
inflation and to conform to the SBA final
rule. The NRC also eliminated the separate
$1 million size standard for private practice
physicians and applied a receipts-based size
standard of $5 million to this class of
licensees. This mirrored the revised SBA
standard of $5 million for medical
practitioners. The NRC also established a size
standard of 500 or fewer employees for
business concerns that are manufacturing
entities. This standard is the most commonly
used SBA employee standard and is the
standard applicable to the types of
manufacturing industries that hold an NRC
license.

The NRC used the revised standards in the
final FY 1995 and FY 1996 fee rules and is
continuing their use in this FY 1997 final
rule. The small entity fee categories in
§171.16(c) of this final rule reflect the
changes in the NRC's size standards adopted
in FY 1995. A new maximum small entity fee
for manufacturing industries with 35 to 500
employees was established at $1.800 and a
lower-tier sinall entity fee of $400 was
established for those manufacturing
industries with less than 35 employees. The
lower-tier receipts-based threshoid of
$250,000 was raised to $350,000 to reflect
approximately the same percentage
adjustment! as that made by the SBA when
they adjusted the receipts-based standard
from $3.5 million to $5 million. The NRC
believes that continuing these actions for FY
1997 will reduce the impact of annual fees
on small businesses. The NRC size standards
are codified at 10 CFR 2.810

Public Law 101-508, the Omnibus Budget
Reconciliation Act of 1990 (OBRA-90),
requires that the NRC recover approximately
100 percent of its budget authority, less
appropriations from the Nuclear Waste Fund,
for Fiscal Years (FY) 1991 through 1995 by
assessing license and annual fees. OBRA-90
was amended in 1993 to extend the 100
percent recovery requirement for NRC
through 1998 For FY 1991, the amount for
collection was approximately $445.3 million,
for FY 1992, approximately $492 § million:
for FY 1993 about! $§518.9 million; for FY

1994 about $513 million; for FY 1995 about
$503.6 million; for FY 1996 about $462.3
million and the amount to be collected in FY
1997 is approximately $462.3 million
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To comply with OBRA-90. the
Commission amended its fee regulations in
10 CFR Parts 170 and 171 in FY 1991 (56 FR
31472; July 10, 1991) in FY 1992, (57 FR
32691 July 23, 1992) in FY 1993 (58 FR
38666, July 20, 1993) inFY 1994 (59 FR
36895, July 20, 1094) in FY 1995 (60 FR
32218, June 20, 1995) and in FY 1996 (61 FR
16203; April 12, 1996) based on a careful
evaluation of over 1,000 comments These
final rules established the methodology used
by NRC in identifying and determining the
fees assessed and collected in FYs 1991~
1996

The NRC indicated in the FY 1995 final
rule that it would attempt to stabilize annual
fees as follows. Beginning in FY 1996, it
would adjust the annual fees only by the
percentage change (plus or minus) in NRC's
total budget authority unless there was a
substantial change in the total NRC budget
authority or the magnitude of the budge!
allocated to a specific class of licensees, in
which case the annual fee base would be
recalculated (60 FR 3...5 June 20. 1995).
The NRC also indicated that the percentage
change would be adjusted based on changes
in: the 10 CFR Part 170 fees and other
adjustments as well as an adjustment for the
number of licensees paying the fees As a
result, the NRC is establishing the FY 1997
annual fees for ¢ll licensees at 8 4 percent
above the FY 1996 annual fees. Because the
total amount to be recovered through fees in
FY 1997 is the same as the amount estimated
for recovery in FY 1996, the NRC believes
that establishing new baseline fees for FY
1997 is not warranted

Public Law 104121, the Contract with
America Advancement Act of 1966 was
signed into law on March 29, 1996. Title [lI
of the law is entitled the Small Business
Regulatory Enforcement Fairness Act of 1996
(SBREFA). The SBREFA has two purposes
Th.a first is to reduce regulatory burdens
imposed by Federal agencies on small
businesses, nonprofit organizations and
governmental jurisdictions The second is to
provide the Congress with the opportunity to
review agency rules before they go into effect
Under this legislation, the NRC ae rule,
published annually, is considered & “‘'major”’
rule and therefore must be reviewed by
Congress and the Comptroller General before
the rule becomes effective. Section 312 of the
Act provides that for each rule for which an
agency prepared & final regulatory flexibility
analysis, the agency snall prepare a guide to
assist sinall entities in complying with the
rule The NRC's guide is Attachment 1 to
Appendix A of this final rule. A regulatory
flexibility enalysis is prepared for the
proposed and final NRC fee rules as
implemented by 10 CFR Part 170 and 171 of
the Commission's regulations. Therefore, in
rompliance with the law, Attachment 1 to
this Regulatory Flexibility Analysis is the
small entity compliance guide for FY 1997

II. Lmpact on Small Entities

The comments received on the proposed
FY 1991-1996 fee rule revisions and the
small entity certifications received in
response to the final FY 19911996 fee rules
indicate that NRC licensees qualifying as
small entities under the NRC's size standards

are primarily those licensed unde: the NRC's
materials program. Therefore, this analysis
will focus on the economic impact of the
annual fees on materials licensees

The Commission's fee regulations result in
substantial fees being charged to those
individuals. organizations. and companies
that are licensed under the NRC materials
program. Of these materials licensees, about

20 percent (approximately 1,400 licensees)

have requested small entity certification in

the past. In FY 1993, the NRC conducted &
survey of its materials licensees. The results
of this survey indicated that about 25 percent
of these licensees could qualify as small
entities under the current NRC size
standards

The commenters on the FY 1991-1994
proposed fee rules indicated the foliowing
results if the proposed annual fees were not
modified

—Large firms would gain an uniair
competitive advantage over smal! entities
One commen’ * ncted that a small well-
logging comp. , (« Mo anc Pop” type
of operation) would find it difficult to
absorb the annual fee. while a large
corporation would fird it easier Another
commenter noted that the fee increase
could be more easily absorbed by a high-
volume nuclear medicine clinic. A gauge
licensee noted tha'. in the very competitive
soils testing market, the annual fees wou.d
put it at an extrerne disadvantage with its
much larger cor petitors because the
proposed fees would be the same for a two-
person licensee as for a large firm with
thousands of employees.

—Some firms would be forced to cancel their
licenses. One commenter, with receipts of
less than $500,00C per year, stated that the
proposed rule would, in effect, force it to
relinquish its soil density gauge and
license, thereby reducing its ability to do
its work effectively. Another commenter
noted thet the rule would force the
company and many other small businesses
to get rid of the materials license
altogether Commenters stated that the
proposed rule would result in about 10
percent of the well-logging licensees
terminating their licenses immediately and
approximately 25 pcrcent terminating their
licenses before the next annual assessment

—Some companies would go out of business
One commenter noted that the proposal
would put it, and several other small
companies, out of business or, at the very
least, make it hard to survive

—Some companies would have budget
problems Many medical licensees
commented that, in these times of slashed
reimbursements, the proposed increase of
the existing fees and the introduction of
additional fees would significantly affect
their budgets. Another noted that, in view
of the cuts by Madicare and other third
party carriers, the fees would produce a
bardship and some facilities would
experience @ great deal of difficulty in
meeting this addi' ‘onal burden

Over the past five years. approximately
2.900 license, approval. and registration
terruinations have been requested. Although
some of these terminations were requested
because the license was no longer needed or

'icensas cr registraticns could be combined
indications are that other termination
requests were due to the economic impact of
the fees

The NRC continues to receive written and
oral comments from small materials
licensees. These commenters previously
indicated that the §3.5 million threshold for
small entities was not representative of small
businesses with gross receipts in the
thousands of dollars. These commenters
believe that the $1,800 maximum annual fee
represents a relatively high percentage of
gross annual receipts for these “Mom and
Pop" type businesses. Therefore, even the
reduced annual fee could have a significant
impact ; n the ability of these types of
businesses to continue to operate.

To alleviate the continuing significant
impact of the annual fees on & substantial
number of small entities, the NRC considered
alternatives. in accordance with the RFA.
These alternatives were evaluated in the FY
1991 rule (56 FR 31472, July 10. 1891} in the
FY 1992 rule (57 FR 32691; July 23, 1992,
in the FY 1993 rule (58 FR 38666 July 20,
1993); in the FY 1994 rule (59 FR 36895, July
20, 1994); in the FY 1995 rule (60 FR 32218,
June 20, 1995) and in the FY 1996 rule (61
FR 16203, April 12, 1996). The alternatives
considered by the NRC can be summarized
as follows.

—Base fees on some measure of the amount
of radicactivity possessed by the licensee
(e.g ., number of sources).

—Base fees on the frequency of use of the
licensed radioactive material (e.g . volume
of patients).

—Base fees ou the NRC size standards for
small entities.

The NRC has reexamined the FY 1991
1996 evaluations of these aiternatives Based
on that reexamination, the NRC continues to
believe that establishment of @ maximum fee
for small entities is the most appropriate
option to reduce the impact on small entities.

The NRC established, and will continue for
FY 1997, @ maximum annual fee for small
entities. The RFA and its implementing
guidance do not provide specific guidelines
on what constitutes a significant economic
impact on a small entity. Therefore, the NRC
has no benchmark to assist it in determining
the amount or the percent of gross receipts
that should be charged to a small entity. For
FY 1997, the NRC will rely on the anaiysis
previously completed that established a
maximum annual fee for a small entity and
the amount of costs that must be recovered
from other NRC licensees as a result of
establishing the maximum annual fees

The NRC continues to believe that the 10
CFR Part 170 license fees (application and
amendment), or any adjustments to these

licensing fees during the past year, do not
have a significant impact on small entities In
issuing this final rule for FY 1997, the NRC
concludes that the 10 CFR Part 170 materiais
license fees do not have a significant impact
on & substantial number of small entities and
that the 10 CFR Part 171 maximum annua!
small entity fee of $1,800 be “ontinued

By maintaining the maximum anr.ual fee
for small entities at $1.800, tae annual fee for
many small entities is reduced while at the
same :ime materials licensews, including
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small entities, psy for most of the FY 1097
costs attributable to them. The costs not
recovered from small entities are allocated to
other materials licensees and to operating
power reactors. However, the amount that
must be recovered from other licensees as a
result of maintaining the maximum annual
fee is not expected to increase significantly.
Therefore, the NRC is continuing, for FY
1997, the maximum annual fee annua!
foe plus s ) for certain small entities
at §1,800 for fee category covered by
each license issued to a small entity.

While reducing the impact on many small
entities, the Comunission agrees that the
maximum annual fee of $1,800 for small
entities, when added to the Part 170 license
fees, may continue to have a significant
impact on materials licensees with annual

receipts in the thousands of dollars.

berefore, as in FY 1992-1996, the NRC is
continuing the lower-tier small entity annual
fee of $400 for small entities with relatively
low T'on annual receipts. The lower-tier
small entity fee of $400 also applies tor
manufacturing concerns, and educational
institutions not State or publicly supported,
with less than 35 employees. This lower-tier
small entity fee was first established in the
final rule published in the Federal Register
on April 17, 1992 (57 FR 13625) and now
includes manufacturing companies with a
relatively small number of employees.

{11, Summary

The NRC has determined the 10 CFR Part
171 annual fees significantly impacts a
substantial number of small entities. A
maximum fee for small entities strikes a
balance between the requirement to collect
100 percent of the NRC budget and the
requirement to consider means of reducing
the impact of the fee on small entities, On the
basis of its regulatory flexibility analyses, the
NRC concludes that a maximum annual fee
of $1 800 for small entities and a lower-tier
small entity annual fee of $400 for small
businesses and not-for-profit organizations
witl: gross annua! receipts of less than
$350,000, small governmental jurisdictions
with a population of less than 20,00C, small
manufacturing entities that have less than 35
employees and educational inatitutions that
are not State or publicly supported and have
less than 35 employees reduces the impaci
on small entities, At the same time, these
reduced annual fees are consistent with the
objectives of OBRA-80 Thus, the fees for
small entities maintain a balance between the
objectives of OBRA-90 and the RFA,
Thernfore, the analysis and conclusions
established in the FY 1991-199€ rules
remain valid for this final rule for FY 1997,
in compliance with Public Law 104-121, a
small entity compliance guide has been
prepared by NRC and is shown as
Attachment 1 to this Regulatory Flexibility
Analysis.

Attachment 1 to Appendix A

U.S. Nuclear Regulatory Commission Small
Entity Compliance Guide, Fiscal Year 1987
Contents

Introduction

NRC Definition of Small Entity

NRC Small Entity i'ees

Instructions for Completing NRC Form 526

lutroduction

The Small Business Regulatory
Enforccm:lslnt Fairness Act of 1996 (SBREFA)
uires all Federal agencies to pre &
l"\'l':itmxl de for each “major” mc as
defined by the Act. The NRC's fee rule,
ubluh-! annuelly to comply with the

mnibus Budget Reconciliation Act of 1990
(OBRA-90) which requires the NRC to collect
approximately 100 percent of its budget
authority each year through fees, meets the
thresholds for being considered “major”
under the SBREFA. Therefore, in compliance
with the law, this small entity compliance
guide has been prepared for FY 1997, The
purpose of this guide is to assist small
entities in complying with the NRC fee rule.

This guide is designed to aid NRC
materials licensees. The informetion
rrovidod in this guide may be used by

icensees to determine whether they qualify
as a small entity under NRC tions and
are therefore eligible to pay reduced FY 1997
annual fees assessed under 10 CFR Part 171
Licensees who meet N 's size standards for
a small entity must complete NRC Form §26
in order to qualify for the reduced annual fee.
NRC Form 526 will sccompany each annual
fee invoice mailed to meterials licensees. The
completed form, along with the appropriate
small entity fee and the payment copy of the
invoice, should be mailed to the U.S. Nuclear
Regulalory Commission, License Fee and
Accounts Receivable Branch, P.O. Box
954514, St. Louis, MO 63195-4514,

The NRC, in compliance with the
Regulatory Flexibility Act of 1880 (RFA), has
established separate annual fees for those
materials i ensees ‘vho meet the NRC's size
standards for small « «ities. These size
standards, developea in consultation with
the Small Business Administration, were
revised by the NRC and became effective on
May 11,1995 The small entity size standards
are found in 10 CFR 2.810 of the NRC's
regulations. To comply with the RFA, the
NRC has established two tiers of small entity
fees. These fees are found in 10 CFR
171.16(c) of the fee regulations.

NRC Definition of Smail Entity

The NRC has defined what is a small entity
for purposes of its regulations in consultation
with the Small Business Administration. The
definition is codified in NRC's regulations at
10 CFR 2.810. Under the NRC regulation,
small entities are:

1. Small business—a for-profit concern that
provides a service or 8 concern not engaged
in manufacturing with ave gross receipts
of 85 million or less over its last 3 completed
fiscal years:

2. Manufacturing industry—a
manufacturing concern with an average
oumber of 500 or fewer employees based
upon employment during each pay period for
the preceding 12 calendar montm;

3. Small organization--a not-for-profit
organization which is independently cwned
and operated and has annual gross receipts
of $5 million or less:

4. Small governmenta! iurisdiction—a
government of a city, county, town,
township, village, school district or special
district with a population of less than 50,000,

5. Small educational institution---an
educational institution supported by a
qualifying small governmental jurisdiction,

or one that is not state or publicly supported
and has 500 or fewer employees '

NRC Small Entity Fees

The NRC has established two tiers of small
entity fees for licensees that qualify under the
NRC'’s size standards. Currently, these fees
are as follows:

Maximum
annual fee
per li-
censed
category
Smali business not engaged in
manutacturing and smali not-
for profit organizations (gross
annual receipts):
$350,000 to $5 million ......... $1,800
Manufactunng entities that have
an average of 500 employees
or less:
35 10 500 employees ........... 1,800
Less than 35 empioyees ... 400
Small governmental jurisdictions
(inciuding publicly supported |
educational institutions) (Popu- |
lation). \
20,000 to 50,000 .........c....... | 1,800
Less than 20,000 ................. | 400
Educational institutions that are |
not state or publicly supported,
and have 500 employees or
less: .
35 to 500 employees ...... ... | 1,800

To pay a reduced annual fee. a licensee
must use NRC Form 526, enclosed with the
fee bill, to certify that it meets NRC's size
standards for a small entity. About 1,400
licensees certify each year that they qualify
as a small entity under the NRC size
standards and pay e reduced annual fee.
Approximately 900 licensees pay the small
entity fee of $1,800 while 500 jicensees pay
the lower-tier small entity fee of $400.

Instructions for Completing NRC Form 526

1. File a separate NRC Form 526 for each
annual fee invoice received.

2. Complete all items on NRC Form 526 as
follows:

a. The license number and invoice nuwber
must be entered exactly as they appear on the
annual fee invoice.

b. The Standard Industrial Classification
(SIC) Code should be entered if it is known.

¢. The licensee’s name and address must be
entered as they appear on the invoice. Name
and/or address changes for billing purposes
must be annotated on the invoice. Correcting
the name and/or address on NRC Form 526

! An educational institution referred to in the
size standards is au entity whose primary function
is education. whose programs are accredited by a
nationally recognized accrediting agency or
association. who is legally authonzed to provide a
program of organized instruction or study, who
provides an educational program for which it
awards academic degrees, and whose educational
programs are available (o the public
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or on the invoice does not constitute a
request 10 amend the license. Any request to
amend a license is to be submitted to the
respective licensing staffs in the NRC
Regional or Headquarters Offices.

d. Check the appropriate size standard
under which the licensee qualifies as a small
entity. Check one box only Note the
following:

(1) The size standards apply to the
licensee, not the individual authorized users
Listed in the license.

(2) Gross annual receipts as used in the
size standards includes all revenue in
whatever form received or accrued from
whatever sources, not solely receipts from
licensed activities. There are limited
exceptions as set forth in 13 CFR 121.104.
Thesu are: the term receipts excludes net
capital gains or losses, taxes collected for and
remitted to a taxing authority if included in
gross or total income, proceeds from the
transactions between a concern and its
domestic or foreign affiliates (if also excluded
from gross or total income on a consolidated
return filed with the IRS), and amounts
collected for another by a travel agent, real
€.tate agent, advertising agent, or conference
management service provider

(3) A licensee who is & subsidiary of & large
entity does not qualify as a small entity.

{4) The owner of the entity, or an official
empowered to act on behalf of the entity,
must sign and date the small entity
certification

3. The NRC sends invoices to its licensees
for the full anoual fee, even though some
entities qualify for reduced fees as a small
entity. Licensees who qualify as a small
entity and file NRC Form 526, which certifies
eligibility for small entity fees. may pay the

uced fee, which for a full year is either
§1.800 or $400, for each fee category shown
on the invoice depending on the size of the
entity Licensees granted a license during the
first six months of the fiscal year and
licensees who file for termination or for &
possession only license and permanently
cease licensed activities during the first six
months of the fiscal year pay only 50 percent
of the annual fee for that year. Such an
invoice states the “Amount Billed Represents
5(1% Proration." This rneans the amount due
from a smali entity is not the prorated
amount shown on the invoice hut rather one-
half of the maximum annual fi. shown on
NRC Form 526 for the size standard under
which the licensee qualifies resulting in a fee
of either $900 or $200 for each fee category
billed instead of the full small entity annual
fee of $1,800 or $400

4. A new small entity fonm is required to
be filed with the NRC each fiscal year in

order to qualify for reduced fees for that
fiscal year Because a licensee's "'size.” or the
size standards may change from year to year,
the invoice refiects the fuii fee and a new
form must be completed and returned for the
fee to be reduced to the small entity fee.
LICENSEES WILL NOT BE ISSUED A NEW
INVOICE FOR THE REDUCED AMOUNT.
The completed form, the payment of the
appropnate small entity fee, and the
“Payment Copy"' of the invoice should be
mailed to the U.S. Muclear Regulatory
Commission, License Fee and Accounts
Receivable Branch, P.O Box 954514, St.
Louis, MO 63195-4514

5. Questions regarding fee bills may be
posed orally or in writing. Please call the
license fee staff at 301-415-7554 or write to
the U.S. Nuclear Regulatory Commission,
Washington, DC 20555, Attention: Office of
the Chief Financial Officer.

6. False certification of small entity status
could result in civil sanctions being imposed
by the NRC pursuant to the Program Fraud
Civil Remedies Act, 31 U.S.C. 3801 et seq
NRC's implementing regulations are found iu
10 CFR part 13

[FR Doc. 97-13777 Filed 5~28-97, 8:45 am)
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