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CONGRESSMAN BILL RICHARDSON
CONGRESSMAN HOWARD WOLPE
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AMERICAN COMMITTEE ON AFRICA
TRANSAFRICA, INC.

8

THE WASHINGTON OFFICE ON. AFRICA
ROBERT L. CHAVEZ
STATE SENATOR CARLOS P. CISNEROS
HENRY ERIC ISAACS

I. INTRODUCTION

On February 17, 1987, Petitioners Ronald V. Dellums, Mervyn

M. Dymally, William H. Gray, III, Edward J. Markey, Charles B.

Rangel, Bill Richardson, and Howard Wolpe, all U.S. Congressmen;

along with the Oil, Chemical and Atomic Workers International

Union; the Nuclear Control Institute; the American Cocmittee on

Africa; TransAfrica; and the Washington Office on Africa filed a

Petition for Leave to Intervene and Request for Hearing

(hereinafter the "Intervention Petition") in respect to eight
pending specific license applications seeking the importation of

special nuclear and source material of South African /Namibian
|

On the same date, Petitioners also filed a Petition fororigin.

Commencement of License Revocation Proceedings (horeinafter the ,

j
|

"Revocation Petition") in respect to eleven existing licenses to

import South African /Namibian special nuclear and source
The Oil, Chemical and Atomic Workers Internationalmaterial.

Union withdrew from the above-mentioned Petitions by way of f
|

notices filed on February 20, 1987. On March 10, 1987,i

i

Petitioners moved to amend their Petitions to include Robert L.
,

4
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Chavez, State Senator Carlos P. Cisneros and Henry Eric Isaacs as (
1

additional Petitioners.
1

Advanced Nuclear Fuels Corporation (hereinafter "ANF"), i

holder of License No. ISNM-83025 and applicant in License

Application No. ISNM-87005, filed a Response ~of Advanced Nuclear

Fuels Corporation to Petition for Commencement of License

Revocation Proceedings (hereinafter "ANF Response") on March 16,

1987. On March 19, 1987, ANF also filed a sepan.te Answer of

Advanced Nuclear Fuels Corporation to Petition for Leave to

Intervene and Request for Hearing (hereinafter "ANF Answer").

The NRC Staff Response to Petition for Leave to Intervene and

Request for Hearing (hereinafter "NRC Response") was likewise
1

filed March 19, 1987.

Petitioners hereby submit this document in reply to the ANF

Response, the ANF Answer and the NRC Response pursuant to 10
2

C.F.R. E 110.83(b).

I On March 19, 1987 International Energy Associates Limited
("IEAL") filed a letter with the Comm stsion effectively ntating
that its license was not covered by the ban of the Comprehensive
Anti-Apartheid Act. As discussed infra at p. 11, n. 7, absent a
demonstration to this effect, there is no basis for dropping
IEAL's license for the Revocation retition.

2
On March 25, 1987. Petitioners filed a motion to extend

time for filing a reply to the ANF Response which was not opposed
by ANF. See, Petitioners' Motion for Extension of Time at 3.
However ANF has indicated that it takes the position that
Petitioners have no procedural rights to file a reply to the ANF
Response. Response of Advanced Nuclear Fuels Corporation to
Motion for Extension of Time at 2. Petitioners agree that no
specific regulation contemplates a reply to a response to a

5
.
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II. PETITIONERS' PARTICIPATION IN THESE PROCEEDINGS WILL ASSIST
THE COMMISSION IN MAKING ITS STATUTORILY REQUIRED
DETERMINATIONS.

The basic position adopted by both ANF and the NRC staff is i

that, given the nature of Petitioners' contentions, there is

essentially no role for Petitioners in the import licensing

process. Both ANF and the NRC staff, however, misconceive

Petitioners' contentions, ignore the proper role of the
'

Commission, and fail to recognize the legitimate function of

intervenors in import licensing proceedings. Contrary to the

views of the NRC staff and AhF, Petitioners submit that their

participation "will be in the public interest" and will "assist

the Commission in making the statutory determinations required by

the Atomic Energy Act," as expressed in the Commission's own

regulations, 10 C.F.R. I 110.84(a).

petition for the commencement of revocation proceedings. By the
same token, however, no specific regulation authorizes the filing
of the ANF Response. Petitioners take the view that both the
filing of the ANF Response and a reply to that Response are
appropriate in proceedings of this nature. Petitioners note from
the outset that "[a]gencies are free to grant additional
procedural rights in the exercise of their discretion." Vermont
Yankee Nuclear Power Corp. v. NRDC, 435 U.S. 519, 524 (1978).

Petitioners see no reason why the procedures set forth at 10
C.F.R. E 2.706 (permitting a party to "file a repl
within 10 days after it is served") and 10 C.F.R. y to an answera 110.83(b)
(permitting "a reply to an answer [to] be filed within 10 days
after all timely answers have been filed") should not provide
guidance for the proper procedures in the instant proceedings.
Indeed, as was pointed out in Petitioners' Motion for Extension
of Time at 3, the ANF Answer is cross-referenced to the ANF
Response and therefore a reply to the ANF Answer, which is
clearly supported by 10 C.F.R. I 110.83(b), by necessity requires
a reply to the ANF Response..

6
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* A. Petitioners Raise Important Issues and Theil ,

Contentions Have Substantial Merit. i

The contentions set forth by the Petitioners in their

Intervention and Revocation Petitions do not constitute a full
'

exposition of the arguments they intend to present to the
Comission in opposition to the proposed and existing licenses.

Rather, those contentions are simply intended to provide notice

to other parties and the Commission of the issues which

Petitioners seek to raise. Petitioners are not required to

litigate their position in advance of any determination that the
Commission will address the issues raised, nor are they required

to demonstrate a likelihood of success on the merits. The

Commission's regulations only oblige Petitioners to "[s]et forth

the issues sought to be raised." 10 C.F.R. I 110.82(b)(2). It

is enough at the stage at which intervention is sought that
Petitioners present contentions with "reasonable specificity."

gike Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-

687, 16 NRC 460, 466 (1982). There is no question here that

Petitioners' contentions meet this standard and that they warrant

the most detailed scrutiny by the Commission when intervention is

granted and revocation proceedings instituted.

Both ANF and the NRC staff however, advance several

allegations with regard to the merits of Petitioners'

contentions. While not identified as such, these allegations,

taken as a whole, appear to assert that Petitioners' contentions

lack merit and/or are frivolous in nature. Both ANF and the NRC

| staff argue that there is no support for Petitioners'
| 7
l
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interpretation of Section 309 of the Comprehensive Anti-Apartheid a

3
Act of 1986, regarding its application to uranium hexafluoride

("UF6"), : hat the challenged uranium imports are not inimical to
the common defense and security, that the challenged imports are ,

not violative of international law and that the specifio license

applications need not be denied for failing ,to supply minimally

required information. NRC Response at'15-20; ANF Response at

6-16; ANF Answer at 10. None of these arguments has any merit.

A reasoned appraisal of Petitioners' contentions clearly
demonstrates that they are highly material to the statutorily

required determinations the Commission must make.

1. Petitioners' Contentions Under The Anti-Apartheid Act
Are Well-Founded.

In its Response, the NRC staff agrees with Petitioners
|

that the Commission must, in exercising its licensing authority, j

determine whether proposed imports are prohibited under Section

309(a) of the Anti-Apartheid Act. NRC Response at 13. Likewise,

the NRC staff notes that Treasury Department regulations relating

to South African imports and interpreting the provisions of the
4

Anti-Apartheid Act are not binding on the Commission and that

the Commission must make its own, independent determinations with

3 Pub. L. No. 99-440, 100 Stat. 1086, 1102 (1986) (to be i

|codified at 22 U.S.C. E 5059) (hereinafter the "Anti-Apartheid
Act" or "Act").

4The Treasury Department regulations, published March 10,
1987 (52 Fed. Reg. 7273), are to be codified at 31 C.F.R. Part
545.

i

|
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respect to the application of the Act's prohibitions. NRC p

5 |

Response at 16. Both the NRC staff and ANF assert that the Act

does not bar the importation of UF6 from South Africa. NRC
6

Response at 15-17; ANF Response at 6-12. Simply put, the NRC 3

staff and ANF misunderstand the Act and its history and fail*

properly to analyze the "substanti$ti transformation" doctrine

upon which they rely. i

|
L.

|

(a) The Act Bans UF6 Imports.

While it is true that Section 309 does not refer
specifically to UF6 in its text, this absence of reference to one

UWhile ANF, in arguing that UF6 imports are not barrsd,
cites the Treasury regulations in support of its position, even
it does not claim these regulations are binding on the
Ccmmission. See, ANF Response at 8. In fact, because at least
part of the question whether UF6 is covered by the Act depends
upon an evaluation of technical considerations concerning the
nature of UF6 and the nuclear fuel cycle, see discussion, infra,
pp. 12-13, little weight should be ascribed to Treasury's
determination in 31 C.F.R. E 545.425 that the Act's prohibitions
do not cover UF6; the Commission, given its nuclear expertise, is
far better equipped to make such a determination.

6
The NRC staff agrees with Petitioners that Section 309 does ;

'bar the importation of uranium and uranium oxide for enrichment
or other processing and subsequent re-export. NRC Response
at 17. That position is plainly correct. On its face, Section
309 bars "imports", without regard to the purpose of such
importation. This reading of Section 309 is fully confirmed by
the legislative history of the Act. See discussion, infra,

pp. 13-14. Furthe;more, such a reading is consistent with and
supported by well-established case law holding that a product is
"imported" when it is simply brought within the territorial
jurisdiction of the United States, regardless of its eventual

E gs, Cunard Steamship Co. v. Mellon, 262 U.S. 100disposition.< 2(1923); Palmero v. United States, 112 F.2d 922 (1st Cir. 1940);
Sherwin Williams Co. v. United States, 38 C.C.P.A. 13, 18

(1950). Indeed, if this were not the case, such transactions
would presumably not even be subject to the Commission's
licensing authority under the Atomic Energy Act, which is
triggered by an "import" of source or special nuclear material.
E A , 42 U.S.C. 55 2077, 2099.

9
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specific uranium compound scarcely supports the conclusion,,
,,

asserted by the NRC staff and ANF, that UF6 imports are permitted |

under the Act. The Commission's inquiry is not limited to the

words of the statute, construed as narrowly and technically as ,

possible. Rather, as the Supreme Court has often stressed, "When

aid to construction of the meaning of words, as used in the.

statute, is available, there certainly can be no ' rule of law'
which forbids its use, however clear the words may appear on

' superficial examination.'" Train v. Colorado Public Interest

Research Group, 426 U.S. 1, 10 (1976), quoting United States

American Trucking Associations, Inc._, 310 U.S. 534, 543-544v.

(1940). See also, Kokoszka v. Belford, 417 U.S. 642, 650,

reh denied, 419 U.S. 886 (1974)

(When "interpreting a statute, the court will not look
merely to a particular clause in which general words
will be used but will take in connection with it thewhole statute... and the objects and policy of the law,
as indicated by its various provisions, and give to it

into execution thesuch a construction as will carry (citation omitted));"will of the Legislature . . . .

Bob Jones University v. United States, 461 U.S. 574, 586 (1983);

Natural Resources Defense Council, Inc. v. Train, 545 F.2d 320,

327-328 (2d Cir. 1976). In this inquiry, there is "an overriding

requirement of looking to all sources including purpose and

legislative history, to ascertain discernible legislative
purpose." Portland Cement Association v. Ruckelshaus, 486 F.2d

375, 379-380 (D.C. Cir. 1973).

10
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In the instant proceedings, it is manifest that, given the q#

overall thrust of the Act to stem uranium trade with South
Africa, it makes no sense to interpret Section 309 as permitting

UF6 imports which might, for example, have been converted in

Western Europe, and to ignore, as ANF suggests, the actual origin

of the raw material. See ANF Response at 7-8. To the contrary,

Petitioners submit that all that matters is whether the raw
|7

material originated in South Africa. Not only is there no

rationale whatsoever for limiting the effect of Section 309 to
those forms of uranium found only at the beginning and the end of

the conversion and enrichment process while leaving intermediate

forms of uranium free to enter the United States, but such a
construction of the law would as Congressmen Richardson, Dellums,

Markey and others noted in their letter of October 31, 1986 to
the President, a copy of which is attached at Exhibit A "render

the uranium sanction totally ineffective and meaningless contrary
8

to congressional intent."

7It is for this reason that the suggeation of IEAL, holder
of License No. ISNM-84012, in its letter to the Commission of
March 19, 1987, is beside the point. While the material imported

by IEAL may indeed have been enriched in the United Kingdom, the
Netherlands or the Federal Republic of Germany, what is relevant,

'

is the source of the material which has been enriched. If it is

South African, then Section 309(a) is applicable. Until there is

a satisfactory factual demonstration that no South African raw
material is involved in IAEL's imports, there is no basis
whatsoever to sever it from these proceedings.

8While the NRC staff seeks to discount this letter by
referring to it as merely "post hoc legislative history," NRC

While theResponse at 15, this characterization is misleading.
letter may have been written subsequent to the enactment of the
Anti-Apartheid Act, its content is what is relevant, and that
content consists of a well-conceived and persuasive statement of
the legislative history prior to the actual enactment of the
legislation.

11
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The reason for this conclusion is simple. Oxide and
9

hexafinaride forms of uranium are essentially interchangeable.

Thus, for example, UF6 is commonly "swapped" with oxide forms of
uranium. See, e.g., Nuclear Fuel, Septe:bber 22, 1986 at 6 (copy

attached at Exhibit B); Nuclear Fuel, February 23, 1987 at 1
(copy attached at Exhibit C). Not surprisingly, given this

interchangeability in the marketplace, once it became apparent

that the Treasury Department (and perhaps the NRC) might

interpret Section 309 as allowing the import of UF6, the ratio of
UF6 to oxide import requests essentially reversed itself:

whereas in 1985 and 1986 8 per cent to 22 per cent of

U.S. imports from South Africa consisted of UF6, 73 per cent of
the total amount of uranium now sought to be imported under the
pending license requests consists of UF6. See, Nuclear Control

Institute, Issue Brief (February, 1987) (copy attached at Exhibit
D). In such circumstances, it is obvious that allowing UF6
imports would effectively nullify the Congressional
prohibitions. As stated in a recent industry editorial

It may be warranted, for example, in the complex field
of trade sanctions, to distinguish between steel
exported by one country and automobiles manufactured
from that steel and exported by a second uation. But
is there validity in differentiating between, say, U308
exported by one country and UF6 produced from the U308
by another? The dinstinction seems feeble when one
acknowledges that the sole co=mercial use for uranium
is as fuel for nuclear reactors, that the groat

9 Ironically, even the NRC staff simply refers to UF6 as a
variation in the form of the uranium proposed to be imported."
NRC Response at 14.

12
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majority of the world's reactors run exclusively on ,j
enriched uranium, and that presently employed uranium !

enrichment technologies require UF6 as feed. Put
another way, South African uranium has little
utility-and thus little value-unless it is converted to
UF6. Therefore, permitting the import of South
African-origin uranium in the form of UF6 renders a ban

Ion South African uranium ore and oxide absolutely
pointless. |

Swuco, "Perspective: Embargo-A Term of Art", Report. No. 72,
,

January 1, 1987 at 5 (copy attached at Exhibit E).

The NRC staff, in coc:menting on the prospect of allowing the

importation of uranium for subsequent processing and re-export,

properly recognized that the Act cannot be interpreted in such a

way as to render its prohibitions nugatory, citing United States !

v. Menasche, 348 U.S. 528, 538-539 (1955). NRC Response at 17.

Precisely the same principle inelucte,bly leads to the conclusion
that the Cormaission must interpret Section 309 to bar UF6

imports.

It is equally clear that, contrary to the assertions of the
NRC staff and ANF, NRC Response at 15, ANF Response at 7, the

legislative history of the Act is not barren of support for
Petitioners' construction of Section 309. From the outset, the

very purpose of the legislation was to establish a "comprehensive

and complete framework" for U.S. trade policy concerning South

Africa, see, S. 2701, f 4, 132 C_p_ng. Rec. S. 9891 (daily ed. July
10

30, 1986) Within that framework, which would scarcely be
|

10This language, of course, is carried foward into Section 4
of the Act itself.,

l

13
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comprehensive or complete if it could readily be undercut by UF6
i

imports, there is every indication that the sponsors of the
legislation understood that they were barring uranium imports in

a generic sense, i.e., without regard to the specific form which ,

it might take. E.n., 132 C m . Rec. S6383 (daily ed. May 21,

1986) (statement of Sen. Kennedy); 132 C_p_ng. Rec. H6778 (daily

ed. Sept. 12, 1986) (statement of Rep. Wolpe); 132

C_o_ng. Rec. H8660 (daily ed. September 29, 1986) (statement of

Rep. Richardson). It is plain, moreover, that the Senate debate

on August 15, 1986, concerning the so-called McConnell Amendment

which would have deleted Section 309, see, 132

c m . Rec. S11851-S11853 (daily ed. August, 15, 1986), can only
be understood if Section 309 were to apply to all South

Mrican-origin uranium.

Finally, while both the NRC staff and ANF assert that UF6 is

not subject to the Act's prohibitions because it reflects a
"substantial transforce. tion" from the original raw material, they

scarcely demonstrate that a substantial transformation in fact

has occurred. Indeed, the NRC staff candidly admits that it has
NRCmade no independent review of the law in this regard.

Response at 16-17. Even assuming arguendo, however, that the

doctrine were legally applicable here, it must be determined

whether it applies as a matter of fact, i.e., has there been a

.

14
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"transformation" of the original raw material and has that
11

transformation been "substantial". Case law makes clear that

the alteration in form, appearance, nature or character must be

"fundamental", and there must be "very gresat change" in economic

value. E.g., United States v. Murray, 621 F.2d 1163, 1169 (1st

Cir.), cert. denied, 449 U.S. 837 (1980) (blending of glues,

including removal of impurities and addition of defcamer, not a

substantial transformation); Uniroyal, Inc. v. United States, 542

F.Supp. 1026 (CIT 1982), aff'd, 702 F. 2d 1022 (Fed. Cir. 1983)

(attachment of outer soles to footwear uppers not a substantial

transformation); National Juice Preducts Association v. United

States, 7 Int'l Trade Rep. 1921 (CIT 1986) (conversion of orange

juice concentrate into frozen concentrated orange juice or
12

reconstituted orange juice not a substantial transformation).

Under such precedents, there are the strongest reasons to

conclude that UF6 conversion, which is just an intermediate

product form and adds relatively little to the final value, does

not represent a "substantial transformation."

IWhile ANF cites the definition of "country of origin" in
19 C.F.R. E 134.1(b) as if it were relevant to this inquiry, ANF
Response at 9-10, obviously it is not: the country of origin
definition raises the substantial transformation question for
purposes of determining country of origin labeling but scarcely
describes what does or does not constitute substantial
transformation itself.

12
That there may be a new name for a product, i.e.,

hexafluoride "as opposed to" "yellowcake", is the weakest
evidence of a substantial transformation. National Juice
Products Association v. United States, supra, 7 Int'l Trade Rep.
at 1930-1931.

'
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(b) Imports of Uranium from South Africa or Namibia are
Inimical to the Common Defense and Security.

In its Response, ANF points out that the NRC had

previously determined that the imports permitted by License

No. ISNM-83025 would not be inimical to the common defense and
security at the time the license was issued in 1984. ANF

Response at 13. That license, however, was issued over three

years ago a.nd since that time conditions and circumstances in

South Africa have changed dramatically. This is no better

illustrated than by the passage of the Anti-Apartheid Act
itself. While ANF asserts, "There is nothing in the Act or in

its legislative history to require a repudiation of the January
11, 1984 NRC determination...," ANF Response at 13, nothing

could be further from the truth.

Even a cursory review of the Act's legislative history
clearly reveals Congress' belief that conditions in South Africa

had decidedly changed for the worse since 1984. Congressman

Gray's remarks provide a cogent example of this sentiment:

[ South Africa] is not a new issue, it is one that we
have debated many times in this Congress, and we have
held many hearings over the last few years. In 1985,
this body tock an unprecedented stand against
apartheid, bi-partisanly, I might add... And now we are,

'

back again. Why? Because conditions have gotten
worse. Last year, ...when we debated my Anti-Apartheid
Act of 1985, we were debating it in the midst of the
loss of 70 lives per month. This year, over 130 lives
per month are being lost. And while the defenders of
apartheid keep telling us that reform has gone on, we
constantly see no dismantlement of apartheid, we see |

further invasions of neighboring states like Botswana,

16
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Zambia, Zimbabwe, we see continuing repression
internally of the apartheid system.

132 C_o_ng. Reo. H3864 (daily ed. June 18, 1986). See also,
B

e A , 132 C_o_ng. Rec. S6387 (daily ed. May 21, 1986) (remerks of
Sen. Leahy); 132 C_o_ng Reo. S6383-S6384 (daily ed. May 21, 1986)

(remarks of Sen. Kennedy); id. at S6388 (remarks of Sen.

Proxmire): 132 C_o_r3g Rec. H3861-H3862 (daily ed. June 18, 1986)
I

(remarks of Rep. Wolpe); i_d_.
at H3864 (remarks of Rep. Gray); 132

C m . Rec. S14484 (daily ed. October 1, 1986) (remarks of Sen. !
1

Pell); 132 C_oj)g. Rec. 814636 (daily ed. October 2, 1986) (remarks

of Sen. McConnell).
!

In 1984, there was no federal legislation concerning South
!

African apartheid. In 1985, over 20 pieces of legislation were

introduced in the House and six were introduced in the Senate
I

reflecting Congressional concern over the deteriorating situation

in South Africa. Two bills, S. 635 and H.R. 1460 were passed by

the Senate and House, respectively, and were sent to Conference |
|

Cummittee. Also in 1985, President Reagan instituted limited i

sanctions against South Africa by the promulgation of Executive

Order No. 12532, 50 Fed. R_eg. 36861 (September 10, 1985), in

which he characterized "the policies and actions of the !

l

government of South Africa [as] constitut[ing] an unusual and
extraordinary threat to the foreign policy and economy of the
United States...." In 1986, the Anti-Apartheid Act was passed.

l

|
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Assuming arguendo that there was no threat to the common

defense and security in 1984 when the ANF license was issued, the

point to be made here is that since that time, both the Executive

and Legislative Branches have made a determination that the

situation in South Africa is of much graver concern today.

4

In light of the high degree of import accorded to the

question of apartheid in South Africa by both the executive and

the legislative branches, it is imperative that the Co= mission

fully consider the inimicality contentions of Petitioners.

Petitioners assert that the common defense and security of the

United States is endangered by uranium imports from South Africa

and Namibia in three ways: (1) such imports provide critical

support for South African military operations in townships,

illegally occupied Namibia, and neighboring states: (2)

enrichment and processing of South African uranium supports South

Africa's nuclear weapons program and contributes to nuclear

proliferation; (3) continued import of South African uranium

risks creating dependence on a potentially unstable source of

supply. Intervention Petition at 24-27.

ANF suggests these inimicality issues are too "speculative"

to be properly considered by the Co= mission. ANF Response at

14. There is nothing speculative about the danger to the common

defense and security that these imports pose. That danger is

real, clear and present. Petitioners have requested the

Co= mission to reach a factual determination as to whether the

i

18 |
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proposed imports under existing conditions would create or

exacerbate a threat to the common defense and security. Such a

request does not involve an invitation to speculate. To the
I

extent that the Commission deems it necessary to consider

possible future ramifications of the proposed imports, such
'

consideration is perfectly legitimate and would coincide with NRC
precedent. See, Edlow International Company, CLI-80-18, 11 NRC

680 (1980) (denial of export license based on consideration of

future conduct of Government of India). As Judge Wilkey stated

in Natural Resources Defense Council. Inc. v. Nuclear Regulatory

Commission, 647 F. 2d 1345, 1358 (D.C. Cir. 1981), referring to
the NRC's consideration of an export license, "Under the Atomic

Energy Act the Commission must make .1udgments that the future

behavior of foreign governments will not be inimical to this
country's ' common defense and security.'" The same reasoning

obviously applies to its determinations with reupact to these
13

proceedings.

I3ANF's reliance on San Luis Obispo Mothers for Peace
v. Nuclear Regulatory Commission, 789 F. 2d 26 (D.C. Cir.), cert.
denied, __ U.S. __, 93 L.Ed. 2d 302 (1986), to support its
proposition that the Commission should decline to review the
inimicality issues is misplaced. ANF Response at 14. Neither
the statute or the regulations at issue in that case provided for
review of the issues raised by the plaintiffs, a situation
clearly distinguishable from the instant proceedings where both
the Commission's own regulations and the Atomic Energy Act
provide for consideration of inimicality issues. Metropolitan

.

Edison v. People Against Nuclear Energy, 460 U.S. 766 (1983),
provides no aid to ANF either. The court there did not rule that
the impact of psychological health effects were too "speculative"
to be entertained, as ANF suggests. See, ANF Response at 14. It
simply held the psychological health effects claimed by
plaintiffs were not caused by an environmental impact covered by
the statute, but were caused by plaintiffs' perception of risk.

.

19
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Petitione,rs strongly take issue with the NRC staff's and
ANF's claim that a discretionary hearing is not required for the

NRC to resolve the inimicality issues. ANF Answer at 93 NRC i

Response at 19. It would be inappropriate' for the Commission to

reach its inimicality decision in a vacuum guided only by the

conclusionary allegations of NRC staff that the common defense
14

and security issues raised by Petitioners have no merit.

Petitioners must be given an opportunity to present evidence to

support their inimicality claims. Based on such evidence, the

Commission can readily reach its own conclusion as to the

validity of these claims.

Finally, contrary to assertions made by ANF that prohibition

of the proposed imports "would be inimical to the co= mon defense

and security insofar as the import is necessary to fabricate

nuclear fuel for the use by West European customers of ANF to

generate electricity in their countries," ANF Answer e.t 10, there
exist alternative sources of supply for Western Europe which do

140f course the NRC will also presumedly have the views of
the Executive Branch on inimicality issues. See 10 C.F.R. E
110.41. Petitioners have no knowledge of what reco=mendations
the Executive Branch intends to make. It is nonetheless clear
the Co= mission must make an independent judgment with respect to
the inimicality criterion. In the words of Judge Robinson of the
Circuit Court of Appeals for the District of Columbia Circuit.
"At the heart of the statutory scheme lie [s] the mandate to NRC
to provide a strong independent check' on the judgment of the
Executive Branch..." Natural Resources Defense Council, Inc. v.
Nuclear Regulatory Co= mission, 647 F.2d 1345, 1368, 1369 (D.C.
Cir. 1981) (Robinson, J., concurring) (citing remarks of Senator
Glenn at 124 Cong. Rec. S.1067 (daily ed. Feb. 2, 1978)). See
also, H.R. Rep. No. 587, 95th Cong., 1st Sess. 21 (1977).

20
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not involve the use of South African or Namibian origin uranium. **

Petitioners are prepared to demonstrate these facts at a hearing

granted by the Commission.
i

(c) Petitioners' contentions Based on International Law
Respect 1 rut Namibia Have Substantial Merit.

Petitioners' contention that the pioposed imports would

be violative of the international legal obligations of the United
States is essentially unchallenged by either the NRC staff or

ANF.

.

ANF seeks to evade the issue by advancing the factually

questionable claim that "although some of the source material for
enriched UF6 may have originated in South Africa...none of it

15
originated in Namibia." ANF Response at 5, n. 4. ANF then

| begs the question by concluding that "the import of UF6 from
Western Europe under the license in no way violates international

law." Id. at 15. As the Commission is obligated to uphold
16

binding international legal obligations of the United States,

15 Serious questions have been raised regarding efforts to!

conceal the source of uranium of Namibian origin. NCI reports
j that Namibian uranium production is twice that of neighboring
j
> South Africa. Hearings at the UN held in July of 1980 disclosed

that several western governments and transnational corporations
collaborated to conceal their purchase of Namibian source
uranium. Plunder of Namibian Uranium Major Findinas of the
Hearinas on Namibian Uranium Held by the United Nations Council
for Namibia in July 1980 11 (1982).

16There was no question that the Security Council
Resolutions invoked by Petitioners are binding on the federal
government. U.N. Security Council Resolutions 276 (1970) and'301
(1971) were validly adopted pursuant to the U.N. Charter. .

Article 25 of the Charter (which itself is the "law of the land"within the meaning of the U.S. Constitution) specifically
21
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it is appropriate to require import license holders and

applicants to establish to acceptable legal standards that no

Namibian uranium is to be imported. Proper elucidation of the

facts in this regard would be facilitated by an adversarial,

adjudicatory hearing where full discovery was made available and

utilized by the parties.

The NRC staff, for its part, erroneously concludes that

since the Anti-Apartheid Act treats Namibia as part of South

Africa for the purpose of prohibiting the importation of uranium

mined in Namibia, the Commission need not attend to the

international issues. NRC Response at 19-20. Such an approach

would indeed be reckless. The question of whether the
~

importation of uranium from Namibia violates international law

requires a separate and independent inquiry from that of whether

the importation of uranium from Namibia violates Section 309 of

the Act. Certainly, the Co= mission need not inquire into the

international legal obligations of the United States in respect

to Namibia if it determines that all Namibian uranium is banned

by the Act. If this obvious fact is what NRC sts.ff intended to

state in its brief, then Petitioners, of course, concur.

provides that U.N. members agree to accept and carry out
resolutions of this nature. The International Court of Justice
has affirmed this interpretation. See, Advisory opinion
Concerning the Legal Consequences for States of the Continued
Presence of South Africa in Namibia (South West Africa),
Notwithstanding Security Council Resolution 276 (1970), [1971]
1.C.J. 16. The U.S. Department of State has agreed that these
resolutions reflect this country's obligations under the Charter.
Statement of William P. Rogers, U.S. Secretary of State, 26 U.N.
GAOR Supp. 1, at 1 U.N. Doc. A/PV 1950 (1971).-

22
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However, should the Commission determine that some uranium

originating in Namibia is not barred under Section 309, then it

must consider whether U.S. international obligations

independently bar such imports.

(d) The Commission Must Deny License Applications Which
Fail To Supply Minimally Required Information.

Petitioners have already established that every uranium

import license application now pending before the Commission is

deficient in providing the minimum information required by

statute. This fact is not contested by the responses filed by

ANF or the NRC staff.

ANF wrongly claims that the Co= mission has "no legal basis

to s m rily deny the [ applications]." ANF Answer at 14. ANF

somehow reaches this conclusion from its reading of 10 C.F.R. E

110.44(d) which discusses grounds for the denial of license

applications. 10 C.F.R. E 110.44(d) reads in pertinent part that

"The Co= mission will deny...any import license for which the

Co= mission in unable to make the finding in [10 C.F.R. E

110.44(b)]." 10 C.F.R. E 110.44(b), as applicable, reads as

follows:

(b) The Coc: mission will issue an import license if it
finds that the proposed import would not be inimical to
the co= mon defense and security or constitute an
unreasonable risk to the public health and safety...

23
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As Petitioners point out in their Intervention Petition,

Sections 53 and 63 of the Atomic Energy Act, 42 USC EE 2073,

2093, require that license applicants must, at minimum, provide

the information necessitated under 10 C.F.R. I 110.31 before the
finding referred to by 10 C.F.R. I 110.44(b) can be made.

'

Intervention Petition at 31. Logically then, a license may be

denied for failure to provide the information requested by 10

C.F.R. I 110.31. ANF's argument to the contrary is wholly

specious.

The NRC staff states that Petitioners fail to demonstrate

how they would be prejudiced by permitting applicants to amend

their applications. NRC Response at 20. The answer is simple.4

The Commission's regulations only permit a motion to intervene to

be filed 30 days after an application for a license is noticed in

the Federal Register or after 15 days if the application is

noticed by placement in the Public Document Room. 10 C.F.R. I

110.82(c). There are no regulations which permit a motion to

intervene to be filed in response to an amended license

application. Therefore, any manbers of the public who were not

sufficiently prescient to intervene in opposition to a deficient!

| application would be precluded from doing so once the true nature

! of the license request became apparent following amendment.

It would be inequitable for the Commission to permit the

license applicants in the instant matter to file license requests

which fail to provide requisite notice, then not permit the
;

i

24
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public to contest those applications once they have been amended

to provide minimally required information. If the Commission

established this as a precedent, a state of affairs could result

where license applicants intentionally withheld information, so

that no one could find reason to object, and then routinely

amended their license requests after the intervention deadline

had passed.

It would place no great hardship upon the license applicants

to refile their applications with the minimally required

information. The license applications contested in the instant

proceedings are each only one page in length.

B. Petitioners' Participation in these Proceedings
Would Be in the Public Interest.

Petitioners' participation in these proceedings would

promote the public interest in ensuring the full and fair

consideration by the Co= mission of all factors relevant to the

|
granting, denial or revocation of the proposed or existing

| licenses.

I

!
ANF takes the position that Petitioners in particular and

the public in general could not possibly have anything to add to
t

these proceedings. In its view, all relevant expertise appears

to reside at the NRC and in the Executive Branch. ANF Answer at

9. ANF contends that Petitioners lack the "specific expertise,

, knowledge or understanding" relevant to these proceedinc .hich

is necessary to allow them to successfully intervene TL. The

25
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I NRC staff adopts a similar position. NRC Response at 13. The -

position is defenseless,
1
1

In fact, Petitioners have much to add to these proceedings

and the NRC staff admits as much. On page 9 of the NRC Response,

it states that Congressional Petitioners all "have exhibited a

keen interest and involvement in the policies and practices of

the South African government." Indeed, they have, and they would

present both additional information and alternative perspectives.

They are in a position to present expert testimony from witnesses

with non-governmental affiliations who would (1) not otherwise
be called to testify; (2) have information gathered from

independent sources; and, (3) provide alternative interpretations

of data and technical information relevant to the statutory

criteria. Thus, Petitioners would augment significantly the

information available to the Commission. Petitioners could

provide information on South Africa from their own experiences.

They could through personal and institutional contacts provide

for testimony of other persons with exper tise on South Africa and

Namibia. This case is thus significancly different from cases

relied on by ANF, such as Westinghouse Flectric Corp. 12 NRC 253

(1980), see ANF Answer at 9, where pecitioners were primarily

seeking information from the Co=aission.

Petitioners are in a position to make this contribution

because, from their individual experiences, or in the case of

organizational petitioners, through their membership, their

26
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boards, their advisors, and the work of their staffs, they have>

developed extensive technical and general expertise with respect

to the uses and misuses of nuclear energy generally and the

specific risks associated with the import of special nuclear and i

source material from South Africa, as well as the risks to the

common defense and security posed by the apartheid policies of

the South African government. See generally, Intervention

Petition at 9-19; Motion to Amend to Add New Parties at 3-5. A

few examples suffice to underscore this point.

Congressman Rangel has taken a leading role in the

development of U.S. policy toward the southern Africa region. In

1977, he introduced H.R. 9103, which sought to prohibit the

export of nuclear materials, facilities and technology to South

Africa. During his nixteen years of service in the House of

Representatives, Congressman Rangel has sponsored over fifteen

pieces of legislation dealing with southern Africa, including

five bills which directly address the import of uranium from
17

South Africa.

|

Congressman Wolpe is a former professor of political science

at Western Michigan University and a recognized author and

!
l 17 .R. 9103 (1977) (prohibiting exports of arms and nuclearH

materials, facilities and technology); H.R. 9104 (1977)
(prohibiting import of coal and urantum from South Africa); B.R.
10090 (1977) (prohibiting export to Gouth Africa of nuclear
materials, military and law enforcement articles); H.R. 1449
(1979) (prohibiting export of nuclear materials, military and'1aw
enforcement articles to South Africa); H.R. 1020 (1983)
(prohibiting export of nuclear materials, facilities and
technology to South Africa).

27
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scholar of African studies. In 1982 and 1985 he led

Congressional delegations on fact finding tours of South Africa.

Petitioner Wolpe has chaired the House Subcommittee on Africa for
I

eight years. He has conducted innumerable hearings on such |
'

issues as security threats posed by South Africa to the region,

South Africa's nuclear capabilities, trade. relations with South

'

Africa, etc.

The Nuclear Control Institute ("NCI") was one of the first
organizations to collect and analyze data as to the nature of

South African uranium imports, the South African uranium industry
18

and the South African nuclear program. The. President of NCI,

|
Paul Leventhal, as a member of the staff of the Senate Government

Operations Committes in the mid-1970s, was intimately involved in

i the development of the Nuclear Non-Proliferation Act. Members of

the Board of Directors of NCI include Dr. Theodore Taylor, a

world renowned expert on safeguards, and Peter Bradford, a former

NRC Commissioner.

The American Committee on Africa ("ACOA"), hr.s been in

existence for 31 years. It has focused public attention on

apartheid and investments in South Africa by organizing meetings

and disseminating pamphlets and research reports. ACOA staffers

have frequently testified on the ramifications of U.S. policy

IO
i NCI's February 1987 Issue Brief on the U.S. - South
| African uranium trade is attached at Exhibit D. An earlier, more

extensive Issue Brief. "Weapon Implications of U.S. - South
African Uranium Trade", was published in January 1985.

28
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toward South Africa before Congress and the United Nations. ACOA

founded and retains close ties with Africa _T_of,a_Z, a quarterly

journal of commentary and research on contemporary African

affairs, now published by the University of Denver. ACOA also

founded the Africa Fund, which raises charitable aid for South

Africans, and the Washington Office on Africa.

TransAfrica is the African-American lobby for Africa and the

Caribbean. TransAfrica provides research and analysis on

Southern African issues to Congress as well as its members. The

Executive Director of TransAfrica, Randall Robinson, is a ,

nationally recognized expert on U.S. foreign policy toward
.

Africa. He is a member of the Council on Foreign Relations, a

Director of USA for Africa and co-founder of the Free South

Africa Movement. TransAfrica has produced several position

papers on various aspects of the crisis in Southern Africa and
Randall Robinson has written extensively on African affairs.

>

| The Washington Office on Africa ("WOA") was the first full-

time lobby group which exclusively addressed African affairs.

WOA staff provides up to date information and analysis on African

events and foreign policy to Congress and the general public. In

1983, WOA instituted an informational campaign to counter suelear

i
proliferation in southern Africa. WOA developed and published

i several fact pieces on the ramifications of U.S. nuclear

assistance to South Africa.

!
! 29
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The list could readily be expanded, but suffice it to say

that all.of these individuals and groups, and others upon whom

Petitioners might call, have written and spoken widely on

southern Africa and non-proliferation, and, through personal

contact and their own research, have developed information,

expertise, and wisdom which may not be available to the

Co= mission through the Executive Branch. Unless one believes

that all information, expertise and wisdom with respect

U.S./ South African nuclear relations are found among those

presently employed by the United States government, the

suggestion that Petitioners have nothing to add to these

proceedings borders on the ludicrous.
.

NRC staff not only claims that the Petitioners lack

expertise, but it also contends that there are no factual issues

presented in these proceedings to which Petitioners' expertise

could be applied. NRC Response at 14. However, these

proceedings raise numerous factual issues, and Petitioners could

substantially contribute to the resolution. Factual issues that

need to be probed are, inter aliat (a) the existence of
alternative sources of supply for Western Europe, (b) how much

uranium produced by South Africa is in fact from Namibia, (c) the

risks to peace in Southern Africa associated with the South

African nuclear program, (d) the dangers to the U.S. from the

South African nuclear program, (e) the origin of source material

enriched in Western Europe, (f) the interchangeability in the

marketplace of UF6 and oxide forms of uranium, (g) whether South

30
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Africa is in fact an unstable source of supply, (h) what

constitutes "substantial transformation", and (i) whether any

substances proposed to be imported have been substantially

transformed. The list could be expanded but the point should be

apparent: absent a hearing there is no assurance that these

-issues will be explored with the rigor that.is associated with an

adversarial hearing.

II. PETITIONERS HAVE INTERESTS WHICH MAY BE AFFECTED BY
THESE PROCEEDINGS AND THEREFORE ARE ENTITLED TO
INTERVENE UNDER SECTION 189a OF THE ATOMIC ENERGY ACT.

Petitioners readily admit that the Commission has adopted

judicial "standing" doctrines to determine the right of a party

to a hearing under Section 189a of the Atomic Energy Act. Edlow

International Company, CLI-76-6, 3 NRC 563 (1976); Exxon Nuclear

Company. Inc., CLI-77-24, 6 NRC 525 (1977); Westinghouse Electric

Corp., CLI-80-30, 12 NRC 253 (1980). "In essence the question of

standing is whether the litigant is entitled to have the court

decide the merits of the dispute or of particular issues." Warth
:

v. Seldin, 422 U.S. 490, 498 (1975). To demonstrate standing, "A

plaintiff must allege personal injury fairly traceable to the

| defendant's unlawful conduct and likely to be redressed by the

requested relief." Allen v. Wright, 468 U.S. 737, 751 (1984);

! accord, Diamond v. Charles, 476 U.S. , 90 L. Ed. 2d 48,,

i

59 (1986); see generally, Valley Forge Christian College v.

Americans United for Separation of Church and State 454 U.S.I

464, 472 (1982), cuoting, Gladstone, Realtors v. Village of

31
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I 'Bellwood, 441 U.S. 91, 99 (1979) and Simon v. Eastern Kent 1c,lg,o

Welfare Rights Organization, 426 U.S. 26, 38, 41 (1976).'

In the Intervention Petition, as amended, Petitioners set

out detailed allegations with respect to the harm they would

suffer from the approval of the challenged existing licenses and

license applications. Intervention Petition at 9-19; Motion to

Amend to Add New Parties at 3-5. In these instant proceedings
19

Potitioners meet the applicable standing requirements.

A. Petitioners Chavez and Isaacs Satisfy Traditional

] Article III Standina Recuirements.

Petitioners do not intend to embark on an extended

review of the standing rights of all 14 individuals and groups
i

which seek to intervene in opposition to the challenged licenses;

and license applications. Rather, Petitioners believe that it is

clear, at the very least, Robert L. Chavez and Henry Eric Isaacs

satisfy the standing requirements and will so demonstrate below.

Once it is determined that they have standing, it then follows

that all other Petitioners have standing as well. Watt v. Energy

; Action Educational Foundation, 454 U.S. 151, 160 (1981); V111ame

19The NRC staff treats proposed new parties Messrs. Chavez,
Cisneros and Isaacs as original Petitioners and addresses the
merits of their standing claims on that basis. NRC Response at
1-2, n.1 and 9, n.8. Petitioners herein respond to the NRC
staff's standing arguments as to the new Petitioners.

ANF considers the Motion to Amend to Add New Parties as a
new petition and on that ground has stated its intention to

i respond within 30 days. Letter from Leonard Trosten dated March
i 19, 1987 to Samuel J. Chilk. Petitioners state their objection

to ANF's interpretation and reserve their right to respond to'any'

j papers filed by ANF in this respect.

32
:

|
, . . . - - - . - - . - - - , - - . - - . . . - . _ - - - - _ - _ - - - _ - . . - . . - . . - . . -



,a,e -,- . -- x s a - 2a _ _ _ a A _m.., .-.m~-+- _ .J-__ s _

\
.

4

'
' of Arlington Heights v. Mstropolitan Housing De.velopment Corp.,!

429 U.S. 252, 263, n.9 (1977) National Wildlife Federation v.

Watt 571 F. Supp. 1145, 1153 (D.D.C. 1983).
:

1. Petitioner Chavez Has Standing.

In order to demonstrate his standing rights, Petitioner

Chavez must first demonstrate an injury in fact--that is, he

must "show that he personally has suffered some actual or
,

threatened injury as a result of the putatively illegal conduct."
Diamond v. Charles, 90 L.Ed.2d at 57, cuotina, Gladstone.

Realtors v. Village of Bellwood, 441 U.S. 91, 99 (1979). In

addressing the injury in fact requirement, the Commission must

accept the pleaded legal theory as valid. See, e.a., Warth v.

Seldin, 422 U.S. 490, 501 (1975): American Federation of
Government Employees v. Pierce, 697 F.2d 303 (D.C. Cir. 1982).

In these proceedings, Petitioners' legal theory is that any
uranium imports from South Africa or Namibia would, inter alia,
violate Section 309 of the Anti-Apartheid Act and be inimical to

,

the common defense and security by increasing dependence on an

unreliable source of uranium. Petitioner Chavez claims that

uranium imports from South Africa or Namibia are unfairly

competitive with domestically produced uranium. The inability of

Petitioner Chavez's former employer to compete with foreign

uranium imports caused Petitioner Chavez to lose his job.

Petitioner Chavez's chances of regaining employment as a uranium

miner are substantially diminished by the continued importation,

-

of uranium from South Africa or Namibia.

33
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Petitioner Chavez suffers an injury in fact in two ways.

First, he suffers an "actual injury" as he is currently an

unemployed uranium miner. Second, he is at risk of a "threatened

injury" in that any future uranium imports would diminish his

likelihood of regaining employment as uranium miner. Clearly

Petitioner Chavez suffers an injury in fact which is the kind of

"specific and concrete" injury which provides the basis for

standing. See, eg , Simon v. Eastern Kentucky Welfare Rights

03 ., 426 U.S. 26, 40 (1976).
.

Furthermore, Petitioner Chavez's predicament is "fairly

traceable to the Government conduct... challenge [d] as unlawful."
.

Allen v. Wright, 468 U.S. at 757. All that is required to

demonstrate the truth of this assertion is a reasonable showing

that "but for" the challenged government conduct the injury would

not occur. Com= unity Nutrition Institute v. Block, 698 F.2d 1239

(D.C. Cir. 1983), rev'd on other arounds, 467 U.S. 340 (1984).

Petitioner Chavez's claim is simply "but for" threatened NRC

action to permit uranium imports from South Africa and Namibia,

the general employment climate and his specific employment

options as a uranium miner would improve. Thus, a "chain of

causation" exists between the government conduct which is

challenged here and the asserted injury. See, Allen v. Wright,
I

468 U.S. at 759.'

l
,

|
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Petitioner Chavez must additionally demonstrate that his

injury is capable of redress by the relief he is requesting.

Allen v. Wright, 468 U.S. at 751 Director. Office of Workers

Compensation Programs, U.S. Department of Labor v. Perini North

River Associates,459 U.S. 297, 305 (1983). Chavez's injury in

fact will be removed if the NRC enforces the. Anti-Apartheid Act.

Thus, Chavez's injury clearly meets redressability requirements.

In addition to Constitutionally imposed standing

requirements, federal courts examine "prudential" considerations,

which include, in particular, whether a plaintiff's complaint is

"arguably within the zone of interests to be protected or

regulated by the statute in question." Association of Data

Processing Service Organizations, Inc. v. Camp, 397 U.S. 150, 153

(1970). Petitioner Chavez, without a doubt, is within the zone

of interests to be protected by the Anti-Apartheid Act. This is

made clear by the legislative history. For example, Congressman

Richardson noted on several occasions that domestic imports of

South African and Namibian uranium had increased 350 percent

since 1981, "at a time when the number of domestic uranium miners

has dropped from 362 to a mere handful, and over 85 percent of

our [ uranium] miners have lost their jobs." 132 C_ong. Rec. E3193

(daily ed. September 19, 1986). Congressman Richardson expressed

his hope that "through provisions such as the one banning the

importation of South African uranium, coal and steel, we vill be
counteracting South African unfair foreign trade practices t.nd

giving a much needed boost to American miners." 132 Cong Rec.

35
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E3194 (daily ed. September 19, 1986); see also, 132 C_ong. Reo. )
l

E2298 (daily ed. June 26, 1986) (remarks of Rep. Richardson).
!

Incredibly, the NRC staff claims Chavez is outside the zone :

of interests regulated by these NRC proceedings. The NRC staff

bases this claim on its reading of Lona Island Lightina company
;

(Jamesport Nuclear Power Station, Units 1 and 2), ALAB--292, 2

NRC 631 (1975) ("Jamesport"). NRC Response at 9, n. 8. The NRC

staff is correct to note that the NRC held the harm alleged in

Jamesport did not fall within the zone of interests of either the

Atomic Energy Act or the National Environmental Policy Act. But,

Jamesport is inapplicable here. The harm complained of here is

squarely within the zone of interests contemplated by the Anti-

Apartheid Act. These very proceedings are taking place because

of the Anti-Apartheid Act. The reason why the commission amended

its regulations relating to import licenses was to "implement the

provision of the comprehensive Anti-Apartheid Act...which
'

prohibits the import into the United States of uranium ore and

uranium oxide produced or manufactured in South Africa." 51 Fed.
,

R_eg. 47207 (Docember 31, 1986). Consequently, where a petitioner
.

falls within the zone of interests of the Act, as Chavez does,

prudential considerations militate in favor of standing.

2. Petitioner Isaacs Has Standina.

Petitioner Isaacs, like Petitioner Chavez, suffers from

an injury in fact from possible non-compliance with the Anti- .

Apartheid Act. If uranium imports from South Africa or Namibia

36
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are permitted, that would provide substantial foreign exchange

and good will to the South African government. Petitioners'

Motion to Amend to Add New Parties at 5. This, asserts

Petitioner Isaacs, will prolong the apartheid system and prevent

him from returning home. Id. This is precisely the type of

"personal injury" which serves to give rise to standing. Allen

v. Wright, 468 U.S. at 751.

Petitioner Isaacs' personal injury is also "fairly traceable

to the Government conduct ... challenge [d] as unlawful," Allen

v. Wright, 468 U.S. at 757, because "but for" the threatened NRC

action no uranium imports would be permitted and no foreign
,

exchange or good will would accrue to the South African

govern =ent. Petitioner Isaacs' injury is likewise redressable

because the NRC could clearly prevent the injurious consequences

of the uranium imports by simply enforcing the Anti-Apartheid

Act.

The NRC staff contests Petitioner Isaacs' standing rights on

the grounds that "he has failed to establish a clear nexus

between the potential outcome of this proceeding and his interest

in being free to return to South Africa." NRC Response at 2, n.

1. The NRC staff apparently misunderstands the proper

application of the "fairly traceable" and "redressability"

37
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components of the standing inquiry to the injury Petitioner '
j

Isaacs alleges in this case. !

Petitioner Isaacs was conferred a benefit by Congress' i

enactment of the Anti-Apartheid Act. He is now in danger of

losing that benefit because of threatened NRC action which would

permit uranium imports and undermine the Congressional framework

for ending apartheid. This is the injury of which he complains

and this injury is inherently redressable by NRC action.

Petitioner Isaacs need not establish that the relief requested

from the NRC, without more, would enable him to return home.

Plaintiffs "need not negate every conceivable impediment to

effective relief...nor are they required to prove that granting

the requested relief is certain to alleviate their injury."

International Ladies' Garment Workers Union v. Donovan, 722 F. 2d

795, 811 (D.C. Cir. 1983) (citations omitted, emphasis in the

original).

Petitioner Isaacs' standing considerations are substantially

similar to the plaintiffs in Diggs v. Shultz, 470 F. 2d 461 (D.C.

Cir. 1972). There, the court held that the plaintiffs, residing

in the United States, who were unable to return to their homeland

20In Allen v. Wright, Justice O'Connor explains that the
difference between the "fairly traceable" and "redressability"
standing components, "[t]o the extent there is a difference " is
that the "fairly traceable" component "examines the causal
connection between the assertedly unlawful conduct and the
alleged injury," whereas the redressability component "examines
the causal connection between the alleged injury and the judicial
relief requested." Allen v. Wright, 468 U.S. at 753, n. 19.

.
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had standing to challenge an Act of Congress which they alleged'

violated a United Nations embargo of Rhodesia. The court

rejected suggestions that the plaintiffs' injury was not

redressable because of the slight chance that enforcement of the

embargo would bring the desired relief. The relationship between

the U.N. action and the statute challenged in Diams is precisely

the same as the relationship between the Anti-Apartheid Act and

the Co= mission's implementing regulations in the inctant

proceedings and the standing analysis of the Dians court applies

here.

Also, like Petitioner Chavez, Petitioner Isaacs' injury is

within the zone of interests contemplated by the Anti-Apartheid

Act. The express purpose of the Act is to help "to bring an and

to apartheid in South Africa." Anti-Apartheid Act, Section 4.

There are several sections of the Act which are addressed to

providing aid for the "victims of apartheid," providing for such
things as scholarship assistance, Section 201; a "human rights

fund," Section 202; and the "[w]elfare and protection of the

victims of apartheid employed by the United States," Section 206.

Certainly, Petitioner Isaacs' interest in the abolition of

apartheid is envisioned by the entire Act.

B. The C * ssion Should Adopt More Equitable Standing
Rules for Application in Import Licensing Hearinas
Under Section 189a of the Atomic Enerar Act.

Having established the standing of Petitioners Isaacs and

Chavez. Petitioners need not here discuss the standing rights of

39
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the other Petitioners. See, discussion at p. 32, supra.

Petitioners concede that there is a line of Commission cases,

starting with Edlow International Co., CLI-76-6, 3 NRC 563

(1976), denying standing to individuals and organizations with !
1

interests substantially similar to several Petitioners in

proceedings similar to the present ones. E.g., Edlow

International Co., supra; Transnuclear. Inc., CLI-77-24, 6 NRC

525 (1977); Westinghouse Electric Corp., CLI-80-30, 12 NRC 253

(1980); General Electric Co., CLI-81-2, 13 NRC 67 (1981). The

effect of the Commission's standing rulings, however, is

essentially to preclude review of import licensing actions by

many persons who may lack Article III standing but who are still

affected by the outcome of an import licensing proceeding. In

short, many persons whom the process is designed to protect are

excluded from participation. See, Comment, Environmentalists

Attack NRC's Fuel Export Licensing, 6 E.L.R. 10190 (September

1976). This result is unwarranted and should be changed.

Rethinking standing precedent in import licensing is

particularly appropriate because one of the basic premises for

the Co= mission's approach to standing, elaborated in the first

Edlow decision, was that there was nothing in the Atomic Energy

Act to indicate that Congress contemplated public participation

in the import and export licensing process. Edlow International

Co., supra, 3 NRC at 570-572. Since Edlow was decided, the

Nuclear Non-Proliferation Act of 1978, Pub-L. No. 95-242 (the

"NNPA"), has been enacted, reflecting the judgment of Congress

40
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' I that public participation in the export licensing process is
,

"crucial." Natural Resources Defense Council. Inc. v. Nuclear
, . .

Regulatory Commission, 647 F. 2d 1345, 1368, 1375 (D.C. Cir.
21

1981) (Robinson, J., concurring). The same reasoning, of
t.

ccur'se, would apply to these proceedings. Since Article III does

not dictate the result to be reached under Section 189a of the
Atomic Energy Act there is every reason to expand the

Commission's approach to standing in proceedings such as this

one.

C. The Doctrine of Ecultable Discretion is
Inapplicable in these Procee_ dings.

ANF seeks to terminate the involvement of the Congressional

Petitioners in these proceedings through the disingenuous'

misapplication of the equitable discretion doctrine. See, ANF

Answer at 12-13. The doctrine of "remedial" or "equitable"

discretion originally articulated in Riegle v. Federal Open
Market Comr 'cee, 656 F. 2d 873 (D.C. Cir.), cert. denied, 454

!

U.S. 1082 (1981), has no application here. 'It is a prudential
I .

doctrins of judicial restraint. The Rieale court was concerned

that the inappropriate exercise of judicial power would intrudej
#

I

into that arena reserved for the Legislative Branch. Such

"meddling with internal deoitsian making processes of one of the
l political branches extends judicial power beyond the limits

Indeed, the House Report on the NNPA states, "[T]he intent21
of the committee [is] to guarantee to citizens and public
interest groups their right to make their views known during the
export licensing process." H.R. Rep. No. 587, 95th Cong., 1st
Sess. 22 (1977) (emphasis added). See also 124 cong. Rec. S 1438

|
(daily ed. February 7, 1978) (remarks of Senator GlennJ7~
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inherent in the constitutional scheme for dividing federal *

power," said the court. I_d. at 881 (citina, McGowan, Congressmen
,

in Court: The New Plaintiffs. 15 Ga. L. Rev. 241, 251 (1981)).

ANF suggests that "the NRC should deny the Petition with
,

respect to the petitioning Congressmen in order to resolve the
~

separation-of-powers issues that the Petition raises." ANF

Answer at 12. The Petitions, however, raise no separation-of-

powers issues. Separation-of-powers issues are only posed where

one Branch of government seeks to interpose itself into the
.

affairs of another. That simply is not the case here. The

Congressional Petitioners are simply requesting the NRC to

properly interpret the' Anti-Apartheid Act. There is no danger
'

' here that the NRC may extend its power "beyond the limits

inherent in the constitutional scheme for dividing federal

power." The NRC must decide the question of the proper

application of the Anti-Apartheid Act whether or not intervention

is permitted. The NRC cannot avoid this responsibility by an

"exercise of prudential restraint." There is no prudential

restraint to exercise here. It comes as no surprise then that

ANF is unable to cite a single case where an administrative

agency declined to allow participation by a Member of Congress

based on the doctrine of equitable discretion. There is no

foundation for such a holding.

III. THE COMMISSION MUST INSTITUTE PROCEEDINGS TO
REVOKE EXISTING LICENSES TO THE HITENT THEY
AUTHORIZE THE IMPORT OF URANIUM FROM
SOUTH AFRICA OR NAMIBIA.

42
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ANF makes three arguments specifically related to the

revocation proceedings. First, it argues there is no legal

basis for the Revocation Petition itself. ANF Response at 2-4.

Second, ANF argues that there is no basis for the institution of

revocation proceedings under the Comnission's regulations. ANF

Response at 4-11. ANF further argues that revocation of an

existing license raises potential Constitutional questions. ANF
22

Response at 11-12. These argu=ents fail upon close scrutiny.

A. The Commission Has Inherent Power To Consider
Petitions For Revocation of Existing Licenses.

ANF argues that there is no specific regulation

providing for petitions for revocation of existing licenses,

therefore, "there is no legal basis for the petition," ANF

Response at 4. However, ANF concedes that the NRC has authority

to "revoke, suspend, or modify a license..." Id. It is absurd in

such circu= stances to suggest that an affected outside party

cannot properly raise the revocation question before the

Co= mission. Certainly, regardless of its specific regulations,

the Cc= mission has inherent power to consider such a request.

Indeed, the failure to consider such a request in the face of a

22As a final point, GF argues that in:=ediate suspension of
a license is inappropriate. ANF Response at 19-20. As ANF
itself recognizes, however, suspension without a hearing, is
warranted under the Coc: mission's regulations, "when the com=cn
defense and security... requires..." 10 C.F.R. E 110.52 (e). For
the reasons outlined above, see p. 44-A5, infra, Petitioners
submit that this is indeed such a case.
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olear violation of statute would almost surely be an abuse of
23

discretion.

B. The Act and The Commission's Regulationn_ Apply To
Existing Licenses To Import Uranium.

ANF lamely argues that the Commission's alteration of

I its regulations to require a specifio license for the importation

of South African uranium, see, 51 Fed. Reg. 47207 (December 31,

1986), "has no effect on a valid specifio license." ANF Response
24

at 10-11. This argument misses the point of the law. Section

309(a) bars the importation of all South African uranium

effective December 31, 1986. There is absolutely no exception

for holders of pre-existing licenses. In short, ANF's license is

no longer valid. By the same token, the change in 10 C.F.R. I

110.27 to require specific licenses for new imports in no way

implies that a prior license continues to be valid under the new

regulations. True the regulations do not speak to the validitye

of prior licenses as such. But clearly the new mandate of the

law requires reevaluation of such licenses. Otherwise, the ban

23Certainly, the Commission's power to revoke and its
,

specific regulatory recognition, in other contexts, that
revocation petitions may be entertained, see, 10 C.F.R. I 2.206,
provides an appropriate basis for the Commission to consider that
it may entertain the revocation request.

24
While the NRO in 1978 may have made general statements"

concerning the applicability of domestic licensing procedures to
export and import licansing functions, see, 43 Fed. Reg. 6915,
6917 (1978), those general statements, contrary to the
implications in the ANF Response, see, ANF Response at 3, were
not directed with particularity at petitions for revocation, and
they scarcely contemplated a situation such as the instant one
where a subsequent legislative enactment might invalidate
existing licenses.
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II would be severely compromised. Significantly, in this regard.

1 the Commission staff, in a series of letters transmitted on

February 3 and February 4, 1987, has already advised holders of

existing licenses that they should "refrain from importing any

l material of South African origin under these licenses while our
i

review is underway." See, m , letter from Marvin R. Peterson,,

,

Nuclear Regulatory Commission dated February 4, 1987 to Exxon

Nuclear Company (now ANF). The revocation proceeding which
, 1

'

Petitioners seek will ensure the proper application of the law.

I

C. ANF's "Constitutional" Claims Are Meritiess.

Finally, ANF argues that any action to revoke or

otherwise limit the use of its existing license could either

constitute a "taking of private property without just

compensation" or "an impairment of contract." ANF Response at

11. These claims are meritless. The power to modify and/or

revoke a license is clearly stated in the Commission's statutory

authority, see, Sections 186 and 187 of the Atomic Energy Act of |,

|

1954, as amended, 42 U.S.C. 55 2236, 2237, and in the |

; Commission's regulations governing import licenses. See, 10

C.F.R. I 110.52(a) ("A license may be revoked, suspended, or
.

modified for a condition which would warrant denial of the

i original license application"). It is settled law, moreover,

that a license does not create an obligation in the contractual
,

! sense. A government license is not a contract, nor does it
I

confer a vested right, but rather it may be revoked, modified'nr

continued, and, indeed, is accepted subject to the condition that
4

I
.

i 45
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the liability then prescribed by statute may be altered or

repealed.- E.g., Home Indemnity Co. of New York v. O'Brien, 104
'

F.2d 413 (6th Cir. 1939). See also, e.g., Seidenberg v.

McSoreley's Old Ale House. Inc., 308 F. Supp. 1253, 1257

(S.D.N.Y. 1969); South Terminal Corporation v. Environmental

Protection Agency, 504 F.2d 646 (1st Cir. 1974); Comtronics, Inc.

v. Puerto Rico Telephone Co., 409 F. Supp. 800, 809 (D.P.R.

1975), aff'd, 553 F.2d 701 (1st Cir. 1977); Swim v. Berglund,'696

F.2d. 712, 719 (9th Cir. 1983). In short, ANF as a licensee has

no constitutionally protected interest in the face of a

subsequently enacted prohibition such as that embodied in Section

309(a) of the Anti-Apartheid Act.

IV. A FULL ORAL ADJUDICATORY HEARING, INCLUDING CROSS-
EIAMINATION AND DISCOVERY, IS APPROPRIATE IN TRESE
PROCHEDINGS.

Petitioners have requested that the Commission conduct an

oral adjudicatory hearing on the issues raised in their

Intervention and Revocation Petitions and that said hearing be

conducted in an adversarial context with full discovery and

cross-examination of adverse witnesses. Intervention Petition at

34-37; Revocation Petition at 6-7.

NRC staff and ANF oppose Petitioners' request for a full

adjudicatory hearing. They claim, inter alia, that: 1) the
Co= mission's written comment procedures are adequate to meet

Petitioners' demands; 2) the Commission's rulings and regulations

only permit adjudicatory hearings in limited situations, and; 3)
.
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discovery is unnecessary and inappropriate to these proceedings.

These grounds for the NRC staff and ANF opposition to

Petitioners' requests are not persuasive.

Petitioners have raised numerous factual issues with respect

to these proceedings. See, p._, supra. These factual issues

cannot be resolved by the written comment procedures referred to

in 10 C.F.R. EE 110.84 and 110.85. Only an oral adjudicatory

hearing can provide the heightened adversarial context necessary

to determine the factual questions raised by Petitioners.

Proceedings relying solely on written comment procedures would

permit license holders and applicants to offer all manner of
25

unsupported allegations and go unchallenged.

There is also no question that a full-scale adjudicatory

hearing is available in the import licensing process. The Atomic

Energy Act in Section 189 does not specify what type of hearing

the Commission must provide in an import licensing. The Atomic

Energy Act leaves discretion with the Commission to establish

procedures; in no way does it prohibit the granting of an

adjudicatory hearing. Thus, the contention that import licensing

cannot accommodate adjudicatory hearings is inconsistent with the

25While Petitioners strongly believe an oral adjudicatory
hearing would be most appropriate in these proceedings, less
desirable alternatives exist which would at least permit the
submission of "oral statements, questionc, responses, and
rebuttal testimony," 10 C.F.R. EE 105(a)(3), 110.107(f). The
Commission itself has recognized that such public hearings "can
be conducted without prejudicir.g the important national interests
on which export licensing determinations are made." Edlow
International Co., CR-16-6, 3 NRC, 590 (1976).

47
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Congressional judgment on this matter; if Congress had felt that

this were the case, it plainly could have specified that

adjudicatory hearings should not be held.

Petitioners recognize that the Commission's regulations, 10

C.F.R, Part 110, Subpart J, basically contemplate legislative-

type hearings. Nonetheless, the Commission has a vide range of

choices legally available to it in structuring its hearing

processes. The agency has authority to modify its procedural

rules "when the ends of justice require it", American Farm Lines
26

v. Black Ball Freight Service, 397 U.S. 537 (1970), and

flexibility under Subpart J to do so. See, e.gz, 10 C.F.R. I

110.113(e)(4).

.

In this case, moreover, an adjudicatory hearing is

desirable. Certainly, the full benefits of a hearing can only be

realized if Petitioners are granted discovery privileges in

addition to the opportunity to present direct oral testimony and,

|

| to cross-examine other witness. The NRC staff position that all
|

| pertinent documents will be made available in the Public Document
t

( Room is simply untrue. NRC Response at 21. The only documents

made available in the Public Document Room are those which the

NRC staff have requested from or which have been volunteered by

license applicants or holders. If Petitioners raise issues not

20In Vermont Yankee Nuclear Power Corp. v. Natural Resources
Defense Council, 435 U.S. 519, 524 (1978), Justice Rehnquist
stated "[a]gencies are free to grant additional procedural rights
in the exercise of their discretion."
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already raised by the NRC staff, then there would be no reason

for pertinent documents to be stored in the Public Document Room.

For example, there are no documents in the Public Document Room

which are pertinent to determining whether any uranium imports

are in fact from Namibia. The NRC would not ordinarily request

license applicants to provide data on this topic. Only the

granting of full discovery will ensure that all requisite

information is made available to the parties, the Commission and

the NRC staff.

In short, unless the full panoply of adjudicatory procedures

is available, there is a real risk that the record will not be

fully developed and that the risks associated with these imports

will not be completely and comprehensively explored. Full

discovery in connection with a full adjudicatory hearing will

best ensure that the Commission "develop [s] a record that will

contribute to informed decision making." 10 C.F.R. E 110.105(a).

Petitioners submit that the Commission should exercise the

discretion which it plainly has to grant an adjudicatory hearing.

Y. CONSOLIDATION OF LICENSE REVOCATION PROCEEDINGS WITH
PROCHEDINGS FOR THE GRANTING OF NEW LICENSES IS BOTH
PERMISSIBLE AND APPROPRIATE.

While the Commission's rules for export licensing, 10 C.F.R.

Part 110, contain no specific provisions for motions to

consolidate, the Commission's General Rules of Practice do. 10

C.F.R. E 2.716 provides:

49
.

-- - - , , , - ._,,--.--r , ,,,,.n., -_-.,.--._.._n, , ,a, ,,.., . . . _ - ,,,n.,, - , . - , . . - , , , , . . . _ - . . . , . _ _ _ - - _ . _ . - _ _ _ - - - - -



\
.

.

.

. '

On motion and for good cause shown or on its own'

initiative,the Commission or the presiding officers of each
affected proceeding may be consolidated for hearing or for
other purpcses two or more proceedings, or may hold joint
hearings with interested States and/or other federal
agencies on matters of concurrent jurisdiction, if it is
found that such action will be conducive to the proper
dispath of its business and to the ends of justice and will
be conducted in accordance with the other provisions of this
subpart.

The same considerations can and do make sense in the import

licensing context, and, pursuant to 10 C.F.R. E 110.113(e)(2),
the Co==1ssion has the power to "[c]onsolidate applications for

hearing."

ANF suggests that consolidation is inappropriate because the

applications and licenses do not raise common questions of law

and fact. This assertion is patently erroneous. All the

existing applications and licenses raise co= mon questions of fact

concerning the origin of the source material, as well as common

questions of law concerning the application of the Anti-Apartheid
Act, the application of the inimicality criterion and the legal
obligations of the United States. Indeed, far from causing

"confusion..., prejudice and expense," ANF Response at 18,

consolidation would promote the most efficient and expeditious

resolution of Petitioners' contentions and avoid a waste of the
Commission's and the parties' resources.

V. CONCLUSION

For all the reasons set forth herein, Petitioners
|
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respectfully request that the relief requested in the

Intervent. ion and Revocation Petitions be' granted.

Respectfully submitted
on behalf of Petitioners,

.

W1 liam L. Robi son, Esq.
Ga J. McDouga , Esq.
Ke eth B. N , Esq.
LA ' COMM TTEE FOR CIVIL
RIGHTS UNDER LAW
1400 Eye Street, N.W.
Suite 400
Washington, DC 20005
(202) 371-1212

Eldon V.C. Greenberg, Esq.
GALLOWAY AND GREENBERG
1835 K Street, N.W.
Suite 801
Washington, DC 20006
(202) 833-9084

April 1, 1987
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Congregg of the Enittb fibtates'

| houdt at Ecpttgentatbet
'

* '

EHa5bington, DC 20515 --

October 31, 1986 i

I
'

|

|President Ronald Reagan -

lThe White House
Washington, D.C. 20500

Dear Mr. President:

The Anti-Apartheid Act was adopted by Congress to evince our
strong disapproval of the apartheid policies pursued by the government
of South Africa. This disapproval was given concrete effect in the
form of a series of sanctions incorporated into the new law. The
sanctions were intended to be meaningful and effective.

One set of sanctions is contained in Section 309 of the bill.
One of the purposes of this provision was to bar the importation of
South Af rican origin uranium into the United States. We are according)
exceedingly troubled by reports that the Treasury Department intends
to interpret Section 309 to apply only to uranium in the form of raw
ore or in a specific oxide compound. This interpretation would render
the uranium santion totally inef fective and meaningless contrary to ,
congressional intent. Uranium ore is processed'at uranium mills inte
a uranium concentrate which may be either an oxide or nitrate in form.
The concentrate is then converted into uranium hexafluoride, a gas,
for enrichment. After enrichment, the uranium hexafluoride is
converted into another form of uranium oxide for actual fuel
f abrication.

Although uranium hexafluoride or uranium nitrate may dif fer
chemically from uranium cxide, that difference does not constitute
a substantial transformation. The process to convert uranium oxide
into uranium hexafluoride is neither expensive nor difficult. The
cost of conversion to uranium hexafluoride is only about 6 % of the cost
of uranium concentrates and only about 2% of the overall cost of nuclez
fuel. The term uranium oxide is used in Section 309 as a term of art

~

which intends to encompass processed . uranium including cxides and
related compounds which are not substantially transformed. It makes
no sense to construe the provision narrowly; the purpose of the Ac
to sanction South Africa is served only if the provision is interprete
to cover compounds into which the oxide may be readily transformed.

In banning South Af rican uranium ore and uranium oxide, we
intended to bar all South African uranium from the beginning ore
stage to the final oxide stage. To apply the ban only to ore or the
initial oxide allows easy circumvention of the sanction, since uranium

RfC!!v10

3AN#!rjb,;

v.
*

.
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page two

' cre has not been imported f rom Africa since the 1950's and since
,

concentratec can be readily and easily transformed into uranium.

hexafluoride in Europe or Canada and then imported into the United .'
'

States. Indeed, construing tdue ban to apply only to ore and
initial oxides would not sanction South Africa, but instead would
harm the U.S.' uranium hexafluoride conversion industry in Oklahoma
and Illinois. This would be both irrational and counterproductive.

It was the understanding of the Senate, and the House when it
accepted the Senate bill, that the language in Section 309 would be
ef fective in barring importation of all South African uranium.
Indeed, even opponents of Section 309 so construed it. Senators
McConnell and Ford proposed to delete Section 309, which they
described as "the ban on the importation or uranium and uranium
oxide" on the ground that DOE's "biggest (uranium enrichment)
customers overseas...use U.S. facilities to process that uranium"
and that "the uranium han threatens 2400 jobs" at the DOE's Kentucky
and Ohio enrichment plants. Senator Sarbanes opposed the amen,dment on
the ground that there were ample alternative supplies of uranium,
including supplies from the depressed U.S. domestic uranium
industry (123 Cong. Rec. S. 11852). The amendment was tabled by

the Senate by a 56-40 vote. Senator Kennedy subsequently objected
to the retroactive insertion of colloquy by opponents of Section
309 which sought to undermine the uranium import ban (123 Cong. Rec.
S. 17319). The debate on the McConnell-Ford amendment and the
sub.sequ ent effort to retroactively insert colloquy into the

"Record make ne sense unless Section 309 is interpreted to apply
to all South African origin uranium.

Moreover, Section 309 was interpreted by the House as applying
to all South African uranium when the House accepted that provision.
For example, Congressman Wolpe, Chairman of the Subcommittee on
Africa, explained that the Act "bans imports of... uranium...from
South Africa" (123 Cong. Rec. E. 6778). Congressman Richardson
specifically noted Section 309 was intended to be effective in

(124barring uranium imports at the time of the veto override
Cong. Rec. E. 8660).

In short, Mr. President, the record is clear that Section
309 must be construed to ban all South African origin uranium f rom
the United States. Any contrary interpretation would render the
sanction meaningless, would be contrary to the intent of Congress

!
in adopting the provision, and would serve only to harm the|

! United States uranium conversion industry.
.

Sincerely ,

.
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"ec eiv em . -,- . . .. . _ . . . g g,gg, , ,
Fu (c PuO2) from La Hague to Alkem's fab
Ranau, Oenpany. Some of that material has been transferred al-

they did not agree with their CEOs that the Domenici bill was
worth supportins, but in general, they were phuosophical that

ready, but some is still at La Hague, the of6cial said.
Infl984, in order to implement its planned MOX fuel ir.

their CEOs had, perhaps, some sense of a "bigger picture," as

radjauen campaagn despite the lack of U.S. retransfer permis-
one fuel managcr put it. Among the more signi5 cant papers
were those describing recent actions by state utility commis.

non,,NOK obtamed 36 kg of non U.S..ongin Pu on the siens to oversee more closely nuclear fuel purchases and a '
European market for manufa:ture mto four MOX assemblies by major policy announcement by the State Department on "fiag

'

Alkem. Those assemblies were loaded into Beznau 2 in theswaps." Following are reports on some of the papers. Addl.summer of 198.t. Fo!!owing the U.S. permission obtained last
tional brief reports will appear next issue.

year, eight assembbes contamtng 72 kg of Pu were loaded into
the reactor. Dis year, another four were insened, and eight
more are planned to be insened next year for the end of the STATE ELABORATES POLICY ON TLAG' SWAPS
Beznau 2 expe:iment. De NOK of6cial said that, assuming
U.S. permission is received for the remaining 108 kg, mixed- In a ma*or policy address, the State,Depanment's Fred Mc.

>

oxide fuc! may be loaded in the Beznau l rea: tor as well. Be- & elabwateMe Reaga admuustradon's news on
a:r ss Men-MM N man Insides the 108 kg now under consideration by U.S. authorides map ma

NOK also is scheduled to get ba:k by 1988 about 80 kg of Pt) itmPonse to @utions, McGoWd, direen o,me Of5ce of

lent to the Swiss Federal Institute for Rea: tor Research (EIR) atNuclear Nonproliferation & Export Pohey, said the legal basis

Wuerentingen in 1981 for a three year experiment on MOX fuel f r the new flag swap policy rests on the mutual obbgations in
E*#**iO"' ^ U'S'E*#*"*'**"" I"'il'I##*!!Y

*E**#* *"t' ##behaviorin the zero-power Proteus reactor.
The present NOK applicadon for subsequent arrangement ismn ve material subject to the agreement. M;Goldrick said.

* ** Y "" * * * **I*'
.

***
the first to mention the Belgian fue! 6tm, Belgonuc!caire **"* 'e em" es t pic c m n ant, W"*
Belgonucleaire fabricates mixed oxide fuel rods at its Dessel e agr

facDiry and is Alkem's major comp:titcr for MOX business . mn 8 Euar s POW oNc*.de
" * * *"I **** ##''* * '.

currendy. The NOK of6cial said that the utility feh it was "bet.
enriched material. How would some party go about seeking ap-ter to have two options" for fabricatiD8 the MOX elements, ne
proval for a flag swap? M:Goldrick said that, for example,ifearb.er request for retransfer of Pu to Alkem was held,up by the
the utility were in a Euratom country, the utility would notifyDefense Department because of questions about physical Euratom, which,if it had no objecdon, would ask the U.S. forsecurity measures at the Hanau frility; n is conceivable the m.

*

clusion of the Dessel facility in the pend 2ng applicauon wn] approval. If the material had flags of other countries too, then
the U.S. would consuh with those countn''s on whether ap-

raise sinular guesdons.
An Arnencan response on the subsequent arrangement re- proval for the swap should be granted.

quest is not ant:1 pated until early next year. Excerpts from the address follow:
In a related development, NuclearFuel has learned that A "Sag" is the tem commonly used to idetify a country that has

the U.S. DOE is still sechng ways of sohing the Swiss utilides' legal rights anwhing to nuclear muerid.
"plutonium problem" - the fact that the utilities cannot count Dag sweps are not o be coriused with title swaps, when only the
on U.S. retransfer approvals in the context of a widescale Pu owership of the muerid is euhanged, whDe the nonprolifermion
recycle program - that would make it once again attra:tive forobligations remain the same. Nor are sey to be confused with sub-
the. utilides to buy enrichment services from DOE in the 1990s, sdnations of mu=id within a single country, where labels (if indeed
Re Swiss companies have weaned themselves from all U.S.. they are exchanged) are not moved across borders and an equivalent
origin uranium and enrichment services over the past few years,quandry of munic within the country in quesdm al*sys remams rub-
cancelling former enrichment contracts and resorting to large. jen to a pven set of negferuion controh.
scale swaps of U.S. uranium to U.S. utilities, so as to be free ofMas **aps in transudes in which the obliga:im, perwruns to a
U.S. constraints when deciding what to do with the plutoniem given quant!ry of nuclear muerid sicaued in one country and the
they will be receiving from La Hague's UP3 plant after 1990.oblignions petaining to an equivalent quantity of the same type of

Swiss utility sources con 6rmed that American of6:ials havenuclear munialin mother councy an exchanged.The actud
hinted that soludons might be available under which DOE, or quandties of materid rerndn in their rerpective countries. but exh
some other U.S. entity, would take title to Swiss plutonium in quetity becomes subject to the agnemmt for cooperadon that
exchange fcr equivalent value enrichment services, for exam, previously govemed the other,in other words the "label" anchmg te
plc. it is un: lear, however, how the U.S. govemment could useexh quandry of mnerialis removed, sent as it wee, to the other
the Swiss plutonium without getting into a civilian. military usecoun:ry involved in the swap, ed afiaed to an equivdent qumtity of

| bind: the space program might be a possibility, a Swiss source
r

mainialin thu counny.
said.- Ann AfacLacAlan, Paris To illustrue by an etample: A quantity oflow-enriched uranium

locued in Euratom might be subject to the Canads. Euratom agnernent
t

for ccoperation and is therefore said to carry a Canadian label. A
accord, equivaleru quantity of tow.cnriched uranium loemed in

AIF CONFE3ENCE DOMIN ATED BY TALK Sweden may be subject to the U.S.. Swede egnsmet for cooperadon
OF DOMENICI BILL, MINERS' LAWSUIT ard is therefore said to carry a Candan label. A second. equivalent

quantity of low enriched uranium located in S weden may be subject to
g
7

the U.S..S e eden agnement for cooperadon and is therefore said to
~he 280 plus attendees at the Atomic Industrial Forum's carry a U.S. label. Under a Sag := sp. the Canadian lam af6xed to

Uranium Seminar '86 at Ja:kson Lake Lodge, Moran, Wyo. hadthe manialin 5 weden, replacing the U.S. tak! ard sigaitying that the
the beauty of the Grand Teton Nanonal Park to distract them muerialis row subject to the Canada. Sweden agreement for coopera.
from all day ,liscussions of the miners' lawsuit agautst DOE|

|

6 ~ NuclearFuel- September 22.1986
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materialis now subject to the U.S..Eursom agreemet for cooperati:n. Feurbacher said that "it is be leved that DOE will eventually.

.,Whik the intamadonal runsfer eflabels on nuclear matriah may offer cost incentives for disposal of the sma!!er number of ir.

samuimes have certain commecht and ether benests,it also ratus a radiated fuel assemblies resulting from increased burnup."

cumber of serious nonproliferation concems for the U.S. Improving capacity facters for U.S. plants is likely, the Ex.
.

Such a transfer might involve a diminution of conset rights sp. aon of6cials said. And they calculate that an increase in the
.

plicable to the nuclear mucrial that ended up carrymg the U.S. label. It average capacity facter in the U.S. from 63% to to 70% could
.

could also lead to a degradadon in the nonproliferadon circumstances increase uranium demand by 10% by the year 2000 (assuming'

in the country out of which the U.S. label, with its frequmtly mon that bumup does not increase above the 1985 rate).

swingent conditions, is v ansferred; it could lead to equiv a:en: con. Working to decrease uranium demand by smaller in-

ditiou but leu svingmt aforcement; or it could lead to the crements are improvements in fuel design and fuel manage-

"pyramiding" of Bass on one quantity of muertal, freeing equivalent ment, which have the effect of decreasing the consumption of

amounts of other muerial from nonproliferadon concels shogether, uranium through greater chain reaction neutron economy, Sofer

Itequests fcr approval of Aag swaps have thus fa been relei,ely and Feurbacher said.

rare. We hav e nev ertheless thought it prudent to elaborate a policy to The authors note that their uranium demand projections are

deal with them in the expectation that they will become .nore f agent. based on a tails assay of 0.3%. lf the tails assay would drop to

We intmd io star'. frt.m the ;remise that many of the legitimate objec. 0.2% in the future, the uranium demand would be reduced fur-

tives ot'inwmational label transfers, or Sag swsps, can be met by a ther by 16%.
transnational or trmsbotmdary transfer of owneship or by substitutien

[1el materia' within a sin;;le country without the need for a trantier of gy
the label. We wt3 consider epprovmg a label trcnsfer only in cues

rwa estis).coss RANT CYCU tDCrFHwhere an onership sransfer or substitution is not a possible thema. *
tive. Ws will consider each cast individually on its merits, epplyiag the h y2 M @ M Km 45.000

follovmg entenc .%h. < Anem. ' e as .mo

-The trensut'en mutI not result in any diminuh of U.S. non. Q$5Qp j $ $
pro'.iferation ec strol: on nc! car maleial. m.,3 v3os , A ,w,33 g,cos.7o ,.357.20 +1tt

-The transaction must not result in any deg adadon of the non. s,mmw.s p. A wy 1,644.40 a.as7.so +n.s

proliferataan situation in a particular country or facilitate a transaction Q Qcanp.A w mr 451.750 s24.5 0 +1st

cf nonproliferation concern. r syc w :.rA wyp a D) 15.55 2 19.440 +2sA

The transaction must resuh in a situadon of equivaleney of quantity u =4was 4 0 assao so.m -mos

and isotopic composition subject to U.S. nonproliferation conrols. ''Eg*$$sgs3 E $*$ I,

-The transaction must be consi* tent with U.S. political objectives. r-sy c i.=e p. us.4 on u) m ise tis.tae N
27.1o z. sa

-All govemments involved in the transaction mus agree to it. [ W Q M=g tg

-The transaction must be consistet with the U.S. exportlicensing car;.a.pw

process, the U.S. subsequent arrangement appoval process, and all
ether U.S. legal requirements, aw c,is).coxsrAvrcycuImant

We believe that this approach wiD pumit us to take fuD account of ',**80 "' "'"O
hgitimate commercial intereau in intemadonallabel transfers while at Q F'8 g j 0 " N 3g
ihe a-ne dme -.cung ou,nymeras inimm. u,w m u) i, i, ,

s.nden.s % U235) us its + 12.5

NealU)ot p. A nwy @) 24117 2.979 3 +14 A

FUEL ADVANCES TO REDUCE URANIUM DEMAND s, mw.a p. A.-wy asu ms +au
at swt3pe w can p. A w m 1**.m isasm +1ur

Uranium demand in the U.S. will show a net decrease of 6%
to 7% in the year 2000 because of the moves by utilities to Dw""s'N.w*""m")#"a's'"[4 s'o."uo*!N

'

3
.

higher bumup fuel and improved fuel management and new N =1U)csr m.2ao as7.54o .s.o

fuel designs. The decrease in uranium demand caused by these [ " M P ," * Q % M Zx,. , 33.
moves will be enough to offset the increase m uranium demand rm w c.= p u=4 m 22.ssuco so.msoo .u,.s.
caused by increasing reactor capacity factors, according to a P= w c.ir.tw es sy u a.4

8"*"M
paper authored by Euon Nuclear Co. Inc.'s George Sofer and
Robin Feuerbacher, ne Aoy ecmoade anwyreau me to prepen sA, m nhen sa nne .6,w

Sofer and Feuerbacher anticipate that average burnup fcr cAmr an as/ollow: UJ08,3:0/t6i coa.<nica so Urd. 22/tbu; enricA.

BWRs will increase from 29,000 megawatt. days per metric ton a'ar 8H0/3Wi/abriurio=,3mNU; con e/ spear /mer A,pmet.1
an"R; 88 C' '"'7 0 J *i '"""i** '*" 8H#"**" 0 8 5!/**'i"*

uranium (MWD /MTU)-the average for reloads insened in
's"' '*" '2'***" 0 J S -

1986-to 36,000 hm'D/MTU for reloads insened in 1995. For
PWRs the anticipated increase is from 36,000 MWD /MTV to
45,000 hm'D/MTU. PUC FUEL OVERSIGHT EXAMINED IN PAPERS

The paper notes that the trend to higher burnup fuel may
have been held back some in the past because of the higher The California Public Utilities Commission (CPUC) has

financial risk that one of the higher burnup assemblies, which often been regarded as a leader in establishing trends in regula.

have a higher up front cost, may have a prernature fuel failure. tion that are then adopted by other states. Paci6c Gas & Electric
I

This risk is being minimized, said Sofer and Feuerbacher, by Co.'s Heera Gurbaani outlined the uranium guideline

techniques for tha "identi6 cation, removal, and replacement of proposals the CPUC has suggested,

any failed rods during the limited time available during normal The CPUC, she said,is suempting to draft a formula type
regulatory review process and a method fcr risk. sharing bet.refueling shutdown."

NuclearFuel- September D.1986 - 7

.

- - - _ _ - _ - . _ _ _ _ _ _ _



)

\

r 1
-

.4 .
f
|
|

.

: i-

f

i
<

1
(

(

(

I

EXHIBIT C

>

e e

v.,---- , - . - , - , . . . - . - , . , _ - - - - - - . . . , --n- - - - . . - . , . -- - . . . - - - . . - - - -



J- g/.
.

!. INelearFuel . M
'
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HIGHLIGHTS
UNCERTAINTY STILL SURROUNDS U.S. POLICY

Enrichment: ON ' FLAG SWAPS' OF URANIUM
e TVA agrees to renew negotiadons
wkh DOE on power contract _ pag,2 Issues surrounding % rwaos"of uranium are ap-
* AVLIS demonstradons are exceeding parendy far from setded despite the broad enunciation of the

goals, says LI.NL of$cial Yg,3 U.S. policy regarding such deals deljvered last September by
the U.S. State Department's Fra! McGoldrick (NF,22 Sept.

* DOE plans to in, crease intaen '86, 6).
on overdue enrichment a counts -page 4 Fueling the uncertainty have been recent letters from NRC

responding to requests for approval of nadonality swaps in-
Fuel Management: volving different foms of urtnium. In a letter sent in January

* Saint Laurent.B1 to get MOX fuel to Nukem Inc., NRC General Counsel William Parler wrote:*

-page 6 "There is no legd recuirement to obtain advance NRC ap-
yer*' d the tr;tnsaction descnbec in your lener (a swap of-

Reprocessing: m .nMn mnium contained in low-enrictg uranium fcr an
gn Mmdiane natura! Murn in thee Cogema to offer 400 MT/yr of 8

afta 2000 m lown M'ces -Page 7
- f rm f'@D,. (But) NRC's position should not be regarded

as prnmpting DOE or the Department of State with respect to
,

this cransaction."
| Uranisant (continad onpay 12)

[ * CEGB announces Olympic Dam contracts;
Australian says floor price,bolds _page 3

'

DOE REPORT ON ENRICHMENT PRIVATIZATION
e New Eldcrado chairman to push for LOOKS TO CONGRESS TO BACK GOVT CORP.
privatizadon of company -page 4
e Kerr.McGee posts $15-million net loss DOE managers wbo support gradual privatization of the
in 1986 on uranium operadon -page 5 uranium enrichment enterprise have quietly told Congress that

-

,

the best hope for survival of the enterprise is restructuring as a
e Denim ands beapleghing viab!c government corporadon. Unable to propose caabling legisla.
at Emot Lake operation -Polf5 tion themselves, the enrichment of6cials have been frustrated

e Congressmen,others ask NRC to deny by a bureaucratic logjam at the top levels of the department

licenses for import of S. African U and at the Office of Management & Budget (there apparently

-page 10 were disagreements within the administradon over details of
the legisladon). But last week, in a report to the House and

Waste Management: Senate Appropriadons Subcommittees on Energy & Water
Development outlining opdons for privatizadon, DOE Assis-

e NRC to move administrative! to recoverI tant Secretary for Nuclear Energy David Rossin qtuetly came
-

b reposilmy pr gram costs from DOE out in support of the joint ownership approach to privatization
' --P'I' g and called on Congress "to reach a consensus on objectives

. .

.-

e DOE waste ofSce to seek contractor for the enterprise." Failure to do so, he said, "threatens its fu.
for systems engineering / development ture existence." ..

.

-page 8 Sources took note that it was Rossin and not DOE-

Secretary John Herrington or Under Secretary Joseph Salgadot

I e Run.ngtm urged m sdek to decisin who transmitted the report. In it, they said, DOE advocates of
2 postpme second waste reposiery privatiration can be heard pleading with Congress to

.-page 10 reexamine the enrichment entarprise and act quickly to. .:, . .
.

.;.- propose legisladon without waiting for Hurington or OMB to

. .

.
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' elements which had been through the furnace and were wait.
ing for thenext stage of manufacture, so that part of the take a close look at the swap, but it would probably be okay."

opention continued "vinually uninterrupted". The precedin However, it is uncertain if State will ever be of6cially nod 6ed 1

stages of the fuel's manufacture were also able to continue, g of the swap or if State's approval will be sought, given that

"As far as we were concerned,it was something of minor there are no apparent legal reporting requirements-outside of

con, sequence," th e spokernan said -Pearl Marshall, Zondon 6111ng out DOE /NRC Form 741, which is required to track the .
movement of nuclear material. \

However, in another case involving a request for a

COMMONWEALTH EDISON OUT LOOKING FOR U

- nationality swap, NRC has deemed that the transaction has
9ntunadonalimpHeations"and has asked State for a review. .

In November 1986, Nukem Inc. Informed NRC that it had two

Commonwealth Edison Co. Is looking for 1.million non U.S. clients who want to swap the origin of their
uranium. The 6rst cuent, Nukem said, has U308 of South

pounds cf U308 or UF6 equivalent in 1987 and 1 million
African origin located at the Transnuclear storage facuity in

pounds cf U308 in 1988,1989,1990, and 1991. U.S.. origin Leese, West Germany. The second client has Canadian. originmaterial is preferred. Commonwealth is also seeking bids for uranium as UF6 located at a DOE facility. Nukem said the
supply cf UF6 or conversion services in 1987,1988, and
1989. Bids are due March 11. two want to swap 261,280 equivaient pounds of U308 on

In 1985, Commonwealth went out looking for about 1. mil.
March I and 339,720 equivalent Ib U308 on June 1.Nukem

lion pounds of uranium a year over the period 1986 to 1990. asked NRC to confirm that it had no objection to the swap.
From conversations with DOE and State Department

.

late that year, however, the utility notif ed bidders that it had
of6eials,it appears that the U.S. will not approve this swap.decided not to buy. This time, though, analysts believe that
DOE for a long time has had a policy against approving swapsCommonwealth is doing more than "kicking tires."

Deliveries of uranium under several contracts with Canadianof material in different forms when some of the materialis
located at a DOE facility. And a State Department of6cial,producers will end this year. In addition, Commonwealth's
noting not only potential U.S. nonproliferation concerns but

subsidiary Cotter Corp. in January suspended production at its also concerns about the impact of the uranium ban in the
' 1,500 tons.per-day uranium processing miU at Canon City, Comprehensive Antiapanheid Act of 1986, sali "Anything
Colo. and at its mine near Golden, Colo. The company laid off that looks like a circumvention of U.S. law, we would not go
60 workers at the mill and 46 at the mine. Another nine

, workers at the company's of6ces in Lakewood, Colo. were alcog with."-MichaelKnapik, Washington

:iaid cff. J.P. McCluskey, Cocer executive vice president and
| general manager, said 32 workas wiU remain oc thejob at the U E E **
hnlll to provide security and maintenance during the shut.
) Sown. About 45 worters will continue to do deve:opment U.S.: World Nuclear Fuel Market elections. Henry
i work at the mine. "They will continue to try to fted ar.id ex. Patak and Walt Wolf have been re elected chainnan and vice 3

pose as much ore as we can so that when the economics are chairman of the World Nuclear Fuel Market (WNFM). Pauk,

ight. we'U be ready to go be:k into full. scale operation," manager of noclear fuel cycle with Elektrizitats.0~11erhaft
McCluskey said. Laufenburg AGA of Switzerland, has been a member of the

WNFM board since 1982. He was vice chairman in 1985.
TLAG SWAPS (conruuudfrom pqe1) Wolf, president of Swuco,Inc., has served on the board since

19g3,_

A similar lena from Russel Rentschler of NRC's division . . . SGN and Cogema jotn forces. SGN and Cogema,
if safesards went to the Tennessee VaDey Authority (TVA) Inc. have established a joint U.S. subsidiary caUed Numatec
n early February. TVA in late Dectmber 1986 infonned NRC which will integrate the two companies' efforts to market
. bout a preposed nationality swaD of 1.855.547 kilomms of
cranium contained in uninMiated fuel meMite at Bel. ~

French technologies to U.S. clients, especiaUy in the arms of
spent fuel management and higb. and low level waste

4.Date, Browr.s Ferry, Seauoyah and Wans Bar folreculv. management. William Gausgher, a 21 year veteran with NUSisnLantity as UF6 at Scouovah Fuels Corp. and m do
Corp., has been named Numatec president. Cheryl Hutchison,ra

Ruclear Ltd. facilitia<
a U.S. marketing representative for both SGN and CogemaA State Department of6cial said that State "would need to since 1978, will assist Gallagher.

MetrFuelta pMahed every ober Lkmder by lA: Gras.+CR. he.,1221 Annue of he Amencas. New Yut. N.Y.10c20. Off;ce's of the Comora.
Ha/Ws W. ucGrow. Jr, Chase: Joseph L Dioms. Preeeent and oNef Ezeo/sw 05cee; Robert N. Landes. Esoevove Vice Pres 4ent ed

Son:

Secretary: Ra.'ph J. Wete. Vice Pros 4e61 and Treasurer

Prhedpol Edt orial offices: Suna t200,1120 Vermord Are, N.W., Washington, D.C. acco$
Weshington -(202) es3-ils1

New Yort -(212) s12 31H
Mugret Rysa, chie* ed ter (Nsc$ecnics Week) Gary Baker, ass.:tatt adraar
b4esel Krap4. cruef odter (WeieatFuet, traide NRC) Scity Fong, ed tertal aasistant
Dew Airc20. aasistet editer
Elahe H vo, assia: ant edi1cr Easrepe
BAna Jordan. ass'smat peer Ann Moctmetean, Ewopeas tu.rsow creef
Eric Urde nan, anstart ed.1er

PsAs -(s31) 428Mn80
Vedana Ma:hw. assis: art ed.1er Mart Htte, n = **e oder
DanMe Weever, as s.stant eder

Borri-(49 228) 21.s0 51
Subesttption information: Call (212) 812-H10 or TOLL FREE (Sco) 2234180

MwFuelsi.eMpson ra to:: 899s per year M U.S. ed Ceada. 81,ots s'.seeeae (air mal derrwred).
CCopyright 1947 by IkC +Hv. Inc. As nghts res**wd. Repodser.on in any form wta3cewr inrt>dden wl:hout espress perm,ssion of me
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ISSUE BRIEF

UPDATE ON U.S.-SOUTH AFRICAN URANIUM TRADE

By Matthew Levy

The recently enacted Comprehensive Anti-Apartheid Act of 1o86
(Public Law 99-440) seeks, by means of economic sanctions, to apply
pressure on tne white minority government of South Africa to move away
from its racial policies.

Among the sanctions provided in the Act are two prohibitions on
nuclear trade. Section 307 prohibits any further U.S. nuclear exports
to South Africa. Section 309(a) bans the import of South African
uranium ore and uranium oxide into the United States. These provisions
raise several important issues relevant to U.S.-South African nuclear
cooperation, U.S. non-proliferation policy, and the suspected South
African nuclear weapons program.

S;uth African uranium exports comprise an important element of that
nation's nuclear program, providing foreign exchange in support of the
program, including suspected development of nuclear weapons. Current

annually.p of South African /Namibian uranium is about
productio 12,000 tens

At the current spot market price of about S18 per pound, the
value of South Africa's wanium production is approximately S432 million
per year.

The United States is one of the principal importers of South
African uranium, receiving thousands of tons annually for processing
into fuel for power reactors operated by Amercian and foreign utilities.
(See Table 1.) The Reagan Administration maintains that this trade
relationship provides the United States with infl'uence over the
direction of the South African nuclear program. The South African
government, however, has rejected U.S. diplomatic appeals to accept full
international inspections of its nuclear activities. South Africa's
refusal to sign the Nuclear Non-Proliferation Treaty (NPT) fuels
cuspicions about Pretoria's nuclear intentions.

The nuclear provisions of the Anti-Apartheid Act provide the' Reagan
cdministration'the means to reinforce the overall objectives of the Act
aimed at South African racial policies as well as to bolster ongoing :

diplomacy aimed at unsafeguarded South African nuclear activities. The

-- . .. . _ _ - - _ _ _ _ - _ _ ,
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would be UF . By contrast, prior to the ban, uranium hexafluoride I# .

6comprised no more than 17 and 22 per cent of uranium imports from South
Africa in 1985 and 1986 respectively. The sudden rise in proposed UF6
imports suggests that industry customers intend to rely upon imports of-

uranium hexafluoride of South African origin to get around the ban on
ore and oxide.

,

.It is possible that substantial amounts of natural and enriched
uranium of South African origin have been, and will continue to be,
imported into the United States as material attributed to another
country or as material for which the country of origin is not specified.
Such imports are possible because of the Nuclear Regulatory Commission's
failure to enforce its own requirement that importers identify the
country of origin of material processed abroad.

Import data from the Department of Energy indicate that in 1985 and
1986 only a small fraction of the South African uranium imported into
the United States was enriched material. (See Table 2.) However, it is

possible that enriched or unenriched UF6 attributed in doe data to other
countries actually originates in South Africa.

'

There are 11 existing specific licenses to import uranium into the
United States g Each predates the January 1 start-up of the ban and has
an expiration date beyond it. Nine of the existing licenses show the
country or countries of origin as "unspecified"; one indicates
"Australia, South Africa or other countries"; and one specifies South
Africa. Under the law, exisiting licenses should be revoked .to the
oxtent they authorize imports of South African material. The NRC, -

however, has been advised by its General Counsel that imports of UF6
made out of South African uranium are' not prohibited by the Act. There
is a possibility, therefore, that the Commission may approve specific
licenses authorizing such imports.

A second issue, whether ore and oxide forms of South African
uranium can .be imported for processing for foreign customers, has been
raised by those seeking to protect the work and the workers of the
American plants that handle South African uranium---principally the
uranium conversion facilities owned by Kerr-McGee in Oklahoma and Allied
Chemical in Illinois and at the Energy Department's uranium enrichment
plants in Kentucky and Ohio.

On August 15, 1986, an amendment to the Comprehensive Anti-
Apartheid Act was introduced by Senator Dole (R-KA), apparently on
behalf of Senator McConnell (R-KY), in an attempt to eliminate the ban
on imports 'of Soutn African uranium ore and oxide. The amendment failed
in a rolicall vote 56-40.

During the debate on the amendment, a colloquy allegedly took place
between Senators McConnell, Ford, and Lugar during which the senators
attempted to establish a legislative history that would allow imports of
South African uranium ore and oxide that were not marked for domestic ,

consumption. The apparent purpose of the scripted, unspoken colloquy
was to protect the domestic uranium conversion and enrichment industries
against loss of foreign business, but the colloquy is cast in general
terms, makinc no soecific rafarence to uranium.

1
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: determining the Executive Branch position on South African uranium ;

imports, has drafted regulations permitting imports of hexafluoride.
Treasury's position is that UF6 represents a "substantial
transformation" of the original uranium and is not affected by the ban
on ore and oxide. A contrary position, that conversion fro'm an oxide
powder to a fluoride gas in the process of making fuel does not involve
a substantial transformgtion of uranium, has been expressed by a leading
expert in the industry.

The draf t Treasury regulations take a two-step approach toward
imports of South African uranium ore and oxide. First, there is a six-
month interim rule (expiring on July 1,1987), allowing in ore and oxide
under bond for processing and subsequent reexport to non-U.S. utilities.
Second, there is a final rule effective when the interim rule expires,
barring further imports of South African uranium ore and oxide.

Even if all imports of ore and oxide eventually are banned, enough
South African uranium could be imported during thhe interim period to
satisfy foreign customers for several years. The eight licenses now
panding before the NRC cover some 3,700 metric tons of uranium, more
than was imported into the United States during the first 11 months of
the year prior to the ban, and thousands of tons more could come in
under the 11 existing import licenses.

Almost two thirds (64 per cent) of the South African uranium
imported between 1981 and 1986 into the United States has been processed
for reexport to foreign customers. (See Table 3.) An interim rule
parmitting continuation of these imports would serve to nullify the
uranium ban enacted by Congress. It is also possibile that the interim
rule will be extended indefinitely.

The final decision rests with the NRC, which as an independent
regulatory agency, is empowered to deny import-license applications
dsspite Treasury regulations permitting imports. By deciding to require
a specific license for each i'mport of South African uranium, including
uranium hexafluoride, the Commissioners are now in a position to
consider on a case-by-case basis what South African uranium, if any,
will be allowed into the United States.

Under the Atomic Energy Act, the NRC can deny licenses deemed to be
inimical to the common defense and security of the United States. South.

| Africa',s role as a nuclear outlaw nation strongly suspected of having a
| nuclear weapons program provides a basis for such a finding by the NRC.

Further, because of ample alternative sources of uranium, including;

large U.S. reserves, there should be no adverse effects on foreign or
domestic users of South African uranium. Recently, a leading nuclear
fuel cycle analyst, Horst Keese of Nukem in West Germany, confirmed that
en embargo on South African-origin uranium would not adversely effect
uranium supplies in the West.5 It would not be inimical to U.S.
security er foreign-policy interests, therefore, for the NRC to deny the
panding license applications and to revoke existing licenses that
involve South African uranium.

.
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2 Voices have been raised in black African states, several of them '

isigners of the Non-Proliferation Treaty and advocates of a nuclear-free
icontinent, calling for a counter to South African nuclear capability. 1

For example, in June,,1983, Edem Kodjo, Director General of the
Organization of gfrican Unity (OAU), called on member states to developnuclear weapons.

A U.S. -posture that appears to condone a South African nuclear
Deapons capability shou'id be seen as a serious threat to the regional
consensus for non-proliferation and consequently to U.S. security
interests. The Administration, however, appears det srmined to
circumvent the Anti-Apartheid Act's prohibitions on nuclear trade with
South Africa. Rather than permit the Administration to create loopholes
large enough to allow thousands of tons of South African uranium into
the United States, the NRC should uphold the law by denying import
license applicacions and revoking existing licenses. It may be
necessary for Congress promptly to pass another law making its intent
all the more obvious to the Administration and the Commission.

(For further background on South African nuclear-weapons development
and on U.S.-South African nuclear cooperation, including the extensive
use of Soutn African uranium by U.S. utilities, see Nuclear Control
Institute Issue Brief, "Weapons Implications of U.S.-South African
Nuclear Trade," Jaouary 1985.]

*

#

NOTES

(1) OECD Nuclear Energy Agency, Uranium Resources, Production
and Demand, 19 8 6, p. 4 6.

| (2) Concressional Record, October 18, 1986, p. S17319.
,

(3) Letter to NRC Commisioner James Asselstine from William
Parker, Office of the General Counsel, dated November
26, 1986,

t
'

(4) Bruce Tucker, SWUCO, Report No. 72, January 1, 1987.
,

(5) Nuclear Fuel, February 9,1987, p.10.
,

(6) Leonard S. Spector, The New Nuclear Nations, (Random
House, New York), p. 220-221.

(7) The New York Times, June 10, 1983.
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Table 2 *

:

U.S. URANIUM IMPORTS FROM SOUTH AFRICA

(in metric tons of uranium)
.

Natural Natural UF6
Uranium converted at Total
Concen- BNFL El Dorado' Total Natural % of

_

a D
Year trates (UK) (Canada) Exxon Other . Uranium Uranium UF6
__________________ .._____________________.._____________ .___________.

d d
1984 1,917 n/a n/a 37 595 2,549 1,917 n/a.

1985 2,177 118 101 24 194 2,614 2,396 8-17

1986* 2,692 0 433 79 255 3,459 3,125 12-22

(a) Imports of enriched uranium in any form by Exxon Nuclear.
(b) Other imports of enriched or depleted uranium in any form.
(c) The lower limit includes only BNFL and El Dorado; the upper

limit assumes that all imports other than natural concentrates

are in the form of UF6(d) Does not include possible imports of natural UF6 from
BNFL or El Dorado.

(e) 1986 totals are for January through November.

Terms: BNFL (British Nuclear Fuels, Ltd.)
n/a (not available)

Source: Department of Energy, Nuclear Material Control Division.

| Table 3

PERCENTAGE OF U.S. IMPORTS OF SOUTH AFRICAN URANIUM
DESTINED FOR FOREIGN END-USEj

1981 80%
1982 63%

*

1983 65%
| 1984 72%.

|
- -

1985 43%
1986 60% -

Sources: Department of Energy, Survey of United States Uranium
! Marketing Activity, 1977-1983
!

Department of Energy, Nuclear Material Control Divisioni

'
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PERSPECTIVE: :

EMBARGO -- A TERM OF ART
.

When the U.S. Congress drafted those sections of the Comprehensive Anti Apanheid Act of 1986
which involve uranium, it specifically mentioned only "ore" and "oxide." It made no reference to other

That this was anphysical or chemical forms of the material, such as uranium hexafluoride (UF ).6

unfortunate oversight on the pan of Congress became obvious as soon as the Reagan Administration set
about implementing the Act.

De various agencies of the Executive Branch called upon to put the new law into effect were quick to
note the loophole. And by late November it was reponed that the Nuclear Regulatory Commission, the
Department of State, and the Depanment of the Treasury had all agreed that the Act did not prohibit impon
of South African uranium which had been substantially tranrformed in a third country. The three agencies
also reputedly agreed that UF made from South African feed but convened outside that nation fell within6

the exempt category.

Some members of Congress,includingthe authors of the Anti Apartheid Act, objected immediately and
strenuously to this interpretation. In an angry letter to President Reagan, they called the position "contrary
to congressional intent" and claimed that it "would render the uranium sanction totally ineffective and
meaningless.... In banning South African uranium ore and uranium oxide," the lawmakers argued,"we
intended to bar all South African uranium. ."

Thus far, the legislators appear to be on firm ground, and at minimum their complair". emphasizes the
need for close and critical scrutiny of the Executive Branch interpretation. While commercial and legal tests
like "substantial transformation" undoubtedly have solid foundations in the history ofintemational trade,
theyjust as undoubtedly have the potential for misapplication.

It may be warranted, for example,in the complex field of trade sanctions, to distinguish between steel
exponed by one country and automobiles manufactured from that steel and exponed by a second nation.
But is there validity in differentiating between, say, U Og exported by one country and UF Produced from3 6

that U Og by another? The distinction seems feeble indeed when one acknowledges that the sole
3

commercial use for uranium is as fuel for nuclear reactors, that the great majority of the world's reactors
run exclusively on enriched uranium, and that presently employed uranium enrichment technologies require
UF as feed. Put another way, South African uranium has little utility - and thus little value - unless it is
convenea to UF . Derefore, permitting the impon of South African origin uranium in the form of UF

6 6
6

renders a ban on South African uranium ore and oxide absolutely pointless.

Thus far, as noted, the authors of the Anti Apanheid Act have a reasonably strong substantive case
against the Administration's alleged implementation policy. But,not content with this,thelegislators resort
to semantic arguments in their letter to President Reagan; and in so doing they give (hopefully unwitting)
nourishment to the latest componcnt of govemmental doublespeak.

The Administration should realize, they say, that the word oxide, as used in the Act,is a "term of an"
intended to "encompass processed uranium including oxides and related compounds which are not

(They add that the conversion of U Og to UF does not, in their opinion,3 6substantially transformed."
constitute a substantial transformation.) In essence, then, the lawTnakers contend that the language of the
Act incorporates things which are not oxides under the general heading of "oxide," because oxide is now a
Mm ofed,"

/ JANUARY 1,1987
5Repon No. 72
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If memory serves, the caterpillar in Alice in Wonderland said something very similar when he insisted"

that his words meant whatever he wanted them to mean.*

t :
The phrase "term of an" has gained sudden and widespread currency in the halls of U.S. govemment,

from Congress to the Customs Service. It is an intriguing and extremely useful construct, primarily
because it is almost totally devoid of content. Rather than having a meaning ofits own, the phrase seems to
function as a kind oflabel or license which allows its user to do anythhg he desires to other elements of the
English language. If oxide is a term of an, for instance, it can clearly be used to describe non-oxides.

Clearly.

Not to be outdone by' Congress, the Department of the Treasury has respoided to criticism by creating
a new "interim interpretadon" of the uranium sanctions in the Anti Apartheid Act - and by effectively
ntming yet another word, embargo, into a term of an. According to repons received late in December, the
Treasury Depamnent now plans to interpret the Act in a way which, for the next six months or so, will
allow U.S. impon of South African uranium ore and uranium oxide, as well as South African UF .6

provided that the material is brought in not for domestic use but solely for processing and re export to third
countries.

.

A number of arguments are offeied in suppon of this idea: e.g., that not permitting such imports would
work hardship on third country trading panners and damage the reputation of the U.S. as a reliable supplier
of nuclear goods and services; that banning transshipment of South African uranium would reduce U.S.
conL71 over nuclear materials and weaken the nation's nonproliferation effons; and that restricting all
commerce in South African uranium wodd cost the U.S. govemment and U.S. industry millions of dollars
in conversian, enrichment, and fabrication revenues.

Although the foregoing arguments contain a fair amount of truth, there is nevertheless something
disturbing about the overall concept. For one thing, the interim interpretation proposed by the Treasury
Depamnent directly undermines the intent and purpose of Congress in passing the Anti Apartheid Act; for
another it calls into question the integrity of U.S. policy. The integretation obviously aids and abets the
ongoing sale of South African uranium, albeit not to U.S. buyers.

If the govemment and people of the U.S. are sufficiently convinced of the propriety of their stand
regarding South Africa to pass a law which imposes severe economic sanctions,it seems hypocritical to
back away from that law when it causes economic and other difficulties at home or among allies. Such
vacillation does transform embargo into a term of an, a chameleon word which changes with the whims of
those who use it. Under the interim interpretation, sanctions serve to penalize domestic uranium consumers
rather than to punish South African uranium suppliers.

Also, even by today's standards, there is something repugnant about reaping profits from forbidden
goods, about eaming interest on outlawed principal. Or perhaps integrity, too,is now a term of an.

- Bruce Tucker

.

Repon No.72 6 JANUARY 1,1987

_ _ _ _ _ _ _ _ _



., .

-
g ..

'

00g}RCERTIFICATE OF SERVICE.

: -
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