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June 6, 1997

Fran®
CHAIRMAN

The Henorable Dan Schaefer, Chairman
Subcommittee on Energy and Power
Committee on Commerce

U.S. House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman:

I am responding to your letter of May 9, 1997. In that letter, you asked
about the Nuclear Regulatory Commission’s (NRC) process for determining
whether to withhold, from public disclosure, certain information in the spent
fuel storage and transportation area, claimed by applicants as proprietary,
pursuant to 10 CFR 2.790. The staff working in this area have been careful to
ensure that the requirements of 10 CFR 2.790 are impiemented appropriately,
ensuring that a balance is maintained between the public’s right to know and
legitimate proprietary claims of applicants and licensees.

When the staff receives a request to withhold information, technical reviewers
from the appropriate disciplines consider the information to determine whether
the information claimed as proprietary, in whole or in part, meets the
standards in the regulation. The owner of the information must state in an
affidavit why the owner believes the information to be proprietary.

Upon concluding its review, which generally takes 30 days, the staff may
decide that all, part, or none of the information submitted meets the
standards set out in 10 CFR 2.790. The Office of the General Counsel reviews
the staff’s conclusions before they are released. If any information is to be
withheld from the public, the applicant or licensee normally is 2sked to
submit nonproprietary versions of the material to NRC, if feasible.

In your letter, you mention a specific concern about the protection of non-
applicants from the disclosure of information that the non-applicarts might
view as proprietary to them. Our regulations at 10 CFR 2.790(b)(1) require
that the entity which owns the information submit the affidavit stating why it
believes the information to be proprietary. If portions of a submittal to the
Commission contain information owned by an entity, other than the applicant,
the other entity also is required to submit an affidavit and each entity must
identify the portions of the information it owns.

As indicated in Section 2.790, it has been NRC's goal to minimize the amount

of proprietary information withheld from the public. One very effective tool

used in the storage and transportation area has been the requirement that

useful detailed nonproprietary versions of proprietary drawings be submitted

| and be made available to the public, in our Public Document Room (PDR) in
Washington, DC, and in a series of Local PDRs (LPDRs) around the country. For
spent fuel transportation and storage casks, these drawings are often key to
understanding the design. The LPDRs are generally near nuclear power plants,
major fuel cycle facilities, and in several of the communities in the vicinity
of Yucca Mountain, Nevada. The staff’'s letter documenting its decision
regarding whether the information is, in fact, proprietary also is placed in
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the PDR and LPDRs. Should an applicant or licensee disagree with the staff’s
determination, it may withdraw the material, in which case the material would
not be used to make a licensing or certification decision and would be
re;urned to the applicant or licensee without public disclosure. See 10 CFR
2.790(c).

In the case of applications for certification of storage casks, pursuant to
the general licensing requirement of Part 72, public access to all information
used in the certification decision is ensured in another way. If an applicant
requests certification of a storage cask for use by general licensees, a
rulemaking is required to include the cask on the List of Approved Spent Fuel
Storage Casks found at 10 CFR 72.214. At the time of rulemaking, all
information the staff uses for making its certification decision is made
publicly available, whether previously determined to be proprietary or not.

For applications for site-specific independent spent fuel storage
installations pursuant to Part 72, which do not involve rulemakings,
challenges to staff proprietary determinations can be made through the
adjudicatory processes available via raising contentions to an Atomic Safety
and Licensing Board. In this case intervenors would have the opportunity to
challenge NRC proprietary determinations. If the proprietary determinations
are upheld, intervenors may nevertheless gain limited access to the
proprietary information for litigation on the merits by signing protective
agreements or being subject to protective orders in the proceeding. See 10
CFR 2.790(b)(6). In this way, the proprietary information may be used in the
adjuiicatory proceeding as necessary and yet be protected from public
disclosure.

Your letter also asks about design work developed by a vendor while under
contract to a government sponsor. Such work is considered to be publicly
available information, unless other contractual arrangements are made at the
inception of a project. This policy would be followed in the spent fuel
storage and transportation area if, for example, an application for
certification of a transportation, storage, or dual-purpose spent fuel cask,
were based on design work funded through the U.S. Department of Energy’s
multi-purpose canister program (now cancelled). Assuming the existence of no
contractual agreement to the contrary, the staff would find all such
information to be available to the public.

I am aware of no recent concerns raised by members of the public regarding
excessive withholding of information by NRUL in the area of spent fuel siorage
and transportation. Should this become a problem in the future, appropriate
corrective action will be taken.
Sincerely,
\
Shiriev Ann Jackson

cc: Representative Ralph Hall
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The Honorable Richard Burr
Subcommittee on Energy and Power
Committee on Commerce

U.S. House of Representatives
Washington, D.C. 20515

Dear Congressman Burr:

I am responding to your letter of May 9, 1997. In that letter, you asked
about the Nuclear Regulatory Commission's (NRC) process for determining
whether to withhold, from public disclosure, certain information in the spent
fuel storage and transportation area, claimed by applicants as proprietary,
pursuant to 10 CFR 2.790. The staff working in this area have been careful to
ensure that the requirements of 10 CFR 2.790 are implemented appropriately,
ensuring that a balance is maintained between the public’s right to know and
legitimate proprietary claims of applicants and licensees.

When the staff receives a request to withhold information, technical reviewers
from the appropriate disciplines consider the information to determine whether
the information claimed as proprietary, in whole or in part, meets the
standards in the regulation. The owner of the information must state in an
affidavit why the owner believes the information to be proprietary.

Upon concluding its review, which generally takes 30 days, the staff may
decide that all, part, or none of the information submitted meets the
standards set out in 10 CFR 2.790. The Office of the General Counsel reviews
the staff's conclusions before they are released. If any information is to be
withheld from the public, the applicant or licensee normally is asked to
submit nonproprietary versions of the material to NRC, if feasible.

In your letter, you mention a specific concern about the protection of non-
applicants from the disclosurc of information that the non-applicants might
view as proprietary to them. Our regulations at 10 CFR 2.790(b)(1) require
that the entity which owns the information submit the affidavit stating why it
believes the information to be proprietary. If portions of a submittal to the
Commission contain information owned by an entity, other than the applicant,
the other entity also is required to submit an affidavit and each entity must
identify the portions of the informaticn it owns.

As indicated in Section 2.790, it has been NRC's goal to minimize the amount
of proprietary information withheld from the public. One very effective tool
used in ‘he storage and transportation area has been the requirement that
useful derailed nonproprietary versions of proprietary drawings be submitted
and pe made available to the public, in our Public Document Room (PDR) in
Washington, DC, and in a series of Local PDRs (LPDRs) around the country. For
spent fuel transportation and storage casks, these drawings are often key to
understanding the design. The LPDRs are generally near nuclear power plants,
major fuel cycle facilities, and in several of the communities in the vicinity
of Yucca Mountain, Nevada., The staff's letter documenting its decision
regarding whether the information is, in fact, proprietary also is placed in
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the PDR and LPDRs. Should an applicant or licensee disagree with the staff’s

determination, it may withdraw the material, in which case the material would

not be used to make a licensing or certification decision and would be

;e;gr?e? to the applicant or licensee without public disclosure. See 10 CFR
.790(c).

In the case of applications for certification of storage casks, pursuant tc
the general licensing requirement of Pa-t 72, public access to al’ information
used in the certification decision is ensured in another way. If an applicant
requests certification of a storage cask for use by general licensees, a
rulemaking is required to include the cask on the List of Approved Spent Fuel
Storage Casks found at 10 CFR 72.214. At the time of rulemaking, all
information the staff uses for making its certification decision is made
publicly available, whether previously determined to be proprietary or not.

For applications for site-specific independent spent fuel storage
installations pursuant to Part 72, which do not involve rulemakings,
chailenges to staff proprietary determinations can be made through the
adjudicatory processes available via raising contentions to an Atomic Safety
and Licensing Board. In this case intervenors would have the opportunity to
challenge NRC proprietary determinations. If the proprietary determinations
are upheld, intervenors may nevertheless gain limited access to the
proprietary information for litigation on the merits by signing protective
agreements or being subject to protective orders in the proceeding. See 10
CFR 2.790(b)(6). In this way, the proprietary information may be used in the
adjudicatory proceeding as necessary and yet be protected from public
disclosure.

Your letter also asks about design work developed by a vendor while under
contract to a government sponsor. Such work is considered to be publicly
available information, unless other contractual arrangements are made at the
inception of a project. This policy would be followed in the spent fuel
storage and transportation area if, for example, an application for
certification of a transportation, storage, or dual-purpose spent fuel cask,
were based on design work funded through the U.S. Department of Energy’s
multi-purpose canister program (now cancelled). Assuming the existence of no
contractual agreement to the contrary, the staff would find all such
information to be available to the public.

I am aware of no recent concerns raised by members of the public regarding
excessive withholding of information by NRC in the area of spent fuel storage
and transportation. Should this become a problem in the future, appropriate
corrective action will be taken.

Sincerely,

/Ny

Shirley Ann Jackson
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The Honorable Ed Towns
Subcommittee on Energy and Power
Committee on Commerce

U.S. House of Representatives
Washington, D.C. 22115

Dear Congressman Towns:

I am responding to your letter of May 9, 1997. |In that letter, you asked
about the Nuclear Regulatory Commission's (NRC) process for determining
whether to withhold, from public disclosure, certain information in the spent
fuel storage and transportation area, claimed by applicants as proprietary,
pursuant to 10 CFR 2.790. The staff working in this area have been careful to
ensure that the requirements of 10 CFR 2.790 are implemented appropriately,
ensuring that a balance is maintained between the public’s right to know and
legitimate proprietary claims of applicants and licensees.

When the staff receives a request to withhold informa:ion, technical reviewers
from the appropriate disciplines consider the information to determine whether
the information claimed as proprietary, in whole or in part, meets the
standards in the regulation. The owner of the information must state in an
affidavit why the owner believes the information to be proprietary.

Upon concluding its review, which generally takes 30 days, the staff may
decide that all, part, or none of the information submitted meets the
standards set out in 10 CFR 2.790. The Office of the General Counsel reviews
the staff’'s conclusions before they are released. If any information is to be
withheld from the public, the applicant or licensee normally is asked to
submit nonproprietary versions of the material to NRC, if feasible.

In your letter, you mention a specific concern about the protection of non-
applicants from the disclosure of information that the non-applicants might
view as proprietary to them. Our regulations at 10 CFR 2.790(b)(1) require
that the entity which owns the information submit the affidavit stating why it
believes the information to be proprietaiy. If portions of a submittal to the
Commission contain information owned by an entity, other than the applicant,
the other entity also is required to submit an affidavit and each entity must
identify the portions of the information it owns.

As indicated in Section 2.790, it has been NRC’s goal to minimize the amount
of proprietary information withheld from the public. One very effective tool
used in the storage and transportation area has been the requirement that
useful detailed nonproprietary versions of proprietary drawings be submitted
and be made available to the public, in our Public Document Room (PDR) in
Washington, DC, and in a series of Local PDRs (LPDRs) around the country. For
spent fuel transportation and storage casks, these drawings are often key to
understanding the design. The LPDRs are generally near nuclear power plants,
major fuel cycle facilities, and in several of the communities in the vicinity
of Yucca Mountain, Nevada. The staff’'s lette' documenting its decision
regarding whether the information is, in facl, proprietary also is placed in
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the PDR and LPDRs. Should an applicant or licensee disagree with the staff’'s

determination, it may withdraw the material, in which case the material would

not be used to make a licensing or certification decision and would be

;e;ggned to the applicant or licensee without public disclosure. See 10 CFR
.790(c).

In the case of applications for certification of storage casks, pursuant to
the general licen..ig requirement of Part 72, public access to all inforuation
used in the certification decision is ensured in another way. If an applicant
requests certification of a storage cask for use by general licensees, a
rulemaking is required to include the cask on the List of Approved Spent Fuel
Storage Casks found at 10 CFR 72.214. At the time of rulemiking, all
information the staff uses for making its certification decision is made
publicly available, whether previously determined to be proprietary or not.

For applications for site-specific independent spent fuel storage
installations pursuant to Part 72, which do not involve rulemakings,
challenges to staff proprietary determinations can be made through the
adjudicatory processes available via raising contentions to an Atomic Safety
and Licensing Board. In this case intervenors would have the opportunity to
challenge NRC proprietary determinations. If the proprietary determinations
are upheld, intervenors may nevertheless gain limited access to the
proprietary information for litigation on the merits by signing protective
agreements or being subject to protective orders in the proceeding. See 10
CFR 2.790(b)(6). In this way, the proprietary information may be used in the
adjudicatory proceeding as necessary and yet be protected from public
disclosure.

Your letter also asks about design work developed by a vendor while under
contract to a government sponsor. Such work is considered to be publicly
available information, unless other contractual arrangements are made at the
inception of a project. This policy would be followed in the spent fuel
storage and transportation area if, for example, an application for
certification of a transportation, storage, or dual-purpose spent fuel cask,
were based on design work funded through the U.S. Department of Energy’s
multi-purpose canister program (now cancelled). Assuming the existence of no
contractual agreement to the contrary, the staff would find all such
information to be available to the public.

| am aware of no recent concerns raised by members of the public regarding
excessive withholding of information by NRC in the area of spent fuel storage
and transportation. Should this become a problem in the future, appropriate
corrective action will be taken.

Sincerely,

Shirley Ann Jackson



