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DCT - 61978
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Mr. Joseph M. Hendrie
Chairman, Nuclear Regulatory

Commission
U.S. Department of Energy

:1717 H Street, N.W.
Washington , D.C. 20555

Dear Mr. Hendrie:

As directed by the President's Water Policy initiatives issued July 12,
1978, the Departments of the Interior and Commerce are preparing joint
regulations under the Fish and Wildlife Coordination Act (FWCA). A

,
'

Notice of Intent to Propose Rules was published in the Federal Register
on Friday, September 29, 1978.

These FWCA rules could potentially affect your programs either because
(1) your water-related activities are directly regulated by the FWCA,

'(2) you issue water-related permits or licenses, or (3) you, or applicants
to your agency, are required to obtain water-related permits or licenses.

The task of meeting the President's objectives will require positive co-
operation among the agencies concerned during the development and approval
of rules and implementing procedures. I assure you that the views of
affected Federal agencies will be sought and carefully considered at
every stage of the rulemaking process. This will be an important step
toward realizing the President's objective of coordinating and simplify-
ing environmental review requirements.

'Please designate a representative who can explain how the FWCA has been
implernented within your agency and will supply orders, directives,
agency opinions, regulations, and interpretive legal memoranda. The
representative should be able to discuss any timing problems presented
by the timetable set forth in the President's Water Policy Initiative
for your issuance of implementing procedures. We also encourage you to
respond to the questions contained in the Notice of Intent to Propose
Rules prior to October 15, 1978.

Please have your representative contact Thomas J. Bond, at (202) 376-
8121, to establish a meeting date within the coming month.

Sincerelv
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78?.153Ofyb Wildli[eandParks

/

y (
1

- :|*:."*'". '*:." ' . ? .: ' ||.

__



_ _ _ _ _ _ _ _ _ _ _ _

'
-

ps.nts areMue hyI>ctober it.'1M8ptnd.
. . . . . , .' .. . . .

-

Commhmon5 . Chahman SUPPIIMENTARY MPOEMATION: 4'By' the*
in a watu puky .inmorandum dated .h* ro hysWerealtei re:nles byfrespon- O'N eal. : .

' ' - r@h
.' dents,and'A.Il nther w*V.N nt_C.,".f.g 7.DI'.W.0;M,Oli.G.91amtrJC.;',m - Julv 12,1973 Presdent Carter direct .

'g g.j,.. . . g g ggz_. . ~ . . - ,

1MRFSSES P'Participathon .teate.:"" - "~~ '

ments snd e,Aeadrnes a.bould be cent ta' i Sb".? MIT'ND. .. . .
-- - .-

Net''7 *I''l'e ine in.comm.2
tion with the Secretary of Comroerce shall-

OIDee of Proceedings,Trrterstate Oorri.
MMhw, e u ,,;., je yg . promulgate regulations 7y March t.1919. I
- -

-

Incree h u aian/' Washington; D.C.

tes. - - . +-Nr;g . 4 - ,y P3W356., .. . Q~C y f.p.;d.WW
defining the requirements and pr.ocedures

y pgg.,fg y that inut be met ior iuuy comptyine ,rtt%j
. .t .ex . .. x . .

f . " DEPARTMENT OMOMMERCE$
*the hsh and .Wud.llie Tnnrtimation A'POR FURTHER , D&ORMATION 70 , ..m ,.,. . -.--, , . , .

* * Then, not later.tha.n 3 months af ur."

.. . ...
.e{,f . --; waMMMh- promulgauon ofsuch nnstregulauons. Fedy- ~

.'CONTACT ,. z;g,, r..
eral agences atth consustauve responsibn -

' Ja. nice . M. ..Rosenat, . or Harvey .w a ec.3.w==whaa i it:he m e m * * *. IJ"JiCA] AhA11 publiab Mk

Gobe; abone: 292-247693.-
% .DEEARIMEN. _f 'CiF MtE .TN'IER.IU.R.:*n"Implementins The recutathms -- c rwe% 'I'' # # " "#** ' " * 0

se &- -- e
.

.

gg
^

By tratace af. propwd rulemdinr, , ,, ,,
'

3451.CC. 2971. smh&hed in he EED _ y'e,.*r' , '. , iso t'n Part c: ..
est with the regulations.approsed wit. tun-6o ; ['

~
i.. 0., 4,g. . e.Ays by the Secretary of the Intedor. . "dIzAL Rzctsna -on August 1| 1978 (43 .

FR 33M4), the Conimlulon Instituted h M wnDUNE COORDMADON ACT The reguls.tions reibrr .to .by e

- .
,4. - g.u PMent <herethr *Wei,7 wuh fIthis proceeding to establish :perforrn- y g

ance stand.ards sore-ninv brminal op.
.AGDiCI:3hMnnal Oceanic . * n M-

published jointly by heSecretaries.of 24G.and" -
the Interior and Commerc.e usine th'e $_

erations in the t*wportation of non.
perishnhle wwwvintiesfProposed re4 mosphe.ric Admini.strntinn .Cnmmerce; g,g g g g g yz
ulations were +et forth in the notice. M e.cf theSecrelary,W,or. w r rules" which are contemplated by ExN
The Commicion indicated that this' ACTION.: Admoed <iouceofproposed ecutive Order LE.O.E%..; 3.Ng.d.k

L : r. .sme 1 j These .rnles will be,,loint. rules. hedwas - not sn -adversary proceeding *"W '

.There.fuce, to e.xpedite procedures and EUMhtAR'f: ala ! bis n: ster uxDry cause .nf the ahision .cISWCA juris'-i.|j
utazvoid rWy ande.xpense, the hm. memorandmn .tiated1 JtGy c.x1978. prinn tetween .the Depar:ments ciis

mission ordertd onlyme fihngiof am. President Carter.dtrected theSemrt- Commerce.And the Intenor made Wrd
ments by respondents and interested ments 4of Coauneroe and tbellntermr Reors * H^n Elan /Wo.; 3 Af 277 Dig
parties'30 tisys from'the dste of mfbli. to 'poMish teMatbas htmplanes cuWshed in he appendirtoMPKm.
cation of the Trotta vi proposed. rule .. ithe Psh,*and Mahk sCodnatbn. ynMegy,CodebbhrtMM
-tretnr im the Tronas. RzersTsaffbe Act.' The det concems 'the konserw ,.c m. y e; NNCN W ''-W-hef MidMe hmW iwh* gm .e ; % _%:w - & mrMCornmielon further ordered that one b
dof nescenmments.be.mademana Lee control a modifationM4nF eses (herunnfler '-acho agencieva)g$

-The FWCA requires Federal .agtn-
stream orotherbody of awatd.~Ptfbbc. uhic in.the.Secretards Offit+lar.pubIlc Congressional. State,-and Pederal com- whleh propose, or rare wit.horized. to M'Antriect.on . dudng ' regular ~ Ww
'rnent-is requested towstst_thosewren fundem% Ahe .itApoundment. diver.orghours of the Commission.By Amsmn

~ ties in preparms p-oposed rules'toim- .non, deepenar or other <ontrol, aar.r.1,,sdrved August 24.1978..and.by Pmn-
plem.ent the Act.-(PWCM'PuM cM- snodifntion nf watent of .any -stream &.g;g 72 Stat.R3,16 'ES:C.361';et seq.* cr other bodF of water, or whkrh aN'.a:/ . RmIsnm^ enotice apubitsbtd on

. August.3D. "1978 M3 TR 38730, an ex- .ggy .22 .;.. - , , c. ; . ;. t Med to issue perrnits or licensesVord
tenten. of t.ime for The IHing.07 JCOM- iDATE:fammeidshusdre'eetredth wh acnvity, to accord wildhie conser .6
znents. . requested by cerm m" road -

n.atnherJL 1978. 7tesponses VfD Twt Tation a; tral considera1Jon with otber O
respondents, was granted to all pa.rties

m.idel '.~ destures of such .profects throughout -' +

to Ocwber.16,1978. . - -

ADDRESS: Send ETittenIco$rS$$t's 'io
their planning mi deosionmmne #

On September 6,1978. ,the Cammis. W81iam W. . Garner. OLDce .of Ibe So, processes..it requires such agenctes.or ;

smo xceeived :n detzer irom the North Mr. ES. &parmt of 6e hts'i- -applicants to such agenck-a. to first .'
cr, Room 6fM. Wash htn n' .DC. consult with St. ate:and.Pederal vildlffe ,Mrta Public Semce Commissu

ancies wnh a & M ascertaining(NDPSC). This letter was made part of 20240,200-368 2172.
# * *P*#**^8' *the innial mmment filed .in this ,pm POR PURTHER INFORMATiON

ee< Lng by NDPSC on August 28.1978. CON [ACT* -
-

NDPSC reguested Ibe -Commission to ty those Agenc>cs to mftigate and com-*

Estl P. Stutzman. Wh and WDdlife pensate for project occasioned lossesdevelop and serve :a particintion list Se-Vice, UE. Department ef the In- to w nd!UP resources. as well As .to .en-in this pmce edinr. order au parues to te-f orJRoom 325L ' Washington. O.C. hance those resources. ' '

-ertru.en f ee their :pleadmgs: an d make
.?0240.19 2-713-5'715. The TWCA Iurther requires that the #

p ovvion for the filmg of thetrephes T. Garner. OIIice of the30 teports and recommmations en 1he !.
to the iniual comments. g .D w M M h h wudufe aspects of r.uch wop wMcM
1.n ww of the importance of this rior. Room 4541. Whinrton. .D.C. are received by -a.ction scencies shail1

7 -oceeding. the extension' -of time 20NO. 202-313-0.172. be presented to acuoneenerdecision -.;
gmnted for the filing c! cotnments. tnakers and twbere applicable) the-

. James R. Chambers, Nationa.1
and the f act that many' parties do not Congress. -and that the sction Agencies -

Marine Fisheries Semce. 3300 Whl-have the ability to visit theSecret:cy's shdl give f ull consicemtica to those;
whawn Sm undmg reports. Action /.6gencies are requiral .CiliT And review the com:nents.1be t n. C.

re:;us.s tr.ade by NDPSC are granted. *[$ - and measures for wnditfe conservatum'-
to include in project plans such r emss

Pmons interested in articipaung 'Eric Erdheim. Offlee of Genere.1 as they r.my find justinaMe to ob: sin"
in this prr.,ceeding e.d comply with

Counsel. National Oceanic End._At- maximum overall project' benefits..a.ndtthe ins:.rucuons and time schedtde-as mopheric Administration. 3300 the costs thereof e.re t.o be conrideredy
m a, th under .. Dates..- .Whitehaven Street ST., Page 'BuDd- integnl to those of the prom.t. 'SJ

|
Irsued in W2Ehtnrton D.C., Septem- ing II. Room 400. Washington, D.C. Subject to certain -project -excep-c

| b--12.1MS. i'0235.'202 634-C 24. tions. the TWC A ltself suthorizes ~ Ped! '
i .:

7
'

1

FIDERAL TPCrSTTR, VOL. 43, HO. NHtIDAY, IYf rWHE R M78 7I

2
:w
4./
4 ?

%.

E: ,

- - %. ..



_ _ - _ _ _ _ _ _ _

eral a.Gnfies wdch have been auth'or- J2044? Because of the relationship of acquisition are authorized upon adop-
hed to cdnnruct or cperate water con- these rules to the programs of other tion by the construction agency head.

,}rol projeds, to tuodify or add to proj- agencies, a determination has been The underlying policy que: tics pre-
sented is. Should not the Cengress

ec struca.tres or operations, and to ac ' made that these joint rules will be nevert.heless be involved in review of'
quire land.s waters orinterest therein, "significant," within the Ineaning of such proposals * Shodd ref er als be
in order to promote the conservation E.O.12044. However, a determination made to the Congress where no fur-
of wildlife resources associated with whether a ' regulatory analysis" need I appropda@n b TMWM M A
such projects, be prepared has been withheld pend- out some or all aspects of such propos-

Nro ron FWC'A REccmows
ing receipt of comments. als? Should the size of the necessary

y The President s criteria would re- expenditure be a determinant of
Most action agencies have not adopt- quire regulatory analyses for all rules whether sorne or all categories of wild-

_

ed procedures unplernenting the " which will result in (a) an annual life conservadon measures are re.
FWCA. Where they have, there are effect on the economy of $100 mnDon ferred to the Congress? The Depart-
disparities in interpretation and pro- or more,' or (b) a major increase in mest of the Interior generally tends to
g'am emphasis, and there is of ten costs or prices for individual indus- f avor specific congressional authorba-
little opportunity for the public to tries, levels of Governtnent. or geo- tion of changes in its author'. sed water
participate in decisions by final action' graphic regions. E.O. 120M, sec- projectC Are al.1 these proposMs
Mency decisionmakers as to which 3(a)(1). Additional criteria have been really substantial enough to warrant
w0dlife conservation measures will be proposed by the Department of the special ecngreedonal att ention?
adopted. The FWCA vests that ulti- Interior at 43 FR 22573 (May 25, 3. Shodd applicants for cit or ces
mate decisionruking authority in the 1978), and by the National Oceanic tcin ectegories of, Federcl permits or
action agency, or, in the case of most and Atomspheric Administration at 43 licenses be required to first consult

# NI# #9#^d## D#/Of8 *OFederal projects, the Congress. FR 23188 (May 30,1978). ting cpplicctions to cction crencies?Despite an !ncreasing number of The FWCA places responsibilities lf so, how shot!d tAese categories belegal cues raising FWCA issues this with budget.ary consequences upon defir ed? One assumption advanced inpiecemeal approach is not as effective
as regulations and has not provided ' State and Federal wildlife agencies, fa m f mch a requ!rement is that the

Federal action agencies, and Office of potential for confrontation between
the co=prehensive level of FWCA Managemet and Budgd (O G wildlife agencies, on the one hand, and
compliance called for by the Presi- (review of budget requests). If, as a action agencies or appucants on the
dent. These rules should also advance result of these FWCA regn;ntions, other, can be avolded, if there is wild-
the President's directfve that Federal adon agencies incorporate wildlife life agency input at a Dexible stage of
Mencies should coordinate and sim- conservati n measures at Federal pro- the potential applicant's planW
plify environmental review require- jects which require the expenditure of process. Wildlife agencies could assistme - - money and manpower, nonpublic par- action agencies and appUcants la de-

2 MMon Strarr.cr MATTER To BE ties Who purchase Vend!Dle Services of Veloping plans which Inay be less enri-
bC1.UDD IN FWCA Rtus such projects (through which the ronmentally damaging, and therefore

costs of such measures are reimbursed more acceptable to reviewing agencies
It is not the purpose of this notice to to the U.S. Treasury) would be eco-' and the public. Action agencies are

,

- s in det Ho e er' it - Domically effected. now performing this pubuc service in
Sim Hntly, private applicants for some cases. A countervailira consider. 4

ticipated that these rules w1U in- water-related project permits and 11- ation is the burden this places upon
clude-- censes to which the FWCA . rules ' the Inanpower of wildlife agencies-

would apply might be required to 4. The President's July 12. 1978,

f
fe s ons fthe an exped amonal moneys to incorpo- water @y hg staeprocedures for consultation on wildlife rate wildlife conservation measures As part of their annual budget submis-'

conservcation needs among State and
Fedeml wilcilife agencies, project agen. - into their project plans. stoos, for each project in the planning or

. Your views are sought as to the mag- eenstruccon stare, Federal agencies wn1
cies, and the Congress. nitude of the foregoing categories of submit to the o!nce of hianagernent and(b) P ocedures for public and State
participstion in the FWCA planning erpenditures at present, computed on Budg

rts hJcb demonstrate complj-

EDC'an annual basa. Concrete documenta-
p7oce33, .

(c) P ocedures for resolution of tion is requested. . Although this reporting requirement
future interagency differences on in. 2. Is there c need for guidelines for may be fo,rmalbed by an OMB circu-
terpretujon of the FWCA, and of dif. congrenionc1 revice of proposcis to lar, rather than in these rules, public
terences on what wildlife conservation cdd teiZdlife conserrction measures to comment is invited on the foDowing*
measures should be included in project p'ojects? In 1962 the Soucitor of the
p;ans, Department of the interior issued an 'It contended (in its state ment contained

(d) G;fdelines for determining when opinion that section 2(c) of the FWCA in the bnef fDed by the UrJted States) in
^ the disc etiotary decistori of project constitutes a standing authority ior nimm nc v. 7T4, - U.s. - (te;8 L that

i .
gencies to incorporate wildlife mitiga. appropriations to add wildlife conser, a specific form of appropriadons ecmmittee

f) tion or enhance:nent measures at pre- Vation measures to Inost authorized sedon is necmary to cow that eccc es- |sj nal appropriations consutute an authori. j' viously au:.horized projects should be Federal projects, and that section 3(c)
refer ed to the Congress, and of the FWCA does not require specific $ M*y *on cEpw-

(e) As directed by the President, congressional authorization of land ac- Suprecae Court. Prodded that these formal
tethods for cieter:nining <tdeq uate quisition (in particular) which may be requirements are fouowed, it may tr. ale no

)measures ta mitigate losses to fish and a part of such a proposal 69 I.D. 224 ddierence whether appropriations. Es op-
' tidlife. (1962). The Soucitor found that the powd to authonzing, comrJttees redew and

Congress intended to exercise control ampt these proposals. The deterzmation
of wtuch committee the matte.r should

[.
T Irws Rretsm over the land acquisition aspects of assigned to ts, of course, the prerockuse oi

- 1. Are the economic consepences of such proposals through the appropri- ce Q but ea mer in Web ce
- ~ !?.ese r !es likely I.o be such as to re. ctions, process. There is no dispute issue is brought to the attendon of the con.
* cufre prepcrction of c' "regulclory that, subject to appropriations where g ess by the adsmistrauen often predete.r-
_; cr.clyra," within the meaning of E.O. required, proposals not involving land cenes the queston.
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PROPOSED RULES'
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Tcking into account the difference in This ' notice of intent to propose .-W/*

-
procedures and programs of project, li- rules is issued under authority of E.O.

" '.$
, .

-

censingl and permit coencies, what as- *12044, the FWCA. Pub. L. 85-621, 72 . ...
pect.s of TWCA compliance should be St. ale. 563 .(16 U.S.C. t 661.et seq. . . ..

.;
L

broken out for indit iduc! trectrnent in (1976)) red the Mminictrative Proce-
~

, . [,
'

.

. date Act,5 U.S.C, l 552(a) (1976).~ . , . _ -
-

5. Should TWCA studies by.tcildIUe Issued this 22d day of ' September - S I.Qhsuch report.s7 - ,

~

-g(agerrcses of proposed Federal or feder-
,

Vd)cIly licensed projects be funded out of . 39,g*
. .,, ',

U-, ;- RicnAn A.Pwas, -

inds,Md project funds? Adrninistrator, National Ocean. %.

g, g,g , ggn,p ,75, , g,gng, _ _

W N.&
6. What factors can or shotdd be con- y

~

sidered - by action apencies in deter-
mtning what scildlife conservation -

Je -Martml & Com- - - ,

.. h~ ~ |3"''''' - '.
mecsures art justificble to obt.cin f, y, y, ^ ,

*** **'''II P'*i''$ bWi*l Acting Assistant Secretary of th,e
.. . &

Y. Whct procedures for FR CA con. , g
jng,4o , ,o , pg,g agg pggggg , yn .

stdt.ction should be required cmong~~
' -

. > ' o - 4jState and Federal scilditfe agencses
~ :u~~ 84agg pag
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