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September 8,1978 SECY-78-498

COMMISSIONER ACTION |
For: The Commissioners |

From: James R. Shea, Director
Office of International Programs /' |

*

,
, .<$m 1

Thru: Executive Director for Operations

Subject: PROPOSED LICENSE TO E RT HIGH-ENRI ED URANIUM |
TO JAPAN (APPLICATI0 NO. XSNM-937)

Purpose: Commission review of oposed issuance of subject
license to Transnuclear ncorporated.

Discussion: In June 1976, Transnuclear Incorporated applied for a
license to export 35.423 kilograms of uranium, enriched
to 93.3% U-235 to Japan for use in the Japan Material
Testing Reactor (JMTR) of the 0arai Research establish-
ment in Tokyo. The material will first be. converted by
NUKEM in the FRG and then fabricated into fuel elements
by Nuclear Fuel Industries Limited in Japan.

The JMTR, a 50 MWt research reactor,is Japan's principal
reactor for testing materials in a high neutron flux.
It is used for engineering tests on fuel elements and
components of nuclear plants. High enriched uranium is
required in this type of reactor to (1) maintain excess
reactivity, which determines the length of the refueling-
cycle and (2) achieve the necessary neutron flux density
to meet the objectives of the experimental programs
being conducted. The US has provided the HEU fuel for
this facility since its initial operation in 1968.

The JMTR has a core loading of 7 kilograms of U-235 at
an enrichment of 93.15%. It operates a total of
approximately six cycles per year for an annual require-
ment of 42 kilograms.

In response to our June 11, 1976 request for views, the
Executive Branch has (1) concluded that issuance of the
proposed license would not be inimical to the common'
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Discussion: defense and security of the United States;. (2)
(continued) confirmed that the material will be subject to the

terms and conditions of the US-Japan Agreement for
Cooperation and,.during the tinie it is in the~ FRG, 1

the US-EURATOM Additional Agreement for Cooperation; .

and (3) concluded that'all the criteria of'the |

NPPA currently are met. j
i

The Commission will rec.all that on July 20,1978. the !
Acting Secretary of State informed the Commission that
the European Community agreed to open discussions on
the US-EURATOM Agreement for Cooperation, constituting
agreement to negotiate as called for in Section 404(a).
By memorandum of July 31, the Executive Branch con-
firmed this commitment and recommended expeditious

~
e

issuance of the EURATOM e@ oft HcenseTnow ~p'endina .I
action by the Commission, including cases in which a
EURATOM member is the intermediate consignee.

_ . . . .

Additional Executive Branch Views

The Executive Branch's June 27 analysis (Appendix B)
notes-among other-things that:

l .This application has been approved by the President
and meets the criteria for continued supply of
HEU under existing commitments as set out in
the White House Fact Sheet of April 27, 1977.
This application was received over two years
ago, but it was only recently included with other
HEU applications submitted for Presidential
review because the quantity of HEU previously
approved for use in the JMTR (License No. XSNM-942,
issued June 27,1977) was judged sufficient for
an additional six-month period.

2. The Japanese have been informed of US policy
requiring.use of fuel at the lowest possible enrich-
ment for all research reactors. However, the
Japanese have not been explicitly advised as to when
these reductions in enrichment levels (if technically
and economically feasible) are to be made, since such
reduccions are dependent on the commercial avail-
ability of suitable fuels and availability dates
cannot yet be predicted.

-
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Discussion: 3. Recently, the Japanese have indicated a need t'o
(continued) receive the HEU covered by this application without

delay in _ order to _ permit continuing operation 'of
the JMTR.

4. Although 'the Executive Branch believes that the
JMTR_ has a high potential for future conversion to,

fuel containing a lower enrichment level, this
'cannot be c;complished immediately since the
necessary advanced fuel fabrication technologies. _ .
are not yet commercially available. In_ response to
the staff's. inquiries on this point, State Depart-
ment' officials indicated that they expect that full
testing and demonstration of plate-type fuel elements-
for this type of reactor will probably proceed more
slowly than for high-density TRIGA elements.

For these reasons, the Executive Branch recommends
issuance of the proposed license at this time.

Staff Observations

The staff has also examined closely whether it would
be possible to operate this reactor on uranium of
lower enrichment. While preliminary review of the
technical characteristics of the JMTR and the research
and testing program being conducted indicates that
the use of high-density, lower-enriched fuel may well
be feasible eventually, it is unlikely such fuel

._

will be available in the near futura,

Application XSNM-937 does not differ in its merits
from previous exports of high-enriched uranium to
Japan approved by the Commission and tha staff has
concluded that the proposed export meets all statu-
tory requirements for issuance.

Physical' Security

The Executive Branch has concluded that the US has
assurance that Japan is committed to providing
adequate physical security for its nuclear program, I
including a level of protection compatible with that
envisioned by the recommendations in IAEA INFCIRC/225. i

|
|
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Discussion: Based upon visits of physical security review teams,
(continued) and subsequent exchanges and reviews, the staff has

concluded that the physical security programs in
Japan and the FRG are adequate to protect the material- ?

covered under the proposed license; however, the
writtenassurance(requiredby10CFR110.43(a)),
relating-to physical protection have not been
obtained from the Governments of Japan and the FRG.
(The Commission will recall that a proposed exemption
from this requirement was discussed in SECY 78-291

. and 78-386 for license applications received prior
to May 19, 1978. As requested in Commissioner
Bradford's memo of June 21, we will' forward separately

.

a detailed statement of how the physical' security
elements outlined in NRC's regulations are fulfilled in
this case.)
The following documents are fonvarded for Commission
Review of the subject application: (1) staff review
and conclusion that the proposed export meets statu-
tory requirements (Appendix A); (2) Executive Branch
views of June 27 and July 31,.1978 recommending
issuance..(A pendix B); (3) application of June 2, ,1976
(Appendix C ; and ~(4) copy of pr'oposed license

~

(Appendix D ,

Recommendation: That (1) the Comission approve the issuance of an exemp-;
tion from that portion-of 10 CFR 110.43(a) which requires

~

' written assurances with respect to physical secur'ity,
.and (2)..the proposed license to be issued to Transnuclear,
Incorporated.

Coordination: OELD has no legal objection. NMSS wishes to inform the
Commission that it has not received country-specific
information which permits it to make an . independent con-
clusion as to the effectiveness of IAEA material control
and accounting safeguards .to deter and detect diversion
in Jaaan and the FRG. With respect to physical security,

JMSSaas_ reviewed _the_ programs.in Japan.and the FRG and
found them adequate for the. purposes of the export.

.

Jpnes R~. SIea , Director ' \/

Office of International Programs
,

f 1
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APPENDICES:
A. Staff review and

conclusion.
B. Executive Branch views

dtd June 27 and July 31, 1978.
C. Application dtd June 2, 1976.
D. Copy of proposed license.

NOTE: Commissioner comments should be provided directly to the Office of
the Secretary, by c.o.b. Monday. Seotember 18. 1978 -

Commission staff office comments, if any, should be submitted to
the Commissioners NLT Seotember 14. 1978 , with an

information copy to the Office of the Secretary. If the paper
is of such a nature that it requires additional time for analyti-
cal review and comment, the Commissioners and the Secretariat
should be apprised of when comments may be expected.

DISTRIBUTION:
Commissioners
Commission Staff Offices
Executive Director for Operations
Secretariat

,
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/ UNITED STATES
E ' ' y.. t NUCLEAR REGULATORY COMMISSION

''

h '' $ WASHINGTON, D. C. 20555

% . . .'. . $ .

*

Memorandum to the File e

.

STAFF CONCLUSIONS REGARDING PROPOSED LICENSE TO EXPORT HIGH-ENRICHED
URANIUM-T0 JAPAN (APPLICATIONXSNM-937)

In June 1976, Transnuclear Incorporated applied for a license to export '

35.423 kilograms of uranium, enriched to 93.3%, containing a maximum of
33.050 kilograms of U-235, to Japan.

The material, in the form of UF6, will be shipped to NUKEM'in the FRG
for conversion and then to Nuclear Fuel Industries Limited for
fabrication of fuel assemblies for use in the Japan Material Testing
Reactor (JMTR) (a 50 MWt research reactor which achieved criticality in
1968). The JMTR is Japan's' principal reactor for testing materials in-
a high neutron flux. It is used for engineering tests on fuel elements
and components of nuclear plants.

In response to our June 11, 1976 request for views, the Executive Branch
has (1) concluded that issuance of the proposed license would not be
inimical to the interests of the United States, including the common
defense and security, and (2) confirmed that the material will be subject
to all the terms and conditions of the Agreement for Cooperation between
the United States and Japan and, during the time it is in the FRG, the
US-EURATOM Additional Agreement for Cooperation.

These views and license application analysis by the Executive Branch
'were forwarded by the State Department memoranda of June 27 and July 31,

1973. Confirmatice of the applicability of the US-Jepen Agreement was
s?: forth in the letter of August 24, 1976 from the Embassy of Japan, and '

with respect to the FRG, the letter of June 9,1976 from the Delegation r

of the Commission of the European Communities.

-The staff has reviewed the subject application in light of the considera- <

tions below. '

o Safeauards. The export will be subject to IAEA and EURATOM
safeguards. As parties to the Nonproliferation Treaty (NPT),
Japan and the FRG have undertaken an obligation to accept IAEA
safeguards on all source or special fissionable material in all
peaceful nuclear activities within'their territories,
under their jurisdiction, or carried out under their control

anywhere. While in the FRG, EURATOM safeguards which may be
regarded as equivalent to IAEA safeguards, will be applied to
the proposed export. Accordingly, in the staff view, criterion
(1) of the NPPA is met. |

,

!

L APPENDIX A
_
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o No Nuclear Explosive Use. Also, as parties to the NPT, Jacan ..

and the FRG have undertaken the obligations not to receive
the transfer from any transferor whatsoever of nuclear
weapons or other nuclear explosive devices or of control over
such weapons or explosive devices directly or indirectly; no:
to manufacture or otherwise acquire nuclear weapons or other'

nuclear explosive devices; and not to seek or receive any
assistance in the manufacture of nuclear weapons or other
nuclear explosive devices. Therefo.e, the staff beliefes
that criterion (2) of the NNPA ic met.

. .

o Physical Security. Based on visits of physical security review
teams, and subsequent exchanges and reviews, the physical
security programs in Japan and the FRG are considered adequate
to protect trigger quantities of special nuclear material. M
Moreover, 'as noted in the State Department memorandum of June

'

27 the US has assurances that Japan and the FRG are committed
to providing a level of protection for their programs fully
compatible with that envisioned by the recommendatiens in IAEA
IHFCIRC/225, "The Pnysical Protection of Nuclear Materials."
In view of the above, the staff believes that criterion (3)
of the NhPA is met. Although the written physical security

, .

assurance required by 10 CFR 110.43(b) has not been obtained,
an exemption from this requirement will be issued pursuant to
authority under 10 CFR 110.10(a).

,

o Retransfer. The US-Japan Agreement contains a provision pro-
hibiting the reexport of US-supplied special nuclear material,
unless the US agrees to such transfer, nd then only if it is

'

within the scoDe cf a bilateral agreement fcr cooperation
between tne US and the naticn to which it is being transferred
or within an appropriate multilateral agreement. The
agreement also provides for US determinations regardir.g any / ,.
proposed transfer to other nations or international organizations *

of special nuclear material which as been produced and separated
from US-supplied material. With respect to Japan, it is the
staff view that criterion (4) is met.

Criterion (4) of the NNPA requires, among other things, that
prior approval of the United States be obtained for the re-
transfer of US-supplied material, facilities, or sensitive
technology, and special nuclear material produced through the
use of such material. However, under the exemption authority
of Sections 126(a)(2) and (b)(1) of the NNPA, EURATOM is
exempted from this criterion until March 10, 1980.

.

. _ _ _ _
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o Reprocessing. The US-Japan Agreement stipulates that any
reprocessing 'of l'S-supplied material shall be performed in
facilities acceptable to both parties upon a joint
determination that safeguards may be effectively applied.

.

Under the US-EURATOM Agreement, US supplied material may be
reprocessed within the Community. Such reprocessing would be
subject to safeguards, as would the recovered special nuclear
mater %1.

It is noted that by note dated July 7,1978 EURATOM agreed to necotiations
as called for in Section 404(a) of the fitiPA, leading to renegotiation of
the US-EURATOM Agreement for Cooperation. State Department advised the
Commission of the receipt of this note on July 20, 1978. With respect to

EURATOM the provisions of criterion (5) would not apply until March 10,
1980.

o Sensitive Technolooy. The proposed export does not involve
sensitive tecnnoicgy.

As more fully developed in its memorandum dated June 27, 1978, the
Executive Branch has determined that Japan currently meets all the
criteria of P.L. 95-242, including the requirements of Section 126(a)(1)
and the specific criteria of Sections 127 and 128 and that Japan has
adhered to all the previsions of its Agreement for Cooperation with the US.

The Executive Branch has also concluded that fueling the JMTR is compatible
with US nonproliferation objectives at this time since the necessary
advanced fuel fabrication technologies are not yet commercially available.

Tne st f' has conc'uded th: issu:rce of 9 e oro osed license wou',d ce
consistent with the recentiy enacted fiuclear tionproliferation Act. In
addition, the State Department has noted that the proposed export was
approved by the President and is consistent with policy measures governing
high-enriched uranium exports as set out in the White House Fact Sheet
of April 27, 1977.

In view of all the considerations above, and as required by Section 57
of the Atomic Energy Act and 10 CFR 110.44, the staff has also concluded
that the export to be made oursuant tc the proposed license O ) would
be subject to the US-Japan Agreement for Cooperation and the Additional'

Agreement for Cooperation between the US and EURATOH, and (2[ would not
be inimical to the common defense and security of the United States or
constitute an unreasonable risk to the public health and safety.

$ b' N *
n. iear Moore

~ Senior Licensing Reviewer
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~. : :.

Louis V. Nosenz'6
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BUREAU OF OCEANS AND INN RNATIONAL
ENVIRONMEUTAL AND SCIENTIFIC AFFAI"g g g q. g . ;,

June 27, 1978 E "T .'- " ~ : t r*

,_':?-.^5' '

MEMORANDUM FOR JAMES R. SHEA
MUCLEAR REGULATORY COMMISSION

Enclosed is an Executive Branch analysis covering a
license application for the export of highly-enriched
uranium to Japan. In accordance with P.L. 95-242, the

analysis explicitly addresses how the requirements of
Section 126 a. (1) of the Atomic Energy Act are met, in-
cluding the specific criteria of Sections 127 and 128,
as well as certain additional factors, envisaged by Section
126 a. (1).

The Executive Bran:h, on the basis of its review of
this case, has concluded that the requirements of the Atomic
Energy Act and P.L. 95-242 have been met and that the pro-
posed exports would not be inimical to the common defense
and security of the U".ited ""stes. Moreover, Japan has ad-

hered to the provisi Agreement for Cooperation
with the United State

It should be note- riew of the limited Community

(FRG) role in this exp intermediate consignee for

the exclusive prpose c:~ uel labricatien, the Executive
Eranch be'_ieves that we hava citained the functiona.1 equiva-
lent of criterion (5) and, therefore, that all of the criteicia
cf P.L. 95-242 currently are met.

The Executive Branch therefore recommends issuance of
the proposed license.

at

-

G%, ~, e ,i . %-:A
Lou 2.s V. NosenzoO

,

Deputy Assistant Secretary

Enclosure:
As stated

.

@b
.c.keJr ; % .? b w t %, ) 5",'

9 g
s.a qe3 w. mm, c. g se
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RTCEIV!O
EXPORT LICENSE APPLICATION ANALYSIS U,s, y,u;

XSNM-937
573 JE! 23 FM :: '|

.

Country: Japan
Transaction: Export of 33.050 kilograms"of-U-235

.

contained in 35.423, kilograms of
,

uranium in the form *of uranium hexa-
fluoride enriched to a maximum of
93.3%.

Applicant: Transnuclear, Inc.
Applicant's Reference: EU/144 76-174/01
Date of Application: June 2, 1976.

1. Purpose of Export

This quantity of highly enriched uranium will be shipped
to NUKEM GmbH, the Federal Republic of Germany, for conversion
from uranium hexafluoride to uranium dioxide. It will then
be shipped to Nuclear Fuel Industries Limited in Tokyo, Japan,
for fabrication into fuel elements for the Japan Material
Testing Reactor in the Carai Research Establishment of the
Japanese Atomic Energy Research Institute located in Tokyo.

The 50 Megawatt thermal Japan Materials Test Reactor
(JMTR) is Japan's principal reactor for testing materials in
a high neutron flux. It is used for engineering tests on
fuel elements and components of nuclear plants. As in the
case of other material testing reactors, highly enriched
uranium is required to maintain excess reactivity, which de-
termines the length of the reactor refueling cycle, and to
achiere the necessary neutron flux density to meet the ob-
jactivas Of experiment:.1 programs being conducted in the re-
actor. The U.S. has provided the highly enriched uranium fuel
for this facility since its initial operation in 1968.

The reactor has a core loading of 7 kilograms of U-235
at an enrichment of 93.15%. Its reload requirements are ap-
proximately for six cycles per year for an annual requirement
of 42 kilograms of U-235.

.
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OELEGATION OF THE COMMISSION OF THE EUROPEAN COMMUNIT|ES
|

June 9, 1976
~

) JM/kg
|

Mr..Vance H. budgins
Assistant Director for Politico-

Military Security Affairs-

Division of International Security Affairs
Energy Research ~and Devel'opment Administration
Washington, D.C. 20545

Attn.: Mr. Marvin Peterson

Subject: Transnuclear,.Inc. application for export
license #EU/144-76-174/01 for Japan, dated
June 2, 1976

Dear Mr. Hudgins:
.

This is with refer'ence to Transnuclear,.Inc.'s
above-mentioned application.

.

We certify that the material mentioned in this
application, namely 33.050 kg of U-235 contained in
35.423 kg of uranium and the' transfer of this material
will be' subject to all terms and conditions of the
Additional Agreement for Cooperation.

Further, we certify thau Transnuklea'r GmbH, Wolfgang/
Ennau, W. Germnry, and rUK. 21 C-bH , Wo2.fgang/Hanau, as
intermediate consignees, and Oarai Research Establishment,
for Japan Atomic Energy Institute,. Tokyo, Japan, as final
consignee, are authorized by EURATOM to receive and possess
this material pursuant to the aforementioned Agreement for
Cooperation.

.

Sincerely yours,

M QM
/w F . SPAAK' Head of Delegation

..

-



- ___ - __-_-__-_ .-_

:s:a vesA:xusms AVENT k.W.
;wAsmscios, e.c. ma August 24, 1976,

con vana.

Colonel Vance H. Hudgins
Assistant Director for
Politico-Military Security Affairs
Division of International Security Affairs
Energy Research and Development Administration

.Weshington, D.C. 20545

Dear Colonel Hudgins:
,

Concerning import of the material equipment or device r ted below,
this will confirm that the Government of Japan has appointedJapan Atomic Energy Research Institute
as an authorized person under the terms and conditions pursuant toArticle VI or tne Agreement for Cooperation between the Government
of the United States of America and Government of Japan concerning
Civil Uses of Atomic Energy which entered into force on July 10, 1968,amended by the Protocol on. December 21, 1973.

Fuel for the Japan Material Testing Reactor in the Oarai ResearchEstablishment: U-235 ( 33.05 KGS )
,

Further, it is confirmed that any source or special nuclear caterial
produced, processed or used in the facility for which the material,
equipment or device is supplied will be subject to all of the terms
and conditions of the Agreement for Cooperation between our Governments,
and that the appointee (s) named above have been authorized to receive
and possess the material, equipment or device by both Governments.

Also, the Government of Japan confirms that the safeguards and guarantee
of the Agreement for Cooperation will always apply to any scurce or
special nuclear asterial prod.uced, prccessed or used in che facility for
which the material, equipment or device is supplied, except as the partimay otherwise agree.

Sincerely yours,
1

|

.

azuo Suz i
First Secretary
(Scientific)

Ref: This is in reference to the case number of S-369 statedin your letter dated July 17, 1976.

.
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EXPCRT LICENSE APPLICATION ANALYSIS

1. Applicable Agreement for Cooperaticn

The proposed export is subject to all of the terms and
conditions of the Agreement for Cocperation between the
Government of the United States of America and the Govern-

,

ment of Japan concerning Civil Uses of Atomic Energy, which
entered into force on July 10, 1968. This has been confirmed
by a letter from the Embassy of Japan, a copy of which is
enclosed.

Japan has adhered to the provisions of its Agreement for
Cooperation with the United States.

The intermediate transfer of uranium to the Federal Re-
public of Germany for conversion from uranium hexafluoride to
uranium dioxide is subject to e.11 of the terms and conditions
of the Additional Agreement for Cooperation between the United
States and the European Atomic Energy Community (EURATOM), as
an. ended. This was confirmed in a letter from the Oelegation
of the Commission of the European Communities dated June 9,
1976, a copy of which is enclosed.

The European Atomic Energy Community has adhered to all
provisions of this agreement with the United States.

.

e
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2. Extent to Uhich Execrt Criteria Are Met

A. Section 127 Criteria

As provided in'Section 127 of the Atomic Energy Act the
following criteria govern exports for peaceful nuclear uses
from the United States of source material, special nuclear.

material, production or utilization facilities, and any sensi-
tive nuclear technology:

Criterion (1)

"IAEA safeguards as required by Article III(2) of the
Treaty will be applied with respect to any such material or
facilities proposed to be exported, to any such material or
facilities previously exported and subject to the applicable
Agreement for Cooperation, and to any special nuclear material
used in or produced through the use thereof."

Japan is a Party to the Treaty on the Non-Proliferation
of Nuclear Weapons and deposited its instrument of ratification
on June S, 197f. This Jape.n/I;.EA Safeguards Agreement pursuan
to the NPT entered into force on December 2, 1977. Therefore,

it is the Executive Branch view that criterion (1) is met with
respect to Japan.

Safeguards in the FRG are applied under Article V of the
additional Agreement for Cooperation of 1960, as amended which
incorporates Articles XI, XII and Annex B of the November 8,
1958 Joint Program Agreement, as amended. The Com' unity under-
takes the responsibility of establishing and implementing a
safeguards and control system designed to give maximum assurance
that any material supplied by the U.S. er generated fror such
sup.cly vill be ured sclely fcr peaceful purpcacs (" EURATOM
Safeguards System"). The Community is bound to consult and
exchange experiences with the IAEA with the objective of es-
tablishing a system reasonably compatible with that of the
latter. Tne Community is responsible for establishing and
maintaining a mutually (with respect to the U.S.) satisfactory
and effective safeguards and controls system in accordance with
stated principles.

EURATOM safeguards are being applied to material and
facilities previously exported and subject to the U.S.-EURATOM
Cooperation Agreements and to special nuclear material used in
or produced through the use thereof. These agreements require

.

I
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these safeguards to be applied to such material and facilities
and to the proposed export and special nuclear material pro-
duced through its use. Therefore, it is the Executive Branch
view that the equivalent of criterion (1) is met with respect
to the Federal Republic of Germany.

.

e
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Criterion (2)

"No such nacerial, facilities, or sensitive nuclear
technology proposed,to be exported or previously exported
and subject to the applicable Agreement for Cooperation, anf
no special nuclear material produced through the use of such
materials, facilities, or sensitive nuclear technology, will
be used for any nuclear explosive device or for research on
or development of any nuclear explosive device."

As non-nuclear-weapons state (NNWS) parties to the
Nuclear Non-Proliferation Treaty (NPT), both Japan and the
FRG have pledged not to develop nuclear explosive devices for
any purpose. These pledges apply to any material, facilities
and sensitive nuclear technology previously exported to either
Japan or che FRG by the U.S. and subject to the U.S.-Japan and
U.S.-EURATOM Agreements for Cooperation and to special nuclear
material used in or produced through the use thereof. Since
these pledges will apply to the proposed export and to any
special nuclear material produced through its use, it is the
view of the Executive Branch that criterion (2) is met with
rOspect to Capan and the TRG.

.
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Criterion (3)

" Adequate physical recurity measures will be maintained
with respect to such material or facilities proposed to be
exported and to any special nuclear material used in or pro-
duced through the use thereof. Following the effective date
of any regulations promulgated by the Ccmmission pursuant to-

Section 304(d) of the Nuclear Non-Proliferatior.Act of 1978,
physical security measures shall be deemed adequate if such
measures provide a level of protection equivalent to that re-
quired by the applicable regulations."

Japan and the FRG have established physical security
measures which, as a minimum, meet those recommended in the
IAEA's INFCIRC/225/Rev.1, "The Physical Protection of Nuclear
Material" as it may be updated.

In addition, Japan and the FRG also are members of the
Nuclear Suppliers Group and, as such, have agreed to levels
of protection consistent with INFCIRC/225/Rev. 1, to be en-
sured with respect to nuclear materials and equipment and
facilities containing thesa materials, which cre detailed in
transmission of the Nuclear Suppliers Guidelines to the IAEA.

During February 1976 in Japan and May 1975 in the Federal"
Republic of Germany teams of U.S. Government experts visited
far an exchange of views on physical security, including visits
to those facilities or facilities comparable to those at
which this highly enriched uranium will be processed', stored
and utilized. The fixed site reviews includad: (1) security

forces, (2) physical barriers, (3) detection and alarm ap-
paratus, (4) communication and response capabilities, (5) access
rad e:n centrols, (6) acccuntability and repc: ting pro:edur2z,
and (7) physicel security organization. In the area of trans-
portation, procedures and equipment for protecting nuclear
materials while in transit were viewed and evaluated.

The teams judged that Japan's and the Federal Republic
of Germany's physical protection systems, equipment and pro-
cedures for the fixed site facilities, and the procedures and
equipment for transportation security adequate to physically
protect the material requested in this license application.

Therefore, it is the view of the Executive Branch that
criterion (3) is met with respect to both Japan and the FRG.

.

I
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Criterion (4)

"No such materials, facilities, or sensitive nuclear
technology proposed ,to be exported, and no special nuclear
material produced through the use of such material, will ba
retransferred to the jurisdiction of any other nation or
group of nations unless the prior approval of the United States-

is obtained for such retransfer. In addition to other re-
the United States may approve such re-quirements of law,

transfer only if the nation er group of nations designated to
receive such retransfer agrees that it shall be, subject to the
conditions required by this section."

Article X(A) (3) of the 1968 U.S.-Japan Agreement for Co-
operation stipulates that: "No material, including equip-
ment and devices, transferred to the Government of Japan or
to authorized persons under its jurisdiction pursuant to this
Agreement for the superseded Agreement will be transferred to
unauthorized persons or beyond the jurisdiction of the Govern-
ment of Japan, except as the United States Commission may
agree to such a transfer to another nation or international
crganizution, and then only if, in th2 opinion of the United
States Commission, tne transfer of the material is within the
scope of an Agreement for Cooperation between the Government
of the United States... and the other nation or international
organization."

Article X B. provides inter alia, that: "B. the Govern-
ment of the United States oi~ America, notwithstanding any other
previsions of this Agreement shall have the following safe-
guards rights:...

" (2) With respect to any sourca or special nuclear
.aterial made available to :ne Go"crnment of Japan er any

person under its jurisdiction under this Agreement or the super-
| seded Agreement and any source or special nuclear material

utilized in, recovered from, or produced, as a result of the
i

use of any of the following materials, equipment, or devices
so made available:

"(a) source material, special nuclear material, moderator
material, or other material designated by the United States
Commission,"...

" (ii) to require that any such material in the custody
of the Government of Japan or any person under its jurisdiction
be subject to all of the safeguards provided for in this Article
and the guaranties set forth in Article X;"

l

.
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These articles give the U.S. an uncualified approva2 ri-ht
over the retransfer of material from Japan supplied by the J.5.

cr produced through the use of such material and allow re-
transfers only if it is determined to be within the secpe ci
an agreement for cooperation with the recipient country. Tc. i s
right would apply to irradiated fuel because it contains U.S.-
supplied material and material produced through the use of*

U.S. material.

Therefore, it is the Executive Branch view that, as the
U.S. has the right of prior approval over retransfer of U.S.-
supplied material and material produced through the use of U.S.
material, criterion (4) is met with respect to Japan.

In regard to the FRG, Article XI(2) of the November 9,
1958 Joint Program Agreement, as amended, which is inccrporated
in the Additional Agreement for Cooperation, as amended, by
Article V of the latter Agreement, provides that no material
(including equipment and devices) may be transferred beyond the
control of the EURATOM Community, unless the United States agre2s.

Article 1 bis D cf the Additional Agreement for Ccoperatien,
as amended, provides that special nuclear material produced
through the use of U.S.-supplied material may be exported to any
nation outside the Community or to a group of nations, provided
that such nation or group of nations has an appropriate Agree-
ment for Cooperation with the United States and guarantees the
peaceful use of the produced material under safeguards acceptable
to the Community and the United States. The European Community's
interpretation of this language--as set out in an April 15
letter to the Department of State frcm Fernand Spaak, Head of the
Delegation of the Commission of the European Communities--is
that the Eurcpaan Ccmrunity Sup;1y Agcncy cricr to any pr;pesed
transfer will consult with the United States to find out whether,
in the view of the U.S. the proposed recipient of such produced
special nuclear material has an Agreement for Cooperation with
the United States which is " appropriate". A letter of February
11, 1977 1/ from Fernand Spaak to the Department of Energy (then

1/ A copy of this letter was provided by the Delegation
of the Commission of the European Communities to the
Nuclear Regulatory Commission by transmittal letter
dated February 14, 1977.

.
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ERDA) makes clear that this provides the U.S. a consent right,
since the U.S. has the exclusive ability to decide whether an
agreement is " appropriate". This letter states that:

"It is our understanding that any transfer
of recovered materials from the Community to
a third country is subject, in accordance.

with the. terms of the EURATOM-US Agreement
for Cooperation, to prior US authorization."

Therefore, it is the Executive Branch view that, with
regard to the proposed export and special nuclear material pro-
duced through its use, criterion (4) is met with respect to the
FRG.

With respect to possible transfers within the Community,
such transfers could not be made without the explicit approval
of the U.S., since a transfer of this nature would constitute
a use of the material materially inconsistent with the terms
of the export license.

..
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Criterion (5)

"No such material proposed to be exported and no special
I nuclear material produced through the use of such material
; will be reprocessed, and no irradiated fuel elements centaining.

! such material removed from a reactor shall be altered in f;rm

| or content, unless the prior approval of the United States is.

| obtained for such reprocessing or alteration."

Article VIII C. of the U.S.-Japan Agreement for Coopera-
tion provides that: "When any special nuclear material recs;ved

| from the United States of America requires reprocessing, or
any irradiated fuel elements containing fuel material received
from the United States of America are to be removed from a re-
actor and are to be altered in form or content, such reprocessing
or alteration may be performed in Japanese facilities upon a
joint determination of the Parties that the provisions of
Article XI may be effectively applied, or in such other facilities
as may be mutually agreed."

As no joint determination under Article VIII C. can be
made without the agreen.ent of the United States, and since the
facilities to be used must be acceptable to the U.S. as one cf
the Parties, it is the Executive Branch view that criterion (5)
is met with respect to Japan.

In accordance with the end use statement, this material is
being delivered to the intermediate consignee exclusively for
the conversion of uranium hexaflucride into uranium dioxide
and re-export to Japan. Thus, there will be no irradiated fuel
generated in the European Community (FRG) and no possibility of
reprocessing while in the Community. This is, in the judgment cf
the Executive Branch, the functional equivalent of a U.S. righ

|
cvtr reprocessing or alteration.

Therefore, it is the view of the Executive Branch that
the equivalent of criterion (5) is met with respect to.the
Federal Republic of Germany.

.
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Criterion (6)

"No such sensitive nuclear technology shall be exported
unless the foregoing conditons shall be applied to any nu-
clear material or equipment which is produced or constructed
under the jurisdiction of the recipient nation or group of
nations by or through the use of any such exported sensitive

.

nuclear technology."

The proposed export does not involve sensitive nuclear
technology. Criterion (6) is, therefore, not applicable.

.

.
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B. Section 128 Criterien
Section 128 a. (1) of the Atcmic Energy Act establishes

the following additicnal criterion: " As a condition of ecn-
tinued United States export of source material, special nu-
clear material, production or utilization facilities, and
any sensitive nuclear technology to non-nuclear-weapon states,-

no such export shall be made unless IAEA safeguards are main-
tained with respect to all peaceful nuclear activities in,
under the jurisdiction of, or carried out under the control
of such state at the time of the export."

It should be noted that this criterion only applies to
licenses under which the first export will take place after
March 10, 1980 or pursuant to an application submitted after
September 10, 1979. We anticipate that this recommended ex-
port will occur before March 10, 1980. In any case as Parties
to the NPT, Japan and the FRG have accepted IAEA safeguards on
all their nuclear activities, thereby satisfying this criterien.

.

4
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3. Additional Factors

A. Safecunrds Icelementation -- Significant infor-
mation the Executive Branch possesses bearing on
the effectiveness of implementation of IAEA safe-
guards in the recipient country, including any
such information on steps being taken to correct

,

any identified deficiencies in the application of
IAEA safeguards in that country:

The IAEA Secretariat has concluded in its Special Safe-
guards Implementation Report that with regard to nuclear
material subject to IAEA safeguards, while some deficiencies
exist in the system, "in none of the 41 states in which in-
spections were carried out was there any diversion of a
significant quantity of nuclear material". Although ree-
ognizing the need to correct existing deficiencies in safe-
guards implementation, the Executive Branch has no reason to
believe that the IAEA Secretariat's conclusion is not a valid

In the light of this and other factors associated withone.
the proposed export, the Executive Branch believes the frame-
work of commitnants, assurances and safeguards is adequate fer
the purposes of these experts.

The Japanese-IAEA NPT Safeguards agreement has recently
been ratified by the Diet and is just entering force, A
complete set of facility attachments for its implementation is
now in preparation, which are expected to result in sub-
stantially different safeguards measures being applied at some
Japanese facilities than those under the prior INFCIRC/66-type
provisions. Relatedly, the Diet also has approved a new
national system of nuclear material accountancy and control so
that the interaction between the IAEA and capan's national
system in this arsh prebcrly w:_1 be substentially altered.
Because of Japan's extensive nuclear program, the complexity
of applying IAEA safeguards is considerably greater than for
most other countries.

B. Presidential Consideration

The President approved an affirmative Executive Branch
judgment with respect to this proposed export. This export
meets the criteria for continued supply of highly-enriched
uranium under existing commitments as recently approved by
the President and set out in the White House Fact Sheet of
April 27, 1977 on the Nuclear Non-Proliferation Policy Act
of 197,7.

.
d
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C. Special Non-Prcliferation and Other Foreien Policy
Considerations

We have informed the Japanese of the U.S. policy of re-
quiring usa of fuel'of the lowest possible enrichment fer all
research reactors. However, we have not advised them e::-
plicitly as to when we would expect reductions in enrichment
levels to be made (for those reactors where reduction is
technically or economically feasible), since such. reductions ,

are dependent on the commercial availability of suitable fuels.
The likely dates of such availability cannot yet be predictad.

Although this license application was receivcd over a year
ago, it was not included with the others submitted for
Presidential review earlier this year because the quantity cf
HEU previously approved for use in the JMTR was judged suf-
ficient for an additional six-month period. Recently, however,
the Japanese provided us with additional information indicating
that they need to receive the HEU covered by this request with-
out delay in order to permit continuing operation of the JMTR.

Although the Japanese currently plan to have this EEU
shipped to the FRG in the form of UF6 for conversion to metal
and then reshipped to Japan for fabrication into fuel, the
Department of State is exploring whether the Japanese might be
willing to accept delivery of HEU metal directly from the
United States. Such a direct delivery, in addition to avoiding
the delay that could be encountered in shipping U.S. nuclear
material to the FRG pending agreement by Euratom to renegotiate
the US/ Euratom Agreement for Cooperation, would eliminate the
physical security risks associated with retransferring HEU to
and from any third country. Regardless of whether or not the
delivery to Japan is direct or indirect, however, shipment
vill be effec:2d _n a manner which is acceptable to all con-
cerned Executive Branch agencies, all of which agree that
further delay will jeopardize the continued operation of the
reactor.

On the basis of a preliminary review of the technical
characteristics of the JMTR and the research and testing program
being conducted, the Executive Branch believes that this reactor
has a high potential for future conversion to fuel containing
uranium of less than 93% enrichment, but that this cannot be accom-
plished immediately since the necessary advanced fuel fabrication
technologies are not yet commercially available.

.
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4 .- Inimicality Judement

Based on review of the proposed export, it is the jufg-
ment.of the.' Executive Branch that the proposed export will.
not-be-' inimical to the common-defense'and security, and that
the license'should be issued.

.
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' APPLICATION FOR LICENSE TO EXPortT,

SYPRODUCT,50URCE, OR SPECIAL NUCLEAR MATERI AL

Submst in ' Triplicate
J.

Carefully Read Instructions on Bacle .;

1- O ATE OF A P PLIC A tlON 2. A PPLIC A N T'S P EF ER Eld C" E h C. 3 C OV4 TRY OF ULTiM a TE D ES TIN ATt0N
'Juns 2, 1976 (t/an>> EU/144-76-174/01 Japan

._ _

4 N AME CF APPLIC ANT 5. ULTIM ATE CON $1GNEE IN FOREIGN COUNTRY
(Navne and a.idress)

>Transnuclear, Inc.
Japan Atomic Energy Research Instituta-- STREET Acor Ess ,

5205 Leesburg Pike, 1-1 Shinbashi Minato-ku j

CITY, sT ATE. uio Zip CCc6 Tokyo 105 .!
Falls Church, VI 22041

..

4. i,:Te n #AEQl A T E Cow $m EE IN Fo* EIGN COUNT *.Y %r narie 7
IF PuRCH AS Ers W FOR CION CQJNT RY 55 CT*' Eft i.:n ANa d .sl/ress l/ s.ir"e as ultimate consigner, state "Sene.") ULTt4 ATE C ON11CN E E. E N A M T A 8. *. 40 rss(t/ szne, staic "S.we.") O"t'"her Intermen;iite Con zienn

Nukem GMEH Transnuklear.GmbH
645 Hanau Postfach 869 645 Hanau, Postfach 348

'

W. Germany Wolfgang-bei-Hanau Industriegelande.

Measen. Wast Ge,rraaDY =

0 taf ou ANTITY TO BE $ NIPPED (6) COMMOctTY DESCR!PTION (include chmical a'd physi.ral /m''t /or .c;telal nr..r' ear er.stena.' ,r.l
(Ste instructions on backs b *meluct n'aterta; a!sc texcity tsgewie contqt:c:4 mirr nwve,., Uranrum .n the .om c:t en ice. i.l'enti/y.tp i * flu. w; fan .** ' r'._e c.ri:he.r|

if en a t
uran um :m.a o

. 3,> . .,2 3 KgU:

Thismaterialwillbepackage.cand|
to a maximum 93.30 percent.

33.050 Kg U235 supplied by Goodyear Atomic, Piketon, Ohio for shipment in
July 1976. 1

' (c) sn sPPsNo AN O P ACK|No PROCEOL,R Es (Requsrrd for special nuclear rnaternal. See instructions on back.) :

1

I. A.E. A. Certificate of Competent Authority 4909 in accordance with 10 CFR Part 71 |

l
.

9 ENO USE OF COMM30lTIC;i CovtRE: Ev ~n ts A PPLtC AT|CN; (Desutbe /ully, staung uhal u tti be produced.v usaniact:es i n.ha: . , . L
u sat be rendered c,9 the nature of the research that u sll be c errorrr+d.) ('re instmetions on back for sorcial nucitar tr.a: .r.'.)
Will be used as fuel for the Japan material testing Reactor in the Carai Research |
I .i Eolisnmt.Y See attached End Use State:aant. I

!

. ic The applicant and any official executinit this certificate on behalf of the applicant narned in item 4. cenir: * m * r% a:Ni , . j.

is prepared in conformity with Title 10, Code of f'ederal Re gulation s Ports 2 0 u n .t .k i- . .. .r; .u n .r- .r.. ..e )
for source material), or Part 70 (if for special nuclear material), and Pst 71 (for transport of ru,toactive material. if .ppip ,. s '

.
'

and that all information courained herein,' including any supplements attached hereto, is true and correct to the 1.ett of ti.s
knowledge and belief.

This material is privately owned
Please issue for period of one year Transnuclear, Inc.

. . _ .

w I:ce:r.. n. red :n at. . ..

g)' ' '$
1A.

_.

71 chi Matsen
Traffic Coordinator
eTutc ut eenapr : .n : a.. k n . . .: ne. .n . i .''

mrtscw:0

%

v ..r:ng: 10 U.'5 C. Secelon 1001: Act ei June 25,1194d: 6 2 Stor 7.til mak es it r_ tm..aci , m w t, r ..- . . (..a..

,
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U.S. NUCLEAR RIGULATORY COS1511SSION
EXPORT LICENSE

Lice $se Number " m-O .Conditions
1

.I.

Condition 1 - Licensee shall file w'ith the Customs Officer or the Postmaster two copies,in odo:. 1
'

| tien to those otherwhe recuired, of the Shipper's Export Dectoration co<ering
| each export and mark one of such copies for transmittel to the U.S. Nuclear ?ep..

,

lotory Commission, Woshington, D.C. 20555. The following dectoration shesid oc. t
company or be placed on the Shipper's Export Declarations for such expa-ts: M|

>

1

"This shipment is being mode pursuant to specific license number (specific
license number) filed at (location of Custerns office where license is filedj,
on (date license was filed). This license expires on (expiration cicte of 5
license), and the unshipped balance remaining on this license is sufficient to
cover the shipment described on this dectoration."

Condition 2 - Exports authorized in any country or destinction, except Country Groups Q,5, W,
X, Y, and Z in Port 370, Supplement No.1, of the Comprehensive Export Schedule
of the U.S. Department of Commerce.

| Condition 3 - This license covers only the nuclear content of the meterial.

Candition 4 - The material to be exported under this license shall be shipped in occordonce with
the physical protection rec;uirements for special nuclear material in 10 CFP,73.

.

Condition 5 - Special nuclear material authorized for export under this license shoil not be
transported outside the United States in possenger corrying circraft in shipments
exceeding (1) 20 grams or 20 curies, whichever is less, of plutonium or uranium
233, or (2) 350 grams of uranium 235.

,

I
| Condition 6--This license authori:es exoort only and does not authorize the receipt, physicol'
| possession, or use of the nuclear materiedi -

Condition ? - TM licensee small co no|ete ord submit on NRC Parm 741 for each ship nent of
m ,.; source material exported under this license. -

,. y _,- ~ . - - . - . -- ,

- Condition 8 - The licensee shall odvise the NRC in the event there is any change in the designo. H

tion of the company who will package the nuclear material to be exported under
this license, or any change in the location of tne packaging operation, at least
three weeks prior to the scheduled date of export.

Condition 9- The material to be exported under this license shall be protected
in transit, while within US jurisdiction, in accordance witn the
requirements of 10 CFR 73 and the licensee's appco cad
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