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"NUCLEAR REGULATORY COMMISSION

G

VANAGEM

‘f?éé'Leonard Bickwit, Jr., General Counsel

EXNT

~hls responds to the request for our views on whether the Cormmis-
sion should serve as the hearing boeré on :he Tanagement competence
issues that will arise in the TMI Unit One Froceeding. We have
creviewed the Administrative Procedure Act and determined that there
is no legal bar to the Commission serving as the hearing board on
those issues. However, we recommend ageinst that course for a
nunber of reasens.
First, the conduct ¢f the hearin; will enteil numerous rulings on
aczissidbilicy c: written and orzl testicony, scope of exa#:na:ion
&ndé cross- exam natlc“ and permissibdle types of cress-exzmination.
it is our v1ew tHa ne Commissicn is not well suited o 2resicde in
such adjudi cabo'y :;ngs “he Commissioners zre not well versed
iz the zules of ev cence anc ge“e:ally have had little, if anv,
experience in conducting acdjucdicatory heari-rs. Secend, =e~"'g és
;:esiding officers would require an imevcin anmcunt cf Commis-
sicnes -:e .“e Commission would undousz=ec >é recuired to rul
vpon several drehearing motions, and the res itsell could run
on Loz se"e-al weeks. Third, it is unlikely t the hearcing
tself will serve as the f:::: for any signift At policy cebate
cver the level of technical or management comP nce required to
operate & nuclear power plant. The utility wil meke the best
case that it can that it is qualified to cperete 'ven under the
mest strict standards anc those opposesd te cperation will mzke the
oest case that they czr that the utility s ircempetens even undes
minimal standazds. The poliey debate will come later waen the
Teccrc is examined and & decisior has ¢ Se =zce. In -ight ¢of the
tize that would be recuired to prepare Zcr ené to ceonduct the
neering, we Co not Delieve this woulcd be the most efficiens utili-
zaticn cof Cov=ission resources. Tinelly, the Comzissicn has
elreacy split the proceeding, since special procecdures zlreadv
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apply to resolution of safety issues prior to plant startup , and
to consideration of psycholo§ical impacts. ifting out other issues
for special consideration will complicate matters Zfurther.
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There are alternative means of ensuring a comprehensive hearing
record is developed while also affording the Cozmission the oppor-
tunity to address the management competence issue at an early date.
The Cormission could issue an crder delineating competency related
issues which the parties would be requested to address during the
Licensing Board hearing. This could focus the hearing and accommo- :
date -specific concerns of individual Commissicners. ok
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The Commission could also use such an order to establich expedited .
procedures which would ensure that the manazgement competence issue

would reach the Commission at an early date. The Commissiocn could L
cdirect the Board to receive testimony on the competence issue .
dSefore it heard testimony on other issues. Upon completion of e
this testimony, the parties would submit proposed findings of fact e

to the Board. The Board would then issue a partial initial deci- e
sion lizited to that issue. That opinion would then e reviewed P
>y the Comzission. This option coes, nowever, further fragment 7]
the proceeding and would cause some delayv.
AT present the Board has received the contentions of the parties,
neard oral argument on contentions, and schecules written briefs
cn some contentions in dispute. However, there seems to be no
legel dispute regazcing the admissibility of the contentions
cezling with management ccmpetence, and a special prehearing
conference orcder ruling on cortentions is expected to be issued
ty the Eoarc in about two weeks, Hearings are anticipated to L
begin In February, 1°980. A Commission order celineating com-
petency relatec issues tc be addéressec should ne: delay thi
course of events, althousgh it is possible thaz 2z further round
cd contentions and some mincr delays would rzesul: if the issues
réised by the Commission dic not £all within the Boaré's anc
parties’' original concept of management competence. On the other
nanc, an early partial initiazl decision on maznagement competence
would, likely delay initizl decision on start-uo by about 3045
cevs, because the hearings would probably need to be recessed in
order for parties’' counsel to prepare proposed findings and for
the Board to write a decisicn
e believe the approaches ciscussec zbove zre responsive to Com=isg-
sioner Gilinsky's cencerns tut would eliminate t=e need for che
Corzission itsell to spenc encless hours listening to testimeny
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