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NUCLEAR REGULATORY COMMISSION

BEFGRE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of

POWER AUTHORITY OF THE STATE Docket No. 50-549
OF NIW YORK :

(Greene County Nuclear Power
Plant)

A Nt St e St

NRC STAFF MOTION FOR SUMMARY DISPOSITION

The U. S. Nuclear Regulatory Commission Staff (Stzff) moves that the following

contentions,:

Security
Greene County Stipulated Contention I.A

External Flooding

Citizens to Preserve the ‘ludson Valley Stipulated Contention I.B.1

Aircraft Impsct Hazard

Columbia Courity Survival Committee - Reuter Stipulated Contention 5.a

admitted as matters in controversy in the above-captioned proceeding, be

dismissed pursuant tc 10 CFR §2.749 for want of a genuine issue of material
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fact%/ The Staff believes that the attached affidavits, together with
Intervenors' responses to discovery, demonstrate that there is no factual
basis for these contentions and thus that, relative to the above-mentioned
contentions, there are no genuine issues of material fact to be
adjudicated at the hesring. Accordingly, the Atomic Safety and .icensing

~

Board (the Board) should dismiss these contentions as a matter of law.

SUMMARY DISPOSITION PROCEDURES

The procedures relatino to motions for summary disposition are found
in 10 CFR ¢.749. These procedures are analogous to those in rule
56 of the Federal Rules of Civil Proced:re, which relate to motions
for summary judgment. Alabama Power Co. (Joseph M. Farley Nuclear

Plant, Units 1 and 2), ALAB 182, 6 AEC 210, 217 (1974). Both the

commission and the .ppeal Board have encouraged the use of summary
disposition to resolve tenuous issues raised in the intervention

process. Northern States Power Co. (Prairie Island Nuclear Cenerating

Station, Units 1 and 2), CL} 73-12, 6 AEC 241, 242 (1973); Missi<sippi
Power & Light Co. (Grand Gulf Nuclear Station, Units 1 and 2), ALAB

130, 6 AEC 423, 424-25 (1973). The Appeal Board has explained that
a motion for summary disposition "enables the court to go beyond the
complaint itself and to determine, on the basis of extrinsic matter

such as affidavits submitted by one or more of the parties, whether

l/Although the Staff stipulated to some of the contentions in question
in this mction, it explicitly reserved all procedural rights, which
includes the right to move for surmary disposition pursuant to 10 CFR
2.749. See e.g. "Stipulation Entered Into Between Intervenor Greene
County, et al., Applicant, and NR( Staff, filed Movember 22, 1976.
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there is warra:t for an evidentiary trial, i.e., whether thi.re is
'a genuine issue as to any material fact' bearing upon the claim or

claims as to which summary disposition is sought.” Alabama Power Co.,

supra.

In 1ight of this standard, and for the reascns set forth below, the
Staff urges the Board to grant this motion for summary disposition.

If the Board finds itself unable to grant summary disposition on all
contentions addressed in this motion, then summary disposition should

be granted on those contentions (or portions cf contentions)2 as to
which the Board is satisfied that there are no genuine issues of material

fact to be heard.

2/ Under 10 CFR §2.749 the Buard may summarily dispose of some portions
of contentions, while declining to dispose of other portions. See,
e.g., Public Service Company of Oklahoma (Black Fox Station, Units
1 and Z,, LBP-77-46, 6 NRC 167, 178-79 (1977).




Greene County, Stipulated Contention I.A

“1. The Preliminary Safety Analysis Report ("PSAR") prepared by the
Apslicant does not previde reasonable assurance, as required by
10 ¢FR §850.35 and 50.40 that (a) the health and safety of the
public will not be endangered, and (b) the Applicant is financially
qualified to engage in the proposed activities in accordance with
the Commission's regulations in the following respects:

A. The Applicant has not demonstrated that the proposed site is
suitable from the point of view of complyin: with the security
requirements of Part 73 of 10 CFR due to the easy access to
the site from the Hudson River and the resulting exposed nature.

A. Statement Of Material Fzcts As To Which There Is No Genuine Issue
To Be Heard

1. In its Preliminaryv Safety Analysis Report, Applicant has provided for a
physical barrier to be constructed around the entire perimeter of the plant.
(PSAR site plan Figure 1.2-3).

2. The Applicaii has committed in its supplemental testimony to provide

an outer and inner barrier around the whole perimeter of the plant.

(Cherico testimony, p. 7),

-

4 Although the prefatory language of Greene County, Sti;ulated Contention I
raises the issue of the Applicant's f'nancial qualification, we have
concluded that this language refers only to part B of the
contention. We do not view contention I.A as raising a financial

qualifications issue.

2/



3. Applicant has als» conmitted in its testimony to {nstall an electronic
intrusion detection system, and closed-circuit television cameras '.2tween

the two barriers. (Cherico testfrony, p, 7).

4. In addition, Applicant has testified that there will be roads and foot
paths for vehicular and foot patrols, and adequate illuﬁination to allow
continuous surveillance of the fence line by security forces. (Cherico
testimony, p. 7)
5. There will be no unprotected access route to the plant from the Hudson

River. (Gaitanis testimony, p. 2, filed November 8, 1978).

B. Argument

As demonstrated by the attached affidavit of Michael J. Gaitanis, Greene
county, Stipulated Contention I.A is an appropriate contention for
summary disposition and dismissai. Intervenor seems to contend that,
because of the easy access to the plant from the Hudson River, the plant
does not comply with security reauirements of 10 CFR Part 73. On
February 24, 1977 the Commission published new requirements for the physical
protection of nuclear power plants against acts ot sabotage in 10 CFR 673.55.
This new ivle does not require a demonstration of compliance by applicants
for construction permits in the initial application. Demonsiration of
compliance with 10 CFR 873.55 is not requirec until the operating 1icense
stage of a proceediirg. Under 10 CFR §50.34(a)(4) the PSAR ~ust contain
"a preliminary analysis and evaluation of the design and performance of

structures, systems, and components of the facility with the objective of
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assessing the risk to public health and safety resulting from operation of
the facility“. This has been interoreted by Regulatory Guide 1.17 to
necessitate the inclusion in the PSAR of a general discussion of measures

tc be taken to protect the vital equipment.

In 1ight of this interpretation of 10 CFR §§73.55 and 50.34, interrogatories
were propounded by the NRC Staff in order to learn the specific basis for

and nature of the contention. Intervenor never answered these interrogatories.
Intervenor has made no attempt to point out any specific ways in which

Applicant has allegedly violated the provisions of 10 CFR Part 73.

Applicant in its Preliminary Safety Anaiysis Report (PSAR) stated that a
physical barrier would be erected around the entire perimeter of the plant.
Applicant's witness later testific' that this outer barrier would be
supplemented by another barrier in the form of a fence 50 feet in from

the first, and that in electronic intrusien detection system and closed-
circuit television cameras wou'd be installed between the two barriers.

4/
Testimony of Phillip J. Cherico, P. 7. Mr. Cherico also testified that

the perimeter would be sufficiently 1it to allow continuous surveillance,
and that the fence Tine would be monitored by foot and vehicular security
patrols. Finally, Applicant's witness pointed out that, since the plant
is set back from the river, anyone arriving by water would stiil have to
make a final approac’ to the plant via land and thus through the barriers
to be erected by Applicant. The NRC Staff evaluated Applicant's PSAR and

supplemental testimony, and found that there was no unnrotected access

4, Applicant has informed the parties that Mr. Mario Maltese is replacing
Mr. Che:ico as the sponsor of this testimony. Letter to Board dated
November 8, 1978.
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1. The site is not exposed to an unacceptable risk from aircraft activity

at any airport in its vicinity or from overflights in Federal Airways.

2. The site is not exposed to an unacceptable risk from any present,

3. The site is not ¢xposed to an unacceptable hazard from flights in the

international Jet Route

C. Conclusion With Respect to Columbia County Survival Committee
and Arthur L. Reuter, stipuls ontention SA
As demonstrated above, no genuine issues of material fact remain tu be
resolved concerning the suitabili.y of the proposed site with regard to
aircraft activity near the site. Accordingly, the Board should find for
the Staff a matter of law and grant su ry disposition and dismissal of

Ster /H.

Counsel for NRC Staff

| w1
LEWI1S

Dated at Rethesda, Maryland
this 4th y of December, 1978 / | ‘/‘/ S .
& a4 ACA | >~ S C L
r / 5
1o Barry H. Smith
Counsel for NRC Staff
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Michael J. Gaitanis
Division of Operating Reactors
U. S. Nuclear Regulatorv Commission
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1 ¢m a Reactor Safeguards ~1alyst in the Reactor Safeguards Licensing
Branch, Office of Nuclear Reactor Regulation, U. S. Nuc'ear Regulatory
Commission. [ am responsible for the technical aspects of safeguards
reviews of plant physical protection systems and plans associated with
licensing actions related to commercial nuclear reactors used to generate

electric power.

I received a Bachelor of Science degree in Chemistry from the Pennsylvania
State University in 1948. Industrial Management was studied at the
University of Tennessee, 1955-195¢6, and Electronics at the Knoxville
School of Electronics, 1961-1964., Other educational background includes:

Oak Ridge Natiounal Laboratory (prior to 1962)
: Radiochemistry

d.
b. Reactor Shielding
c. Statistics

Skart courses related s:efi“ra‘\y to safequards at
a. weorgia Institute of Technology Managemeﬂt and
Economics of Nuclear Fuels (1971)
b. American Society for Industrial Security - Public
Utilities Security (1974)
¢. Defense Industrial Security Institu Industrial
Facilities Protection for ' ]
Privately Operated Faci)
George Washington Univarsi
Fault Free Analysis ()
Sys'ems Analysic Methe
Programs (1976)




From 1948 to 1951 1 was employed as a chemist by Linde Air Products

Company and K rs Compa Inc.

From February 1951 to August 1964 [ was employed by

technical and supervisory positions. was involved i

chemistry of a number of irradiated

plutonium and recovery of americium.

From August 1964 to July 1967 I was employed as the Plant Manager of the
Quehanna Facility by the Martin Co. 1 was responsible for the safe,
b

secure, and productive operation of personnel and facilities in pro-

ducing radicactive fuels from Strontium-90 for thermo-electric generators.

1967.to presen* 1 have been employed by the Atomic Energy
Commission and the Nuclear Regulatory Commission. From 1367 to 1872 I
was employed as an Isotope Fuel Spucialist and then a Technica. Manager
by the Division of Space Nuclear Systems providing prog

#7d budgetary guidance in the production of heat sources
Y 3

thermoelectric generaters for space missions such as Apo
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In addition, 1 was one of four team leaders responsi
of 10 CFR Part 0, "Requirements for physical

activities," and $73.60, "Additional requirements fo physic

of special nuclear material at fixed sites." Further [ was the
responsibie for developing and preparing for publication in

Register the regulations for the physical protection of power

reactors 10 CFR Part §73.55, From Ma . loanee from

Standards Development to
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In the Matter of
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OF NEW YORK

(Greer
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County Nuclear
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ale Turi, being first duly sworn, do depose and state:

I am a Hydraulic Engineer in the Hydrologic Engineering Section,

Hydrology-Meteorology Branch, Division of Site Safety and Environ

|

mental Analysi ffice of Nuclear Reactor Regulatior, U S. Nuclear

Regulatory Commission, | tun, DC 20555.

As part of my dutie participated in the review of the application
of the Power. Authority of the State of New York for a corstruction

permit to build Greene inty Nuclear Powe. Plant. which is the

the above-captioned proceeding.




The statement which follows concerns Citizens to Preserve the Hudson
Valley stijpulated Contention 1.B.1, which states:

I. The Vrv]ihinwry yafety Analysis Report ("PSAR")
prepared by the icant does not provide reason-
able assurance, ac ‘,UL' ed by 10 CF" 885),35
and 50.40 that (a) the health and aa‘('y of the
public will not be angered, and (b) the Applicant
15 financially qualifi to engage in the proposed
activities in accorda ce wi the Commiss an's
regulations in he fo ‘espects:

B. The FLAR 1is deficient with regard to
its description and analysis of the fol-
Towing design features or principal safety
considerations as i uired by 10 CFR
650.35:

1. Plant design with respect to
external flc

S
ooding phenomena.

I hereby adopt my testimony concerning this contention filed on
November 8, 1978, in its entirety s of this affidavit.

also incorporate into this affidavit > tement of professional
qualifications which I prepared with m imony. shall

here add several pertinent comments.

In doing my analysis 1 followed Regulatory ‘uide 1.%53, which,
Appendix A ‘n.orporates the American National Standards lis
Standard No. 170-1976 - Standards For Determining Design

At Power Reactor Sites.




This stand=d contains criteria for determining the probable maximum
flood on streams, and ti ‘obab 1a surges and seiches at

estuaries and coastal areas on oceans and large lakes.

The probable maximum flood, probable maximur hurricane, and seismic

failure of dams are each individually considered to be design basis events.
The combination of these three independent events is too remote to be
considered in determining the maximum flood Tevel at the site. Further,

the storms producing a probable maximum flood and a probable maximum

hurricane are meteorologically incompatible at this site.

Conclusion

I find that, under the criteria establisned in Reg Guide 1.59,
applicant's estimated maximum floc vel 28.5 teet ms1 and
the maximum watey f 30 feet considering probable maximum

precipitation” on “ite acceptable,




1 hereby cercify that the following information is true and correct to

*he test of my knowledge and belief.

Subscribed and siorn to before me

-l P 0 7 4

this & 74 day of ™ 5 ~/

SR RSN SR S
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. AFFIDAVIT OF MARCUS GREENBERG

I, Marcus Greenberg, being first duly sworn, do depose and state:

1. 1 am a Systems Ergineer, Auxiliary Syst-ms Branch, Division of S stem
Safety, Office of Nuclear Reactor Regulation, U.S. Nuclear Regulatory

Commission, Wasiiington, DC

‘ 2. As part or my duties I participated in the review of the application
& of the Power Authority of the State of New York for a construction
permit to build the Greene County Nuclear Power Plant, which is the

subject of the above-captioned proceeding.
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