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on which requests for discovery may be served. Past NRC practice
in the Seabrook proceeding has consistently been that the date by
which discovery is to be closed has meant the date on which the
last discovery request must be filed.? Where a Licensing Board
has intended to impose on parties a specific deadline by which
the last discovery response must be received, and depositions
must be taken, it has done so explicitly.3

Here, the Board’s Scheduling Order did not provide a sepa-
rate deadline by which discovery requests must be served, as has
been done in the past. Acccrdingly, in light of prior Licensing
Board scheduling orders in the Seabrook proceeding, the Board’s
December 2, 1987 Scheduling Order can only be read to require
that all requests for discovery must be gerved on or before Feb-
ruary 19, 1988.

Even if the Scheduling Order can be construed as Applicants
suggest, NECNP relied in good faith on the Board’s previous prac-
tice of providing explicit guidelines and deadlines in such
instances where it intended for the deadline for service of dis-
covery requests to be different and earlier from deadline for

completion or closure of discovery. Given the serious con-

2 "Memorandum & Order - Establishing Hearing Schedule on Offsite
Issues Raised By NHRERP," ASLBP No. 82-471-02-0OL, dated December
4, 1986; "Memorandum and Order," ASLPBP No. 82-471-02 OL, dated

September 13, 1982.

3 ®“Memorandum and Order," ALBP No. 82-471-02-0L, dated July 253,
1986, at 11-12.
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sequences in terms of NECNP’s ability t~ effectively litigate the
important, remanded safety issue of NECNP Contention IV, had the
Board intended to establish a separate deadline for serving dis-
covery requests prior to February 19th, it was entirely rea-
sonable for NECNP to assume that: the Board would have been
explicit as to what that deadline was.

A ruling that NECNP’s Request for Entry Upon Land is timely
will result in no interference with or delay to this proceeding.
To the contrary, a site visit which occurs later on in this pro-
ceeding would be more efficient, and conservative cf the parties’
time and resources. NECNP requested a site visit for after Feb-
ruary 19th because it wished to await cresolution of the dispute
concerning the scope of NECNP Contention IV, and the receipt of
responses to all outstanding discovery requests, including those
requests that were the subject of NECNP'’s Motion to Compel.4
Accordingly, deferral of the site visit until after these issues
were resolved would be conservative of the time and rescurces of
the parties and the Board.

Moreover, NECNP’s request for a site visit will in no way
interfere with or delay summary disposition of NECNP Contention
IV. NECNP has no wish to conduct the site visit until after sum-

mary disposition proceedings on Contention IV. If, at that

4 NECNP’s Motion to Compel Applicants to Repond to NECNP’s Sec-
ond Set of Interrogatories and Request for Production of Docu=
ments to Applicants on NECNP Contention IV, filed December 23,

1987.
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point, NECNP Contention IV is resolved on summary disposition,
there will be no need to conduct the site visit at all.

If, in fact, the Board did intend for February .5, 1988 tn
be the deadline for completion of all site visits, ana the
r-ceipt of all interrogatory responses, NECNP hereby requests an
extension of this deadline. An extension would be warranted in
this instance, in light of the reasonavleness of NECNP’s reliance
on past practice regarding discovery scheduling, and in light of
the potential for denying NECNP a meaningful hearing on NECNP
C.atention IV should this Board determine that NECNP’s discovery
requests werved on February 19, 1988 are untimely. See Cincinnati
Gas ard Electric Co. (William H. Zimmer Nuclear Station), 12 NRC
231, ”32 n.1l (1980) (ASLB considered untimely filed response
because reluctant to take poscition which mi~ht preclude litiga-
tion of safety or envionmental issues without giving evary party
an opportunity to be )lieard).

Respecth;ly submitteg,,_———-
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Andrea Ferster

HARMON & WEISS

2001 "S" Street N.W. Suite 430
washington, D.C. 20009

(202) 328-3500
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