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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD g

In the Matter of ) d 1
) b-

NUCLEAR ENGINEERING COMPANY, INC. Docket No. 27-3 ip g
'

[//d/ g(Sheffield, Illinois Low-Level ) C
Radioactive Waste Disposal Site) )

ffb

NRC STAFF'S OPPOSITION TO MOTION TO COMPEL FILING OF DRAFT _

The NRC Staff opposes the Nuclear Engineering Company's (Applicant's)

motion to compel the NRC Staff to file a draft environmental impact

statement by December 1,1978, and to exclude from consideration therein

alternative sites to the low level waste disposal site Applicant seeks

to have licensed. The NRC Staff opposes the motion as:

- There is no basis in this proceeding upon which the Board could
order the Staff to issue a draft EIS.

- Delays in the issuance of the Draft EIS have been caused by
the Applicant.

- As a matter of law the draft EIS must consider alternative
sites.

- The Board cannot prohibit the Staff from considering alterna-
tive sites in an EIS.

BACKGROUND

The Applicant has an NRC licensed 20 acre low level waste burial site

in Sheffield, Illinois on land owned by the State of Illinois. Al though

7812180 M 7



__ _ _ _ _ _ _ _ _ -

-

.

. .

-2-

it at one time sought permission to bury more waste on the 20-acre site,

it now only seeks permission to bury low level waste on its adjacent 168

acre site, which it states it will tranfer to the State of Illinois.

(Motion to Compel, p. 14). 3 The Applicant first filed an application

for permission to bury nuclear waste on this 168 acre site on December 30,

1976. (Affidavit of M. Bell).- It refused to make parts of the environ-

mental report accompanying the apolication public so that the application

could be processed until August 19,1977 (Id. ). It formally gave such

permission in a letter of September 7,1977. Thereafter the notice of

availability of the environmental report and notice of opportunity to

request a public hearing was published in the Federal Register (42 FR

61523, December 5, 1977). 3

3 The Applicant is a subsidiary of the Teledyne Industries, Inc. Under
10 CFR 20.302(b) the Commission may not approve any application for
waste disposal on land not owned by the Federal government or a State
government. The Federal government does not own the land here involved.
The State of Illinois where the facility involved is located, notified
Teledyne that it would hold it responsible for the operation of the
subject waste disposal site. (See letter of August 25,1978, in
record of this proceeding from Illinois Attorney General Scott to
Ellen Silberstein). There has been no indication in the record that
Teledyne accepts this responsibility, or that the State of Illinois
would take title to the 168 acres here involved, so that it may be
licensed.

I Applicant premises its motion on a purported 10 year delay of the
Staff (Motionp.1). The Applicant does not detail that it did not
file an environmental report or apply for a license for the 168 acres
where it seeks to bury more waste until December 30, 1976. It did
not fonnally withdraw constraints foreclosing the processing of its
application until September 7,1977. What Applicant applied for in
1968 was a renewal of its 1967 license. That license continues in
effert, and all areas where waste could be buried under methods
allowed in the original license have been filled to capacity. ~Appli-
cant was not harmed by any delay in processing.

FOOTNOTE CONTINUED ON NEXT PAGE
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The first license allowing wastes to be buried on the 20-acre Sheffield

site until August 31, 1968, had been granted to Applicant's predecessor

on August 1,1967. (Affidavit of M. Bell). That license specified

particular methods of burying waste on the 20 acre site. An application

to extend the tenn of that license was filed on August 16, 1968. By

operation of law,3 the application for extension was deemed to extend

3 FOOTNOTE CONTINUED FROM PRECEDING PAGE

In Public Service Co. of Oklahoma, et al. (Black Fox Station, Units 1
and 2), ALAB-505, 8 NRC (slip op. 7-10, November 2,1978), counsel
for the Applicant there was called to task for leaving an impression
in motion papers of unwarranted Intervenor delays, by not mentioning
all material facts. The Appeal Board stated:

. . . this much can be said: the failure of the applicants
to have referred to these developments was inexcusable.
Counsel appearing befcce this Board (as well as other NRC
adjudicatory tribunals) have a manifest and iron-clad duty
of candor. That obligation is hardly fulfilled when, as
here, there is a failure to call attention to facts of record

which, at the very least, cast quite a different light upon
the substance of arguments being advanced by counsel. We
shall expect that in the future, applicants' counsel will
take pains to avoid this kind of conduct. (Footnote omitted).

The Applicant's counsels in premising a motion on a purported 10 year
delay, and not detailing that Applicant did not file its application for
the only area where it now seeks to bury more waste until December 31, 1976,
and that it did not perfect that application until September 7,1977, have
not fulfilled their duties of candor to this Board.

S Section 9(b) of the Administrative Procedure Act, 5 U.S.C. 5558(b)
provides in part:

When the licensee has made timely and sufficient application
for a renewal or a new license in accordance with agency rules,
a license with reference to an activity of a continuing nature
does not expire until the application has been finally deter-
mined by the agency. '

Section 2.109 of the Rules of Practice of this Commission,10 CFR 92.109,
provides:

.

If, at least thirty (30) days prior to the expiration of an
existing license authorizing any activity of a continuing nature,
a licensee files an application for a new license for the activity
so authorized, the existing license will not be deemed to have
expired until the application has been finally determined.

_
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the license until the application was acted upon. The application for re-

newal has never been acted upon and is still pending. (Id..). However, as the

license was deemed not to have expired, the Applicant continued to bury waste

under that license and was not foreclosed from burying waste until all areas

available under the original license were full (M.).

On May 23,1975, Applicant applied for an approval to permit it to con-

struct burial trenches (Trenches 14 and 14A) in a different manner than

that allowed in the original license, in its original 20 acre area.

This approval was granted on December 22,1975 (Affidavit of M. Bell).

On August 30, 1976, Applicant requested a license amendment to allow

it to use trenches 14 and 14A for the burial of low level waste,

and this amendment after extensive review by the NRC technical staff was

granted on January 6,1977 (M.). Licensed capacity of the site was full

in April, 1978 (Id.).

In the interim, after its formation, the NRC, in July 1975, asked the Appli-

cant for an up-to-date license renewal application and environmental report

for its original 20 acre site (Affidavit of M. Bell). It was in these

documents, submitted some 18 months later on' December 30,1976, that

Applicant first asked the NRC to license the additional 168 acres (Id.).S

Thereaf ter, on August 5,1977, Applicant applied for another amendment to

allow it to construct other trenches to bury more nuclear waste on the

original 20-acre site, in a different manner than allowed in the original

license (M.). The NRC technical staff, with Applicant's concurrence,

limited its review to a Trench 15 (M.). Notice of this application for

A s we have indicated this application was not in a form for fullA
consideration until September 7,1977, because Applicant had classified
so much of the data therein as proprietary information.
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Trench 15 was published on January 6, 1978 (43 FR 1160). After extensive

NRC review, the Applicant withdrew this request for approval of Trench 15

separately, but did not withdraw its request for permission to use additional

trenches to bury more waste on the original 20 acre site generally'(Id_.).

Apparently, it is this request to bury more waste on the 20 acres site that '

,

Applicant notes that it is withdrawing at p.14 of its Motion). '

\ ,

In processing the August 5,1977, application to allow additional burial
'

on the original 20-acre site and the December 30, 1976, renewal application F

which included burial on the adjacent 168 acres, the Staff has propounded ,

certain questions under 10 CFR 2.102 to the Applicant. The NRC Staff
.

does not believe that Applicant has supplied enough information to
'evaluate the application and to prepare a draf t environmental impact

'statement or a safety evaluation (Affidavits of M. Bell, O. Thompson, .

S. Wastler and G. Turi and W. Bivins). Among particular areas of

Staff concern are those involving:

- hydrology

- geotechnical engineering

- geology

- consideration of alternative sites. ,

The Staff's review of low-level waste disposal applications, such as NECO's ,

to a large extent centers on the first three areas of concern listed above.

As Sheldon Meyers, then Director of Fuel Cy:le and Material' Safety, Office of
1
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Nuclear Material and Safeguards, testified before the Environment, Energy

and Natural Resources Subconmittee of the House Committee on Government

Operations on February 23, 1978:

. . . the geohydrologic suitability of a given site is
governed by a complex series of interacticas; including
climate, hydrology, subsurface geology, permeability,
porosity, sorptive potential, seismic potential, and
the geologic history of the area. Field investigations

of sites coupled with laboratory measurements are
utilized to establish parameters to model the potential
velocity and direction of waste movement. A factor
tending to increase the movement of radionuclides is
availability of circulating groundwater. A factor
tending to decrease the movement of nuclides is a high
ion exchange capacity in the soil. In the gechydrologic
models, no credit is allowed for the packages in which
the wastes are buried; only the geologic medium is
credited with the containment of the wastes. The models
are then used to calculate possible concentrations of
nuclides at given site boundaries. Reasonable assurances
must be established that the calculated concentrations
will always be well below the maximum concentration limits
tabulated in 10 CFR Part 20 Standards for Protection
Against Radiation.

See also contractor's report on Screening of Alternative Methods for the

Disposal of Low-Level Radioactive Waste, NUREG/CR-0308,1978, p. 39.

In the review of Trench 15 it came to the NRC Staff's attention that the sand

lenses underlying the site were extensive and could be continous (Affidavits of

0. Thompson, and G. Turi and W. Bivins). E/ This was discussed with Applicant in

II In footnote 8 of the motion at page 12 of the Motion, Applicant
makes an unverified statement that the U.S. Geological Survey believed
that the site would retain radionuclides even if the sands at the site
were continous. This is not so. The U.S.G.S. presumed the opposite.
See affidavits of Thompson, and G. Turi and W. Bivins.

|
|

-- - - - ______ _ _ _ _ _
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February,1978, and Applicant agreed to provide further information (I_d.). In

May 1978, the Applicant and Staff agreed that this further information was

inconclusive on the extent of the sard lenses (Ld.). In these premises,
.

the Staff has conservatively assumed that the lenses are continous. This -

potentially would allow migration of radionuclides off site in excess of

values permitted in 10 CFR Part 20 (Affidavits of M. Bell, and G. Turi and

W. Bivins).

"

Applicant argues at p.12-14, that it was recognized that no further study

was to be made of the question of sand lenses under the 168-acre site after ,

'the July 25, 1978 meeting with the Staff. This is belied by its submittal

sent to all parties on August 25, 1978, of a Law Engineering Testing
,

Company Report which attempts to show that the reported sands underlying <

9 -

the 168 acre site are not continous. However, this report only contains <

raw data, and as set out in the August 15, 1978, answer to Staff question A-2, '

'

which Applicant sent to all parties, these test results should be integrated '

.

' 'into a comprehensive stratagraphic report covering all Sheffield areas:

On August 25,1978, NEC0 submitted to the Staff the -

results of the second phase of ou' investigation. This
portion of the study was directed toward an overall investi- '

,

gation of the 168-acre expansion area. In this phase of F

the study, the history and origin of the sandy material in
the expansion area was developed. This investigation indi- e

,

cated that extensive deposits of continuous sands do not ,

exist on the expansion area except in recent alluvial
deposits along the stream which crosses the site.

,,

The final phase of the study being conducted by NEC0 -

involves the characterization of the sand lenses beneath
the 20-Acre site in the same manner as was done for the .

.

'expansion area. .This, along with the results of the
,

previous study phases, will be integrated into a compre-|
2

hensive stratigraphic report on the site. [ Attachment 1].
'

.

f f

.

1
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The answer 'further states the report integrating all three phases of

the investigation including the investigation of the 168-acre site was

to be submitted by December 1,1978. (See Affidavit of 0. Thompson).

Lack of continuity of sand lenses must be substantiated by a stratigraphic

analysis evaluating the logs of the borings and not just by such logs

alone (Jd.).S The Staff did not blind itself to consider such an
analysis of only the smaller site without considering the larger one.

Submissions by Applicant 6f May 12, 1978, and September 20, 1978, raised

further questions concerning the licensability of the 168-acre site as they

showed the site to be underlain by shale (Affidavits of 0. Thompson, and G. Turi

and W. Bivins). Such siting would violate one of the basic criteria for low-level

shallow land burial because of the potential for radionuclide migration and the

complexities of estimating radionuclide transport in that situation (Jd.).5

S This analysis is required by 10 CFR 20.302(a) which provides:

The application should also include an analysis and
evaluction of pertinent information as to the nature of
the environment, including topographical, geological,
meteorological, and hydrological characteristics; usage
of ground and surface waters in the general area; the
nature and location of other potentially affected
facilities; and procedures to be observed to minimize
the risk of unexpected or hazardous exposures.

See also 10 CFR 662.102, 2.108, 51.20, 51.40(a).

3 The existence of a chemical waste site adjacent to the Applicant's
proposed nuclear waste site, has also raised additional questions
on the migration of radionuclides. (Affidavits of 0. Thompson,
and G. Turi and W. Bivins).

|
.

_ _ _ _ _ _ _ _ _ _ _ _
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Further, Applicant has not submitted other required geologic information |

(Affidavit of S. Wastler). Such information is necessary to evaluate whether

faulting can provide a radiologic pathway into ground aater. This infor-

mation has been sought from Applicant since at least December 1977 and
.

has not been submitted (Id.).

It has been emphasized to Applicant that its environmental report must .

discuss alternative sites, including possible new sites, so that the
'

'

Staff could prepare a draft environmental impact statement. On June 16,

1978, the Applicant wrote to the Director of Material Safety ' nd Safe-a

guards stating:

The established NRC policy, as stated in AEC letter , , ,

dated January 16, 1974 to All Agreement States signed L',
by S. H. Smiley, Deputy Director for Fuels and

'

Materials, Directorate of Licensing, of non-proliferation
at disposal sites effectively preclude the application

[ Attachment 5].y 'of certain other Power Reactor Criteria.
.

The NRC Director of Fuel Cycle and Material Safety replied on June 27,

1978:

Your letter [of June 16, 1978] expressed your company's
,

opinion that the staff's consideration of alternate site
locations is inappropriate. Let me point out that the
National Environmental Policy Act (NEPA) requires that
an Environmental Impact Statement (EIS) include all

,

reasonable alternatives to the proposed action. It is

our judgment that reasonable alternatives to the proposed
action include expanding another existing site or establish-
ing a new burial site, if a superior site is available.
We believe that our EIS would not meet the requirements

,

of NEPA if this alternative were not addressed. We request
_

that, in advance of the appeal meeting, you provide us
'

with the bases for your view that an analysis of alternate .

sites should not be made in this case. [ Attachment 6]. ~

'

) The letter referred to,of January 16,1974 [ Attachment 2], from the
'

<

Deputy Director for Fuel and Materials did not set forth such a policy.
It states:

4

F00TNOTLLCONTINUED ON NEXT PAGE
,>

|

L_ _ _ - _ - _ _ _ - - _ - _ _ .
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On July 6,1978, the Chief of the Low Level Waste Branch, of NRC

wrote to Applicant:

As indicated in our letter to you of June 27, 1978
the NRC staff considers that the alternative of estab-
lishing a new site rather than expansion of the Sheffield
site is a reasonable alternative that needs to be con-
sidered in our Environmental Impact Statement (EIS).
Accordingly, er. closed are requests for additional infor-
mation related to this issue that the staff requires
before we can complete our EIS. [ Attachment 7].

On July 18, 1978, the Applicant wrote to the Director of Fuel Cycle and

Material Safety, stating:|

We wish to make clear that NEC0 has made no studies,
analyses or systematic screening of potential new
sites in the mid-continent area since the Sheffield
site was selected, primarily because of the Commission's
moratorium policy. [ Attachment 8].

FOOTNOTE CONTINUED FROM PRECEDING PAGE

. . . it seems clear that prior to allowing any new
sites to be established a fairly rigid review of the
economic impact on the new site on existing sites is
necessary.

In Commission policy statements of December 7,1977, 42 FR 61904,
the Conmission stated:

The NRC will accept applications for new shallow land
burial grounds and will treat them in the ordinary course
of business with the need for additional capacity being
demonstrated on a case-by-case basis. [ Attachment 3].

The policy was reiterated on October 25,1978 (43 FR 49811)
[ Attachment 4].

-_ _ _ _ _ _ _ _ _ _ _ _ . _
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UAs indicated in the self-serving minutes attached to Applicant's motion

the Applicant met with the Director of the Office of Nuclear Material and

Safeguards in attempting to convince the NRC an examination of alternatives

for the Sheffield site was not necessary in the environmental impact

statement. It continues to be the position of the NRC Staff that a dis-
"

cussioe of alternative sites is necessary in the EIS considering the

Sheffieldfacility.N

ARGUMENT

I. There Is Ho Basis For The Board To Order The Staff To Issue A
'Draf t EIS__By A Set Date.

|

*

In Offshore Power Systems __ (Floating Nuclear Power Plant), ALAB-489,

8 NRC (slip op. 2f nupst21,1978), the Appeal Board vacated,

3 The minutes, in large measure, do not reflect the NRC Staff's
recollection of the conference. However, they do correctly indicate
that the need to discuss alternatives was addressed at the meeting.
A NRC Staff position on whether the NRC Staff might consider alterna-
tives, absent such consideration by the Applicant, has not been
reached.

~

E At several places in Applicant's motion former Staff counsel is
accused of mischaracterizing the record or misrepresenting the
NRC Staff position (Motion, see pp. 2, 7, 11). These attacks on
the integrity of Staff counsel have no place in a brief before this
Commission on the merits of a proceeding. See Northern Indiana
Public Service Co. (Bailly Generating Station, Nuclear-1) ALAB-204, .-
7 AEC 835, 837-838 (1974); ABA Code of Professional Responsibility
Ethical Consideration 7-37. We ask that those entire pages be stricken
from the Motion. See Louisiana Power and LB ht Co. (Midland Plant,
Units 1 and 2), ALAB-4T7, 5 HRC 1442, 6 AEC 319 (T973); Consumers
Power Co. (Midland Plant, Units 1 and 2), ALAB-417, 5 NRET4'42,1445-
1446 (lii77).

- _ _ _ _ _ _ _ _ _ _ _ _ _ _
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an order of a Licensing Board ordering the Staff to produce environmental

documents by a set date, stating:
,

2 Licensing Board may direct the staff to publish its
environmental documents by specific dates if, after
affording the parties--including the staff-an opportunity
to be heard on the matter, it finds that no further delay
is justified. In the present case, however, the decision
to fix a firm date for filing the documents demanded does
not rest on any such finding. In the circumstances, . . .

scheduling the staff's submission of environmental documents
may not stand.

The Staff has not been afforded an opportunity to be heard. Prehearinns

sought by the Staff and the Intervenor s have not been held because of

objections of the Applicant. (See orders of April 19, 1978 and September 1,

1978).E

The Applicant is the movant and seeks the order here. It thus has the

burden of proof. 10 CFR 2.743. It must show that the Staff had the duty

claimed, and that the Staff did not perform that duty. It cannot be

assumed the Staff did not perform its duty. Without producing evidence

E It is further noted that disputes over who caused a delay could
not be decided by affidavit, but require a hearing. As stated
in Offshore, sup,ra, at 56:r

We think it inappropriate and unnecessary for us to
attempt to resolve this dispute. Inappropriate because
the matter is before us on certification and, hence,
without the benefit of a record in which the question
was fully explored. Trial by affidavit is not an
adequate substitute. We are thus in no position to decide
"who struck John."
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of the alleged unjustifiable delays, Applicant cannot prevail. See

Cleveland Electric Illuminating Co. (Perry Nuclear Power Plant, Units 1

! and 2), ALAB-443, 7 NRC 741, 752-754 (1977). As we discuss below

no basis exists for a finding of delay, let alone an unjustifiable delay, -

on the part of the NRC Staff.

The Appeal Board also stated in Offshore, supra at p. 22:

We do not mean that the Beard may force the staff to
file the final environmental statement on a set day if,
when that day comes, the statement is not finished or
the staff is dissatisfied with its substance. An order
to that effect would be self-defeating. It could at
best elicit a questionable statement; it would also
trench on the staff's right to prepare a document up
to its own standards of adequacy. . .

As we have indicated, the Staff has very serious questions
. .

about the adequacy of the proposed site. Those questions, as we

detailed, include whether the sands underlying the site will lead

to the transport of radionuclides in violation of our regulations;

whether shale underlying the site will similarly cause a more rapid trans-

port of radionuclides along the rock, on the surface of the rock, or through
'fissures in the rock than previously assumed; whether the radionuclides

e

will interact with material deposited in an adjacent chemical waste storage

facility causing the nuclides to move at a faster rate than previously

presumed; and whether there are faults in'the area allowing the migration

of the radionuclides through fissures. See 10 CFR 20.302(a). The Staff's

,

')

r.-- . . - . . . . ~
'
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concerns are supported by affidavit. flo basis exists for the Board to

determine that the Staff is not acting reasonably in wanting the infor-

mation sought before issuing its technical documents. See Cleveland
,

Electric Illuminating Co., suora.

. . 1

The Applicant started out its motion by talking of a 10 year delay.

But as we have already shown, the application for the permission

Applicant now seeks involving the 168 acre site was first sought on

December 30, 1976, and not made available for full consideration

until August 19, 1977. The Applicant has not been harmed by lack of

action on its request for license renewal, as that license continues

in effect, and Applicant has been allowed to fill the original 20 acre

site according to the terms of the original license. A 16 month time

to consider a difficult application on the area where Applicant seeks

to expand its operations is not a ten year delay.

As no unreasonable Staff delay has been shown, the Board cannot grant

the Applicant's motion to compel the Staff to prepare its environmental

document by a set date.

!

.

e.
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II. Any Del _ay In The Issuance Of The Draft EIS Has Been Caused By
The Applicant.

In the attached affidavits and documents, we show the following:
-

'
- The Applicant did not file an environmental report on any part of

its renewal application or seek permission to use the subject 168-
acre site until December 30,1976 (Affidavit of M. Bell). .'

- The Applicant did not formally remove the proprietary classi-
fication of data in portions of its environmental report until
September 7,1977, preventing publication of notice of the
availability of the environmental report in the Federal
Register (Affidavit of M. Bell).

- The Applicant's Motion to Defer Prehearing Conference of
April 19,1978.

- The Applicant's failure to resolve questions involving sand
.

.

lenses beneath the site (Affidavits of 0. Thompson, and G. Turi
and W. Bivins).

F- The Applicant's failure to proper 1 answer geologic questions
on faults (Affidavit of S. Wastler .

- The Applicant's failure to provide a site development plan
and method of operation until September 20, 1978.

- The Applicant's failure to consider siting alternatives.
6

- The Applicant's failure to deal with coal beds (Affidavit of
S. Wastler).

- The Applicant's failure to properly deal with regionel geologic
structures (Id.). #~

- The Applicant's failure to deal with radionuclide transports
in coal seams (I1.).J

- The Applicant's opposition to holding pretrial of August 28, 1978. .

- The Applicant's failure to give notice of withdrawal of its apoli-
cation to bury more waste on the 20-acre site until this time.12/

32/ This list is not complete.

_

_ _ _ _ _ _ _ . _ - _
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As shown by these affidavits and documents,it is plain that substantial
-

,

| delay in this proceeding has been caused by the Applicant, and particu-
|

| larly its failure to fulfil its duty of supplying the NRC Staff with the
,

-

information needed to prepare the draf t environmental statement or the
O

safety evaluation on any part of the application. See 10 CFR 552.102,
' ~

2.108, 20.302(a), and 51.40(a). '

III. The EIS Must Consider Alternative Sites To Sheffield. '

\

The National Environmental Policy Act of 1969 (NEPA), section 102(2)(C),

42 U.S.C. S4332(2)(C), requires that federal agencies consider the

environmental consequences of "all major federal actions significantly

affecting the quality of the human environment." The statute expressly ,

requires that the federal agency consider alternatives to the proposed

action which may be environmentally preferable, bI and courts have found
,

this consideration of alternatives to be the linchpin of a NEPA analysis.
,

Monroe County Conservation Society, Inc. v. Volpe. 472 F.2d 693, 697-98 -

(2d Cir.1972). A primary focus of the Staff's NEPA review of the Sheffield

application must be upon alternatives to the action. Even if the proposed

action is clearly cost-beneficial and even if the environmental consequences ;

bI Section 102(2)(C), 42 U.S.C.14332(2)(C), reauires that the impact . .

statement address " alternatives to the proposed action." Section
102(2)(E), 42 U.S.C. 64332(2)(E), requires that federal agencies
" study, develop and describe appropriate alternatives to recommended
courses of action in any proposal which involves unresolved conflicts
concerning alternative uses of available resources."

. .

.

_ _ _ _ _ _ _ _ _ _ _ _
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,

|
"

,

could be further reduced without unacceptable offsetting cos ts.1S/ '

/ '
,

It is within this legal context that the NRC's analysis of alternative
,

e

sites must be conducted in this case.
,

.

The courts have laid down a rule of reason with respect to the impact

statement discussion of alternatives. Natural Resources Defense Council -

,

v. Morton, 458 F.2d 827 (D.C. Cir.1972). This rule of reason does not,

however, preclude discussion of an alternative merely because it is contrary
'

to policy, or because it would involve administrative difficulty, or

because implementation is dependent upon action by another agency or -

official, Natural Resources Defense Council v. Morton, supra, at 834, "|
r,

or because it requires the agency to take radically new approaches,

Montgomery v. Ellis, 364 F. Supp. 517, 526 (N. D. Ala.1973), or because

|
it would take time to implement. See Green County Planning Board v. FPC,

455 F.2d 412, 423 (2d Cir.,1972); Carolina Environmental Study Group '

v. United States, 510 F.2d 796, 801 (D.C. Cir.1975).lb/ The impact
'

statement discussion of alternatives must make clear the reasons for the

/ As we have previously shown it is not yet established that the actionl

proposed is environmer, tally acceptable. See EDF v. Corps of Engineers,
492 F.2d 1123 (5th Cir.1974).

IS/ See also Counsel on Environmental Quality Guidelines, 40 CFR 661500.1, #

1500.8(a)(4).

<,

. <

s
'

| 6
t . _ _ _ _ _ _ _ _ _ _ _
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agency's choice, e..g.. Rankin v. Coleman, 394 F. Supp. 647 (8th Cir.1976),

address the environmental effects of the alternatives, David v. Coleman,

421 F.2d 661, 681 (9th Cir.1975), compare them, Natural Resources Defense

Council v. Callaway_, 524 F. 2d 79, 83 (2nd Cir.1975), and respond to the

recommendations of responsible critics, Environmental Defense Fund v.
5

Frochlke (Cache River), 473 F.2d 346 (8th Cir.1972).

The need for a detailed analysis of alternative sites in an impact statement

is well established by Commission precedents. See e.g., Public Service

Company of New Hampshire, et al. (Seabrook Station, Units 1 and 2),

CLI-77-8, 5 NRC 503 (1977); Boston Edison Company, et al. (Pilgrim Nuclear

Generating Station, Unit 2), ALAB-479, 7 NRC 774 (May 25,1978): Florida

Power & Light Company (St. Lucie, Unit No. 2), ALAB-435, 6 NRC 541 (1977).

Indeed, it has been stressed that the determination of whether an appli-

cation should be rejected because there is some other site at which the

facility ought to be located is the Staff's "most important environmentally

related task" and that no other environmental question is so significant

in terms of the ultimate outcome. Pilgrim, ALAB-479, supra at 7 NRC 791,

citing with approval St. Lucie, supra, ALAB-435, 6 NRC at 543.

The cases cited immediately above involve alternative site analysis for

nuclear reactors rather than waste disposal faci sities. This difference

does not, however, absolve the Staff from the legal duty to consider

and evaluate alternative sites for waste disposal fccilities. Whenever

,

a
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environmental considerations are involved in the siting of a

project that significantly affects . the enyironment , NEPA requires

the agency involved to take a "hard look" at whether there is some other

location where the project ought to be located. See e.g., Monroe County

Conservation Society, Inc. v. Volpe, supn (hinhways); Hanly_ v. Kleindienst,

471 F. 2d 823 (2nd Cir.1972), cert, denied, 412 U.S. 908 (1973), (jails);

Trinity _ Episcopal School Corp _. v. Romney, 523 F.2d 88 (2nd Cir.1975) (public

' housing). It does not matter whether the Applicant, a subsidiary of Teledyne,

is a public utility or a private company; alternative sites must be considered

as long as a major federal action significantly affecting the quality of

the environment is involved, i.e., approval of the project.E See, e.g.

Kleppe v. Sierra Club, 427 U.S. 390 (1976) (issuance of coal leases to

private companies and approval of mining plans.

3 The fact that the Applicant in this case does not have a " service
area" defined by a public utility cammission, as do public power
utilities, cannot possibly be used as a justification for not con-
sidering alternate sites. Generally, agencies must consider all
reasonable alternatives. The alternative's location is one factor
to be considered in determining whether it is reasonable. As an
application of this general rule, environmental impact statements
covering nuclear reactors built by public utilities have not been
required to include a study of alternate sites outside the applicable
" service area." The absence of a clearly defined service area in
this case simply precludes limiting the geographic scope of the
Staff's analysis to a " service area;" it does not have any effect,
however, on the general rule that the agency must consider all
reasonable alternatives. In any event, it should be noted that
Applicant has justified its facility as serving a particular area,
alternative location must be looked in that area, in addition to

transport of the waste to Hanford, Washington, Beatty, Nevada, and
Barnwell, South Carolina.



.

- 20 -

Moreover, the Staff cannot rely on the existence of the full 20-acre

site at Sheffield to absolve it of a duty to analyze alternative sites.E

The adjacent 168-acre site for which the Applicant seeks approval would

increase the acreage at Sheffield, Illinois, by a factor of more than

eight. We must at least look at other sites to serve the Sheffield

market to see if any are "obviously superior."E

The Applicant's argument that the policy of non-proliferation of waste

disposal sites precludes the Staff from cons:dering alternative sites

is wi thout merit. First, there is no such policy. N As we have detailed

b Alternative site analysis has been required in cases where an applicant
seeks to add additional reactors at a site where reactors have already
been located. See, e.g. , Pilgrim, ALAB-479, supra.

N At page 14 of Applicant's motion it talks of looking at " cow pastures"
to find alterna'tive sites. That is not what is required. What is re-
quired at a minimum is a serious environmental study to see if there
are sites in the area whose hydrologic, gcologic and geotechnical
engineering characteristics are less likely to cause the transport of
radionuclides than the subject site. Applicant also states that some
unnamed person in NRC told them in August 1976 that a study of alterna-
tive sites was not necessary. The NRC regulations provide that alterna-
tives need be discussed in accordance with CEQ Guidelines. 10 CFR
9%51.l(a), 51.20(a), 51.40(a). Those Guidelines require rigerous exami-
nation of alternatives which might avoid adverse environmental effects. ,

40 CFR 91500.8(a)(4). Moreover that informal advice, if provided, was
given prior to any focusing on the proposed eight-fold expansion of the
size of the site, the proposed changed method of burial, and knowledge
of the geologic, geotechnical engineering and hydrologic problems with
the site.

N See fn. 8, supra.

.

- - - - - - _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
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the Commission policy statement of December 7,1977 (42 FR 61904),.

provides that application for new low level waste disposal sites will
4be considered in the " ordinary course of business" and individually licensed

on a showing of need. This was reiterated just this autumn in the Commission
'

notice on the development of low-level waste regulations, where the Commis-

sion again stated that it will continue to review low-leyel waste disposal

site applications under existing regulations, until those new regulations '

are promulgated (43 FR 49811, October 25, 1978). While, non-proliferation

may be a factor which the Staff should consider in an analysis of alterna-

tive sites, it is not the only factor which must be considered and certainly

does not preclude a consideration of alternative sites in this case.

Therefore even if there were such a policy as Applicant claims, alterna-

tive sites for the Sheffield facility would still have to be examined. 27

In sum, given the current state of the law, an environmental impact
..

statement with a thorough analysis of alternative sites is required.b

N Beyond the legal requirement that the Staff evaluate alternt sites, '

there is the reality that the adequacy of the Staff's analye- , of ,,

alternative sites promises to be one of the most hotly contes ed
issues in this case. For example, the State of Illinois, a party
to the case, contends that there has been inadequate consideration
given to selection of a site at a more desirable location in terms :

of geology, hydrology, rainfall, humidity and population density.
-2S Intervenor, Chicago Section, American Nuclear Society, maintains that

while alternatives should be looked at, only presently licensed low- '

level waste disposal sites need be considered as alternatives because
of a purported policy of the Commission not to license new sites.
As we show there is no such policy. Alternatives must be considered
in the region served by the Sheffield facility, whether or not such
sites now exist. ''

<

t ._7

.

______A_-___ __
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IV. The Board Mqy Not Prohibit The Staff From Considering Alternative'

Sites In A Draf t EIS.

1

It is in the first instance for the Staff to detennine the content of

an environmental impact statement. 10 CFR 6651.20-51.26; Vermont Yankee

Nuclear Power Co. v. NRDC, 435 U.S. 519, 526 (1978). Absent some con-

flict with Commission policy, a Licensing Board has no authority to

circumscribe that environmental review. See Offshore Power Co., supra
,

at 52. As stated in Texas Utilities Generating Co. (Comanche Peak Steam

Electric Station, Units 1 and 2), ALAB-260,1 NRC 51, 56 (1975) and
.

quoted in Offshore, supra at 13:

the FES stands as the product of the study made by
that segment of the agency which has the specific
function of ferreting out the baseline facts upon
which the final environmental judgments required
by NEPA must be made. That being so, it necessarily
is a prime ingredient in the ultimate fashioning of
the agency's NEPA determinations by the adjudicatory
tribunals.

See also Public Service Co. of New Hampshire (Seabrook Station, Units 1

_B_oston Edison Co. (Pilgrimand 2), CLI-76-17, 4 NRC 451, 462 (1976);

Nuclear Generating Station, Unit 2), supra at 7 NRC 792-794; Northeast

-

-
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Nuclear Energy Co. (Montague Nuclear Power Station, Units 1 and 2),

LBP-75-19,1 NRC 436, 437 (1975); New England Power Co. (NEP linits 1

and 2), LRP-78-9, 7 NRC 271, 278-280 (1980).

Contrary to what Applicant asserts, there is no confiict with Commission

policy which prevents looking at alternative sites to Sheffield.
- GP

Nothing indicates that the Staff is not to consider alternative sites.

The most that is said in the 1974 letter from a Deputy Director of Fuels

and Materials, which Applicant says contains this policy, is the state-

ment that ". . . prior to allowing any new sites to be established as

fairly rigid review of the economic impact of the new site on existing

sites is necessary." By its language it says that new sites may be licensed,
,

and thus new alternatives considered. Moreover, as we have indi-

cated, the Commission policy statements of December 7,1977 and October 25,

1978 (42 FR 61904 and 43 FR 49811) state that new sites, and thus alterna-

tives to existing sites, will be considered.

The affidavits submitted herewith show that it cannot presently be said
"

that the burial of more waste at Sheffield is licensable. The original

site is full under the terms of its license. Before allowing waste in the

adjacent 168-acres, alternative sites which would serve.the same function as the

~2% o intimation is made concerning instances where unreasonable-- N
Staff delays not based on health and safety, or environmental
concerns, are proved.

- %

41

-- . - _ _ _ _ . _ _ _ _ _
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Sheffield facility must be evaluated. Regardless of whether such ..

review is required by NEPA or the Conmission's regulations, this Board

has no authority to stop the Staff from engaging in such a 5'.dy, and ,

.

publishing its results in the draft EIS.

CONCLUSION

\

The motion to compel filing of the EIS and to prohibit the consideration
,

of alternative sites therein must be denied:

- As there was no Staff delay;

- As there was no unreasonable Staff delay;

- As consideration of alternatives is required by law; and

.

- As the Board has no authority to limit the Staff's considera-
tions of alternatives. #

'

.

Respectfully submitted,

/ /,a/ -

Edwin J. Reis
Assistant Cpef Hearing Counsel

Dated at Bethesda, Maryland
this 1st day of December, 1978

.

4

.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATCMIC SAFETY AND LICENSING BOARD

|
In the Matter of ) !

) |

NUCLEAR ENGINEERING COMPANY, INC. Docket No. 27-39

(Sheffield, Illinois Low-Level ) |
Radioactive Waste Disposal Site) ) |

AFFIDAVIT OF MICHAEL J. BELL

Michael J. Bell, being first duly sworn, deposes and says:

1. I am Chief of the Low-Level Waste Branch of the Division of Fuel

Cycle and Material Safety of the Nuclear Regulatory Commission
1

l

(NRC). The statements made herein are based upon my knowledge,

and information available to me in my official capacity.

2. Through my official duties I have become acquainted with the licensing

actions, health and safety determinations, environmental procedures,

and administrative proceedings undertaken by the Nuclear Regulatory

Commission in its regulation of the low-level waste burial facility

operated by Nuclear Engineering Company, Inc. (NECO) near the town

of Sheffield, Illinois.

I
3. Although NEC0 has been operating under a timely renewal for 10 years,

|

the application for site expansion has been pending for less than two

years. The following chronology addresses the question of elapsed

ti mes .
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4. Site Approval: The first burial on the 20 acre site was authorized

by a license amendment issued to NEC0's predecessor (California

Nuclear)onAugust1,.1967. The existing license already authorized |

burial at the Hanford commercial site and waste collection services j

and was due to expire August 31, 1968.
|

S. Renewal Application: NEC0 filed an application for renewal on

August 16, 1968. In accordance with the Administrative Procedures

Act and the Commission's regulations, NEC0's license has not expired

pending final action by the government. NECO continued to operate

under this license as amended, until the site was filled in April 1978.
1

6. Compacted Fill: On May 23, 1975, NECO filed an application for a

license amendment which would permit use of the excess soil excavated
i

from the trenches for the construction of compacted fill trenches in

topographic depressions on the Sheffield sita. On December 22, 1975,

NEC0 was authorized to construct compacted fill trenches but not to

bury any radioactive waste in them. On August 30, 1976, NECO applied

for a license amendment to permit use of two compacted fill trenches --

Trenches 14 and 14A. An amended application was filed on November 4,

1976, and was supported with a Radiological Control and Safety Manual,
,

a Site Operations Manual, a Radiological Assessment Evaluation for

Trenches 14 and 14A, and a report on the Geology and Geotechnical

Engineering for Trenches 14 and 14A. The amendment application was

|

.



- - . .-

1
. .

.
.

.
,

-3-
! I

I extensively reviewed by NRC's technical staff and NEC0 responded in

detail to several sets of technical questions. Amendment No. 11
ii

. !

; approving the new manuals and authorizing burial in Trenches 14 and i

14A was issued on January 6, 1977.
i
i

! 7. Expansion and Environmental Report: Following its formation in
:
j January 1975, the NRC requested, in July of 1975, an up-to-date -|

[ license application and an environmental report (ER) regarding the
a

' Sheffield site. NECO filed these documents 18 months later on

; December 30, 1976. The documents included for the first time a l

i

: request for site expansion to 188 acres. In addition, NEC0 applied
1for the withholding of proprietary information in its application

i and environmental report pursuant to 10 CFR 2.790(b).
:
i
! 8. Proprietary Request NEC0's request for proprietary withholding included
:

parts of the ER essential to assessing the environmental impact of the
j site. Since the ER, and other documents, must be available to thei

. public, this request delayed certain aspects of the environmental
a

review. In an August 19, 1977 meeting with NEC0, a mutually acceptable

withholding was negotiated and confirmed by NEC0's letter dated

September 7, 1977. Notice of availability of the ER and of the:

e .

, opportunity to request a hearing was then published on December 5,1977
:
'

(42 FR 61523).
1

4

5

o

c-, , , . . -,.-. -
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9. Interim Capacity: The two demonstration trenches, Trenches 14 and 14A,.

approved in January 1977 were not expected to assure sufficient capacity'

for NECO to continue operations while the renewal / expansion application

was reviewed and an environmental impact statement prepared. On
1

August 5,1977, NECO applied for a license amendment to permit use

of compacted fill trenches which would be built on its present site
;

j by the same method used for Trenches 14 and 14A. The NRC limited

its consideration of this application to only one trench -- Trench 15.
,

Notice of this application and of an opportunity for comment was
4

published on January 6,1978 (43 FR 1160). The Trench 15 application

underwent extensive safety review by NRC technical staff. No final'

decision was reached before the application for interim capacity was

withdrawn by NEC0 by letter dated April 19, 1978. NECO indicated
:

unfavorable economics in the face of dual hearings which would be

required to pursue separate interim authorization. Licensed capacity4

1 in trenches 14 and 14A was filled in April 1978.

j 10. Summary of Chronology: While the license renewal application has been

under review for almost ten years, the application for site expansion

was submitted less than two years ago. Site capacity was not exhausted

until April 1978.
.

4

11. Criteria for Site Suitability: NRC's approach to determining the
s

geohydrologic suitability of a site was summarized in testimony by
,

Sheldon Meyers, before the Environment, Energy, and Natural Resources

___ . __ ._
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Subcommittee of the' Committee on Government Operations on February 23, 1978:
.

...the geohydrologic suitability of a given site is governed by"
. a complex series of. interactions; including climate, hydrology,'

subsurface geology, permeability, porosity, sorptive potential,
seismic potential, and the geologic history of the area. Field

i investigations of sites coupled with laboratory measurements are:

utilized to establish parameters to model the potential velocity
and direction of waste movement. A factor tending to increast,

; the movement of radionuclides is availability of circulating
groundwater. A factor tending to decrease the movement of
nuclides is a high ion exchange capacity in the soil. In the |,

4

geohydrologic models, no credit is allowed for the packages in i
-'

which the wastes are buried; only the geologic medium is credited

|
with the containment of the wastes. The models are then used to
calculate possible concentrations of nuclides at given site

: boundaries. Reasonable assurances must be established that the
calculated concentrations will always be well below the maximum

j concentration limits tabulated in 10 CFR Part 20, Standards for>

Protection Against Radiation."

The staff believes that the natural characteristics of the site should
,

1

afford clear assurance that concentration of nuclides in off-site

| effluents will not exceed the unrestricted limits in 10 CFR 20.

Because of uncertainties in pathway analyses and the diffuse rather !

i
~ than discrete character of groundwater releases, staff believes that

the basic safety of the site should be assured without reliance on
,

institutional controls and engineering measures. Institutional controls'

| and engineering measures provide an additional margin of safety and should
:

1 be employed to assure that releases are as low as is reasonably
.

| achievable (ALARA).
_

i
12. Calculation of Potential Leachate Concentrations: Trench leachates'

are the source term used in groundwater transport calculations to

determine the acceptability of the proposed site. In the transport

f

\
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calculations, the capability of the natural properties of the site
,

to prevent significant off-site release of this leached activity

is considered.

! Although wastes that have been disposed at the site are generally

solids, water may be released as the wastes age and moisture may

; enter the trench as rainwater which percolates through the trench

cap. The water which becomes contaminated as it cont? cts the

} wastes, is termed trench leachate.

The staff believes that radionuclide concentrations in leachates

from wastes in proposed new trenches in the expansion area at Sheffield,

can be expected to exceed 10 CFR 20 limits for release to unrestricted
;

areas. Key factors in predicting the concentrations of radionuclides

in leachate are: the waste composition, the availability of water,

rate of radioactive decay and the leachability of the radioactive waste.

The staff considered 3 cases for predicting radionuclide concentrations

in expansion area trenches. Case I is based on the applicant's pro-

jected inventories of radioactive wastes and leaching model. Case II

employs waste inventories which were derived from a model of the growth

of the various waste shippers in the Sheffield service area, assuming
,

continuation of past administrative practices to limit the specific

activity of wastes, and leach rates derived by the NRC staff. Case III

utilized the same staff leach rates as Case II with inventories of

wastes based on unlimited specific activities and considering wastes

,
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; from decommissioning of nuclear power plants.

|

| The concentrations of a number of important nuclides predicted to |
i

; be present in expansion area trench leachates are listed in Table 1 i
1

.
for these three cases. Each concentration is given as a multiple

!

of the concentration limits of 10 CFR 20,' Appendix-B, Table II,,

| Column 2. For example, in the case of the tritium concentration
'

:

predicted using the applicant's proposed analysis, the predicted,

tritium concentration is 2.7 times the limit specified in 10 CFR 20

I for release to unrestricted areas.

'
Wastes already buried on the licensed 20 acre site do not represent

an imminent threat to the public health and scfety. Concentrations
.

I of radionuclides in leachates and environmental samples have not yet
i

j exceeded 10 CFR Part 20. However, concentrations are expected to

increase as containers corrode and on continued exposure to dater.

Staff calculations of leachate concentrations are more conservative

for the 20 acres than for the expansion area because, with the<

|
; exception of Trench 18 where the groundwater has risen above the

trench bottom, trenches do not have standing water to soak the wastes.

Precipitation filtering through the wastes but not accumulating in

the trench is expected to leach at lower rates but staff is not able -

to quantify how much less.
,

!

i 13. LLW 5taff Position on Site Expansion: Based on 1) the site data

supplied to date; 2) the applicant's proposed site utilization '

i
.s

1

i

,,. , ---.-,--e.r- , . . ,e., - ,
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plan; and 3) the hydrological and geotechnical of NRR

staff, LLW staff is unable to conclude that tuc . easonable

assurance that the public health and safety is protected, given

the site expansion plan as now proposed by the applicant.

The presence and properties of shale were not considered in the

applicant's proposed site development and radionuclide transport
.

modeling. Although the location of trench bottoms with respect

to the shale is not clear from information submitted for some

trenches, the planned bottom of most trenches appear to be cither

into hard shale or ten feet or less from shale. Jhus, as orally

communicated to the applicant, the presence of shale raises questions

about the proposed site utilization plan for essentially the entire

expansion area. The model for the trench infiltration and leaching

i of radioactivity from the waste described in paragraph 12 is reasonable

for any humid eastern site such as Sheffield. In light of the above,

staff are not able to demonstrate that the applicant's proposed site

development plan meets the criteria described in paragraph 11 and

cannot recommend licensing of the expansion area as proposed.

.

_ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ -
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TABLE 1
j

Leachate Radionuclide Concentrations as multiples of 10 CFR 20
Appendix B, Table II, Column 2.*

Isotope Case I Rse II Case III

Tri tium 2.7 6.7 105.

Carbon-14 .0053 4.2 15. I

Cobal t-60 1.5 4.6 41.
.

Strontium-90 10. N.E. 3600.

Iodine-129 .0018 111. 51 0.

Cesium-137 6.5 N.E. 9800.

Radium-226 .6 134 1100.

(N.E. - not estimated)

* estimated at 10 years after trench closure.
i

e

.

A __ ___ --_- _____________-...-_____________________--_m ___._____________m _. . __-_-______ _ _ _ . _



. - i

|
*

l

-10-

WM/ ddP
MICHAEL J. BELL, Chief
Low-Level Waste Branch
U.S. Nuclear Regulatory Comission

|

COUNTY OF MONTGOMERY
SS

STATE OF MARYLAND )

Subscribed and Sworn to before me

this the 29thday of November,1978.

Anne K. Baron

NOTARY PUBLIC

1

My Comission expires |

July 1,1982

.

|
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United States of America
-

,

Nuclear Regulatory Commission

Before the Atomic Safety and Licensing Appeal Board

In the Matter

Nuclear Engineering Company,'In . Docket No. 27-39

(Sheffield,. Illinois Low-level '-

Radioactive Waste Disposal Site)
,

Joint Affidavit of Gale P. Turi and'

! William S. Bivins

Gale P. Turi and William S. Bivins, being duly sworn, depose
,

and say:

1. I, Gale P. Turi, am a hydraulic engineer on the staff of the
.

Hydrologic Engineering Section of the Hydrology-Meteorology Branch,

Division of Site Safety and Environmental Analysis, Office of

Nuclear Reactor Regulation. I am a reviewer of the hydrologic

engineering aspects of the Sheffield Low Level Radioactive Waste
.

Disposal Facility.
-

-

I, Williams.,Bihins,amahydraulicengineerandSectionLeader

of the Hydrologic Engineering Section of the Hydrology-Meteorology
.:

Branch, Division of Site Safety and Environmental Analysis, Office'

,

of Nuclear Reactor Regulation. I am a reviewer of the hydrologic

engineering aspects of the Sheffield Low Level Radioactive Waste

Disposal Facility,

'

.

8W. ,w me m , asp % .- = = = -= . Ow.

e m - _ _ . _ _ _ __ _ _ _ _ _ . _ _ ____
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i 2. We have examined the Nuclear Engineering Company " Motion to

i Compel Filing of Draft Environmental Impact Statement," dated
;

, -

. j .

November 2, 1978, and have submitted this affidavit in relation!
-

thereto. Paragraphs 3 through 8 discuss the transport analysisj

done for the 20-acre site that is currently licensed. Paragraphs

9 through 13 discuss the 168-acre expansion area. Paragraph 14

discusses the staff's current actions in evaluating the possible

: effects that chemical wastes, being buried adjacent to the site, . , _

| might have on radionuclide migration. -

|
'

1 3. During our review of Trench 15 of the Sheffield Low Level Waste

Disposal Facility in about December, 1977, we received additional

information that indicated that the sand lenses at the 20-acre

j | site were extensive and possibly continuous. Prior to that time

i the staff had assumed that the sand lenses were small and dis-
i

! continuous. The actual extent of the sand lenses at and near

! the site significantly affect',s the rate of migration of radionuclides.
1

Therefore, we requested the applicant to provide additional infor-

j mation on the' extent of the sand lenses. At a meeting on February 13,
j

; 1978 the applicant presented an outline of its proposed investigations
.

i
'

to determine the extent of the sand in the 20-acre site.
;

4. The results of the applicant's analysis of the extent of sand
,

lenses were submitted for our review May 10, 1978. The staff agreed

. with NECO that the analysis was inconclusive with regard to the

extent of the sand lense..

5. Since the staff has been unable to conclude that the sand lense

in the site area are not continuous (see Affid'avit of Owen Thompson),

we have conservatively evaluated radionuclide migration from the

|
-

- .. ,
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| 20-acre site assuming the sand lenses' to be continuous and to

extend offsite.
\

; 6. Footnote J of the Motion by Nuclear Engineering Company, Inc.

j to Compel Filing of Draft Environmental Impact Statement is . . _

;

misleading. (Note there appears to be a typographical error -'

in the seventh lire of the footnote. We assume it should read,

;

... if the sands were continuous.") It is the staff's opinion"
,

i

that the U.S.G.S. report did not assume that the sands at the4

;
.

*

site might be continuous. Specifically the'U.S.G.S. reporti
a

| page 109 states the following.

I
; Logs of test holes A-D drilled by California Nuclear
; at and near the. site (Cal. Nuclear, November 18, 1966,

appen. F) indicate that the flacial sediments are 50-; 1

; 60 feet thick and that they consist mainly of silt
j' and clay, but also contain interbedded sand and sandy
j silty gravel. The glacial sediments are complex 1y

bedded, and individual unite ara nnt enneidarad tn,

narsist fnr mnra tWan E rt d M ancas.;(Emphasis Added),

,i

7. Radionuclide migration from the 25-acre site was evaluated using
~

:

! (1)groundwaterYelocitiesdeterminedbytheapplicantasa

result of the field tests conducted during February and March, .,

1978, (2) equilibrium distribution coefficients based on infor *
,

*

mation requested in a February 13, 1978 meeting by the staff and

submitted by the applicant May 10, 1978, (3) a source term for

the 20-acre site provided by NUS based on their inventory of wastes

! buried at Sheffield, (4) and leach rates provided by the Low-Level

Waste Branch.
,

-...v .. * , I
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8. The results of the staff migration analysis from the 20-acre

site show that the radionuclide concentrations offsite

exceed the concdntrations set forth in 10 CFR Part 20, -

Appendix B, Table II, Column 2.

9. In March 1976 we received a copy of both the Safety Analysis -

Report for Sheffield Low Level Radioactive Waste Disposal

Facility and the Environmental Report for Sheffield Low Lehel
,

Radioactive Waste Disposal. We noted and informed the applicant

that information was missing on the details of the planned

utilization of the facility and the anticipated layout of

trenches, their sizes and orientations. Not until September 20,

1978, did the applicant provide a complete response to our

question. At that time the applicant provided information on the

proposed elevation of trench bottoms.

10. Based on infcrma G n on the elevation of the trench bottoms

and borings taken in the 158-acra site, it was determined that

the applicant was proposing to locate some of t'he trench bottoms

in the shale bedrock. (See Affidavit of Owen Thompson.)

11. Further, based on the information provided, the staff is unable

to conclude that the shale bedrock beneath the trenches would not

fae faulted and/or fractured (see Affidahit of Sandra Wastler). Such a
1

zone could be assumed to provide a direct pathway for liquids in

the trenches to offsite locations.
.

*'**e*** ..w -

. . - ..o m - _..a ,
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' 12. Based on an analyses done by the staff, the radionuclide concen-
;

trations in the trench leachate could exceed limits set forth

in 10 CFR Part 20, Appendix B, Table II, Column 2 (see Affidavit

of Michael Bell). Assuming the (1) radionuclide migration

through the fracture zone and (2) the trench leachate described j

- |
above, we are not able to conclude that the radionuclide concen- )
trations offsite would not exceed limits set forth in 10 CFR

Part 20, Appendix B, Table II, Column 2.

13. Further, one of the basic principles of siting criteria for

low level shallow land burial is violated, namely that trenches ;

not to be located at or near bedrock. The following reasons

provide the basis for this principle.

Water moves readily through fractures in bedrock and traditional-

permeability testing does not adequately identify rates of flow.

Flow paths through the fractured media are undefined with.-

regard to direction.and. rates. Therefore, modeling of trans-
port is not practicable. -

Bedrock fractures furnish little opportunity for sorption-

of radionuclides.

If the bedrock is not fractured and forms a relatively impermeable %-

layer, ground water entering the trench will remain. Thus, the
trench fill will become saturated, leeching of radioactive
material is increased, and new pathways (e.g., plant uptake) are
enhanced.

.
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The following documents discuss the undesirability of locating

trench bottoms in or near bedrock.

Peckham, A.E. and Belter, W. G., "Consi_2 rations for-

Selection and Operation of Radioactive Waste Burial Sites." m

Second Conference Proceedings of Ground Disposal of Radio- -

active Waste Conference, U. S. Atomic Energy Commission,

Washington, D. C., March 1961.

Cherry, J.A., Grisak, G.E., and Jackson, R.E., 1973,-

"Hydrogeological Factors in Shallow Subsurface Radioactive

Waste Management in Canada." Proceeding International

Conference on Land for Waste flanagement, Uttawa, Canada,

October, 1973.
;

Siting criteria in these two reports have been widely cited in

recent reports'on burial of low-level radioactive wastes by

such authorities as U.S. Environmental Protection Agency and -

,

the National Research Council,
,

14. On June 15, 1976, W.BihinsandG.TurihisitedtheSheffieldsite. ~~

At that time we noted a chemical waste site adjacent to the low-

lehelradioactihewastedisposalsite. Wehadprehiouslyquestioned

the applicant about the possible effects that chemical wastes could

hahe on the migration of radionuclides. At a visit in July 24, 1978,

it appeared that chemical wastes were_being buried upgradient of the

.
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radioactive waste disposal site, and we again questioned the ap- !

plicant on the effects of the chemicals on radionuclides. In
|
t

October 1978, the Illinois Environmental Protection Agency

provided us with the location of some of the chemical waste

trenches. Based on these location and ground water contours

extrapolated from the radioactive waste site, we conclude that
,

the chemical wastes are upgradient of the radioactive waste
.

site. The interaction of chemical and radioactive wastes can

lead to a more rapid movement of buried radionuclides offsite

and might present significant safety issues. Applicants state-

ments that the excavated area "is being completely filled with

compacted soil" in conformance with an Illinois Environmental

Protection Agency Permit does not lessen the concern at the

present time,

d.bc
Gale P. Turi, Hydraulic Engineer
Hy ology-Meteorology Branch, DSE
Off'ce of Nuclear eactor Regulation

Q.+vh ~

William S. vi s, lic Engineer -

Hydrology-Mete ology Branch, DSE
Office of Nuclear Reactor Regulation

.

Subscribed and sworn to before me
this 71* day of November,1978
h C
My Commissio Expiresh /, /9/N

f f
'
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION ,

i .

BEFORE ThE, ATOMIC SAFETY AND LICENSING APPEAL BOARD'

.

2

i In the matter of )

Nuclear Engineering Company ) Docket Number 27-39

(Sheffield Low-Level Waste Disposal Site) )

.
AFFIDAVIT OF SANDRA L. WASTELR

t .

. Sandra L. Wastler, being firse duly sworn, do hereby depose and
-

.

1

; say:

i 1. I am a geologist, Geosciences Branch, Division of Site Safety
i

i and Environmental Analysis, the Office of Nuclear Reactor Reg-

! ulation. I am responsible for the geologic and seismic safety
1

f review of the license renewal and expansion proposed to the

Sheffield low-level waste disposal site. In this position I
.

j received a request to review the geology and seismology of the
,

Sheffield site on March 11, 1977.;

:

| 2. On August 5, 1977, I was requested to review the geologic and
.

a

seismic data specific to Trench 15. NECO wanted the NRC to per-
3

mit continuing waste burial during licenses expansion and re-
'

newal beginning with Trench 15. It was not possible to separate

the review of Trench 15 from that of the entire site and to con- ,_

tinue my review I would therefore, need responses to the' accept-

ance review questions.

.

9

. . . .

- t o 7v-



..

. .

..

-

|
.

|
'

-2-

3. On December 19, 1977, I attended a meeting with NLCO to dis- - '

cuss Trench 15. I reiterated the need for the responses to my

acceptance review questions particularly the questions with re-

gard to faulting in order to review either the Trench 15 or the

entire license expansion and renewal area. At that time, NECO

indicated that they would provide all the requested informa-
.

tion including:
.

(a) The age of last movement on faulting within the site

and surrounding region and the basis for the age

determination;

(b) An integrated discussion of the existing data, field

geologic mapping, geophysical surveys, aerial photo-

graphs and test borings used to, conclude that no fault-

ing existed in the site area.

(c) A discussion of the regional geomorphic lineaments,

as defined by Saunders and Hicks (1976) in the vicinity

of the Sheffield site incorporated into the aerial
.

photograph discussion.
.

(d) A copy of the 1976 communication with Bergstrom in-

dicating the Illinois State Survey's support of NECO's
"

conclusions.

To date, I have not received adequate replies to this request.

.

i
-

-_
_ _ _
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4. On January 1, 1977, NECO submitted an inadequate response to

the acceptance review questions on faulting. No additional

data was provided. To date, the applicant has not provided

an integrated discussion of the evidence supporting their
,

contention that there is no faulting in the site area.
l
.

'-
5. On February 13, 1978, I attended a meeting with NECO at which

time I once again reiterated my concerns with respect to the
~

faulting issue. ]

|

| 6. The faulting questions were again reissued as Round 1 questions.

7. On or about May 12, 1978, I received from NMSS a copy of a letter |
|from T. S. Baer, Vice President of NECO to Michael Bell outlin- 4

ing NECO's negative views on the Round 1 questions. NECO's

letter outlined the proposed program necessary to answer the

Round 1 Questions, the estimated cost to answer the Round 1 quest-

ions and gave the rationale behind NECO's determination that the

questions were not germane to the review of their license ap-
.

.

plication.

8. On September 7, 1978, I received another inadequate response to
..
"

the Round 1 questions on faulting. The applicant provided only

a list of references, not the data nor an integrated discussion

supporting the basis for their conclusion contained in the SAR
,

that there are no faults in the site area.

.

. . - - .-- . . .
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9. At this point in the review, based on the data presented by'

the applicant and my past experience I can make the follow-
1

ing conclusions:

I (a) The Sheffield site is located within the Central Stable
,

Region tectonic province. This province is generally

characterized by gentle arches, domes and basins which

< -

formed during the Paleozoic Era more than 225 million , ,

years ago. Faulting was widespread in the Central Stable

Region during that Era and the discovery of faulting with-
,
,

in Paleozoic rocks is not unexpected. There is no known

geologic evidence of tectonic deformation or faulting in-
,

4

the region subsequent to that time. Based on the tectonic,

history of the Central Stable Region the absence of histor- ,

ic seismicity in the site vicinity and general knowledge

of regional structure, I have a high degree of confidence

l that thers are no large faults passing under the site which

|
are of regional extent and that the local faults beneath the .

site if they exist are geologically old and pose no potential .

hazard to the site.

(b) I do not have site specific information to conclude that
_:

there are no faults in the site area. The faulting question

is mainly a hydrologic concern as a radiologic pathway
,

i

4

e
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into the regional groundwater table. At this point in

the review, the lack of data sufficient to show the lack.

) of faulting in the bedrock surface would require the staff
i

to assume that faulting exists in the immediate site area.
!
!

I
i

10. In order to complete the review the NRC staff still requires j-
!

1

j the following types of information: -

i (a) A complete discussion of all evidence to support the state- -

ment in the SAR that there are no faults in the site area.
.

| All field maps should be presented. A list of references

f is not sufficient.

! (b) A site area fault investigation conducted over a 5 mile

i radius from the site. A discussion confined to the 168

acre site is not sufficient.

(c) A discussion of th'e aerial photographs referenced in the

SAR and any lineaments found in the site area with regards
1

to the safety of the low-level waste disposal site.
s

|
(d) A sufficient number of borings logs to show that the shale

unit immediately underlying the site area is unfractured
~

; and to contour the top of the #7 coal in the site area.

A discussion of mining data combined with NECO and Law En- _

gineering data should be included.

,

4
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1

This list is not complete.

;# $.834. [.
Sandra L. Wastler, Geologist
Geosciences Branch, DSd'

Office of Nuclear Reactor Regulation

Subscribed and sworn to before me
thisgq n day of November, 1978.

,

f J -

My Commission Expires b f 19 Pd.)
gi'

.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

|

In the Matter of ).
)

NUCLEAR ENGINEERING COMPANY, INC. ) Docket No. 27-39
)

(Sheffield, Illinois Low-Level )
Radioactive Waste Disposal Site) )

AFFIDAVIT OF OWEN 0. THOMPSON

Owen O. Thompson, being first duly sworn, deposes and says:

1. I am a Geotechnical Engineer, Geotechnical Engineering Section, |

Geosciences Branch, Division of Site Safety and Environmental

Analysis. I am the reviewer of geotechnical engineering aspects

,f the Sheffield Low Level Waste Disposal Facility.

2. I have examined the Nuclear Engineering Company " Motion to Com-

pel Filing of Draf t Environmental Impact Statement," dated Novem-

ber 2, 1978, and submit this affidavit in relation thereto.

3. The results of the studies submitted to date by the applicant

concerning the continuity of sand lenses have been acknowledged

by the applicant to be inconclusive, but it should be noted that'

the inconclusive results apply to the 20 acre site. For this reason,

it has not been determined whether or not continuous sand lenses under-

lie the 20 acre site.

4. For the 168 acre sitecadjacent to the 20 acre site, the lack of con-

tinuity of sand lenses has not been adequately substantiated at this time

by the applicant.

.

4
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5. Studies of the 168 acre site were made by Law Engineering awwh
;
' Testing Company and submitted to the NRC on August 25, 1978, in a

| report which contained:
!
4

- logs of borings
:

- a tabulation of borings showing where sand was encountered

a conclusory opinion that the sand is not continuous, which in
my opinion is unsubstantiated

,

6. Since the conclusion regarding the 168 acre site is unsubstanti-4

i !

ated, I expect the applicant to provide a comprehensive stratigraphic
.

k

report evaluating the raw data which shows sand materials encountered ind

] the borings as listed in the Law Engineering and Testing Company
.

report. I expect the stratigraphic report will attempt to substantiate

the presently unsubstantiated conclusion that the sand is not con-

tinuous in the 168 acre site. I also expect that the report will
1

provide the applicant's conclusions regarding the sand lenses in the

20 acre site.

7. My expectation that a comprehensive stratigraphic report will

be provided is based on the applicant's response to question A-2,<

contained in a letter frou T. S. Baer, to M. ' . Bell, NRC, datedJ

September 8, 1978, wherein it is stated:
,

.

. .

"The final phase of the study being conducted by NECO involves
-'the characterization of the sand beneath the 20 acre site in
,

s

the same manne'r'as was done for the expansion area. This
along with the results of the previous study phases, will
be integrated into a comprehensive stratigraphic report on the
site,

e

.-
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The letter further stated:

"We anticipate a final report incorporating the....

three phases of the study, to be completed by December 1,
1978."

It is my understanding that " previous study phases" were an initial

study of the 20 acre site (wherein inconclusive results were ob-

tained) and the . Law Engineering and Testing Company study of the

168 acre site submitted on August 25, 1978.

8. Without this comprehensive stratigraphic report, due December
~

1, 1978, I cannot determine if the applicant's conclusion regarding

the non-continuous nature of the sand has any substantiation for

the 168 acre site. I also cannot evaluate the " inconclusive'" con-

clusions regarding the 20 acre site other than to recommend that the

worst condition should be assume 4 that is, that sand lenses are

continuous.
1

I1

9. The applicant at page 11-13 of its motion argues that as of

August 15, 1978

"the staff of the Commission understood that
(1) no further studies of the 168 acre site would be

submitted prior to the issuance .of the DES and

(2) that the DES would be issued without further
studies." (page 15)

This is not true. The staff and applicant both knew that as of . |

. August 15, 1978, that the Law Engineering dwuk Testing Company was j
making further studies of the 168 acre site for the applicant.

.

t
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The results of these studies were actually submitted to the NRC*

staff on~ August 25, 1978. |
'

| 10. The foregoing discussion shows that the applicant I-ts not i

! shown and substantiated the pcsition at footnote 8 of its motion,
l

pages 12-13 that

" reports - - acknowledged by the staff in Question A-5 (sic)
have shown that sand lenses are not continuous at the site'

except possibly in a small portion of the existing 20 acres". ]

It is presumed that the reference is to Question A-2 of the letter

dated August 15, 1978 from C. V. Smith, NRC, to J. N. Neel, NECOi

wherein. the May 10, 1978 response by NECO was discussed. This'

discussion related only to the 20 acre site and thus the above. quoted!

statement is misleading. The Applicant's conclusions regarding the.

168 acre site were not presented until the report by Law Engineering

Testing Company was submitted to NRC by letter, dated August 25,

1978, from T. S. Baer, NECO, to M. J. Bell, NRC.

11. The applicant at footnote 8, page 12-13 of its motion, further
!

argues that

"this issue was resolved more than 10 years ago."

The U. S. Geological Survey report titled Review of Geologic and'

:.

Hydrologic Conditions at a Proposed Site for Burial of Solid Rad- ,

i

ioactive Waste, Southwest of Sheffield, Bureau County, Illinois,
-

by Elmer H. Baltz, ' dated July 1967, presented a conclusion on page

124 as follows:

.

._ _ , m ___ . . . . . _ - _ _ __ _ _ _ _ _
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"the site near Sheffield, Illinois appear (9) to be suitable
for burial cf low level solid radioactive wastes in undis-
turbed glacial sediments above the water table if precautions
are taken in constructing and filling the burial trenches and
monitoring the possible underground movement of radioactive
materials that might be leached from the buried wastes.

The data derived from the pumping tests indicate that the
glacial sediments have generally low permeabilities."

It is my opinion that the Baltz report did not contemplate burial

in sand or high permeability materials, or in loess, and certainly

in shale, and the report was prepared for the 20 acre site only.not

The issue was resolved 10 years ago only if trenches are to be con-

strteted in glacial till of low permeability. Data accumulated over

the past years show that this is not the case for the 20 acre site

and will not be the case for the 168 acre expansion area.

12. There are many other questions involving the suitability of tha

site for the burial of nuclear waste. From material submitted by

the applicant on May 12, 1978, and September 20, 1978, it appears that

the applicant intends to extend trench bases into bedrock. This new

consideration raises significant geotechnical engineering questions

that I expected will impact other review areas such as hydrology and

radionuclide migration rates. In addition there are questions

involving the site capacity, availability of fill material, steep- :

ness of permanent slopes and other areas. f

13. In sum, the preceeding discussion indicates some of the remaining

issues which preclude completion of my review of the application for

use of the 168 acre Sheffield site.

_.
,

.
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Owen 0. Thompson

Subscribed and sworn to before me
this 24th day of November,1978.

'I a~& db. .- Sk J -
Notary Puttli

Ky Commission Expires: Se- un.m4 1, /f f L
M 8
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. Question A-2 8/15/78 -

,

Frovide us with whatever program you have for demonstrating that
the sand lens beneath the site is not continuous and is not a '

pathway for rapid offsite migration. .

.

Response

The NECO program for evaluation of the significar.ce of the sand
lenses beneath a portion of the Sheffield site has been ongoing
since the February 13, 1978 meeting between NECO and the NRC Staff.
On May 10, 1978, NECO submitted a report on a study of the sands in
the 20-Acre portion of the site. This report presented field data

the re-relating to the areas of occurrence of sands in this area,
sults of hydraulic testing of the sandy materials encountered, and ''

laboratory data relating.to hydraulic and chemical properties of
the sands and other site soils. ,

NECO submitted to the Staff the results of th$' On' August 25, 1978,
second phase of our investigation. This portion of the study was
directed toward an overall investigation of the 168-acre expansion

In this phase of the study, the history and origin of thearea.
sandy material in the expansion area was developed. This investi-

gation indicated that extensive deposits.of continuous sands do not
exist on the expansion area except in recent alluvial deposits along..
the stream whi~ch crosses the site. .

The final phase of the study being conducted 'by NECO involves the
characterization of the sand lenses beneath the 20-Acre site in the
same manner as was done for the expansion area. This, along with .

the results,of the previous study phases, will ba integrated into a
comprehensive stratigraphic report on the site. ,

. .

The Phase III investigation on the 20-Acre site will consist of a
re-examination of USGS and Daily and Associates borings by NECO and
its consultants. Additional borings on the 20-Acre site are not
anticipated unless such borings are required to fill significant
informational voids which appear during the study.

Mineralogy data obtained by the USGS.and the ISGS will be considered
in discussions of geologic history and stratigraphy.

-

The USGS has consented to our examination of their soil samples and
the use'of their laboratory in our studies.

At'the present time, NECO does not anticipate additional in-situ
field testing to obtain additional measurements of hydraulic prop-. , ,

erties of site materials. However, additional testing will be
performed should any information voids develop during the study.

NECO expects to commence the final phase of the study as discussed,
'

'above in mid- to late-September. Additional field borings or testing

as required will be completed by early November. We anticipato a

final report, incorporating the three phases of study, to be com-
*

1978.pleted by December 1,, . .

.
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* D. ,% ATOMIC ENERGY COMMISSION ATTACHMENT 2
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WASHINGTON. O.C. 20543 .,
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JAN 16.B74
.. ..

i .-; .

,
'

.,
All Agreement States3

. .

,

~

|

Tou may recall during our recent. Agreement State meeting that
several State representatives described proble=s they have I

encountered regarding attempts by industry to develop commercial - ;.

vaste burial sites in their States. The concern about unnec- -|-

,

essary. proliferation of sites seemed unanimous and co=ments .

about how this potential problem could be controlled were a
*requested from the AEC. -

.

'

As you know, .there are six commercial land burial sites in thp
U. S. They are located in New York, Kentucky, South Cdrolina, j
Illinois, Nevada, and Washington. All are regulated, in whole i

or in part, by Agreement States except the. Illinois site which *

is solely regulated by AEC. . All but one are ' located on land
,

owned by the State (the Hanford, Washington site is owned by -

the Federal Government but leased to the State) and leased to
the commercial site operator. The lease conditions vary but
all contain some provision for establishing a fund for perpetual
care. j
Regardless of whether or not these six sites have sufficient
capacity to meet the projected waste disposal requirements over -

the next decade, it seems clear that prior to allcwing any new
sites,to be established a fairly rigid, review of the economic
impact of the new site on existing sites is necessary. It would .

serve little purpose if a new site were lice'nsed resulting in -
,

the closing of an existing site in d , nearby State which had been
_ operating in a satisfactory manner. *

.

Under the AEC regulations to implement NEPA, an' application for
the' establishment of a commercial burial site under AEC regulatory

__. , jurisdiction must, include an environmentQ re2 ort . filed by the,
- '

applicant. The report must include'a' detailed'iss'essment of the-'

Potential impact of the facility on the environment, consideration
of alternatives including the alternative of not proceeding with '

the proposed facility, and a cost-benefit analysis wherein the |

benefit of the proposed project is balanced against the cost to
the environment,. This analysis would take into account the economic ;

and environmental impact of a new site on those already in existence. '

.
'

i.
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The provisions of NEPA do not apply to State actions. To resolve
problems of proliferation, however, we recommend that the States
req.uire applicants for commercial burial site licenses to cocplete
a full environmental repor't including the detailed cost-benefit

~

analysis. Your evaluacion of these data should r.asolve questions
on the need for the new site and its f.mpact on existing sites.'

..
'

We would be pleased to provide assistance to you on natters regarding
an environmental report, specifically including help on the economic
' analysis I have enclosed a copy of proposed 10 CFR 51 to illustrate.

the type of information necessary for an environmental report. We ..

ask your cooperation in this matter. We would appreciate hearing
,

from you by February 15, 1974 concerning the implementation of . ' . ,
this recommendation. ~

.

.

Sincerely,- *

c . '

,,

.
*

S. . Smiley, Deputy Director -
-

,

for Fuels and Materials
.. . Directorate of Licensing },

Enclosure: '

cpy proposed 10 CFR 51 .
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ATTACHMENT 3
4

IN,N
l

!

).42 FR 61904 should accelerate development of the
Pubt:shed 12/U77 regulatory program for the disposal of

low. level waste which includes regula.
Low.ityrt WAstt DisPosAt tions, standards, and criteria,

11I. The NRC should initiate imme.Commente en feik Fe,c. Report (Huato. diately the necessary studies to identl.
0217) and slee. ment en 1,nplemecaHen of fy and evaluate the relative safety andregWeeery Prege ,a for Lew-tevel Wome* Impacts of alternative low level waste
M * a *9 ' * *a' disposal methods. No new disposal
This Notice presents: (1) A brief sites should be licensed until a full ex. |

summary of the public comments on amination of alternative disposal
,

NUREG-0217 "NRC Task Force methods has been completed or unssa
!

Report on Review of the Federal / an urgent new need is identified. The
|State Program for Regulation of Com. NRC should assure effective use of ex. |

mercial Low. Level Radioactive Waste 13 ting commercial burial grounds
Burial Grounds" (FR 42 13366-13370, SUMMAny or Pestic CoMur.xTsMarch 10.1977; FR Doc. 77 7108); and
(2) a staternent on implementation of Thirty.three responses were received
the NRC regulatory program for low. from Governors. State agencies. Indus.

i

level waste management. try representatives, and other Interest- '

As part of a reexamination of the ed parties. Copies of the comments
technical and regulatory basis for low. and a detailed staff snalysis of the Ilevel wasto managerment, the Nuclear comments may be examined at the '

Regulatory Commission published Commission's Public Document Room
NUREG-0217 "NRC Task Force at 1717 H Street. Washington. D.C.,
Report on Review of the Federal / and the staff analysis may be exam.
State Program for Reguh lon of Com. Ined at the Commission's Local Public
mercial Low Level Radir .ctive Waste Document Rooms. Single copies of the
Burial Grounds" in March 1977. This staff analysis, which is belag pub.
report presented the Task Force find. !!shed as NUREO-0217, Supp.1. are
Ings and recommendations on the pro. available to the extent of supply from
grams of NRC and the States for regu. the U.S. Nuclear Regulatory Commis.
lating the disposal of commercial low. sion. Division of Technical Informa.level wasten. The body of the report tion and Document Control, Washing.
was also published in the Frormt. Rec. ton, D.C. 20545. Copies are also avail.
IsTr.R on March 10,1977 (42 FR 13366) able for sale from the National Tech.tc solicit public comments which nical Irtformation Service, Springfield,
would be considered in the Commis. Va. 22161.
sion's deliberation on the Task Force Comment.s on Recoinmendation I for
recommendations and in developing increased Federal control varied froman NRC low level waste management mild agreement or tacit acceptance to
program. well developed positions in support of

The concerns of the Task Force in continuing the existing Fnieral/ State
making the recoramendationa in roles. Those who r/ 'vith the rec.
NUREO-0217 were: ommendation gerh. -.y retterated the

cn us o e o anyThe need to establish a regulatory strue.
ture for low. level waste disposal; commenters agreed with the conclu.

The need to avoid site proliferation; sion that a better regulatory program
The need to assure adequate capacity: 1s nef" led but questioned the recom.
The need to assure long-term care without mendation that Federal control is the

placing a large or inequitable burden on the best solution. The comments recog.
few States in which burial grounds are 1o. nized the need for active involvementcated;

of the States in low level waste man.The need to assure the Congress and the
public that an adequate and fully coordinst- agement to satisfy their vested inter.

ests in protecting the health anded program for low level waste disposal safety of their citizens and in land use
need for State participation; kWns. We no conclush nasons

The need for coordination of Federal and t s alter Task Force Recommendation I
8 tate activttles; and were given, the comrnents indicated

The need for a thorough examination of the need to develop a broader base of
alternative dLsposal methods, technical support before adopting the

.

From its findings, the , Task Force % teIs agreed with Recom.made the following recommendations: m

I. The NRC should initiate action in mendation II (developrnent of a regu.
cooperation with appropriate Federal latory program) and part of Recom.
and State agencies to increase Federal mendation III (study of alternative
contml over the disposal of low. level disposal methods). If anything, their
waste by: comments strengthened the case for

a. Requiring: 1. Joint Federal / State Rec mmendation II. Comments on the
approval of new disposal sites', remalnder of Recommendation III (no

2. NRC licensing, with Stata partici. licenstng of new sites) questioned the
pation, of current and new disposal assumptions of the Task Force regard.
sites; and ing waste volume projections and

3. Federal ownership of land for all available disp sal capacity. They also
disposal sites, indicated that additioul factors (e.g.,

b. Establishing a Federally adminis. regional distributton) should be taken
tered perpetual care program. into account before implementing the

II. The'NRC, in ecoperation with ap. recommendation,
propriate Federal and State agencies. STATrutxT oN Iun turNTArton or

. _ _ _ _ _ . _ _ . _ _ _ _ _ _ - _ - _ _ _ _ _ -
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NRC Recut.AroRY PPoGRAM roR Low. treat applications for new burial sltesi

{ LEVE1. WASTE MAN AGEMEFrr they may recetVe in a similar manneT.
f oto Level Wale Program. The NRCTask Force Recommendations. In

| low. level waste management programconsidering the Task Force recommen.
datlons, NRC analyzed the policy mat . Includes development of a regulatory
ters addressed by the Task Force in framework, evaluation of alternative

| preparing NUREG-0217, the public disposal methods and supporting re.
,

perceptions as reflected in the com. search. The program emphasizes early
| ments, and information gained from results. utilization of NRC in house re.
'

the comments of the ACRS, discus. sources, and cooperation with Federal
slons at several public meetings, and and State agencies. Research efforts
add!tional analyses of low level waste are being coordinated with DOE, EPA,

;
management. The NRC plans, based the USGS, and numerous State agen.on this analysis, follow. <

cles. |increased Federal Control The Com,

mission has taken the Task Force rec. Among the elements of the program

! ommendation for increased Federal are the following major activities:
control over low. level waste disposal 1. Waste Classification Regulation;4

under consideration but has not fort 2. Alternatives' to Shallow Land
.

1' mally adopted it yet as NRC polley. Burial Study; I

The NRC believes that a number of, 3. Standards for Shallow Iand; unresolved questions should be an.
; swered before a finsi decision on this gg,g.

4 Standards for Alternative Meth.recommendation is made. Further,
4 there is no compelling need to make a ods;
'

final decision on reassertion of Federal 5. Shallow Land Burial Regula.
control at this time, since the States tions and Guides;

i are adequately protecting the public 6. Alternative Methods. Regula.
t health and safety. The NRC is study. tions, and Guides.
j ing the remaining issues surrounding The program which is being pub.this Task Force recommendation and

the NRC low level' waste management lished as NUREG-0240 may be exam.,

program described later will provide a ined at the Commission's Pubitc Docu.
;

solid foundation for making a final de. ment Room at 1717 H Street, Wash.

cision. ington, D.C. and at the Commission's'

i Standards Development and Alterna. Local Public Document Rooms. Single
fires Study. The NRC and all corn. copies are available to the extent of,

j menters agree that there is an urgent supply from the U.S. Nuclear Regula.
3

need to establish a regulatory program tory Commission, Division of Techn!.
j to develop a comprehensive set of cal Information and Document Con.

standards and criteria for low level trol Washington. D.C. 20545, Copies
j waste disposal and to examine alterna* are also available for sale from the Ns.
; tives to shallow land burial. The NRC tional Technical Information Service, llow level waste management prograrn

will include development of a compre. Springfield * Va. 22161. I

hensive regulatory frarnework and an !',! examination of alternative disposal
|i methods.

J|Licensing of New Sites. As recom.
mended by the Task Force, any new

|burial grqunds will be fully justified
on the baats of need. The NRC will ,

accept apphcations for new ahallow '

land burial grounds and will treat
them in the ordinary course of busi. l
ness with the need for additjonal ca.

'

bacity being demonstrated on a case.
by. case basia. The reevaluation of.

;

; Task Force Recommendation III paf. '

firmed the uncertainties in,the qstea

volume generation and disposal capac.
ity1rojections in the Task force
report. Additional capacity may be'

needed due to regional needs, equip-4

ment limitations, costs, and other fac.

tors. Pending completion of dngoing
' . studies, the staff believes that the en.

vironmentalimpact from any new site
which might' be. Licensed.. If properly
sited and operated, wul be.amall. Ap.
plications for new burhQ~ sites will be
treated by the NRC in the 4rdinary
course of business,with'the' need for
Addluonal ta,p6 city,being demonstrak
~ d on a case.b'y. case basis. The h2Ce'i s
. ould. expect the Agreemeitt' States.tow

a.

--_ - - - - _ - . - - . - -- . , _ , - , , - -
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SUPPLEMENTARY INFORM ATION:
On December 7.1977, the Nuclear U.S.
Regulatory Commission pubhshed a
notice " Comments on Task Force
Report (NUREG-0217) and Statement
on Implementation of Regulatory Pro-
gram for Low-level Waste Manage-
ment." The program was published as
NUREO-0340.

Recent developments at the six com-
mercially operated shallow land burial
sites have highlighted the need for an
explicit regulatory program for shal-
low land disposal of low level wastes
and for disposal of such wastes by al-
ternative disposal methods. Two of the
six lice tsed commercial burial grounds
(West Valley N.Y. and Maxey Flata.
Ky.) are closed. A third stM Gheffield.
Ill.) is filled to its licmed capwity. A

[7590-01 -M] contested ag olication inr expanoon of
CLEAR REGULATORY Sheffield is, cunently undcr review.

COMMIS$10N The State of South Carolina has
placed a limit on the solume of waste

110 CFR Port 611 that may be buried eat h month at a

MANAGEMENT AND Dl5PO"' OF LOW-tEVEt fourth site (Barnwell. S. C.). The Com-
WA5fE5 BY SHALLOW ' ' tat AND mission belkres that development of

those parta n' it.s program dealingAlfERNATIVE DISPOS % m
" " '

Advance Ne&e of Proposed Rulemaking of disposal of low level wastes should
AGENCY: U.S. Nuclear Regulatory be accelerated. since such alt.crnatives
''ommission (NRC). Offer means of providing additional

ACTION: Advance notice of proposed disposal capacity. Tre staff had infor-
ruletnaking. mal inquiries concernit.g requirements

for licensing of suelt facihties, and ex.
SUMMARY: The Nuclear Regulatory pects that an application for such a fa-
Commission has underway develop' cility may be forthcoming.
ment of a specific regulatory program The low lesel waste program pro-'

for management of low-leve) radioac- vides for development of proposed reg-
| the wastes. It is at ticipated that the ulations for disposal of low. level,

i regulations will initially cover only the wastes by shallow land burial by 1980.
| rurrently practiced method of shallow and development of proponed regula-|

! land burial. Alternative disposal meth- tions f>>r disposal of low level wastes
ods would be added es acceptable crite- by at least one altarnative disposal
ria are develope 1 The purpose of this method by 1381. NRC currently 11
notice is to invite advice, recommenda- cet es operation of commerefal shal-
tions etvl comments on the scope of low land burial under the provisions of
the environmental impact ste.tement parts 20, 30, 40, 51, and 70 following
(EIS) for proposed new 10 CPR Part the procedures in 10 CFR Part 2. Part
61 and on the alternative waste dispos- 20 requires that laud burmi sites be on *

al methoris that mas eventually be in- Federal or State uwed land and out-corporat.e4 ;nto the new regulation, lines factors to be a.idresned when
DATr Comment beriod expires D?- evaluating proposed disnasni proce-
cemr er 26.1978. dures. Parts 30,40, and 10 t ontain gen-

eral rules governing licensing of by-ADDRESSES: Interested pertons are
Invited f p submit written comments product. source. and special nuclear
linu suggestions to the Secretary of material respectively. These regula-
the Commission. Washington. D C. tions require the submluion of an en-
20555. Attention: Docketing and Serv. vironment report as part of an applica.
ke Branch. Copies of comments re. tion for commercial wa:te disposal by

ceiveJ by the Comr43ssion may be ex. shallow land burial. Through 10 CPR )4
amined in the Commission's Public Part 51. NRC implemems the require.
Document Room at 1717 H Street ments of the National Environmental
NW., Washington. D.C. Polfry Act of 1969 M lta licenting proc-

FOR FURTHER INFORMATION $,h yb e at to .
CONTACT: The procedures in part 2 luclude re. -

Dr. Michael J. Bell. Chief. Low level quirements to furnish involved State
Waste Branch. Office of Nuclear and local government copies of the ap-
Material Safety rund Safeguards. plication. Pt: DERAT, Rtctsrta nc,Wica-
U.S. Nucl.ar. ReguWry Commis- tion of receipt of an appilcattor., par-
ston, Washington. D.'. 20555, phone ticipation.. and involvement of State
301 427-4240. and other interested and effected per.

.

FEDERAL RGGt5fER, VOt. 43. NO. 207-WSONEGOAY, OCTOBER 15,1970
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{
ties in the licensing process and the plans initially to aonzider the environ- |

opporff unity for an impartial hearing mental impact of low level waste dis-
to review all pertinent issues through posal alternatives and of technical crt-
the licensing process. As stated 'n this teria for disposal of radioactive wastes
notice NRC recognizes the need for by shallow land burial. An environ-
and plans to develop more explicit crl. mental impact statement will be pre
teria and regulations for 14W man. pareo to provide an essential part of

the information and decision base foragement,
To provide guidance to the staff cn the criteria and rulemaldng action.

alternative disposal rnethods to be con- What significant issues should the
|

sidered, the U.S. Nuclear Regulatory Commission consider and analyze in
Commission has contracted with Ford, depth in the environmental inipactstatement? Wnat issues are not signifi.
Dacon & Davis Utah. Inc. to perform a cant, or are covered or may be covered
study of poter.tlal disposal methods, in another environmental review, and
The purpose of the study is to identif y therefore may be eliminated fromviable disposal methods and to submit

I
to further detailed study alternative analysis in this enviromental impact I

statement? Within this statement,
! methods determined on the ba8is of a what should the criteria be to distin-

prtlimmars screening effort. Based on guish among viable and nonviable al.
the cont'artor's findino and a review ternatives? Do we know enough about
by a Technical Advisory Panel, the certain disposal options to make an in.
U.S. Nuclear Regulatory C'ammission formed decision at this time? Should
has identified nn the candicates for Me. waste segregation be applied to low-
talled study the following alternatWes: level wastes (e.g., separate disposal
Emplacement of wastes in engineered sites for nonfuel cycle wastes)?
structures, disposal of wastes in ocean 2. Is it desirable to develop explicitw at ers, emplacement of wastes in crit.cria and standards for the disposal
mined cavities (existine mines or of low-level wastes? If so, what should
mines dmr specifically for waste dis. be the general format and content of
posal). and burial of wt.stes at an in- the criteria and standards?termediate level (e.g., 30 feu of cover 3. What should be considered in de-
as compared to 4 6 feet of cover for vel ping the criteria for waste per-
ahallow land burial). The contractot fonmance; site suitability, design, and
has recommended tf at modifications operations; site monitoring; site de-
'o mirrent shallow land buritt prac- commisstortnt postoperational main-
Jees bhould nlso be considered. The tenance, and fundmg? Are there other
contractor is submitting these alterna. areas where criteria are reeded?
tivr- to Inrther study. The study is ex. 4. What are the advantages and dis-
pectc d in he mmrleted by November advantages of the four alternatives de-
19'r8. and the U.S. Nuclear Regulatory scribed above? Which of the, alterna-
Commission plans to publish the re- tives should be given the greatest pri-
suits as soon as possible following com- ority in development of regulations?
pletion of the study. Preliminary re- 5. Are there viable alternatives,
aults of the study to date will be pub. Other than the four alternate methodstished Ahortly ns NUREO / CR-0308. identified above, which should be fur-
opte.= of t tu re'. may be examined Oln considered in the development of
at the Commiss.on s Public Document

si n,U.S. Nuclear Regulatory Commis-the
P1:m at 1717 H 8treet N W. Wash u program? (Those which have
Ington. D C., and at the Commission's been considered were noted earlier in

i il public document rooms. Single this notice and are discussed in greater
, mes of the report may be obtained detail in NUREG/CR 0308.) If so.

i d 'o'it Marge, to the extent of what is the basis ttechnical, economic,
i nit, by wrtling to the Division of s cial, etc.) for considering an addi-

Document cont rol. U.S. Nuclear llegu- ' 1 alternative as a potential can-
uuon i; onmismon. Washington, D.C' ate?
20h Auer exist |ng stock b5 exhaust- G. Whnt should be the extent of each
ett, contes are available frcm the Na- State's responsibility for management
ticnal *Iechnical Information Service, of the In tevel wastes generated by
Sprindfleid, V a. 22161, at current operations within its borders?

** "* "## "
vtce. recommendations, and com- *" " UN'

[*
-

ments on the development of this its " *
tilation are irnited from all interested Dated at Washington. D.C., this
norsons. Specific comments are re. 18th day of October 1978.quested on the following Questions:

1. Proposed New 10 CFR Part 61- For the Nuclear Regula%ry Com-
The Commission has concluded that mission.
an environmentti impact stat e:nent
should be prepared parsuant to the S Aut'u. J. CntLK,

National Environmertal Policy Act on Secretary of
the Com mission.its actions to develop nwre exp!! cit cri-

t ersa and regulations for low. level
waste management. The Commission tf'R Doc 78-29911 Pued 10 24-78; 8 45 aml

.
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,
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!^ *q 21 M

uspC W June 16, 1978

Dr. Clifford V. Smith
Director Office of Nuclear
Material Safety and Safeguards

U. S. Nuclear Regulatorv c ' ion
Washington, D.C. 205"

Dear Dr. Smith:

In ac - ad Nuclear Regulatory Commission *

policy,~
o our application for license renewal.
quest a management appeal of certain

staff
Unde- Catand that you will schedule a meeting
as s discuss these areas of disagreement, which
e se - your staff's wish to appsy reactor siting

low-level waste disposal site at Sheffield.

4 mat er of background, Nuclear Engineering Company, Inc.
. an application for renewal of its license for the or wation

of the low-level waste disposal site at Sheffield, Illino in
1968. Subsequently, at the request of the NRC staff following
several meetings between the staff and NECO to' establish the
format and criteria, the licensee resubmitted the application for
renewal and expansion of the fscility.

In addition, at that time a suggested table of contents for
both the Safety Analysis Report and Environmental Report were
submitted to the staff. At*the final meeting during which the
criteria were established, Mr. Singer closed this meeting by

'

stating that it appeared "that the investigative program outlined,
in conjunction with the NRC additions, will produce sufficient
information for their review of the site." We ' relied on this
commitment.,

l

Nevertheless, after submission of these documents, ghe staff
.

made nuaerous requests for additional information during the course
: of its review.

,

While NECO has attempted tc cooperate with the staff, it has
found that to reply to certain questions would impose onerous
requirements upon NECO. Included within these type of questions

.

*== ==
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br. Clifford V. Smith' ' ''''
,

June 16, 1978' .
,

*

Page 2

.

i were:

1. Seismic questions.
:

2. Site development plan.

3. Alternate site locations.

In addition to expanding, without explanation, the format
I and criteria for the application established prior to December,
'

1976, it is our belief that the imposition of onerous requirements
and particularly the utilization of reactor criteria for the
review of our license is inappropriate for the following reasons:

1. A Low-Level Disposal Site has substantially;

different seismic and hydrogeologic require-i

'

ments than does a Power Reactor Site. <

2. Individual burial trench design is a dynamic
: process which may change as new and better

techniques are developed. To require detailed
trench layout and design 10 to 20 yeare prior
to use cannot be justified., ,

; 3. The established NRC policy, as stated in AEC
letter dated January 16, 1974 to All Agreement
States signed by S. H. Smiley, Deputy Director
for Fuels and Materials, Directorate of Licensing,'

of non-proliferation at disposal sites effectively
preclude the application of certain other Power

'

Reactor criteria.
2

i Moreover, there appears to be a diffusion of .. ponsibility and.

j uncertainty as to when and how decisions on our app;ication will l
be made by the staff. As you know, both NECO and the Commissiona

have been criticized for thd time that has been taken on our !
-

,

application. Without regard to the justifiability of these crit- )icisms, the political attacks which have.resulted have apparently . 1

; influenced the staff's attitudes and desire for caution.
For these reasons, we believe that through the informal appeal

procedures you will be able to resolve the existing confusion and
. ,

; crystallize the legitimate ends which yotr. staff should employ in
completing the review of the application as soon as possible. 1

1.

Sincerely,

NUCLEAR ENGINEERING COMPANY, INC.

N

T.S. Baer
Vice President*

TSB:db
; cca Attached Service List
.

,

, , , , .m .
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UNI TEO STA1 ES

/ h ,,, gV NUCLEAR REGULATORY COMMISslONn

{ c M M '"/c, WASHINGTON, D. C. 20555

*

. . ' ' . . CORRECTED COPY

June 27,1978

Mr. James N. Neel
President and

Chief Executive Officer
Nuclear Engineering Company, Inc.
9200 Shelbyville Road
Suite 526
P. O. Box 7246
Louisville, Kentucky 40207

Dear Mr. Neel:

I have received Nuclear Engineering Company, Inc.'s (NECO) letter of |
June 16,1978 to Dr. Smith requesting a management appeal of staff i

decisions relating to your application for license renewal and site
1expansion. Dr. Smith is on foreign travel this week. In addition, i

before the meeting can take place, arrangements will have to be made to )notify the intervenors. Based on these considerations, a meeting could
be arranged for the week of July 10, 1978. In any event, I believe it
would be useful for me to address several of the points raised in your
company's letter.

The staff agrees with NECO that seismic criteria for shallow land burials
sites differ from those for rea:: tors and may be less conservative. NEC0
has apparently misinterpreted the staff's request for information in our

jletter to you of March 15, 1978. Our request is intended to solicit the '

data and analyses on which ycu have based the conclusions in your appli-
cation. I believe a meeting between our staffs should be held to
clarify our request.

The staff also agrees that detailed trench layouts and design 10 to 20
years prior to use is not required. However, the staff does require
sufficient information concerning trench capacity, trench construction
criteria and future site inventory to evaluate the environmental impact
of the waste to be disposed of in the expansion area and the impact on

.

hcalth and safety (including occupational) of the proposed trench
construction methods. This information is fundamental to the staff's
evaluation of the environmental impact of the site. One purpose of
the June 16, 1978 meeting which was cancelled at NEC0's request was
to clarify our information needs and concerns in this area and we
believe that such a meeting is still required.

Enclosure 2
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James N. Neel - 2- June 27, 1978

Your letter expressed your company's opinion that the staff's
consideration of alternate site locations is inappropriate. Let me
point out that the National Environmental Policy Act (NEPA) requires ;
that an Environmental Impact Statement (EIS) include all reasonable '

alternatives to the proposed action. It is our judgment that reason-
able alternatives to the propcced action include expanding another

1

I

existing site or establishing a new burial site, if a superior site
is available. We believe that our EIS would not meet the requirements
of NEPA if this alternative were not addressed. We request that, in I

advance of the appeal meeting, you provide us with the bases for your
view that an analysis of alternate sites should not be made in this
case.

Please contact Kitty Dragonette, the project manager for the Sheffield
case, as soon as possible to arrange a date for a meeting the week ofJuly 10, or thereaf ter.

!

Sincerely, |
;
1

<t % Qf W
Sheldon Meyers, Director
Division of Fuel Cycle and Material Safety

cc: Clifford V. Smith, Jr. '

Sheffield Service List
J. Blackburn

.

_ _ - - _ _ _
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|

JUL 6 1973

Mr. James N. Nect '
President and

Chief Executive Officer
iluclear Engineering Company, Inc.
9200 Shelbyville Road
Suite S26
P.O. Box 7246
Louisville, Kentucky 40207

Dear Mr. iteel: *

As indicated in our letter to you of June 27, 1978 the NRC staff
considers that the alternative of establishing a new site rather than
expansion of the Sheffield site is a reasonab;e alternative that needs
to be considered in our Environmental Impact Statement (EIS). Accord-
ingly, enclosed are requests for additional information related to this
issue that the staff requires before we can complete our EIS. He
recognize that Items 1-13 request documentation of existing and past
facts, actions, and considerations. No new studies or analyses were
intended. Since such is not the case for Item 14, we suggest a meeting
to clarify our reqaest and to plan a program to provide sufficient data
to enable the staff to determine wnether or not an obviously superior
site exists.

We note that this area is one of concern and subject of appeal.
ilowever, in order to expedite our review and to clarify our needs we
are subreitting the enclosed questions at this time.

Sincerely,
"

'

ORIGINAL SIGED BY
M. J. BELL

Michael J. Bell, Chief-

Low-Level Waste Branch
Division of Fuel Cycle -

and Material Safety

Enclosure:
As stated

. .. - .,. -.
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ALTERNATIVE SITE QUESTIONS
,

1. Provide a list of those sites considered for low-level radioactive

waste disposal by the Nuclear Engineering Company, Inc. or any of

its predecessors as alternatives to the Sh'effield site.

2. For each alternative site listed in response to question 1, provide

all studies of the site made by or on behalf of the applicant or

any of its predecessors, and related documents in applicant's
,

possession.

1

| -3. For each alternative site listed in response to question 1, give the

reasons, if any, the alternative was rejected by the applicant or

any of its predecessors.

4. Provide a list of those sites considered by the applicant for low-

level radioactiv'e waste disposal as alternatives to expansior af

the Sheffield site. Provide a description of each alternative site |

including thb exact location and total acreage.

.

5. For each alternative site listed in response to question 4, provide -

,

all studies of the site made by or on behalf of the applicant and

all related documents .in applicant's possession.

.

f

?

. - . , . - - . . - . , , , , . . ~ , , . , - - - - - . . . . . . . . . = .;~....-
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6. For each alternative site listed in response to question 4, give
|
; the reasons,. if any, the alternative was rejected by the applicant.,
,

7. Did the applicant consider the use or exoansion of any of its other
.

j burial sites as an alternative to expansion of the Sheffield site?

8. If the answer to question 7 is yes, specify the facility (ies) con-

sidered and give the reasons, if any, for rejection as an alternative.

Provide all studies made by or on behalf of the applicant concerning

use or expansion of the applicant's other burial sites as an alternative

to the Sheffield site and all related documents in the applicant's.

! possession.

I

9. If the answer to question 7 is no, give the reasons, if any, why

| this was'not considered.
!

| -

10. Does the applicant contemplate the possibility of operating a new

g low-level. waste disposal facility or of expanding any of its other
._

existing facilities? If the answer i.s yes, specify the location
~

of the facility (ies), the total acreage, and the disposai capacity.
.

11. Describe all parcels of land owned by the application or in which

the applicant has an interest. Include in the description an exact

location and total acreage.

:

e e =,. . ... v - - : ,.:_u u er - n==u ,.

___n_______o.__1_._ . _ . . _ . _ _ - - - - .~ ~ ,
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12. Describe all parcels of land for which the applicant has an option

to purchase, lease or obtain an interest. Include in the description

an exact location and total acreage.

13. Describe all parcels of land for which the applicant has entered )
into negotiations to purchase, lease, or obtain an interest, or

for an option to purchase, lease, or obtain an interest. I
,

!
14. Expand your consideration of alternative actions to expansion of

the Sheffield site to include a systematic screening of potential
*

alternative new sites. Criteria to be used should be submitted

for review before you begin your search. Candidate sites

should be ranked and the results submitted for review before

proceeding with a more detailed examination of the leading sites.

.

O

e

*

-- --- _ . _ _ . _. ,,,
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ATTACHMENT 8, .

,

. ..,

Nuclear E11gineering; Coinpany Inc,r'g,

92co sHEterviLLE acAD.' SU'TE '526 * P. o. Box 7246

LOUISVILLE, KENT Y do2 7 PHON E 15o2) 426-716 s

'

..
July 18, 1978p~

~LD
,

Mr. Sheldon Meyers, Director
Division of Fuel Cycle & Re: Docket No..
Material Safety 27-39

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Dear Mr. Meyers,

In the spirit of your letter of June 27, 1970, I am writing
to crystalliz,e to the extent possible the matters which we
will discus's in our management appeal meeting with you. We
now understand that the meeting will be scheduled for July 25
in order that Dr. Smith may be present. We, of course, regret
that this meeting could not be held earlier.

"

In general, we are pleased with the progress which already
appears to have been made concerning the licensing review
for Sheffield as a result of our correspondence. However, we
believe thati further clarification is required, particularly
in the area of alternatives, which was the subject of the
somewhat contradictory lette:- dated July 6,1978, from Dr. Bell
to me.

1. Alternatives

You may recall that we mat with your staff on August 10,
1976, to discuss the revised application for license which
the staff had requested. Regulatory Guide 3.8, as annotated *

by the staff for applicability.to Sheffield, was presented to
us as the " standard review plan" for Sheffield. With regard
to alternatives, Section 10 to the Regulatory Guide was
annotated to request NECO to consider (1) no action, (2) alternate
disposal methods at the same site, (3) selection of an alternative
site and (4) disposal by means other than burial. Any such -

analysis should be made promptly by the Commission from infor-
mation already available to it from studies 6f disposal sites made
by AEC/NRC and the Department of Energy.

At the meeting, these criteria were discussed in the light of
the Commission's existing moratorium on any new burial sites.

.

. , e e- u
so- * ppy
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Accordingly, the development of any such sites could not
be considered as a viable alternative and our Environmental
Report was prepared accordingly. As we read Dr. Bell's letter,
he appeared to understand the basis for our Environmental
Report when he otated "no new studies of analysee were intended".
On the other hand, the fourteenth question on his most recent
list contrudicts this point'ir asking for a " systematic

; screening of potential alternative new sites".
1

We wish to make clear that NECO has made no studies, analyses
or systematic screening of potential new sites in the mid-
continent area.since the Sheffield site was selected, primarily,

j because of the Commission's moratorium policy.

It is not clear, as suggested by Dr. Bell's letter, that the.

Commission's moratorium policy has in fact been reversed. To3

! the contrary, as evidenced by Chairman Hendrie's letters dated
; July 7, 1978 to Secretary Schlesinger, Congressman Udall et al

"
...there is no prospect of opening new commercial burial,

; grounds in th6 near future..." If so, however, it does not seem
fair for the ground rules for evaluating our application to be
changed at this late date. Even if the staff were to decide
that consideration of alternative sites must be performed, iti

is unfair to impose this burden on the applicant., As noted
above, this analysis should be made promptly by the Commission
from availabic data. Unlike facility siting, obviously there
are literally thousands of potential low-level waste burial sites,

4 throughout the mid-continent area.

2. Site Development Plan

We were pleased that your letter noted staff agreement
that detailed trench layouts and design ten to twenty years
prior to use is not required. However, it is difficult to
interpret this philosophy in the light of the subsequent
language. It is our position that NECO has already supplied
adequate information to establish a licensing " envelope" -

defining all of the limiting parameters which must be observed
in disposing of low-level radioactive waste. We are aware that
this technique is used by the Commission in reactor licensing and,

do not understand why it should not be used for low-level waste
burial.

.

NECO has already specified those portions of the 168 acre tract
.

where waste can be buried under such " technical specifications"
and has submitted a current estimate of the capacity of the
site under these conditions. We have also provided our plan
for the sequence of site utilization. However, to provide all
of the details . information requested in questions 3, the
supplement to 3 of April 4, 1978, and Al of April 20, 1978, for
example, whose stated purpose is to evaluate the stability of

.

-,gy, ,,-
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slopes or to obtain the precise estimates of the ultimate
capacity of the site, would dictate the detailed long-range
trench-by-trench site engineering and construction plan at
this time. We believe this apparent contradiction should be
resolved.

Moreover, we wish to emphasize the importance of obtaining a
license which will not require constant revision by the NRC
or its successors. We believe that we should receive the
same treatment as in facility licensing, where operations are
permitted to be conducted within defined limitations and
under appropriate provisions for Commission action in the
event such limitations are not met for any reason. As you
know, the staff's insistence on a trench-by-trench approach
has brought our work at Sheffield to a stop after almost
thirteen years of operation in full compliance with the terms
of our licanse.

3. Seismic criteria .

We are pleased with your statement that seismic criteria.

for shallow land burial sites differs from and may be
less conservative than for reactors. We believe .that the I
information provided in our May 12, 1978 reply to the staff's |
request is ccmpletely responsive and wish to confirm that no
additional information is now considered necessary. In
the event our assumption is not correct, we believe it is I

important to establish at our meeting the staff's acceptance
criteria and what additional information it considers necessary. l

4. Additional Field Studies

The staff has recently advised us informally that it may
want future field studies "to characterize the geology and
hydrology of the disposal site." We believe that all of
the information contained in NECO's SAR and ER, as supplemented by -

responses to questions, most recently on May 10, 1978, fully
establishes the site geology and hydrology. Re' cent data have
presented little, if any, new information, and confirm what
was known prior to'the initial opening of the site. The

|last fifty boring logs for the.168 acre site will be made
I

available for staff review within the next two or three weeks. -

5. Outstanding Questions,

Two outstanding questions have not yet been answered.
They are Question 8 in the staff's request of April 4,1978,
and-Questicn A-6 from the request of April 20, 1978, respectively.
These responses will be submitted shortly. We wish to confirm
the staff's agreement that no other matters are outstanding

.

f
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Finally, inasmuch as most of the inf.ormation for completion of the
environmental review is now before the staff, it appears that
the issuance of the Draft Environmental Statement could be
expedited. Moreover, because the other parties to this pro-
ceeding, as well as many of the governmental agencies involved,
have been following this matter on a routine basis, it would
appear that the lengthy period of 90 days contemplated for comment
and staff review can be shortened such that the Final Environmental
Statement could be issued by January 1, 1979. This in turn
would permit the hearing to commence about 30 days later rather
than the May, 1979 date now contemplated by your staff.

We would like to discuss avoic'ing such licensing delay at our
July 25, 1978 meeting. We hope that the hearing can be expedited
so that this matter can be speedily resolved and a disposal site
made available to the public in the midwest as soon as possible.

'

Sincerely,-

NUCLEAR ENGINEERING COMPANY

/ N ///44t ( Mgz''.

Dr. Thomas S. Baer
Vice President

sw
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

i BEFORE THE ATOMIC SAFETY AND LICENSING BOARD
|

|

| In the Matter of

NUCLEAR ENGINEERING COMPANY, INC. ) Docket No. 27-39
)

(Sheffield, Illinois Low-Level )
Radioactive Waste Disposal Site) )

CERTIFICATE OF SERVICE

I hereby certify that copies of "NRC STAFF'S OPPOSITION TO MOTION TO
COMPEL FILING 0F DRAFT EIS", " ATTACHMENTS 1-8", and 4 Affidavits in
the above-captioned proceeding have been served on the following by
deposit in the United States mail, first class, or, as indicated by
an asterisk, through deposit in the Nuclear Regulatory Conmission's
internal mail system, this 1st day of December,1978:

Andrew C. Goodhope, Esq. Donald D. Rumley, Esq.
3320 Estelle Terrace State's Attorney

~ Wheaton, Maryland 20906 Bureau County Court House
Princeton, Illinois 61356

Dr. Linda W. Little
Research Triangle Institute Dean Hansell, Esq.
P. O. Box 12194 Susan N. Sekuler, Esq.
Research Triangle Park, N.C. 27709 State of Illinois

Environmental Control Division
Dr. Forrest J. Remick 188 West Randolph Street
305 E. Hamilton Avenue Suite 2315

|
State College, Pennsylvania 16801 Chicago, Illinois 60601

Scott Madson, Esq. John M. Cannon, Esq.
| Assistant State's Attorney Mid-America Legal Foundation
| 601 South Main Str eet Suite 2245'

Princeton, Illinois 61356 20 North Wacker Drive
Chicago, Illinois 60606

i

D. J. McRae, Esq.
217 West Second Street
Kewaunee, Illinois 61443
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Atomic Safety and Licensing Docketing and Service Section*
Board Panel * Office of the Secretary

U.S. Nuclear Regulatory Commission U.S. Nuclear Regulatory Commission
Washington, D. C. 20555 Washington, D. C. 20555

Atomic Safety and Licensing Troy B. Conner, Jr. , Esq.
Appeal Panel * Mark J. Wetterhahn, Esq.

U.S. Nuclear Regulatory Commission Conner, Moore & Corber
Washington, D. C. 20555 1747 Pennsylvania Avenue, N.W.

Suite 1050
Robert Russell .

Washington, D. C. 20006'

Johnson,. ell

10 Park Avenut:
Princeton, Illino,. 1356

-
,

Edwin J. Reiy'
Assistant Chief Hearing Counsel
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