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\ & REGION IX
AU proy e
75 Hawthorne Street
San Francisco, CA 94105-3901
23 June 1997 fo

Mr. Joseph J. Holonich, Chief

Uranium Recovery Branch

Division of Waste Management

Office of Nuclear Material Safety and Safeguards
U.S. Nuclear Reguiatory Commission
Washington, D.C. 20555-0001

Subject: Request for Materials Sent to U.S. Environmenta! Protection Agency by
New Mexico Environmental Law Center

Dear Mr. Holonich:

Please find enclosed the materials transmitted to our office on May 27, 1997 by
the New Mexico Environmental Law Center on behalf of the Eastern Navajo Dine’
Against Uranium Mining. The documents pertain to the final environmental impact
statement developed by your office for the Crownpoint Uranium Solution Mining
Project. !i1 a conference call on the subject, members of your staff requected these
materialy. This letter constitutes our formal transmission of the documents to your
office. Should you have any questions on this matter, please contact Ephraim Leon-
Guerrero at (415) 744-1832.

Sincerely,

:{ Aure. . Aervn. Ll i \ \

5D
Laura Tom Bose, Chief \3\0
Ground Water Office (WTR-9)

enclosures (8)

cc.  Robert Carlson, NRC (without enclosures)
Susan Jordan, NMELC (without enclosures)
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May 27, 1997

NEW MEXICO

ENVIRONMENTAL LAW CENTER

(VIA FEDERAL EXPRESS)

Ephraim Leon-Guerrero
Groundwater Office (WTR-9)
U.S. Environmenta: Protection Agency, Region IX

75 Hawthorne

San Francisco,

Re:

Stree’
CA 94105-3901

HRI-Crownpoint Proposed ISL Uranium Mining Operations

Dear Mr. Leon-Guerrero:

Pursuant to my facsimile letter of today’s date, pleast find enclosed the following

documents for

3.

your review:

An enlarged, color version of the map we provided you showing homes, schools,
churches, the commnunity hospital, and other facilities on or near the proposed
mining an processing sites;

ENDAUM'’s Request for Evidentiary Hearing and Petition for Leave to Intervene
in the Matter of Hydro Resources Inc., ASLBP No. 95-706-01-ML, filed with the
Atomic Safety and Licensing Board February 15, 1995 (attachments r mitted);

ENDAUM'’s Motion (Response) to Request of Hydro Resources Inc. to Deny All
Petitions for an Evidentiary Hearing, ASLBP No. 95-706-01-ML, filed with the
Atomic Safety and Licensing Board March 20, 1995 (including declarations
describing ENDAUM members’ use of water and land that would be impacted by
the Project);

A letter from Ruby A. Spencer, Navajo Area Indian Health Service, to Chris
Shuey, SRIC, dated December 17, 1996, enclosing infant death rates and
ambulatory care diagnoses for the Crownpoint service area (also attached) and
providing sources for additional information on cancer, waterborne contaminants,
and occupational exposures;

The Crownpoint Healthcare Facility Safety Committee Position Statement
Regarding the In-Situ-Leach Uranium Mine Proposed by Hydro Resources, Inc.;

The cover page from W.P. Staub, etal., "An Analysis of Excursions at Selected
in Situ Uranium Mines in Wyoming and Texas," NUREG/CR-396, July 1986 (an

14065 Luisa St, Sute 5 Santa Fe. NM 8750%
(505) 08900 U’)Su ol oufie o santa Fe N M 27”"”“
SO0) 989-9022 FAX (505) 989-3769



extensive report available from the NRC de:ailing serious problems at other ISL
uranium mine sites); and

t Sign-in sheets from the briefing by our hydrology and geochemistry consultants,
and the meeting with ENDAUM on May 20.

Susan G. Jordan
Staff Attorney

encl.
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EASTERN NAVAJO DINEH AGAINST URANIUM MINING
P.O. Box 471, Crownpoint, New Mexico 87313
505-786~5341

(Transmitted by facsimile on March 20, 1995,
and by Federal Express on March 20 and 21, 1995)

March 20, 1995

Secretary

U.S. Nuclear Regulatory Commission
Mail Stop OWFN-16/G15

Attn: Docketing and Service Branch
Washington, DC 20555

The Hon. B. Paul Cotter, Jr.
Presiding Officer and Administrative Judge
Atomic Safety and Licensing Board

‘U.8. Nuclear Regulatory Commission

Washington, DC 20555
Dear Secretary and Judge Cotter:

Eastern Navajo Dine Against Uranium Mining is submitting the
attached motion and response pursuant to the Presiding Officer’s

of January 20, 1995. The original of this
motion and response, including the notarized versions of several
affidavits, are being sent to the fecretary via Federal Express.
A copy is being faxed to the Secretery’s office and to the office
©f the Presiding Officer.

ENDAUM appreciates your consideration of this filing and looks
forward to your favorable action. o

Sincerely,

Mitchell %, Capitan, President



CERTIFICATE OF BERVICE

I hereby certify that copies of ENDAUM’d Motion and Response of

March 20, 1995, was served upon the following persons by facsimile
transmission, overnight mail and-or U.S. mail, first class.

Office of Commission Appellate
Adjudication

U.S. Nuclear Regulatory Comm.

washington, DC 20555

Thomas D. Murphy, Special Asst.

Administrative Judge

Atomic Safety and Lisensing
Board Panel

U.S. Nuclear Regulatory Comm.

Washington, DC 20555

dydro Resources Inc.
Suite 1210 LB12
12750 Merit Drive
Dallas, TX 75251

Lila Bird, Executive Dir.
Water Information Network
P.O. Box 4524
Albuguerque, N¥ 87106

Wm. Paul Robinson
Chris Shuey
Southwest Research

and Information Center
P.O. Box 4524
Albuguerque, NM 87106

Mervyn Tilden
P.O. Box 457
Church Rock, NM 87311

B. Paul Cotter, Jr.

Administrative Judge

Atomic Safety and Licensing
Board Panel

U.S. Nuclear Regulatory Comm.

Washington, DC 20555

Sherwin Turk, Esg.

Office of the General Counsel
U.S. Nuclvar Regulatory Comm.
Washington, DC 23555

Mary Lou Jones

Zuni Mountain Coalition

P.0. Box 39

San Rafael, NM 87051

Lori Goodman, Spokeswoman
Diné CARE

10-A Town Plaza, S-138
Durango, CO 81301

Grace Sam

Marilyn Sam

P.O. Box 800

Gallup, MM 8732805

Bernadine Martin
P.0O. Box 370
Crownpoint, NM 87313

Mr. Jep Hill, Esg.
816 Congress Ave., Suite 1100
Austin, TX 78701

Dated at Crownpoint, NM on this 20th day of March, 1995.

Eastern Navajo Dfne%{;:; Mining



UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD PANEL

Before Chief Administrative Judge
B. Paul Cotter Jr., Presiding Officer

Administrative Judge
Thomas D. Murphy, Special Assistant

In the Matter of Docket No. 40~-8968-ML

HYDRO RESOURCES INC.
12750 Merit Drive
Suite 1210 LB12
Dallas, TX 75251

ASLBP No. 95-706~01~ML

Nt Nl N Nt N N S N

MOTION OF EASTERN NAVAJO DINE AGAINET URANIUM MINING TO RESPOND
TO THE REQUEBT OF HYDRO RESBOURCES INC. TO DENY ALL PETITIONS FOR
AN EVIDENTIARY HEARING IN THE ABOVE~CAPTIONED PROCEEDING

Now comes Eastern Navajo Diné Against Uranium Mining
("ENDAUM") , through its officers, moves the Presiding Officer and
the Special Assistant to approve the filing of a response to the
request of the Applicant, Hydro kesources Inc. ("HRI"), to deny all
petitions requesting an evidentiary hearing in the above~-captioned
licensing actions. This motion and accompanying response are filed

pursuant to the Presiding Officer’s Memorandum and Order of January
9, 1995, as amended by the Memorandum and Order of January 20,

1995. Supporting affidavits and evidence are provided pursuant to

the Nuclear Regulatory Commission’s ("NRC") requirements for filing

of motions and responses. 10 CFR 2.730(c).

q‘%ﬁi&ggﬂ S /)ﬂ &



I. BACKGROUND

ENDAUM filed an amended petition requesting an evidentiary
hearing on February 15, 1995, pursuant to Paragraph 1 of the
Presiding Officer’s Memorandum and Order of January 20, 1995. 1In
doing so, ENDAUM sought to understand more fully the requirements
for petitions for hearings and requests for leave to intervene as
codified at 10 CFR 2.105. Nothing in these regulations give
members of the lay public direction in what constitutes adequate
showing of standing and issues of concern. Apparently, the
essential elements for these filings have been established by case
law before the Atomic Safety and Licensing Board Panel ("ASLBP") .
While ENDAUM has sought legal advice in this matter, it has not
been able to retain counsel because of a ;ack of funding. As such,
we have not been able to fully examine the apparently large body of
ASLBP case law that may be applicable to this proceeding.

Notwithstanding this constraint, we have tried to address the
requirements of the regulations in a responsible and professional
manner while communicating to the ASLBP and the NRC the widespread
community concern about the proposed uranium in situ leach ("ISL")
mines. This combined motion and response is intended to (1)
elaborate on the demonstration of standing made by ENDAUM in its
February 15 filing; (2) address misleading statements and insulting
remarks in HRI’'s response of February 25, 199%; and (3) further
discuss the significant issues that are in dispute in this case,
especially in light of the substantial deficiencies identified in

the Draft Environmental Impact Statement ("DEIS"; NUREG~1508) by



many commenters, including the Navajo Nation, and the doubts raised
by these commenters that HRI can successfully mine uranium in and
next to the town of Crownpoint without jeopardizing public health

and safety.

II. ENDAUM HAS DEMONSTRATED STANDING
TO INTERVENE IN TEIS LICENSING PROCEEDING

There are three parts to ENDAUM’s demonstration that it should
be granted standing to intervene in this licensing proceeding: (1)
its amended petition of February 15 was filed in a timely manner;
(2) it truly represents a wide number of people who will or may be
adversely affected by the propcsed mines; and (3) the proposed
mines, if licensed, will cause injury in fact to ENDAUM and its

members. Each of these issues are discussed in this section.

A. ENDAUM’s petition was timely because it compiled with the
Presiding Officer’s filing schedule and because it was
the amended request that would have been filed by
Petitioner Bernadine Martin.

ENDAUM’s amended petition requesting an evidentiary hearing
was and is timely for two reasons: First, it was filed on February
15, 1995, thereby complying with the revised filing schedule
prescribed in the Presiding Officer’s Memorandum and Order of
January 20, 1995. And second, it was essentially the same amended
petition that could have been filed by Bernadine Martin, one of the
seven original petitioners.

ENDAUM argued in its February 15 petition that its request for

an evidentiary hearing was an "amended" request because the



organization had subsumed at least two individuals who wrote and
filed letters requesting a hearing by the deadline on December 14,
1994. ENDAUM Petition at 12. In the event the Presiding Officer
did not find ENDAUM’s petition to be timely within the meaning of
10 CFR 2.1205(c), ENDAUM offered argument and information showing
that the request was "excusable" and otherwise would not prejudice
any other party to the proceeding.

In this motion and response, ENDAUM presents the sworn
affidavits of several of its officers and members to support its
claim that its petition was in fact timely, that only the name of
the petitioner changed. All of these affidavits have been properly
sworn before a notary public; the original copies of these
affidavits are being filed with the Presiding Officer.

The first sworn testimony addressing this matter is contained
in the affidavit of ENDAUM president Mitchell W. Capitan, which is
appended as Exhibit A. In Paragraph 22 of Exaibit A, Mr. Capitan
explains that the group’s decision to seek an evidentiary hearing
was made during a meeting on December 12, 1994:

"[I)t was always my intention and. . .the intention of

many residents of the affected communities to form an

organization for the purpose of voicing our collective

opposition to these mines. . . .The notes and minutes of
these meetings clearly reflect these intentions, In
fact, the notes of our group’s first meeting on December

12, 1994, show clearly that the group authorized

Bernadine Martin to write a letter on behalf of the

group, requesting a hearing on the proposea uranium

mines. Ms. Martin’s letter of December 13, 1994,

reflected the fact that she was writing on behalf of ‘a

group of concerned citizens who reside in and around

Crownpoint, New Mexico.’ I believe that ENDAUM’s

February 15 petition was timely in the sense that it was

the response of petitioner Bernadine Martin and many

other concerned residents, given simply under a different

4



name."
Exhibit A at 11.

Mr. Capitan’s recollections of the decision of the "group of
concerned citizens" on December 12 are substantiated in the
affidavits of Bernadine Martin (BExhibit B), Grace A. Tsosie
(Exhibit C) and Calvin Murphy (Exhibit D), and the notes of the

group’s December 12, 1994, meeting (Exhibit E). An affidavit made

by Rita Capitan and appended as Exhibit P attests that Ms. Capitan

prepared the notes of th2 meeting of December 12.

Ms. Martin’s affidavit reviews the sequence of events which
led up to the filing of ENDAUM’s February 15 petition and her own
involvement in those events. 1In Paragraphs 9, 12 and 13 of her
affidavit, Ms. Martin states the relevant facts regarding ENDAUM’s
petition:

"[I)n filing my letter of December 13, 1994, . . .I was

acting on behalf of myself and a group of individuals who

were, and remain, concerned about the impacts of the
proposed mines. . . .I did not file an amended request

for hearing in my own name because I assumed, in good

faith, that my interests and those of my family would be

subsumed with the interests of other ’‘concerned citizens

of Crownpoint’ in ENDAUM’s petition. . . .[M)y strong

belief is that the group named ‘Eastern Navajo Dine

Against Uranium Mining’ is the same as the ‘group of

concerned’ to which I referred in my letter to the NRC of

December 13, 1994."

Exhibit B at 5.

Grace A. Tsosie was present at the initial meetings of the
group and gave her recollection of the events of December 12 in
Paragraphs 4 and 5 of her affidavit. Ms. Tsosie stated that the
group agreed with Mr. Capitan’s suggestion to have Bernadine Martin

write NRC requesting a hearing on the proposed mines. Ms. Tsosie
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stated that the group which named itself Eastern Navajo Diné
Against Uranium Mining "is the same group of peopls that asked
Bernadine Martin to write the letter back in December. " Exhibit C
at 2-3.

Calvin Murphy, a founding member of ENDAUM, in his affidavit
in Exhibit D further supports the understanding that the group of
concerned citizens referred to in Ms. Martin’s letter of December
13 is the same group that is now named Eastern Navajo Diné Against
Uranium Mining.

Finally, the notes of the December 12 meeting, appended as
Exhibit B, stated in re.evant part:

"[Mitchell Capitan) suggested we go ahead with a petition

and get Bernadine Martin to write this letter to

Washington, DC (NRC). . .Most agreed that we need to

continue to meet and get more people informed about this

proposed mining."

Exhibit E at 2. Rita Capitan’s affidavit (Exhibit F) substantiates

the notes of the meeting of December 12.

B.  ENDAUM represents a wide number of peopls who will or may
be affected by the proposed mines.

ENDAUM provides the following information to support its
connection that the group represents a wide number of people who
will or may be affected by the proposed mines. Mr. Capitan states
in Paragraph 23 of his affidavit that nearly 90 different
individuals have attended the group’s public meetings, which have
been held at the Crownpoint Chapter House and advertised in local
newspapers and on local radio stations. Mr. Capitan states that
the "vast majority (of those individuals) have expressed concern

6



about and opposition to the proposed mines." Exhibit A at 12.
Exhibit @ is a list of the individuals who attended ENDAUM’s
meetings on December 12, 1994; January 18, 1995; February 2, 1995;
February 15, 1995; and March 9, 1995.

Further support for the notion that ENDAUM represents people
directly affected by the proposed mines can be found in the
alfidavits of Mr. Capitan, Ms. Martin, Ms. Tsosie, Mr. Murphy, Mr.
Herbert Enrico (Exhibit H) and Mr. Larry J. King (Exhibit I). Each
of these individuals states how he or she will be directly affected
by the proposed mines and further states his or her authorization

to ENDAUM to represent them in this licensing proceeding.

c. ENDAUM has demonstrated that several of its members will
suffer injury if the proposed mines are licensed

The Presiding Officer has written that a key element in any
demonstration of standing is the extent to which a petitioner shows
"that the intended action will cause injury in fact to the
petitioner’s interests." Memorandum and Order, January 9, 1995, at
3. ENDAUM believes that the sworn affidavits of several of its
members in support of its February 15 petition and the sworn
affidavits appended to this motion and response satisfy a showing
that there is a reasonable likelihood of injury to individuals and
to the affected communities. Injury is further demonstrated when
the affidavits of February 15 and those attached hereto are read in
concert with the significant technical and legal issues that remain

in dispute in this licensing proceeding. (See Section IV of this



motion and response.) Below, we review and summarize injuries and
harm asserted by the affiants testifying in support of this motion
and response:

Affiants Mitch~11 Capitan, Grace Tsosie, Calvin Murphy,
Herbert Enrico and Larry J. King state that they regularly drink
water from the Crownpoint water system and believe their health and
the health of their family members will be harmed if the water is
contaminated by uranium solutions escaping from HRI’s Unit 1 and
Crownpoint mines. Exhibit a, Paragraphs 16 and 17; Exhibit D,
Paragraph 11; Exhibit D, Paragraph 7; Exhibit H, Paragraph 6;
Exhibit I, Paragraph 12, respectively. Ms. Tsosie, Mr. Murphy and
Mr. Enrico also state in their affidavits that they use water from
the Crownpoint water system for watering of their livestock and, in
the cases of Ms. Tsosie and Mr. Murphy, fﬁ? watering of crops grown
on their allotted and permitted lands west of Crownpoint. Mr.
Enrico, who is a veterinarian and meamber of the Eastern Navaijo
Health Board, notes the importance of clean water in preventing
disease and sickness among livestock. Exhibif H, Paragraph 7.

Mitchell Capitan bases his belief that HRI will not be able to
operate its Crownpoint mines without damaging the ground water in
part on his past employment as a laboratory technician for Mobil
0il at its Section 9 Project between 1980 and 1986. Exhibit A,
Paragraph 7. Mr. Capitan testifies that during his employment with
Mobil, "it was common knowledge. . .that Mobil was having
difficulty restoring water quality to pre-mining levels for.

-molybdenum and arsenic. . .and radium." Exhibit A, Paragraph 18.



He also observed numerous spills and leaks of process fluids,
especially during the winter months werc pipes broke open during
freezing conditions. Exhibit A, Paragraph 20.

Mr. Capitan also states that he believes h health and that
of his family will be harmed by exposure to contaminants in dusts
routinely released from effluent ponds and the main yellouwcake
processing plant. He notes that the main processing plant will be
located less than one-half mile and upwind of his home in the
Navajo Housing Authority subdivision and less than three-quarters
of a mile upwind of Crownpoint High School. Exhibit A, Paragraph
19. A land status map of the town of Crownpoint obtained from the
Navajo Naton and modified by ENDAUM to show the location of the
proposed processing plant and the cutline of HRI’s Crownpoint mine
lease area and a portion of the Unit 1 lease area verifies Mr.
Capitan’s statements about the proximity of his home and the
Crownpoint High School to these facilities. A reduced copy of this

map is appended hereto as Exhibit J.

Grace A. Tsosie and Calvin Murphy base their beliefs that they

will be harmed by the proposed mines on their knowledge of the
countryside surrounding cheir homes and lands and the proximity o.
taeir homes to the proposed Unit 1 mines. Ms. Tsosie notes that
her ailotted lands are "sandwiched" between portions of the Unit 1
lease areas. Exhibit C, Paragraph 3. Ms. Tsosie and Mr. Marphy
state that runoff frum the waste water irrigation area proposed for
the Unit 1 mine will cross their grazing and crop lands, thereby

contaminating vegetation soils. Exhibit C, Paragiaph 6; Exhibit D,




Paragraph, 5.

Mr. Enrico and Mr. Kinjy both base his belief that traffic
accidents involving uranium trucks will harm their livestock or
family members on persocnal past experiences. Mr. Enrico, who is a
veterinarian and member of the Eastern Navajo Health Board, states
the he has lost about eight head of cattle to traffic on Route 371,
including two head of cattle which were killed just last week when
hit by what witnesses described as a coal truck. Exhibit H,
Paragraph 9. Mr. King recites two incidents which claimed the
lives of his brother and an uncle in separate traffic accidents in
the 1970s. Exhibit I, Paragragh 11. Both accidents occurred on
State Route 566 in the area of the 0ld Church Rock Mine, which was
on the same location as that proposed for HRI’s Church Rock Mine.
Mr. King testified that he is positive that both accidents involved
"uranium ore trucks." Exhibit I, Paragraph 11.

Mr. King also states that he and his family members will be
harmed by waste water applied to lands on which they have a valid
grazing permit and currently graze about .30 head of cattle.
Exhibit I, Paragraphs 7 and 9. These lands are the eastern half of
Section 17 of Township 16 North, Range 16 West. Mr. King states
that HRI’s disposal of waste water on his family’s grazing lands
"will force us to reduce the number of cattle we graze, [and].
+will cause our family extreme financial hardship because raising
and selling cattle represent a significant portion of my father’s
income." £xhibit I, Paragraph 9.

Mr. King further states that HRI has never asked permission to

10



conduct any mining-related activities on his family’s lands.

Exhibit I, Paragraph 10. In Ms. Tsosie’s case, she questions HRI'’s
forthrightness because the company never told her that her land was
included in the ing area until after she visited HRI’s Texas
facilities in 1989. Exhibit C, Paragraph 8.

Each of the affiants gave additional reasons why they believe
they will be directly affected by the proposed mires at Crowapoint
and Church Rock. Each presented in their second affidavits
appended hereto, personal knowledge, experience and education that
qualify them to make these statements. And each, with the
exception of Mr. King who is giving a sworn statement for the first
time, reaffirmed the information contained in the affidavits they
gave in support of ENDAUM’s February 15 petition. When coupled
with the unresolved and disputed issues presented in Section IV of
this motion and response, these members of ENDAUM have demonstrated

their individual standing and that of the organization’s.

IIT. HRI’S RESPONSE CONTAINED UNPOUNDED ASSERTIONS ABOUT THE
COMPETENCY OF ENDAUDM MEMBERS, AND A8 BUCH, WAS INSULTING
4RI alleges in its February 25 response that some or all of
the individual members of ENDAUM who gave affidavits in support of
the group’s February 15 petition are either not "competent" or not
qualified to give testimony in this proceediny. HRI’‘s allegations,
besides being intemperate, unprofessional and prejudicial, and are
largely unfounded. Minor mistakes in the form of the original

affidavits do not nullify the truthfulness or relevancy of the




statements given.

As seen in the attached affidavits of Mitchell Capitan and
Grace Tsosie, members of ENDAUM are taking HRI’s assertions as
insults and are requesting apologies. Exhibit A, Paragraph 12;
Exhibit C, Paragraph 3. There is simply no basis for HRI resorting
to this low level of public discourse. ENDAUM believes that
individuals who have interests in this matter should have the
opportunity tc provide their input since their "backyards" will be
affected by HRI’s proposed mining activity.

In the following paragraphs, we response to each of HRI's
challenges to the competency and qualifications of ENDAUM’s
affiants. In the end, we believe that any deficiencies in the form
Cr substance of the original affidavits have been resolved by the
second affidavits appended to this motion and response. Certainly,
nothing alleged by HRI or implied by the second round of affidavits
should dissuade from Atomic Safety and Licensing Board from giving

full consideration and weigh to the statements of these members of

ENDAUM.

Mitchell cCapitan. HRI further asserted that Mitchell
Capitan’s original affidavit did "not include any language which
would qualify Capitan generally (of sound mind, never convicted of
a felony, etc.)"™ HRI Response at 26. Mr. Capitan explains in his
second affidavit attached hereto that he is "gquite ‘competent’ to
testify to my own knowledge, experience and expertise in an
evidentiary hearing." Exhibit A, Paragraph 13. He also states

that he knew exactly what he was signing when he signed ENDAUM’s

12



cover letter accompanying the February 15 petition, and that
understood completelv the content of the petition itself because it
was prepared under his direction. Exhibit A, Paragraph 11. MNr.
Capitan also questions the need to disclose any conviction, whether
a felony or not, in order to testify in this matter. Exhibkit a,
Paragraph 13. He explains: “for the record, I have never been
convicted of a felony," and requests a written apology from HRI’s
attorney for making such a wholly inaccurate and prejudicial
inference.

Bernadine Martin. Ms. Martin’s December 13, 1994, letter did
not purport to represent "the general public," as HRI‘s attorney
asserts. HRI Response at 22. Rather, as Ms. Martin states in her
affidavit, the group of concerned citizens that she said she
represented in her December 13 letter are individuals who came
forward believing they are affected by the proposed mining
activity. Exhibit B, Paragraph 4. These individuals "reside in
and around Crownpoint, New Mexico" and were people who attended the
December 12, 1994, meeting at which they decided to request a
public hearing. Exhibit B, Parauraph 10.

ENDAUM was officially formed as an organization subsequent to
December 12, 1994. It consists of a finite number of individuals
with interests in the effects of the proposed mining activity and
is not the "general public" as HRI'’s response alleges. The only
prerequisite for membership is an individual’s interest in ensuring
that the local communities are not unduly subjected to hazardous

and unsafe mining activities as proposed by HRI. To substantiate
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that ENDAUM is a legitimate organization which represents
individuals who share a common concern about the effects of mining
in their communities, we submitted with our February 15 petition a
list of "members" (Exhibit E of the February 15 petition), and we
submit with this motion and response in Exhibit G a list of people
who have attended ENDAUM’s five public meetings through March 9.
Furthermore, Mr. Capitan states in his second affidavit that the
vast majority of the individuals who have attended ENCAUM’s
meetings have been at least concerned, if not outright opposed, to
the proposed HRI mines. Exhibit A, Paragraph 23.

By proper vote on February 2, the ENDAUM elected Mitchell
Capitan as the organization’s President. Mr. Capitan now has the
authority to speak tor ENDAUM (the "amorphous group" HRI refers to
in its response), of which Ms. Martin considers herself a member.
See Exh 8, Paragraphs 11, 12.

e Isosje. Ms. Tsosie reaffirms the statements she made in

her original affidavit (Exhibit C of ENDAUM’s February 15

petition). She makes clear that two of the broposed mines would

"sandwich" her allotted lands. Exhibit c, Paragraph 3. HRI's
attempt at discounting Ms. Tsosie’s standing while recognizing her
"recitals" (i.e., her residence, use of water, grazing lands, use
of herbs and Plants, and cultivation of food crops) is surprising.
Ms. Tsosie’s affidavit clearly provides testimony that the very
location of her home will be Very much affected by the proposed
mining activities.

Ms. Tsosie refutes HRI’s allegation that she is not competent

14




to give testimony in this matter and expects an apology from HRI.
Calvin Murphy. While Mr. Murphy’s statements do not purport

to suggest any proximity to the Churchrock mine site, he clearly
identifies his interests with regard to the proposed Unit 1 mine
site near Crownpoint. Exhibit D, Paragraph 4. Mr. Murphy provides
references to the location of his lands as noted in the DEIS. 1In
addition to living near the propcsed mine site, Mr. Murphy also
grazes livestock in the area.

Herbert Enrico. HRI conveniently dismisses Mr. Enrico’s well
established standing in this issue. In his second affidavit
attached hereto as ﬁxhibit H, Mr. Enrico states clearly that he
uses water from the Crownpoint water system and that his extended
family, which lives in the Littlewater area six miles southeast of
Crownpoint, also uses water from the Crownpcint system. Mr. Enrico
also states that he will experience negative effects from the
mining because he drives on the roads to be used for ore hauling
and believes there is a substantial likelihood that he will lose
livestock to future traffic accidents. Exhibit H, Paragraph 9.
Mr. Enrico’s second affidavit directly refutes Mark Pelizza’s
assertion that Mr. Enrico will experience "no effects whatsoever."
HRI Response, Appendix A, Paragraph 23.

IV. BSERIOUS TECHNICAL AND LEGAL ISBUES REMAIN IN DISPUTE ABOUT
THE PROPOSBED LICENSING ACTIONS AND ONLY AN EVIDENTIARY EEARING
WILL RESOLVE THOSE DISPUTES

Comments made by agencies and organizations on the Draft
Environmental Impact Statement suggest that several technical and
legal issues appear to be in dispute regarding the proposed
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licensing actions. The tenor of the comments belie HRI'’s asserticn
that "(t]hese [mining)] projects will have obsolutely no effect on
the Crownpoint water system." HRI Response at 24. The major

issues and the institutions which raised them include:'

"Written conments reviewed by ENDAIM, and their correspording reference
designation in boldface, were:

Antonio, Patrick. Memorandum to Boyd Nystedt, Navajo Nation Envirormental
Protection Administration, re: HRI‘s Draft Envirormental Impact Statement,
Jamuary 23, 1995 .

Balleau, W. Peter. Comments on Draft Envirormental Impact Statement on
Hydro Resources Inc.’s Proposed Crownpoint Uranium Soluticn Mining Project.
Balleau Groundwater Inc. for Navajo Nation Department of Justice, February 10,
1995 (NN/DOJ/WPB) .

Qutiss, Julie. Memorancum to Boyd Nystedt: Comments on the draft EIS for
HRI’s Crownpoint Uranium Solution Mining Project. Navajo Nation, Enviromental
Protection Administration, Superfund Program, December 22, 1994 (NN/NEPA-SP/JC) .

Dalton, Malcolm P. Letter to Chief, High-level Waste and Uranium
Prcjects Branch, U.S. Nuclear Regulatory Commission. Navajo Tribal Utility
Authority, February 17, 1995 (NTUA/MFD) .

Dixon, Matthew. Letter to Chief, High "evel Waste and Uranium
Projects Branch, U.S. Nuclear Regulatory Commission. Proposed In-Situ Leach
Uranium Mining Project, Church Rock and Crownpoint, New Mexico. January 29, 1995
(Dixamn) .

Hoffman, Stephen. Memorandum to Elaine Suriano: Coaments on Draft
awimmentalnpactstatmanttnanstmctandq:eratetm&mpointvmi
Solution Mining Project, Crownpoint, New Mexico. U.S. Enwvironmental Protection
Agency (Washington, DC), Office of Solid Waste, Mining Waste Section, undated
(EPR/OSW/SH) .

Johnson, Mike. Memorandum to Peg Rogers: Draft Environmental Impact
Statement Concerning Hydro Resources Inc.’s Proposed- Uranium Mining Venture.
Navajo Nation, Department of Water Resources, December 29, 1994 (NN/TWR/MT).

Kulpan, Bruce R. Memorandum to Yvonne Vallette: Caments on Draft
Enwvirormental Iq:actStatmrttoOustnx:tarﬂOpemtetheprointUnnim
Solution Mining Project, Crownpoint, New Mexico (LEIS Reference No. 940467) .
U.S. Ervironmental Protection Agency, Region VI (Dallas), undated (EPA/VI/BPK) .

Noyes, Peter T. Memorancum to Peg Rogers, re: [EIS, Crownpoint Uranium
Solution Mining. Navajo Nation, Historic Preservation Department, December 21,
1994 (NN/HPL/PIN) .

Reitz, Ann E., M.D. letter to the Hon. Ivan Selin, U.S. Nuclear Regulatory
Camnission: In the matter of Hydro Resources Inc. Proposed Uranium In Situ Leach
Mines, New Mexico. February 6, 1995 (Reitz).

Robinson, Paul; Shuey, Chris; and Morgan, Ray. Uranium Mining in Navajo
Ground Water: The Risks Outweight the Benefits. Oomments on the Draft
Envirormental mmmmmmmmmmmumm
Solution Mining Project, Crownpoint, New Mexico. Southwest Research amd
Information Center (Albuguerque, NM), February 28, 1995 (SRIC).

Roger, Peg. Letter to Chief, High-level Waste and Uranium Recovery
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(1) There are serious doubts that HRI can maintain the
“pressure sink" needed to ensure that lixiviant does not migrato
out of the mining zone laterally toward water-supply wells or
vertically and horizontally into other fresh-water aquifers at the
Unit 1 and Crownpoint sites. EPA/OSW/SH at 4; NN/DOJ/WB at 4-5;
NN/DWR/MJ at S; NN/NEPA/JW at 1; SRIC at 25. The chief of EPA’s
Mining Waste Section in Washington summarized his concerns about
this issue with the following statement:

HRI’s assumption that its contaminant flow will always be

toward its recovery wells "would be true only if there is

a complete control over the pressures at all wells, that

there will be uniform cones of depression around each

well and that aquifer drawdown can easily be predicted.

It is unlikely that such conditions will exist in the

field. It has been my experience that controlling down

hole pressure at in-situ operations is often difficult

and frequently very different from modelled results."

(2) The extreme wvulnerability of Crownpoint’s sole-source
aquifer, and the wells which tap it, to contamination from

excursions from the mining zone and the extensive area which would

be affected negatively by the entrance of contaminants in the water

system are not well recognized. Dixon at 1: NN/NEPA/PA at 7; SRIC

at 15-16. ENDAUM member Calvin Murphy estimates, based on his past

éxperience as an environmental engineering technicians with the

Projects Branch, U.S. Nuclear Regulatory Commission. COomments on DEIS to
Grstnxtznﬂ(xxmate13&:Cnmwgonﬂ:UnrdmnSohﬁdon!ﬁningpnﬁect,IXxketNo.
40-8969, Hydro Resources Inc. Navajo Nation Department of Justioce, February 21,
1995 (NN/DQJ/FR) .

Walker, Jim. Memorandum to Peg Rogers: Caments an Draft EIS, Crownpoint
Uranium ISL Mining Project. Navajo Nation, Enwirommental Protection
Administration, December 22, 1994 (NN/NEPA/JW) .

Zah, Peterson. Executive Order, Moratorium on Uranium Mining. Navajo
Nation, Office of the President, December 1992 (NN/COP) .
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Indian Health Service, that at least 5,000 people drink water from
the combined NTUA and BIA water system in the communities of
Crownpoint, Becenti, Nahodishgish (Dalton Pass) and Littlewater.
Exhibit D at Paragraph 8. Another estimate places the number of
people who use water from the systew at 15,000. Dixon at 1. Any
mining so close to NTUA Well No. 1 places future uses of the
regional aquifer at risk:

"Any solution mining in the area of NTUA-1 well would

only jeopardize future use of the aquifer as a water

supply source. There is no guarantee that water guality

could ever be remediated to baseline water quality."
NN/NEPA/PA at 7.

(3) The close proximity of facilities associated with the
mines (injection and production wells, well field piping, waste-
disposal ponds and land-application‘ areas, and yellowcake
processing plants) to places where people live, work and play in
the town of Crownpoint provide little margin for error in the
operation of the mining projects. Of particular concern are
exp rsures of people in unrestricted areas to radon and its decay
products, yellowcake dusts and leaks of lixivfant and other process
fluids. EPA/OSW/SH at 1-2,3,4; SRIC at 3-5, 15-16, 21.

(4) Restoration of contaminated ground water to "baseline"
water quality was not demonstrated at the only pilot ISL project
that is relevant to the proposed mines (i.e., the Mobil Section 9
Project). There is no indication in the DEIS by or information
presented by HRI that its ground-water sweep restoration method
will achieve baseline water quality. There is evidence, however,

that restoration to baseline for such constitutents as arsenic,
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radium and uranium will be difficult if nct impossible. EPA/OSW/SH
at 4; NN/DOJ/WPB at 1-2, 7; NN/DWR/MJ at 7; NN/NEPA-SP/JC at 2, 4;
NN/NEPA/JW at 3; NN/NEPA/PA at 3, 8-9; SRIC at 12-15.

(5) There is no formal mitigation proposed to protect the
Crownpoint water well system. Claims in the DEIS that HRI has
agreed to replace cne of the NTUA wells closest to the easternmost
edge of the mining zone apparently are not true. NTUA, which owns
and operates part of the Crownpoint water system -~

". . .has not reached any such agreement, and does not

contenplete doing so. The consequences of such a

capitulation would be a deterioration in the quality of
the water supplied to the public in the Crownpoint area.

- .Further, the relocation of the well. . .would
necessarily increase the Authority’s cost of operation to
deliver potable water. . ."

NTUA/MPD at 2. Neither has relocation of the Applicant’s well
fields been considered as part of a local wellhead protection
program. SRIC at 15-16.

(6) Recent reevaluation of the depositional history of the
Westwater Canyon sandstone at the Church Rock site indicates that
the formation is more heterogenous than is destribed in the DEIS or
in HRI’s environmental report. NN/DWR/MJ at 2. This heterogenity
and the anisotropic nature of the aquifer are likely to have
resulted in preferential flow patterns which could contribute to a
lack of fluid control in the Church Rock ore zone. NN/DWR/MJ at 2~
37 NN/NEPA/PA at 6. Fluid control may also be affected negatively
by the previous underground mining at the site. NN/NEPA/JW at 2;
SRIC at 3, 23. And the effects of previous drilling into and

through the Westwater Canyon Member and overlying Brushy Basin
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Member, blasting within the Ore 2zone, and the possible
discontinuity of the underlying Recapture Formation cast further
doubt on the ability of the Applicant to ensure lixiviant
containment at the Church Rock site. NN/DWR/MJ at 4; NN/N<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>