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UNITED STATES OF AMERICA
ATOMIC ENERGY COMMISSION em= w ,,,,,,
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In the Matter of o> .

"
Amendment to SourceKerr-McGee Corporation.

Material License 500-1010Kerr-McGee Building
Oklahoma City, Oklahoma )

STAFF RESPONSE T0 " PETITION TO REQUIRE 1
1973

PUBLICATION OF PROPER NOTICE OF HEARING"

.

On August 7,1973 a document entitled, " Petition to Require Publication

of Proper Notice of Hearing" was filed under this docket number on

behalf of the Natural Resources Defense Council (NRDC). NRDC requested

a determination by the Atomic Safety and Licensing Board, or the Com-

mission, should the Board determine that it has no jurisdiction, that

the Notice of Hearing in the matter of the Kerr-McGee Corporation

published in the FEDERAL REGISTER on July 21,1973 (38 F.R.18921)

was improper. Upon such a determination, NRDC requested that an

" amended" notice of hearing be issued. '.
The argument advanced by NRDC is that the Notice of 11 earing on the

denial of the instant source material license amendment application is

deficient because it did not explicitly contain an invitation to file

petitions for leave to intervene by those whose interests might be

a ffected. For this reason, NRDC claims that the hearing must be noticed

1 again in conformity with the argument advanced.

The Atomic Energy Act (section 189; USC 2239) and the Commission's

rules (10 CFR 2.714) indeed grant to persons whose interests may be
,
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affected by certain Comission action the right' to petition for

leave to intervene in a proceeding. The law and the rules in this -

regard have long been a matter of published, public record. NRDC
*

is not charging that such a right has been denied in the instant

case (or that NRDC wishes to exercise this right), but rather is'

charging that an explicit reminder of the existence of the right

; was not included in the notice of hearing.

Nr.DC advances the argument that the hearing in the instant pro-

cceding somehow constitutes " proposed action" within the meaning

| of 10 CFR 2.105. As such, NRDC argues that the Comission should

have published a notice of proposed action in the FEDERAL REGISTER

containing, inter alia, an explicit invitation for petitions to

intervene, which that section concededly requires.

! NRDC has misinterpreted the object and effect of 10 CFR 2.105, which
,

is to provide an opportunity for a hearing and an invitation for
!
'

interested persons to intervene therein in those instances where the

Comission proposes to take affirmative action in granting a license
;

or amendment and no provisforts for hearing or intervention have been

otherwise provided for either by law or Comission determination. Y

'
- */ See 10 CFR 2.105(e), which provides: " f no request for a hearing3

or petition for leave to intervene is filed within the time pre-
scribed in the notice, the Director of Regulation will issue the
license, inform the appropriate State and local officials, and cause
to be published in the FEDERAL REGISTER a notice of issuance of the
license." (emphasisadded)
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The clear purpose of such a provision is to afford the applicant

and the interested public the opportunity to express their views
,

to the Comission prior to issuance of the license or amendment.

The section is unrelated to the contents of notices of hearin_g,

which are set forth in sections 2.104 and 2.703.

i

In the instant case, the license amendment requested by Kerr-McGee

was. denied. No determination was made pursuant to 10 CFR 2.105(a)(4),

nor was one necessary, that a public hearing should be afforded prior

to denial. Consequently, the procedures of 10 CFR 2.105 were not

involved and no notice of \" proposed" action was (or was required to

be)given. Subsequent to the denial, Kerr-McGee demanded a hearing,

to which it is entitled under section 189 of the Atomic Energy Act,

as implemented by 10 CFR 2.103. It is a hearing " required" by the

Act and the Commission's regulations and is properly noticed under
'

the provisions of 10 CFR 2.104. . , .

Notwithstanding this incorrect analysis of the regulations, the Staff

would not object to the Board's issuing a Supplemental Notice of

Hearing, in contrast with a second Notice of Hearing issued by the
"

Comission, noting that all interested persons may petition for leave

to intervene within a time period deemed reasonable by the Board.
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Respectfully sub.nitted, .

L' ~

f .

(, Ja,mes P. Murray, Jr.
Counsel for AEC Regulatory Staff

G*J-r
6t .ut4fs

Roy . Kinsey, Jr.
Counsel for AEC Regulatory Staff

Dated at Bethesda, Maryland
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UNITED STATES OF AMERICA
ATOMIC ENERGY Co m ISSION

In the Matter of -

Amendment to SourceKerr-McGee Corporation
terial Ucense SUB-1010Kerr-McGee Building

Oklahoma City, Oklahoma

CERTIFICATE OF SERVICE

I hereby certify that copies of " Staff Response to ' Petition to
Require Pub"ication of Proper Notice of, Hearing'" dated August 14,
1973 in the captioned matter have been served on the following
by hand del very or by deposit in the United States mail, first
class or air mail, this 14th day of August,1973:

John B. Fannakides, Esq., Chairman Francis Irvine, Esq.
Atomic Safety and Licensing Board Panel 600 Fidelity Plaza
U.S. Atomic Energy Comission Oklahoma City, Oklahoma 73102
Washington, D.C. 20545

Mr. Frank W. Karas'

Dr. Dale F. Babcock Chief, Public Proceedings Staff
711 River Road Office of the Secretary of the |Wilmington, Delaware 19809 Comission !

U.S. Atomic Energy Comission
Mr. Lester Kornblith, Jr. Washington, D.C. 20545 .

Atomic Safety and Licensing Board Panel
U.S. Atomic Energy Comission Atomic Safety and Licensing
Washington, D.C. 20545 Appeal Board

U.S. Atomic Energy Comission
Karin P. Sheldon, Esq. Washington, D.C. 20545Berlin, Roisman & Kessler
1712 N St. . N.W.
Washington, D.C. 20036 .
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8 Rdy E./Kinsey, Jr. //

Counsel for AEC Regulator'y Sta[f
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