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GAO

United States
General Accounting Office
Washington, D.C. 20548

Ilenit.h, Edné;ﬂon. and
Human Services Division

B-270675
March 31, 1997

Tne Honorable John D. Dingell
Ranking Minority Member
Committee on Commerce
House of Representatives

The Honorable Joseph 1. Lieberman
United States Senate

A nuclear power plant accident could result in severe harm or death not
only for workers but also for thousands of people living in the surrounding
area. Although the Nuclear Regulatory Commission (NRC) is directly
responsible for monitoring the nation's more than 100 nuclear power
plants, as well as over 6,000 individuals and organizations licensed to
possess and use nuclear materials and wastes,' it is physically impossible
for NRC inspections to detect all health and safety hazards. For this reason,
it is entical that nuclear plant employees feel free to raise health and
safety concerns without fear of retribution.

Federal laws prohibit retaliation by power plant operators (licensees) or
their contractors against employees whe “blow the whistle” by surfacing
health and safety issues. Protection is provided as follows: If
discrimination occurs, employees are to receive restitution and sanctions
may be imposed against employers. If employees believe the system
established by these laws adequately protects them, they will be more
willing to report hazards. Similarly, if licensees believe they will receive
burdensome sanctions or other negative consequences when they
discriminate against these employees, they will be unlikely to retaliate and
the atmosphere at their plants will be onie 11 which employees feel free to
raise these concerns.

You expressed concern that these laws, as they have been implemented by
NRC and the Department of Labor, may not adequately protect nuclear
power industry workers who raise health and safety issues. Your concern
was based, in part, on problems surfaced in several recent studies that
recommended improvements to the system. For these reasons, you asked
us to

'Another 15,000 ndivmiduals and orgarnuzations icensed to use nuclear matenals and wastes are
regulated by state agencies under agreements with NRC
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Results in Brief

describe how federal laws and regulations protect nuclear power industry
employees from discrimination for raising health and safety concerns and
determine the implementation status of recommendations made in recent
~re and Labor internal reviews and audits of the system for protecting
workers and assess the resulting changes to the system.

To do our work, we reviewed the provisions of the Energy Reorganization
Act (ErA), as amended, pertaining to protection for employees who raise
health and safety concerns and related legislation; the Code of Federal
Regulations sections pertaining to processing allegations of
discrimination;” and pertinent NrC and Department of Labor internal
directives. We discussed the processes for protecting these employees
with (1) cognizant NrC and Labor officials in both headquarters and field
offices, (2) employees who had alleged discrimination and filed
complaints with NrC and Labor, (3) managers at three licensees who had
been involved in resolving numerous discrimination allegations,

(4) attorneys who had represented both employees and licensees in these
proceedings, and (5) advocates for both employees and licensees. We
obtained and analyzed databases on discrimination allegations from all
~RC and Labor offices involved in investigating and resolving these cases.
We reviewed studies pertaining to allegations issues performed by the NRC
program staff and by the Nrc and Labor Offices of Inspector General (01G)
and obtained information on changes that are being made to improve the
process. (See app. | for details of our scope and methodology.)

NRC has overall responsibility for ensuring that the nuclear plants it
licenses are operated safely, and the Department of Labor aiso plays a role
in the system that protects industry employees against discrimination for
raising health and safety concerns. More specifically, the Atomic Energy
Act, as amended, gives NRC responsibility for taking action against the
employers it Jicenses when they are found to have discriminated against
individual employees. NRC can investigate when a harassment and
intimidation allegation is filed with NRC or when it receives a copy of a
discrimination complaint filed with Labor. An NrC review panel discusses
whether an allegation warrants investigation and recomumends the
investigation prierity. Once the panel and Nrc's Office of Investigations
complete initial inquiries, the Investigations staff, in coordination with the
regional administrator, decides the case's priority and whether they will do

“Harassment and inumudation allegation” and “discrinunation complant” are NRC's and Labor's
respective terms for what thas report calls discrimunation aliegations
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| arfuill investigation. NrC's Office of Enforcement may use the results of the
NRC investigation or a decision from Labor to support enforce ment action.

In addition, ihe ERA, as amended, authorizes the Secretary of Labor to
order employ: 'rs to make restitution to the victims of such discrimiation.
Restitution can include such actions as reinstatement to a former pusition,
reimbursement of all expenses related to the complaint, and remova’ from
personnel files of any adverse references to complaint activities. At Labor,
an order for restitution usually comes at the end of a three-stage process:
(1) an investigation by the Occupational Safety and Health Administration
(0SHA); (2) a hearing before an administrative law judge (ALJ) if the OSHA
determination is appealed; and (3) a review of the recommended decision
by the Administrative Review Board (ARrB), which issues the Secretary of
Labor's fina! decision. Settlements may occur at any point in the process
and often are made to minimize the cost and time of continuing a case for
both employee and licensee.

Concerns raised by employees about a lack of protection under the
existing process led to studies begun by NrC and Labor in 1992 and by a
review team established by the NrRc Executive Director for Operations in
1993. These concerns included the inordinate amount of time it took Labor
to act on some discrimination complaints and Nrc's lack of involvement in
cases during Labor’s decision process. In response to recommendations in
reports from these groups, both Nk and Labor have taken actions
intended to improve the system for protecting employees. For example,
NRC has established a senior position to centrally coordinate and oversee
all phases of allegation management, and it has taken other actions to
imp1 yve overall management of the system, such as establishing

p: wwedures to improve communication and feedback among employees,
NRC, and licensees. It has also increased its involvement in allegation cases
through several actions, including investigating a greater number of
allegations. Within Labor, responsibility for two of the three stages—the
irutial investigation and the Secretary's final decision—has been
transferred from one organizational unit to another. Transfer of
responsibility for the initial investigation from the Wage and Hour Division
to osHa as of February 1997 was part of an exchange of responsibilities to
better use program expertise and resources, while delegation to AR of the
authority for signing the final order was expected to improve timeliness.
Additionally, a backlog of cases that had been awaiting a final decision in
the Secretary's office for an average of 2.5 years-—which included 129
discrimination complaints by employees that were based on health and
safety concerns—has been eliminated, as recommended by the Labor 01G.
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While NrC and Labor have been responsive to these recommendations,
other recommendations, which could be implemented through
administrative procedural changes and would further umprove the system,
still need to be addressed. These recommendations pertain to overall
timeliness of decisions at Labor; an automated system for tracking both
individual allegations and aggregate trends, such as settlements; and
knowledge of whether nuclear plant employees feel free, given their work
environments, to raise health and safety concerns. In addition, NrC and
Labor have yet to complete action on recommendations requiring
statutory and regulatory changes. These include recommendations to
reduce the financial burden on workers with cases pending and to
increase the dollar amount of civil penalties

NRC 1s an independent agency of the federal government. Its five
commussioners are nominated by the president and confirmed by the
Senate, and its chairman is appointed by the president from among the
comnussioners. The current Chairman was sworn in as a commissioner in
May 1995 and became Chairman that July. NRC's mission includes ensuring
that civilian use of nuclear materials in the United States—in the operation
of nuciear power plants and in medical, industrial, and research
applications—is done with adequate prote.:don of public health and
safety. NRC carries out its mission through licensing and regulatory
oversight of nuclear reactor operations and other activities involving the
possession and use of nuclear materials and wastes

Because it is impossible for NrC's Inspections to detect all notential
hazards, NRC must also rely on nuclear licens.ee empioyees to help identify
such problems. Actions taken to respond to employee concerns raised in
the past have significantly contributed to improving safety in the nuclear
industry. Although most employee concerns are raised directl y to licensee
managers and are resolved internally by licensees, employees may choose
to bring allegations directly to NRC. An employee generally raises a concem
with NRC if he or she is not satisfied with the licensee's resolution of the
concem or 1s not comfortable raising the concern internally. Employees
may be discouraged from raising these issues internally if they believe
their employer discriminates against those who do so. This phenomenon
in the working environment is ten, 4 the “chilling effect.”

Some observers belizve that certain dev elopments in the nuclear power

industry increase the vulnerability of power plants to hazerds, which
would increase the importance of employee vigilance in noting and
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reporting hazards. For example, the electrical power industry may soon
face deregulation, which would allow customers to choose a supplier and
create competition in the industry that did not exist before. This has led to
increased concern by NrC about safety because of the potential pressure
on utilities to minimize operating costs. Preparation for deregulation has
already resuited in downsizing at some nuclear plants and the closing of
others because of their comparatively high operating costs. Furthermore,
the nation’s over 100 nuclear power plants are aging (most were built
before 1980), which puts them increasingly at risk for certain kinds of

hazards.

Labor administers a variety of laws affecting conditions in the nation’s
work places, including laws to protect employees who report work place
hazards. 0sHa's responsibilities include investigating employee
discrimination complaints under these laws, including the ERa.’
Investigations of employee discrimination cases are performed by a cadre
of about 60 investigators. ERA cases make up a small percentage of the
investigators’ workload.

In response to complaints by employees who raised health and safety
concerns that they were not being protected from discrimination, NRC has
studied and reported on the employee protection system. In 1992, NRC'S 0IG
initiated a review to examine and better understand the nature of the
complaints and the magnitude of this problem. In a July 1893 report, the
0IG noted that employees who had raised concerns believed Nre did little
to protect them from retaliation or to investigate in a timely manner their
allegations of retaliation.* In response to hearings before what was then
the Subcommittee on Clean Air and Nuclear Regulation of the Senate
Committee on Environment and Public Works, the NRC 0IG issued a report
in December 1993 that found NRC was primarily reactive to harassment and
intimidation allegations and did not have a program to assess the work
environment at licensees’ facilities except when serious problems
occurred.® On July 6, 1993, Nrc's Executive Director for Operations formed
A review team to reassess NRC's process for protecting against retaliation
those employees who raise health and safety concermns. The review team

*Until February 3, 1987, responsibility for investigating complaints under a number of such laws,
including the ERA, rested with the Wage and Hour Dwasion in Labor's Employment Standards
Adrurustration

“NRC, OIG, NRC R to Wiustleblower Retahiation Complaints. Case No 920IN (W
DC NRC Juy® 1908y — T -

*NRC, OIG, Assessment of NRC's Process for Protecting Allegers From Harassment and Intimidation
Case 307N (Washungton, D.C NRC, Dec 16, 10930
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System for Protecting
Employees Involves
Multiple Steps in Two
Agencies

solicited input from employees who had alleged discrimination, licensees,
and the public and, in a January 1994 report,® concluded that the existing

NRC and Labor processes, as then implemented, did not provide sufficient

protection to these employees.

In addition, in a May 1993 report, the Labor 0iG referred to the office
responsible for preparing the Secretary of Labor's final decisions as a
“burial ground” for cases on which the Secretary and other Labor officials
did not issue a final decision. The oldest 26 cases had been pending at this
final stage for an average of 7.5 years, and there was a backlog of 178
cases— 129 of them involving complaints under the several laws Labor
enforces pertaining to discrimination of workers who raise health and
safety concerns—that had been in that office for an average of 2.5 years.”

NiC has the overall responsibility for ensuring that the nuclear plants it
licenses are operated safely. This entails informing licensees and
individual employees about the discrimination prohibitions of the law and
of the steps an employee can take if he or she feels unjustly treated, and
ensuring that employees are comfortable raising health and safety
concerns. Once an employee raises an allegation of discrimination or
harassment, however, both NRc and Labor have roles in processing the
allegation. Under the Atomic Energy Act, as amended, NRC may take action
against the employers it licenses when they are found to have
discriminated against individual employees for raising health and safety
concerns. Accordingly, NRC has established a process for investigating
discrimination complaints and, if appropriate, taking enforcement action
against licensees. The ERA, as amended, authorizes the Secretary of Labor
to order employers to make restitution to the victims of such
discrimination, and Labor has instituted a process for investigating and
adjudicating discrimination complaints. In 1982, Nrc and Labor entered
into a Memorandum of Understanding that recognized that the two
agencies have complementary responsibilities in the area of employee
protection.

*NRC. Reassessment of the NRC's Program for Protecting Allegers Against Retalation (Washungron,
D.C NRC Jan 7 10684)

"Department of Labor, OIG, Audit of the Office of Admirustrative Appeals. Report No. 179300001010
(Wastungron, D € Department of Labor, May 10 1083)
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Laws Establish Separate
Responsibilities for NRC
and Labor
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Under the Atomic Energy Act, Nk has implied authonty to investigate
cases in which an individual may have been discriminated against for
raising health or safety concemns, and to take appropriate enforcement
action against licensees for such discrimination. The act does not,
however, specifically authorize NRC to order restitution, such as
reinstatement or back pay, for an employee who has been subjected to
discrimination.

It was not until 1978, when the Congress enacted section 21 1® of the ERA,
that statutory remedies were provided for individuals when discrimination
occurs. Section 211 prohibits employers from discriminating against
employees who raise health or safety issues to NRC or its licensees and
authorizes the Secretary of Labor, after an investigation and an
opportunity for a public hearing, to order restitution. According to Labor,
restitution can include reinstatement of the complainant to his or her
former position with back pay, if warranted; award of compensatory
damages; payment of attorney fees; and purging personnel files of any
adverse references to the complaint. The Secretary is required to complete
an initial investigation within 30 days and issue a final order within 90 days
of the filing of the complaint. Federal regulations allow for extensions,
which, in effect, waive the 90-day time frame.

In. 1982, NRC issued regulations implementing section 211. These
regulations notify licensees thai discrimination of the type described in the
law is prohibited and incorporate NrC's implied autherity to investigate
alleged unlawful discrimination and take enforcement action, such as the
assessment of civil penalties. The regulations also require licensees to post
notices provided by NRC describing the rights of employees.

As part of the Energy Policy Act of 1992, section 211 was amended to give
employees more time to file a complaint, modify the burden of proof in
Labor administrative hearings by requiring the complainant to show that
raising a health and safety concern was a contributing factor in an
unfavorable personnel practice, specifically protect employees who raise
health or safety issues with their employers, and allow the Secretary of
Labor to order relief before completion of the review process that follows
an AL finding of discrimination.

Omginally enacted as sectuion 210
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Memorandum of
Understanding Explains
How Labor and NRC
Coordinate Activities

NRC and Labor recognized that in view of Labor's complementary
responsibilities, coordination was warranted. Consequently, Labor and NRe
entered into a Memorandum of Understanding in 1982. Under the
memorandum, NRC and Labor agreed to carry out their responsibilities
independently, but to cooperate and exchange timely information in areas
of mutual interest. In particular, Labor agreed to promptly provide NRrC
copies of ERa complaints, decisions, and orders associated with
investigations and hearings on such complaints. NrC agreed to assist Labor
in obtaining access to licensee facilities.

Working arrangements formulated to implement the memorandum
specified that NrC will not normally initiate an investigation of a complaint
if Labor is already investigating it or has completed an investigation and
found no violations. If Labor finds that a violation has occurred, however,
NRC may take enforcement action. Normally, NRC considers Labor's actions
before deciding what enforcement action, if any, to take.
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Joint Process to The joint process for investigating discrimination allegations is shown in
Investigate Discrimination figure LA series of steps invqlvipg three components in l'.abor can lead to
Allegations Involves restitution for an employee discriminated against for raising health and
Several Ste ps safety concerns. A separate set of steps in NRC can lead to enforcement

' action against a licensee who discriminases.
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T I e e oo —————

Figure 1: Joint NRC-Labor Process for Action on Allegations of Discrimination by Nuciear Power Industry Employees Who
Raise Health and Safety Concerns
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OALJ - Office of Administrative Law Judges
Ot - Office of Enforcement
O1 — Office of Investgations
DOJ - Department of Justice
DOL — Department of Labor
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The three components in Labor's allegation process perform the following
acuvities. Settlements between the parties may occur at any point in this
process and are often made to minimize the expense and time involved for
both the employee and the licensee in continuing a case. (‘The actual times
for these steps are discussed in the next section under timeliness
standards.)

0sHA: To receive restitution for being discriminated against by a licensee,
an employee must file a complaint with osHa within 180 days of the alleged
discriminatory act. GSHA must complete the initial investigation within 30
days, under the law. However, under Labor procedures, when necessary
and preferably with the agreement of both parties, the 30-day limit may be
exceeded. If either party does not agree with the 0sHA decision, it may be
appealed to Labor's Office of Administrative Law Judges (0AL)) within 5
calendar days

OALJ: Within 7 days of the appeal, the AL assigned to the case is to
schedule a hearing. All parties must be given at least 5 days notice of the
scheduied hearing. Federal regulations state that requests for
postponement of the ALJ hearing may be granted for compelling reasons
The AL is required to submit a recommended decision within 20 days of
the hearing

Office of the Secretary: The ALS's recommended decision is automatically
reviewed by the ARB within the Secretary of Labor's office.” Either party
may appeal the final Labor decision to the appropnate federal court of
appeals within 60 days. Pursuant to the Era. a final decision is not subject
to judicial review in any criminal or other civil proceeding

For discrimination allegations filed directly with NrC or Labor, an NRc
review panel, located in each regiona! office and headquarters, decides
whether to request an investigation by NRC's Office of Investigations. The
Investigations staff, in coordination with the regional administrator.
decides the case's prionty and whether they will do a full investigation. If
Investigations determines that a violation occurred, or if a final
determination of discrimination is received from Labor, NRC assesses the
violation in accordance with its enforcement policy, which defines the
level of severity and the appropnate sanction. Severity levels range from
seventy level I for the most significant violations to severity level IV for
those of lesser concern. Minor violations are not subject to formal
enforcement actions. One factor that determines the severity of a
discrimination violation is the orgaruzational level of the offender. For

"Prior to May 1996 AlLJs’ rec ommended decisions were reviewed by the Office of Admurustrative
Appeals. and the final decisior Was signed by the Secretary Sunce that ime . the final aecision has beer
signed for the Secretary by the Chairman of the ARB
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Recommendations
Have Been
Implemented, but
Some Important
Issues Remain

Recommendations
Implemented Should
Improve the System

example, discrimination violations by senior corporate management
would be severity level 1, whereas violations by plant management above
the first-line supervisor and by the first-line supervisor would be severity
levels II and 111, respectively. Another factor that might determine severity
level is whether a hostile work environment existed.

There are three primary enforcement actions available to NkC: Notice of
Violation, civil penalty, and order. The Notice of Violation is a written
notice used to formalize the identification of one or more violations of a
legally binding requirement. The civil penalty is a monetary fine. Orders
modify, suspend, or revoke licenses or require specific actions of the
licensee.

Complaints by current and former nuclear licensee employees about,
among other things, the allegations process led Nrc and Labor *o study the
system for protecting employees who raise health or safety concerns. In
response to recommendations and concerns raised in NRC'S January 1994
review team report and NRC and Labor 01G reports, many changes have
been made in an effort to improve the employee protection system.
Employees we spoke with who had made allegations of discrimination for
raising safety issues generally supported these changes to improve
protection. However, several recommendations that could significantly
improve protection, and the perception of protection, for employees have
not been implemented.

M;ny of the implemented recommendations from theoestudnes led to

actions at NRC to improve monitoring of cases, expand communication
with employees about their cases, and increase the agency's involvement
in allegation investigations; they also led to changes at Labor to improve
its timeliness in processing allegation cases. These recommendations
addressed concerns expressed by many of the allegers we interviewed.

Regarding case monitoring, NRC has designated a full-time, senior official
to centrally coordinate allegation information from Nre and Labor, and
oversee the management of and periodically audit the allegation process at
NRC. NRC established the position of Agency Allegation Advisor in

February 1995, and since then, two rounds of audits of the allegation
process have been completed. In September 1996, the Agency Allegation
Advisor 1ssued the first annual report on the status of the allegation
system, which addressed 1ssues previously identified through audits and
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dau; gathemd oh allegations. These actions giv;e th a“focé.l» pomt i‘o;‘
gathering and publishing information on how its allegation process is
working and enable it to recognize problems.

Some recommendations implemented by Nrc should improve
communication. One of these recommended improving feedback to
employees on the status of their cases. As of May 1996, new procedures
established time frames for NRC to periodically report case status to
employees. The procedures required Nke to inform the alleger in writing of
the status of his or her case within 30 days of NrC's receipt of the
allegation, every 6 months thereafter, and again within 30 days of
completing the investigation. NRC has also established a hotline through
which employees can report problems and issued a policy statement

e phasizing the irportance of licensees maintaining an environment in
which employees are comfortable raising health and safety concemns.
These new procedures address issues allegers raised with us about not
being informed on the status of their cases. However, some allegers told us
that because the policy statement is directed only at the licensees’
responsibilities for maintaining a good work environment and does not
include specific responsibilities for NRC, it is not adequate.

To increase NRC's involvement in the allegation process, the January 1994
study recommended that NRC revise the criteria for selecting complaints to
be investigated in order to expand the number of investigations. Before
October 1993, Nrc had investigated few discrimination complaints and
usually waited for the Labor Secretary’s final decision, which generally
took longer than an Nre investigation, before taking enforcement action. In
October 1893, NrC Investigations' policy was changed to require that field
offices open a case and conduct an evaluation of all matters involving
discrimination complaints, regardless of Labor's involvement. In

April 1896, Nre issued a policy statement directing its Office of
Investigations to investigate all high-priority allegations of discrimination,
whether the Labor Secretary's final decision has been made or not, and to
devote the resources necessary to complete these investigations. As a
result, the number of high-priority investigations NRC opened has increased
significantly. By applying the new criteria, the percentage of cases opened
that were high priority increased from 37 percent in May 1996 to

81 percent in July 1896. These actions should address the dissatisfaction
employees expressed to both NRC's 01G and us about NrC's lack of
involvement in the investigation of cases. However, NRC has identified a
nevd for more resources at the Office of Investigations to handle the
greater number of investigations, and as of December 1996, this need had
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not béen addreéséd. Therefore; it ié ﬁﬁclear wfn sther the investigations can
be completed as quickly as hoped.

Labor has also improved its timeliness in processing cases, as
recommended in the Labor 0i's May 1993 report. Labor has eliminated a
backlog of cases awaiting decision in the Office of the Secretary and has
developed and implemented a management information system to monitor
case activity. Since these changes were implerented, th average time for
the Secretary's office to decide cases has been reduced from about 3 years
in fiscal year 1994 to about 1.3 years in fiscal year 1996. A Labor official
told us that as of December 1996, the average case took only about 4
months to clear the Office of the Secretary, due partially to the elimination
of the backlog.

In addition, to better use program expertise, Labor has transferred
responsibility for investigation of allegation cases from the Wage and Hour
Division to 0sHA, which has a staff with experience investigating
allegations of discrimination against employees who raise health and
safety concerns. The Assistant Secretary of Labor for Employee Standards
commented that the primary purpose of reassigning initial investigations
from Wage and Hour to 0sHa was part of an exchange of responsibilities.
Prior to the reassignment, 0ska had responsibility for the employee
protection, or “whistleblower,” provisions of certain laws and the staff
devoted to the enforcement of these provisions. The Wage and Hour
Division was responsible for certain employee protections affecting farm
workers and would be able to make field sanitation inspections as part of
its reguiar investigations. These responsibilities were exchanged in order
to better use program expertise and promote effective and efficient use of
resources. This transfer was effective February 3, 1997.

Some Recommendations
Not Implemented Could
Significantly Improve
Protection

In spite of NRC's and Labor's overall responsiveness to the reports’
recommendations, some recommendations that address concerns raised
not only by the NRC review team but also by otiher NrC staff, the 01G, and
allegers we interviewed have not yet been implemented. Some
recommendations, which could be implemented through administrative
procedural changes, could significantly improve the sysitem; these address
timeliness standards, case monitoring, and NrC's knowledge of the
employee environment in licensees' facilities. Other recommendations,
which require statutory changes or are controversial as to their
effectiveness, have also not been implemented.
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Timeliness Standards

When allegation cases take several years to complete, significant negative
effects accrue. Lengthy cases increase attorney fees, prolong the time an
employee may be out of work, and have a chilling effect on other
empioyees. Under past policies, which provided for few NRe investigations,
long cases delayed NRC's ability to impose enforcement actions as they
waited for Labor decisions. Some cases that allegers have filed have
continued for over 5 years, and during that time the employee may be out
of work, paying attorney fees, and exhausting his or her financial
resources. Furthermore, the January 1994 NrC report noted that delays in
processing cases at the Office of the Secretary o’ "abor had, in some
cases, prevented NRC from taking enforcement a. Jon against licensees
because the time I'mits under the statute of limitations had rur. out. '

The Labor 016 repor. recommended that Labor establish a timeliness
standard for the issuance of Secretary of Labor decisions and conduct an
analysis to determine operational changes and resources necessary to
meet the new standard. Establishing a standard was intended to provide a
means to objectively measure Labor’s performance during the final step of
its process and help meet legal requirements and customer service
expectations. In September 1995, in its closing comments on this review,
the 0IG stated that Labor would need time to develop data on which to
base a realistic timeliness standard and that the standard would be
developed in the future when the data are available. A Labor official toid
us the standard is now being developed and that Labor expects to have a
standard soon, although no date for implementation has been established.
According to the Chairman of the ARB, the ARB is continuing to work on
putting procedures in place to collect data that could be used to establish
a standard.

In addition, the NkC review team report recommended that Labor develop
legislation to amend the law to establish a realistic timeliness standard for
the entire Labor process. As of December 1996, NrC was drafting
legislation for Labor’s approval that would establish a new timeliness
standard of 480 days to complete the Labor process. This would allow 120
days for the administrative investigation, 30 days to appeal the decision to
the 0ALJ, 240 days for the 0ALJ to recommend a decision, and 90 days for a

""The government has 5 years from the date a violation occurs to bring an action to snforce a civil
penalty against a licensee (See 28 U S C 2462 ) Since 1082, NRC's enforcement policy has been to
mitiate enforcement action after an AlJ finding of discnimunation. However, when the ALJ does not
decide i favor of the complanant, but the Secretary's final decision does find discnimunation, if NRC
does not find discnmination besed on its investigation, NRC has no reason o take enforcement action
unul the Secretary’'s decision has been ssued Delays in the Secretary's decisions in such cases have
preciuded civil penalties when the Secretary's determunation occurred more than b years after the
violation
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final decision from the Secretary. According to NRC, the intent in proposing
more realistic timeliness standards is that there is more incentive to try to
meet standards that are achievable than those that normally cannot be
met. These proposals were based on comparisons with baseline data from
investigations done under other related statutes and proposed legislation
considered in the 101st Congress. For example, the review team reported
that 0sHA investigations under other employee protection statutes took, on
average, 120 days. Labor officials have indicated that they would support

this legislation.

Our review of processing times in each of Labor's three offices showed
that meeting the new standards would require a significant change in how
these cases are processed. For cases processed in fiscal year 1994 through
the first 9 months of fiscal year 1996, the proposed time frames were not
met for all cases in any of the three offices. For 164 cases investigated by
the Wage and Hour Division during this period,'' only 16 percent of the
investigations were completed within the 30 days currently mandated by
law and an addit.onal 46 percent would have met the proposed time frame
of 120 days. (See fig. 2.) These investigations took an average of 128 days,
with a range of 1 day to over 2 years, to complete. 0sHa officials said that
during the pilot study for transferring the initial investigative responsibility
to their office from Wage and Hour, they found it very difficult to meet the
30-aay mandate and had to ask for extensions in several cases.

Hinciudes 11 investugatons performed by OSHA investgators under a pilot program
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Figure 2: Percentage of Wage and
Hour Division Investigations
Completed Within the Current and
Proposed Statutory Time Frames in
Recent Years
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During this same period, 56 percent of 0OALJ's recommended decisions and
orders would have met the proposed time frame of 240 days. 0ALJ took an
average of 271 days (9 months) to issue 118 recommended decisions and
orders. The time for these decisions ranged from less than 30 days to over
J years. Currently, there is no time frame specifically for the 0AL step of
the process. Even though the act provides for a 90 day time frame for
moving from initial investigation to a final decision extensions were
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requested by the parties in virtually all cases we reviewed. One reason for
this is that the 0ALJ hearing is de novo—it essentially starts the process
over again because it does not consider the results of the Wage and Hour
investigation. In addition, Labor officials told us that these extensions
were necessary to allow additional time for discovery and review of
evidence by legal counsels of both parties in preparation for the hearing.
In commenting on a draft of this report, Labor’s Chief Administrative Law
Judge stated that 240 days is an achievable goal if the following factors are
addressed:

establishment of a mechanism to extend the time frame in appropniate
circumstances,

recognition that existing case law conflicts with a strict time limit on
discovery and hearing, and

availability of adequate staff.
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Figure 3: Percentage of OALJ's
Recommended Decisions Completed
Within the Proposed Statutory Time
Frame in Recent Years
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For the final step in the process, our data showed significant improvement
in the time it took to obtain decisions from the Sec retary of Labor, but

even in the most recent year we analyzed only 37 percent would have met
U\l proposed 8(-day time frame. (See fig. 4.) The average tume to decide
217 cases in the Sec retary's office dm reased from about 3.3 years in fiscal
year 1994 to about 1.3 years (16 months) in fisc al year 1996. In
commenting on a draft of this re pun the Chairman of the ARB noted that
the current policy gives the parties 75 days to file all the briefs. In most
Cases, an extension is requested by at least one of the parties. Therefore, in
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Figure 4: Percentage of Secretary of
Labor Decisions Completed Within the
Proposed Statutory Time Frame in
Recent Years

Monitoring of Allegation Cases
and Trends
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his opinion, a 90-day timeliness standard 1s unrealistic unless ARB severely
restricts the parties’ ability to properly brief the issues pressed
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Both monitoring of individual cases and monitoring trends in allegations
are important oversight activities. Monitoring the individual cases as they
progress is a way to determine whether cases are being resolved in a
timely way. Monitoring trends in allegations would help NRC's Agency
Allegation Advisor in overseeing the system'’s effectiveness

The NRC report recommended that NRC improve its Allegation Management
System to be able to both monitor allegations from receipt to the
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completion of agency action, and to analyze trends. It could also help
Improve agency responsiveness, such as when monitoring reveals sudden
increases in the ume for cases to be resolved, and helps identify licensees
who may warrant cioser scrutiny, such as a licensee that shows a sharp
increase in the number of cases against it or settied by IL. NRC agrees with
the recommendation and has implementied a new system in its regional
offices and in the two headquarters offices with direct regulatory
oversight, which officials say will have the capability to track cases
through each step of the process. However, at the time of our review, the
system did not yet include data from the Offices of Investigations and
Enforcement, nor did it include on-line Labor investigation data

Our findings highlight the need for the data tracking system to include the
penod of time that a case is at Labor. For example, Labor has separate
databases and case identifiers at Wage and Hour and 0AL). and the cases
cannot easily be matched. As a result, neither Labor nor we can describe
the total time it takes cases to be resolved at Labor. In addition. of the 217
cases for which the Secretary of Labor had made a final determination, 22
had no such decision recorded in N&e files. While only one of these cases
resulted in a decision of discrimination, this is significant because NRC's
policy is to hold open its enforcement action on complaints until notified
that the Secretary has made a final determination However, without an
NRC Investigation or an Al finding of discrimination, the b-year limit on
civil penalties could be exceeded. NrRC officials told us that they have
contacted Labor and requested copies of the 22 decisions to update their
files

The number of settlements found in our analysis also underscores the
significance of the NRC review team report’'s recommendation that NRo
should track trends in cases clused with a settiement without a finding of
discriminaticn. NR( currently has no systematic way of knowing the extent
to which settlements are made by individua! licensees or when in the
process they occur. Yet, our data showed that numerous settlements
occurred at all steps in the process: Wage and Hour settled 22 of its 164
cases; the 0AL) recommended settlement approval for 49 of the 118 cases
on which it issued recommended decisions: and the Secretary of Labor
approved settlements in 74 of the 217 allegations on which final decisions
were issued. Labor's policy is to attempt to conciliate allegations in every
case; only if conciliation fzils does it proceed with a fact finding
investugation
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~RC acknowledges that employee identification of problems is an
important part of its system to ensure nuclear power plant safety. NRC also
recognizes that the perception of discrimination may be even more
important than actual findings in terms of affecting employees’ willingness
to report health and safety concerns. Therefore, NRC needs not only factual
findings of discrimination but also a way to measure employee perception
of discrimination.

nkC's December 19984 016 report, however, noted that although NRC's
management of discrimination issues focuses on encouraging licensees to
foster a retaliation-free work environment, NRC has no program Lo assess
licensees' work environments except when a serious problem such as a
discrimination suit has aiready occurred. At about the same time, NRC'S
review team also concluded that NrC did not have a quantitative
understanding of the number of employees who were hesitant (o raise
these kinds of concerns. Consequently, the review team commissioned
Battelle Human Affairs Research Center to study methods for credibly
assessing employee feelings about raising health and safety concerns. The
Battelle study recommended a three-part strategy for development,
implementation, and follow-up validation of the results of a mail-out
workforce survey of a sample of nuclear power plants. This approach was
then reflected in the NRC review team report’s recommendation that NRC
develop a survey to assess a licensee’s work environment.

The review team report's recommendation was prompted, in part, by its
recognition of the limitations of some of the assessments NRC had done in
the past, such as one-on-one interviews of licensee employees conducted
by Nke inspectors. The problem with having NRC inspectors conduct such
interviews was illustrated by a September 1996 NrC-chartered study'? of
how employee concerns and allegations are handled at the Millstone
power plant. This study concluded that NRC inspectors, in general,
understated the extent of the chilling effect at plants and therefore are not
qualified to independently detect or assess the work environment at
licensee facilities. The Millstone report concluded that NrC's efforts to gain
information on the work environment had not been effective and
furthermore cited NRC's failure to develop a credible survey instrument as
one example of the lack of progress toward this end that has lowered
public confidence in NRC's commitment to improve its performance in
addressing employee concemns.

“Milistone Independent Review Group, Hardling of Employee Concerns and Aliegations at Milistone
Nuclear Power Station Units ). 2, & 3 From 1085 Present (Waterford, Conn. Sept. 1906)
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Nevertheless, NrC's September 1996 annual report on the status of the
allegation system stated that NrC had decided not to implement the
recommendation to develop a survey instrument. The report cited a staff
recommendation made in November 1994 to not develop a survey because
of the cost to develop and process it and the expectation that other actions
implemented as a result of the review team report would yield the needed
information on work environment.

Because employees’ feelings about how Nkc handles its allegations process
would also affect their willingness to raise health or safety concerns, the
review team report recommended that NkC develop a standard form and
include it with alleger close-out correspondence to solicit feedback from
employees on the way NRC handled their allegations. Nrc developed the
form and conducted a pilot in December 1995 in which it sent the form to
145 employees; it received feedback from 44. It analyzed comments and
acted to address concerns raised. An Nkc official said the agency plans to
again send the form in 1897 to another sample of employees. After
analyzing the 1897 responses, Nrc will decide whether to routinely include
the form in all close-out correspondence and thereby fully implement the
recommendation.

In addition, when a finding of discrimination results from an
admunistrative investigation at Labor, NRC issues a “chilling effect” letter
asking the licensee o describe actions it has taken or plans to take to
remove any chilling effect that may have occurred. The review team and
0IG reports both noted that Nrc does little follow-up on the actions
reported by licensees in response to these letters. This follow-up is
necessary not only to verify a licensee's actions but also to enable NRC to
learn the effect of the discrimination finding on the plant's work
environment. Both reports also noted that guidance is needed on when
additional NRC action may be necessary if a licensee receives more than
one chilling effect letter over a relatively short period of time because this
may indicate a serious problem at the plant. NkC has issued guidance that
each chilling effect letter should carry an enforcement number so that it
can be tracked, but systematic tracking is not currently done. NRC has not
developed guidance on how it will follow up on licensee actions or on
what actions it should take when a licensee receives multiple chilling
effect letters. NrC officials told us they intend to fully implement the
recommendation to establish follow-up procedures for chilling effect
letters, but they have no schedul~ for doing so.
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Allegers and agency officials expressed strong concern about the financial
burden on employees in the current protection process. They attributed
this burden to the extensive time it took to obtain a final decision, during
which the alleger must pay attormey fees and, in some cases, go without

pay.

One NRC review team report recommendation would provide relief through
a statutory change io provide that Labor defend its findings of
discrimination from the initial investigation at the ALJ hearing if Labor’'s
decision is appealed by the employer. The review team noted that this
would avoid the perception that the government is leaving the employees
to defend themselves after being retaliated against for raising health and
safety concerns. After soliciting comments on this proposal in the Federal
Register in March 1994 to do by regulation what the recommendation
proposed be done by statute, Labor again stated in a March 26, 1996, letter
to NRC that it supports having this authority. But Labor also stated that
because of the resources needed to meet this added responsibility, ii it s
granted, Labor cxpects to exercise this authority selectively and
cautiously.

The NRC review team report also recommended that the law be amended to
allow employees o be reinstated to their previous positions after the
initial investigation finds discrimination, even if the case is appealed to the
0aLJ. Currently, section 211 provides that Labor may order reinstatement
following a public hearing. As of January 1997, NrC was drafling legislation
that would implement this recommendation.

In addition, the review team report recommmended that, in certain cases,
NRC should ask the licensee to provide the employee with a holding penod
that would maintain or restore pay and benefits until a finding is issued. A
holding period would basically maintain current pay and benefits for the
period between the filing of a discrimination complaint and an initial
administrative finding by Labor. NrC ultimately decided not to require
licensees to establish holding periods. However, a May 1, 1896, policy
statement on licensees’ responsibilities for maintaining a safety-conscious
work environment stated that if a licensee does provide a holding period,
NRC would consider such action as a mitigating factor in any enforcement
decisions if discrimination is found to have occurred. Allegers we
interviewed generally had mixed responses to the holding period
recommendation. Although they generzally supported the financial relief
that would be provided, some expressed concern that licensees could
misuse the holding period to remove an employee from operational duties
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when this is not warranted. Both the report and allegers believed
safeguards should be established for the proper implementation of this
recommendation. Licensees also again had reservations about being
required to retain an employee who could later be fourd to be justifiably
disnussed. While Nre officials told us the agency is considering requesting
the holding period under some onditions, the original position not to
implement the recommendation has not changed.

The NRC review team report recommended that NRC seek an amendment to
the Atomic Energy Act to increase the civil penalty from $100,000 to
§$500,000 a day for each discrimination violation. The maximum penalty in
effect at the tire of the report was $100,000," established in 1980. This
recommendation was meant to make the civil penalty a more effective
deterrent to licensee discrimination. In May 1994, Nrc ordered a review of
the agency's enforcement process, part of which focused on civil penalty
increases in the context of enforcement. This review concluded that
increasing incentives for strong self-monitoring and corrective action
programs would be better accomplished by revising the overall civil
penalty assessment process than by raising the penalty amounts and that
therefore no increase was needed.'* Recommendations made by the
review team report to revise the assessment process were accepted and
implemented through agency directives. NkC agreed with the report's
conclusion and decided not to seek an increase in civil penalties.

Allegers and some others we interviewed agreed with the review team
report that a $100,900 penalty was not an effective deterrent. They had
mixed opinions, however, as to whether even an increase to $500,000
would be a sufficient deterrent. Some said the only sanction that really had
an impact on licensees was shutting down a plant. Others said that
negative publicity had a stronger impact than a civil penalty.

The review team report also recommended that NRC make the penalty for
all willful violations'® equal to the penalty currently reserved for the most

*This amount was raised o November 1966 to 8110,000 as & resu’t of a mandate by the Congress,
whuch adjusts ali cwvil penalues penodically for inflation (P.L 104-134)

“m&mmntdmr NE? Enforcement Program, NUREG- 1625 (Washingron, D C.: NRC,
Apr 19856)

UAccording to NRC, the severity level of a violation may be wcreased if the circumstances surrounding
the matter nvolve careless disregard for requirements, deception, or other indications of willfulness
In determunung the specific seventy level of a violaton involving willfulness. consideration .« given o
such factors as the position and responsibilities of the person involved in the violation, the significance
of the underiying violation, the intent of the violator, and the economic or other advantage ganed as a
result of the violaton The level of penalty for vanous offenses is established in NRC Enforcement
Policy, NUREG 1600, July 1995
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severe violations. For example, under current procedures, discrimunatory
actions by a first-line supervisor are considered lesser violations, and
receive lesser penalties, than violations that involve a higher level
manager, even if they are found to be willful violations. For the same
reasons cited for not requesting an increase in civii penalties, NRC decided
not to implement this recommendation.

The joint NkC and Labor process for resolving allegations of discrimination
by nuclear licensees against employees who raise health and safety
concerns is intended to discourage discrimination, thereby fostering an
atmosphere in which employees feel free to report hazards. But it is
unrealistic to expect employees to raise such issues if they believe they
may be retaliated against for doing so, the process for seeking restitution
will be expensive and lengthy, and they will receive minimali attention and
support from the federal government. In response to these concerns, both
NRC and Labor have acted on 016 and agency recommendations 1o enhance
their management of nuclear employee discrimination cases. The resulting
changes should improve monitoring of the process, increase NRC
involvement, and augment licensees' responsiveness to employee
concerns. However, recommendations that would establish standards for
timely decisions, permit monitoring of individual cases from start to finish
and assessment of overall trends, and enable NRC to measure the work
environment at nuclear plants for raising concerns have not been
implemented.

Improvements in the timeliness of decisions would not only help ensure
that employees feel more comfortable in reporting hazards and expedite
information to NRC for enforcement actions, but also decrease the financial
burden on allegers. At this point, it is unclear whether the time standard
recommended by NRC would decrease that burden sufficiently or whether
other recommendations for decreasing the financial burden would alsoc
need to be implemented to address allegers’ concerns. Nevertheless,
establishing and meeting some standard that prevents cases from
languishing for many years would greatly improve the present system.

Many changes made by NRC were intended to increase its involvement in
the protection system and to make the agency proactive in its role. In
order to wo this, NRC needs more knowledge of the process than it has had
in the past. For example, the Agency Allegation Advisor needs a revised
tracking system that will monitor trends so that the agency can address
problems suggested by those trends. Although this revised tracking system
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was recommended over 3 years ago and NrC has begun its implementation
the system still does not incorporate vital elements. These elements
include current data on cases in the Labor process, data on all settled
cases, and information on NrRC headquarters inspection and enforcement. It
is crucial that NRC management follow through to full implementation of
this system so that it can develop trend data for better monitoring and
make better-informed decisions on investigations and enforcement
actions. Including the Labor data, however, will also require comrnitment
from Labor as well as Nk, and effective coordination between the two
agencies

Because information from employees on health and safety problems is
cnitical for NRC to ensure public safety, NRC must know whether empioyees
at nuclear plants are comfortable raising such concemns Determining the
existence of a perception is not an easy task and may require the use of
more than one method of gathering information to obtain such knowledge
Several methods, including surveying, developing indicators to flag
possible problems, tracking cases and settlements in individual plants,
using feedback forms to find out how employees believe their allegations
have been handled, and following up on chilling effect letters have been
recommended to NRC, but none of these methods have been implemented
to date

To improve the timeliness of Labor's allegations processing, we
recommend that the Secretary of Labor establish and meet realistic
timeliness standards for all three steps in its process for investigating
discrimination complaints by employees in the nuclear power industry

To improve NRC's ability to monitor the allegation process, we recommend
that the Chairman, NkC, complete implementation of the NRC review team'’s
recommendation to establish and operate the revised Allegation
Management System in all organizational components within NrRC, We also
recommend that the Chairman, NrC, and the Secretary of Labor coordinate
efforts to ensure that NrC's Allegation Management System includes
information on the status of cases at Labor

To improve NRC's knowledge of the work environment at nuclear power
plants, we recommend that the Chairman, NRC, ensure the implementation
of recommendations to provide information on the extent to which the
environment in nuclear plants is favorable for employees to report health
or safety hazards without fear of discrimination. This would include
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recommendations on tracking and monitonng allegation cases and
settlements, routinely providing feedback forms in allegation case
close-out correspondence, systematically following up on chilling effect
letters. and using a survey or other systematic method of obtaining
information from employees

In commenting on a draft of this report, NRC'S Executive Director for
Operations stated that the report presents an accurate description of the
process for handling discrimination complaints and of NrC's efforts to
improve in this area. He also provided some specific concemns and
observations and clarified several technical matters in the draft report
NRC's comments did not address the recommendations included in the
report. NRC'S comuments appear in appendix IV

We did not receive comments from the Secretar) of Labor on our draft
report. The Chairman of the ARE, Labor's Chief Administrative Law Judge,
the Assistant Secretary for Employee Standards, and a senior program
official in 0sHa did, however, provide comments. Comments by these
officials addressed the report's recommendations about Labor's timeliness
standards only from the perspective of 2=~ individual offices

The Chairman of the ARB stated that the ARB, as a first step in establishing
performance standards, is currently working with union officials to
overcome the concern that tracking the date an attorney begins work on a
case may constitute an attorney time-keeping requirement. He expects to
resolve this concern soon. The Chairman added that the suggested
timeliness standard of 90 days for ARB to review ERA cases 1S nol realistic
unless the Board severely restricts the parties’ ability to properly brief the
issues presented. ARB'S comments appear in appendix V

Labor's Chief Adsiunistrative Law Judge stated that our draft report
appeared to provide a fair assessment of NrC's and Labor's handling of ERA
cases. He agreed that the suggested timeliness standard of 240 days for
ALJS to hear a case and issue a recommended decision is a reasonable
benchmark. but stated that, in designing any 'egislation or reguiaton Lo
implement the benchmark several factors should be addressed: (1) in
appropriate circumstances, there must be provisions to extend the tme
limit. (2) existing case law conflicts with a strict tume limit on discovery
and hearing, and (3) timeliness standards are only reasonable if the
responsible agency has adequate staff. He also pointed cut that ALJs are
currently directed to provide NR information on ERA discnimination cases
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information on all AL decisions is available on the oAl Home Page on the
World Wide Web, and, if requested, 0AL) will work with NrC to improve its
monitoring program. OALJ's comments on our draft report appear in
appendix VI.

The Assistant Secretary of Labor for Employee Standards commented that
the primary purpose of reassigning initial investigations from the Wage
and Hour Division to 0sHA was part of an exchange of responsibilities.
Before the reassignment, 0sHa had responsibility for the employee
protection, or “whistieblower,” provisions of certain laws and the staff
devoted to the enforcement of these provisions. Wage anc Hour was
responsible for certain employee protections affecting farm workers and
made field sanitation inspections as part of its regular investigations.
These responsibilities were exchanged in order to better use program
expertise and promote effective and efficient use of resources. The
Assistant Secretary also clarified several technical matters in the draft
report. The Employment Standards Administration's comments on our
draft report appear in appendix VII.

A senior 0sHA headquarters official responsible for overseeing OsHa
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