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BEFORE Ti!E.

UNITED STATES OF AMERICA
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In the Matter of *
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XERR-MCGEE CORPORATION ) - g,

AMENDMENT TO SOURCE .) SUB 1010 00CKETED g
MATERIAL LICENSE ) CMEC

.g. -
'
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PETITION TO REQUIRE PUBL'ICATION *DM-

OF PROPER MOTICE OF IIEARING
.

s

The Natural Resources Defense Council hereby petitions the

Atomic Encrgy Commincion to publich in the' Federal Register and *
,

,

. distribute in the area of concern (the State' of' Oklahoma *) a notice <

which adv ses the general public of its right to intervene and
.

participate in a hearing on the denial of the application of

Kerr-McGoo Corporation to taland its license.

The Rorr-McGoo Corporation, holder of a AEC license authorizing .
,

. the use of source material in the production of uranium hexaflouride,

demanded a hearing pursuant to 10 CFht Part 2, Section 2.103 to

dispute the commission's denial of an araendment to that licenso ,

which would permit disposal of certain radioactive waste raaterialc.

(38 F.R. 18921 July 21, 1973)
'
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The notico of hearing was issued on July 1 6', 1 ,9 7 3 (38 F.R.-

.

18921, July 16, 1973) and the Atomic Safety and Licensing Board

was designated on July 20, 1973. (38 F.R. 19422, July 20, 1973)
.

Although both of those noticos were issued pursuant to 10 CFR
'

Part 2, the rules of practice.of the'AEC, neither specified the

opportunity or procedures for intervention and participation by.

'

interestod member's of the public.-
,

10 CFR 2.714 provides Lhut any poli.on . "whose interest may
.

.be affected by a [ Commission] proceeding and who desires to

participate" may do so, upon the filing of a written petition
,

*

within a prescribed time period.
, ,

10 C)'R Part 2, S,cc. 2.715 allows for limited appearances by-

persons who are not parties, but who desire to make a written .

or oral statement on the issues involved in the hearing.

This right to intervene is not limited to !;arings conducted

under-10 CFR Part 50, the Licon' sing of Production-and Utilization

Facilities. 10 CFR Part 2 sets forth general rules governing all

types of proceedings before the Atomic Energy Commission, and unless

othoruise stated, the rights and privileges cutablished in this

section apply.
,

The request for this hearing was made by the Ferr-McGee
.

Corporation under the provisions of 10 CFR Part 2 (10 CFR Part 2,
'

Sec. 2.103). Furthertaoro , 10 CFR Part 40, by which Korr-McGee
,
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obtained its license, does not establish different procedures*

to be followed for'the licet.3ing of the use and disposal of ..

source material. On the : contrary, it states that:
.

"Each license issued pursuant to the
regulations in this part shall bc ,

,.

subject to all provisions of the'

act...and to all rules, regulations
and orders of the Commission /", .i

(10 CFR .40. 41(a) )'
.

It is not sttfficient for the commissica to es tablish rights
4

if the parties entitled to them are hot informed of their existence.
i

In fact, it is meaningless. The granting of the right to inter-
,

vene carries with it the resp,onsibility to provido proper noticeI

to the public that a particular hearing is one in which inter-
vention is pcrmitted, a'nd to specify the procedures to be followed'

,

in becoming a participant. ,

.
,

f

Whdt constitutes proper notice of AEC proccedings it set
,

fordt in Part 2, Soc. 2.104, Notico of I! caring, and Soc. 2.105,
,

Notice'of Proposed Action. Sec. 2.105 is applicabic to the J
'

hearing on the Kerr-McGee license amendmerit since this is not a'

proceeding which is required under the Act (romaining the option

of the licensec) and becaude the action does not concern the
construction or licensing of a production cn: testing facility.

The propoucd action involved at this point is the hearing itself,
|
l although,it can be argued that the original proposed action - the'

denial of the licensc-should have been properly noticed as well.

.

.
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10 CFR - 2.105 (d) specifics two items to b"o contained in the -
-

~

notice of proposed action; (1) that thc applicant may request a'

hearing, and (2) that"any person whose into'rcst may be affected ;

. ,
'

by the proceeding may file a petitidn to intervene". The appli-

c' ant has been notified and has exercised its right to demand a

hehring. The notice of the' proposed.actio,n did not, however,
,

'

set forth the righ't o5 interested persons to intervene or a

statomont of procedures to be folldwed.'

'

'For this reason, andlin respect of the interest of the

Commission in careful observance of its ru]cs, we request a
'

re-issuance of the public notico for this hearing. Not only -
.

'will this assure protect' ion of the rights of all interested

persons, it will avoid difficultics which might occur at a
,

later date if a decision issued as a result of'an improperly

noticed hearings were disputed.

While the filing of an amended notice would delay the com-
"

'

moncement of the evidentiary hearing (now scheduled for August
,

27, 1973) we focl that the of.fect.of such delay, if no parties '

sock to intervenc, will be minimal. If delay occurs because of

! the intervention' of persons yhose interest is affected by the
,

action, the public interest will have been served by the timely
'

raising of relevant issues. *
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* In our opinion the ASLB has the. authority to d,etermine-
-

whether or not the notices which appeared in - the Federal Register

were improper, and through this authority it c'an re-issue amended
*. .

,

not1CcS.
'

However, to avoid delay should the ASLB determine that it

lacks jurisdiction over the question' of 'wlfat constitutes proper.

-

notice, we are si,multaneously filing this petition with the-

.

!Conunission. In the event the ItSLB determines thal it lacks
'

. jurisdiction we request that tho hearings be postponed pending

a Co'nmission resolution of the matter, and the issuance of a
.

"
*

proper notice. . , ,,

Respectfully submitted,
, ,

.

f''<t . tu.f hk
' '

-c. ~

Karin P. Sheldon
Counsul for Natural Resources

Defense Council
,

*
/

.
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Datc.1: August 7, 1973 .

.

.

O

O



(- - ..

.

() ' (~s.
'

' .
,

]BEFORE Ti!E
UNITED STATES OF AMERICA
ATOMIC ENERGY COFiMISSION*

.

,

.

.

<

In the Matter of
.

KERR-MCGEE CORPORATION )
AMENDMENT TO SOURCE ) ,SUB 1010.

MATERIAL LICENSE )*

'

-

. .

'
*

.

NOTICE OF APPEARANCE
o

This is to notify the Atomic Encrgy Commission of the |'

appearance of Karin P. Sheldon on behalf of the Natural Resources

Defense Council in the above captioned matter.
.

.

Name - Karin P. She.ldon - -

<

.

Addr'ess - Berlin', Roisman & Kessler
1712 N Strcct, N.W. ,

Washington, D.C. .20036

Telephono - 833-9070.

Basis for Eligibility - Supreme Court, State of Washington
United States District Court, District

of Columbia'

United States Court of Appeals, District. I
of Cdlumbia Circuit'

Appearing on behalf of - Natural Resources Defense Council
1710 N Srteet,_N.W.
Washington, D.C. 20036

Respectfully submitted,
.

f.?
<!c ,--'

.

/
Karin P. Sheldon i

Councol for Matural Resources
Defe.nce council

.

Dated: August 7, 1973
.
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UNITED STATES OF AMERICA
ATOMIC ENERGY COMMISSION. ,
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In the Matter of -

'

KERR-MCGEE CORPOIMTION )
AMENDMENT TO SOURCE ) SUB 1010
MATERIAL LICENSE )

* *
,

.

.

.
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,

, CER'i'IFICATE OF ' SERVICE
.

I hereby cortify that a copy of the f orogoing " Petition

To Rcquire Publication Of Proper Notico Of IIcaring" and

"Notico of Appaarance" was hand- delivered or mailed, postage
,

.

prepaid,this 7th day of August, 1973 to the.following: .

'
.

,

. .

*

Frank Karas, Chief Dr. Dale F. Dabcock
Public Proceedingu Staff 711 Riv'er Road
Office of the-Secretary Wilmington, Delawarc 19809

of the ccm.s.ies. ton
U.S. Atomic Energy Commission Lenter 1(crnbli th, Jr.
Room 104 Atolaic Safety & Licensing
1717 11 Street, N . N.. Board Panel
Washington, D.C. 20545 U.S. Ato:aic Energy Comrainsion

WashingLon, D.C. 20545*

Korr-I*cGuo Corporation .

I;crr-McGoo Building
Oklahona City, Oklahoma

John B. Farnahides, Esq.
Chairman .

Atomic Safety & Licensing *

'

Doard Panal
'

U.S. Atomic Energy Condainaion
Washington, D.C. 20545

.

N (? - , , . .
|

y,e.
" Karin P. Sho.Ldon
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