UNITED STATES
NUCLEAR REGULATORY COMMISSION

WASHINGTON, D.C. 2055650001
June 12, 1997

MEMORANDUM TO: Adequacy and Compatibility Working Group (WG):

Aubrey Godwin, AZ
Roland Fletcher, MD
John Telford, RES
Hampton Newsome, OGC
Richard Woodruff, Rl

from Cm&mmww

SUBJECT: FOLLOW-UP ON COMPATIBILITY AND
THE WRONGDOING RULE

In a memorandum dated April 18, 1997, it was requested that you provide your views
on the matter of the compatibility category on the wrongdoing rule and associatea
wrongdoing procedures by April 25, 1997, It was also requested that you provide
your views on the issue of whether Agreement States should have conflict of interest
requirements.

We have received responses from all WG members. Copies of responses on the issue from
WG members are attached; one WG member responded by telephone. The responses
indicate that two WG members support Option 2. One member supports Option 1 &s his
first choice and would support Option 3 as a second choice. Three WG members would
support Option 3. Mr. Lohaus, resource person to the WG, would support Option 3.

These responses indicate that the majority of the WG members would support Option 3,
change the categorization for the wrongdoing requirements to Compatibility Category C
and, consistent with the categorization for 10 CFR 40.10, retain the current C
categorization for procedures for investigation of wrongdoing. In view of the above
responses, we will include the following draft paragraph in the staff’'s paper being
developed on the issues of wrongdoing and conflict of interest.

“"The Adequacy and Compatibility Working Group in its ‘Supplemental
Report of the Joint NRC-Agreement State Working Group for Development
of Implementing Procedures for the Final Policy Statement on Adequacy
and Compatibility of Agreement State Programs,’ dated January 29, 1997,
provided that requirements dealing with wrongdoing in 10 CFR 30.10 and
70.10 be designated as a Compatibility Category D, not a matter of
compatibility, and wrongdoing procedures be designated as a Compatibility
Catego:y C (10 CFR 40.10, which was inadvertently categorized as a
Category C, would also be a Category D). The Working Group conciuded
that each State should have flexibility to determine the level or definition of
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wrongdoing which they might reflect in their implementing procedures based
on how wrongdoing is defined and handled in individual State statutes. The
Working Group concluded, however, that each State should have procedures
in place for addressing licensee wrongdoing given its potential transboundary
significance and potential gap that might be created between the NRC and
Agreement State Programs, if deliberate misconduct and wrongdoing issues
involving Agreement State licensees were not pursued and closed. For
example, an Agreement State licensee who is determined to have carried out
activities involving misconduct in an Agreement State’s jurisdiction if not
properly handled, could potentially carry out the same activities in NRC or
another Agreement State’s jurisdiction under reciprocity.

Staff requested re-evaluation of the compatibility category of 10 CFR

30.10, 40.10, and 70.10 by the Working Group. The majority of the
Working Group members would support changing the designation for the
wrongdoing requirements to a Compatibility Category C, and retaining
wrongdoing procedures as a Compatibility Category C. The staff aqrees with
the suggyested revision to the wrongdoing requirements compatibility
categorization.

Given the concept of legally binding requirements (LBRs), the State could
address this area either in statutes, regulations, or another form of LBR.
Therefore, identifying that States need to adopt the essential objectives of
the NRC’s wrongdoing requirements would assure that each State had
established a LBR providing a basis for the implementing procedures. In
addition, requinng Agreement States to adopt compatible rules or LRBs
would provide greater assurance that States adequately address this area
and would help assure greater consistency in the nationwide program for the
regulation of Agreement materials."

In addition, only two WG members responded to whether conflict of interest requirements
should be made a matter of compatibility. | have received one abstention in terms of
vetes. | would still like to hear from the remaining members of the WG on this issue.

Attachments:

As stated
Distribution:
DIR RF DCD (SP0O3)
SDroggitis PDR (YESV)

Compatibility File
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DOCUMENT NAME: G:\CHM\COMPAT\WRONGDOI.NG3 *See previous concurrence.

To receive & copy of this document, indicate in the box: "C" = Copy without attachment/enclosure “E" = Copy with attachment/enciosure "N” = No copy

OFFICE OSP OSP:DD OSP:Q)
NAME |CMaupin:nb/gd PHLohaus I'RL'_BangaM_-_
ATE | 05/07/97°* 05/08/97 " 06//,/97




Adequacy and Compatibility -2- MUN 12 907
Working Group (WG)

wrongdoing which they might reflect in their implementing procedures based
on how wrongdoing is defined and handled in individual State statutes. The
Working Group concluded, however, that each State should have procedures
in place for addressing licensee wrongdoing given its potential transboundary
significance and potential gap that might be created between the NRC and
Agreernent State Programs, if deliberate misconduct and wrongdoing issues
involving Agreement State licensees were not pursued and closed. For
example, an Agreement State licensee who is determined to have carried out
activities involving misconduct in an Agreement State’s jurisdiction if not
pronerly handled, could potentially carry out the same activities in NRC or
another Agreement State's jurisdiction under reciprocity.

Staff requested re-evaluation of the compatibility category of 10 CFR

30.10, 40.10, and 70.10 by the Working Group. The majority of **2
Working Group members would support changing the designation for the
wrongdoing requirements to a Compatibility Category C, and retaining
wrongdoing procedures as a Compatibility Category C. The staff agrees with
the suggested revision to the wrongdoing requirements compatibility
categorization.

Given the concept of legally binding requirements (LBRs), the State could
address this area either in statutes, regulations, or another form of LBR.
Therefore, identifying that States need to adopt the essential objectives of
the NRC's wrongdoing requirements would assure that each State had
established a LBR providing a basis for the implerr enting procedures. In
addition, requiring Agreement States to adopt compatible rules or LBRs
would provide greater assurance that States adequ.tely address this area
and would help assure greater consistency in the nationwide program for the
regulation of Agreement materials."”

in addition, only two WG members responded to whether conflict of interes. requirements
should be made a matter of compatibility. | have received one abstention in terms of
votes. | would still like to hear from the remaining members of the WG on this issue.

Attachments:
As stated
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wiongdoing which they might reflect in their implementing procedures based
on how wrongdoing is defined and handled in individual State statutes. The
Working Group concluded, however, that each State should have procedures
in place for addressing licensee wrongdoing given its potential transboundary
significance and potential gap that might be created between the NRU and
Agreement State Programs, if deliberate misconduct and wrongdoing issues
involving Agreement State licensees were not pursued and closed. For
example, an Agreement State licensee who is determined to have carried out
activities involving misconduct in an Agreement State’s jurisdiction if not
properly handled, could potentially carry out the same activities in NRC or
another Agreement State’s jurisdiction under reciprocity.

Staff requested re-evaluation of the compatibility category of 10 CFR

30.10, 40.10, and 70.10 by the Working Group. The majority of the
Working Group members would support changing the designation for the
wrongdoing requirements to a Compatibility Category C, and retaining
wrongdoing procedures as a Compatibility Category €. The staff agrees with
the suggested revision to the wrongdoing requirements compatibility
categorization.

Given the concept of legally binding requirements (LBRs), the State could
address this area either in statutes, regulations, or another form of LBR.
Therefore, identifying that States need to adopt the essential objectives of
the NRC's wrongdoing requirements would assure that each State had
established a LBR providing a basis for the implementing procedures. In
addition, requiring Agreement States to adopt compatible rules or LRBs
would provide greater assurance that States adequately address this area
and would help assure greater consistency in the nationwide program for the
regulation of Agreement materials.”

In addition, only two WG member responded to whether conflict of interest requirements
should be made a matter of compatibility. | have received one abstention in terms of
votes. | would still like to hear from the remaining members of the WG on this issue.
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State statutes. The Working Group concluded, however, thay each State should
have procedures in place for addressing licensee wrongdoing’ given its potential
transboundary significance and potential gap that might be/created between the
NRC and Agreement State Programs, if deliberate misconduct and wrongdoing
issues involving Agreement State licensees were not pursued and closed. For
example, an Agreement State licensee who is determingd to have carried out
activities involving misconduct in an Agreement State{lurisdiction if not properly
handled, could potentially carry out the same activitigs in NRC or another
Agreement’s jurisdiction under reciprocity. /

Given the potential significcince of this area, staﬂc{isagrees with the Working Group
and believes that the requirements set out in 10 CFR 19.20, 30.10, 40.10, and
70.10 should be adopted by the Agreement States as a matter of compatibility (i.e.,
both the wrongdoing requirements and implementing procedures should be
designated as a Compatibility Category C.) Statf believes this is not a significant
change from that recommended by the Working Group.

Under the approach suggested by the Working Group, the details of State legislation
would need to be examined during IMPEP reviews to assure that the State had
adequate authority to impiement wrongdoing procedures, which are requitad for
compatibility. (Staff does not believe a State could adopt and implement compatibie
procedures to investigate wrongdoing without having a supporting statutory
requirement in place.) ;

Given the new concept of legally binding requirements (LBR’s), the State could
address this area either in statutes, regulations, or another form of LBR. Therefore,
identifying that States need to adopt the essential objectives of the NRC
wrongdoing requirements would assure that each State had established a LBR
providing a basis for the implementing procedures. Finally, requiring that
Agreement States adopt compatible rules would provide greater assurance that
States adequately address this area and would help assure greater consistency in
the nationwide program for the regulation of Agreement materials.”

Please provide me with your comﬁnents on the paragraph above by c.o.b. May 9, 1997,
in addition, only one WG member responded to whether conflict of interest requirements

should be made a matter of compatibility. | have received one abstention in terms of
votes. | would still like to here from the remaining members of the WG on this issue.
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