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A. REGION
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) APPLICANT / LICENSEE: MARION MERRELL DOW INC.

RECEIVED DATE: 950301
DOCKET NO: 3009415
CONTROL NO. 300208

) LICENSE NO. 24-15595-01
ACTION TYPE: AMENDMENT
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_________________________________________
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AMENDMENT ;"""~~~~~~
RENEWAL '

LICENSE [ '', : ~ _~ _'" _" ~ _^
) 3. OTHER

______________,,.. ________________

-..___..... ..___________________
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MAY Z 21997

i

Pamela A. Barton
Radiation Safety Officer i

Hoechst Marion Roussel
P. O. Box 9627
Kansas City, MO 64134-0627

j Dear Ms. Barton:

We have completed our review of your decommissioning financial assurance documents
dated March 1,1995, and subsequent submittals dated November 16,1995, received
November 20,1995, dated April 1,1996, November 8,1996 and April 28,1997. Within

.
the scope of our review, no further deficiencies were identified. If additional information is

| required, we will contact you.

IIn addition, you will note that we are returning a number of financial assurance documents j

you previously submitted. These documents were replaced by submittals listed in the
preceding paragraph, and include the following: (1) Letter of Credit Number SB 13136,
(2) Amendment to Letter of Credit Number SB 13136, and (3) Letter of Credit Number
005103.

I

If you have any questions, please do not hesitate to call Kevin Null of my staff at (630) l

829-9854.

Sincerely, !

!

| |
'

|

| Original Signed By
Cassandra F. Frazier, Acting Chief

|
Nuclear Materials Licensing Branch

License No. 24-15595-01
Docket No. 030-09415|

l

l
t

j DOCUMENT NAME: M:\03009415.DE7
To receive a sepy of this document, indicate in the box: *C" = Copy without enclosures T = Copy with enclosures T = No copy

OFFICE DNMS/ Rill 6 , . &
NAME KGNULL: jaw /( M &qh f

! DATE 05/g97 / f/ $ 7'

i / OFFICIAL RECORD COPY
!

i
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CONV Q TION RECORD | TIG ) | DATE(time 5/6/97

| ,

|

O visit X CONrERENCE O TELEPHONE
'

O INCOMINo |

O OtrroOINo i

NAME OF PERSON (S) CONTACTED OR IN CONTACT ORGANIZATION (OFFICE, DEPT.ETC.) TELEPHONE NO.

Steve Lewis, OGC

susaEer

Hoechst Marion Rousell's 4/28/97 response to our 3/24/97 def. letter
i

SUMMARY

Steve reviewed item 3 of the licensee's response and stated he felt their
response should be deemed adequate, and the matter resolved re: the '

acceptability of their financial assurance.

| ACTION REQUIRED
I

!

l
! NAME OF PERSON DOCUMENTING Cor/SRSATION SIGNATURE DATE

| Kevin G. Null |

N h- 1 Tb 27
I ACTION TAKEN / /

'

I

SIGNATURE TITLE DATE

I

|

| t

|

i
'

:

i

4

e

|
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Hoechst Marion Rounsel
;

Hoechst Marion Roussel, Inc.

1;:236 Marion Park Drise
Mail: P.O. Box 9627

i Kansas City, MO 64134-0627
Telephorv (816) 966-5000

April 28,1997

0
United States Nuclear Regulatory Commission hDRegion III
Attention: Kevin Null
Lisle, Illinois 60532-4351

.

Dear Mr. Null,

i You will find enclosed documentation to address the requests made in correspondence
dated March 24,1997. '

|

Items number I and 2 of this correspondence dealt with the Standby Trust Agreement. ;
. The Standby Trust Agreement was modified to incorporate the changes. Two original
! i

documents with original signatures are provided.
i

| To address item number 3, a Certified Copy of Corporate Resolutions is enclosed.
'

i

|

If there are any questions, please feel free to call me at 816-966-5755.

Sincerely yours,
I

(jy)\L h- b

Pamela Barton i

Radiation Safety Officer
!

| \
,

i

I

,

;

e

1

RECEIVED
| loc hs: Marion Roussel

a -ms<, .'""" """"'' "''APR 291997,

/ gr. q_ps.grHoechst @GION III
_ .-
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CERTIFIED COPY OF

CORPORATE RESOLUTIONS
|

I, Rebecca R. Tilden, Secretary of Hoechst Marion Roussel, Inc. (formerly
Marion Merrell Dow Inc.), a Delaware corporation (the " Corporation"), do hereby |
certify that the following is a true and correct excerpt from the Restated Authori-

|
zation Policy of the Corporation, that such Restated Authorization Policy has been i

duly authorized and approved by the Board of Directors of the Corporation, and that
such excerpt is in full force and effect on the date hereof:

6.03 Loans and Loan Guarantees: General Authority of the Board and
Certain Officers. 1

(e) Authority of Certain Officers with Respect to Letters of Credit,
Bonds and other similar instruments. Subject to the condition
that the provisions of this subsection will not expand the
authority delegated by the Board pursuant to any other s'ection
of this Policy or otherwise, the Chief Executive Officer, the Chief
Financial Officer and the Treasurer may authorize and cause to
be executed and delivered letters of credit, bonds, guarantees
and other similar instruments that guarantee or secure
payment or other performance in connection with any

: authorized transaction, including any transaction entered into
'

as part of any normal business operations. Such instruments
may contain such terms and conditions as any such officer may
approve. The authority granted hereunder includes the
authority to approve, execute and deliver any comfort letter, i

letter of awareness or similar instrument. Such comfort letters,
letters of awareness, and other similar instruments may contain
such terms and conditions as any such officer may approve.,

|

| I do further certify that there is no provision in the charter or bylaws of the
Corporation limiting the power of the Board of Directors to adopt the foregoing!

'

Restated Authorization Policy, and I do certify and warrant that the same are in
conformity with the provisions of said charter and the bylaws of the Corporation
and within its corporate and lawful powers.

I do further certify that the below named person has been duly elected or !
appointed, has duly qualified and is, on the date hereof, an officer of Hoechst |

Marion Roussel, Inc. holding the respective office set forth opposite his name, and |
the signature set forth below is his genuine signature: )

!
J
i

'

i:\com mon \k lk \ce rt i fy\s ure t y.ce r (Page 1 ot 2 Pages)

. . - - -
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i
i

NAME- OFFICE SIGNATURE

Kevin M. Hartley Vice President Finance
and Treasurer

/ U

I do further certify that the person named above is authorized individually to
sign the Standby Trust Agreement dated November 4,1996.

Witness my hand and the seal of the Corporation on the 14th day of April, |
1997. ,

/1
/

/
u La- ie d. ,-

Rebecfa R. Tilden, Secretary

|
|

:S E A L).

!
!

!

! .

i

|

I

!

!
$
;

;

i

{

f i:\com mon \k t k\ certify \ surety.cer (Page 2 of 2 Pages)
I
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Amendment to ~~~

Standby Trust Agreement
)

This amendment to the Standby Trust Agreement dated as ofMay 29,1991, by and between Hoechst
|

Marion Roussel, Inc. (formerly Marion Merrell Dow Inc.), a Delaware Corporation, herein referred to as the l

" Grantor" and Commerce Bank of Kansas City, N.A., 922 Walnut, Kansas City, Missouri, 64106, the
" Trustee" is dated as ofNovember 1,1995 and amends the Standby Trust Agreement.

'NHEREAS, the U.S. Nuclear Regulatory Commission (NRC) an agency of the U.S. Government,
pursuant to the Atomic Energy Act of 1954, as amended, and the Energy Reorganization Act of 1974, stands

~

as the potential beneficiary of the Standby Trust Agreement in accordance with regulations of Title 10, I

,

Chapter I of the Code of Federal Regulations, Part 30. -

!

WHEREAS, the Standby Trust Agreement may be amended by an instrument in writing executed by i

the Grantor, the Trustee, and the NRC, or State Agency, or by the Trustee and the NRC or State Agency, if |
the Grantor ceases to exist; and

WHEREAS, the Grantor, the Trustee and the NRC desire to amend the Standby Trust Agreement.

NOW, THEREFORE, in consideration of the foregoing and other valuable consideration, the receipt and
sufficiency of which are hereby acknowledged the Grantor, the Tmstee, and the NRC hereby agree as follows:

1. Amendment. The Standby Tmst Agreement is hereby amended as follows:

(a)(1) License Number 24-15591-01 as found in "Section 2. Costs of Decommissionine " is hereby
deleted in its entirety and replaced by the following:

" License Number 24-15595-01"

(a)(2) The language of"Section 5. Payments for Required Activities Specified in the Plan." is amended
to incorporate the following:

"No withdrawal from the fund can exceed 10% (ten percent) of the outstanding balance of the
'

Fund or $75,000 (seventy-five thousand dollars), whichever is greater, unless NRC approval is
attached."

l
l
! (b) Except as expressly amended hereby, the Standby Trust Agreement shall remain in full force and

effect.

2. Effective Date of Amendment. The foregoing Amendment shall be effective April 1,1997.'

3. Governine Law. This Amendment shall be administered, construed and enforced according to the laws of
the State of Missouri.

M Eli abA'RC"StilyTrAG
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IN WITNESS WHEREOF the parties have caused this Amendment to be executed by the respective officers
duly authorized and its corporate seal to be hereunto aflixed and attested as of the effective date written
above.

Attest: Hoechst Marion Roussel, Inc.

| (Formerly Mario ferrell Dow c.)

hlldlI

Ddnise C. Lynch" [/ Anal. & Reptg.Bus /
BY: Kevin(M. Hj(rt/ey /)

Vice President, TITLE: Vice Presdient, Finarfeb 6 Treasury

Attest: TRUSTEE: Commerce Bank of Kansas City, N. A.

| hL4tHO> 0s. )i ur14 A//hW /
'b W b !''O kki'hNy ., Y

. lTLE ..c; ;

Attest: U.S. Nuclear Regulatory Commission

,

BY:
TITLE

|

|

I

MEH gitnNRC'StByTrAG

:
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MAR 2 41997

Pamela A. Barton
Radiation Safety Of ficer
Hoechst Marion Roussel
P. O. Box 9627
Kansas City, MO 64134-0627

Dear Ms. Barton:

We have completed our review of your financial assurance submission dated November 8,
1996, in response to our August 16,1996 letter and find that we will need additional
information as follows:

1. Revise Section 2 of the Standby Trust Agreement to Correctly Reference the
License Covered by the Agreement (Regulatory Guide 3.66, page 4-18)

|

Section 2 of the submitted standby trust agreement states that "this Agreement
pertains to the costs of decommissioning the materials and activities identified in
License Number 24-15591-01 ... as shown in Schedule A" (emphasis added).y
However, the correct license number is 24-15591-01 (according to the surety
bond, Schedule A to the standby trust, and the cover letter to the submission). To
ensure that the standby trust agreement effectively addresses the license covered
by the agreement, please revise Section 2 of the standby trust agreement to
correctly reference license number 24-15595-01, as called for by Regulatory

| Guide 3.66 " Standard Format and Content of Financial Assurance Mechanisms
| Required for Decommissioning Under 10 CFR Parts 30,40, 70, and 72" (June

1990), page 4-18.

I 2. Revise the Standby Trust Agreement to include Language Omitted From Section 5 I
I Limiting Withdrawals to No More Than 10 Percent of the Outstanding Balance

Without Written NRC Approval
!
| The standby trust agreement submitted by the licensee does not include the
| following provision in Section 5: "No withdrawal from the fund can exceed _

f percent of the outstanding balance of the Fund or _ dollars, whichever is greater,
f unless NRC approval is attached." NRC guidance specifies that the appropriate

| / level to complete the blanks is 10 percent, meaning that no more than 10 percent
; of the outstanding balance of the trust may be withdrawn at a time without written

approval from NRC. This provision provides NRC greater opportunity to monitor the
licensee's decommissioning spending by requiring NRC approval for withdrawals
larger than the specified amount. Please revise Section 5 to add this provision.



..

../ n
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P. Barton -2-

3. Submit Evidence Indicating that the Person Signing the Standby Trust Agreement
for the Licensee is Authorized to Represent the Company (Regulatory Guide 3.66,
page 3-14)

The submitted standby trust agreement is signed by the licensee's "V.P. Finance &
Treasurer." However, the submission does not p; ovide sufficient evidence
indicating that this person is authorized to enter into a standby trust agreement for
the licensee, as recommended in Regu/atory Guide 3.66, page 3-14. The previous
submission included an excerpt from the licensee's corporate by-laws that
authorizes company vice presidents to represent the licensee "at the request of the
President or in his absence or in the event of his inability or refusal to act." The
previous submission also included documentation that the president was absent
when the surety bond was executed. The current submission, however, does not
indicate whether any of these conditions applied at the time the replacement
standby trust was executed.

Evidence of authority to represent the licensee is necessary to enstrie the validity
and enforceability of the mechanism. Therefore, please submit a copy of the /

corporate by-laws or other evidence (e.g., a written request or authorization from |
'

the president) indicat;ng that the person signing the standby trust agreement is
authorized to do so.

I
Sincerely, '

Original Signed By
Kevin Null
Nuclear Materials Licensing Branch

License No. 24-15595-01
Docket No. 030-09415

DOCUMENT NAME: M:\03009415.DF7
To receive a copy of this document, indicate in the box: "C" = Copy without enclosures "E" = Copy with enclosures "N" = No copy

OFFICE DNMS/ Rill /Q | |

| NAME KNULL: jaw //
'

DATE 03((/97
OFFICIAL RECORD COPY
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g j NUCLEAR REGULATORY COMMISSION*
2 WASHINGTON, D.C. 20666 0001

\...+/ March 6, 1997*
i

MEMORANDUM T0: Cassandra Frazier
,

Materials Licensing Section
j Division of Radiation Safety

and Safeguards, Region III
' '

FROM: Louis M. Bykoski
Facilities Decomissioning Section
Low-Level Waste and Decommissioning

Projects Branch
| Division of Waste Management, NMSS
.

SUBJECT: THE OFFIC iF THE GENERAL COUNSEL AND CONTRACTOR COMMENTS ON*

NON-STANDARD FINANCIAL ASSURANCE SUBMITTALS

1

j Our contractor, ICF Incorporated, and the Office of the General Counsel (0GC)
have reviewed and provided coments on the Battelle Memorial Institute, Allied

-; Signal Aerospace, Frontier Technology, Notre Dame, and Hoechst MaHon Rnnssel
nonstandard financial assurance submittals sent to us f5r review.

The ICF coments are presented in two parts. The first part deals with
specific recommendations to current deficiencies. The second part (Other
Issues) provides a discussion of changes to the standard wording that are
acceptable and are not considered to be deficiencies. The OGC coments may ,

include additional deficiencies that need to be corrected by the licensee and |
'

coments for our internal use.

You should carefully review all the coments before preparing the deficiency
letter. We have attached both the ICF and OGC coments to assist you in your
review.

Ocachments: As stated

CONTACT: Louis M. Bykoski, NMSS/DWM
415-6754
Stephen Lewis, 0GC
415-1684

__
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List of iMSTRUCT10Ns

,

H0ECHST MARION ROUSSEL, INC.

.

{
[n reviewing the comments the reviewer will note that there will be someoverlap between ICF and 0GC consents.;

| fncluded in the basis for the deffefency letter:The following comments should be
a 1.
i. ICF comments 1 through 3 plus last paragraph.

2. All 0GC comments.
!

;-
All other comments and discussions are for reviewer information.:

J

e

e

e

S

|

I

|

|

l

!. -

1

. 1*

|

|
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MEMO T0: Louis M. Bykoski, NMSS |
1

FRON: OGC

RE: REVIEW OF NONSTANDARD Sl!BMITTALS

i
-HOECHST MARION ROUSSEL i

|
|

.. We have no
objection to the comments being transmitted to the Licensee in that |

they are all corrections or additions to the documents that ought
to be made under our current guidance. With regard to ICF's
recommendation (3), OGC believes that the NRC may reasonably rely
on the representation in the Standby Trust that the of ficers of the
Licensee and Trustee are " duly authorized." As to the Licensee, if
this representation were inaccurate, the NRC would be able to take
enforcement action under 10 CFR 5 30.9(a). However, Regulatory
Guide 3.66 calls for the submittal of evidence of the authorization
of the signatory. -

NMSS may wish to consider in the update of the j

Rcgulatory Guide that we understand is underway, simply stating
that a licensee's representation as to the authorization of the
officer signing a financial assurance instrument for it is
cufficient.

i

:

|

|
|

!

|

|

i

:

;

I

J
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ICF Incorporated
93001,ee liighway
Fairfax VA 22031-1207
703/934-3000 Fax 703/934-9740

January 16, 1997

To: Dr. Lou Bykoski, NMSS/NRC

From: Matt Borick and John Collier, ICF Incortcrated

Subject: Review of Surety Bond Submitted by Hoechst Marion Roussel, Inc.

Hoechst Marion Roussel, Inc. in Kansas City, Missouri, submitted a
certification of financial assurance and a new standby trust agreement to
accompany a previously-submitted surety bcnd.1 The submission addresses
decommissioning costs in the amount of $750,000 for license 24-15595-01 issued
under 10 CFR Part 30.2 According to the cover letter (dated November 8,
1996) to the submission, the new standby trust agreement is intended to
replace an earlier standby trust agreement submitted by Marion Merrell Dow,
Inc., which merged with Hoechst Roussel to form Hoechst Marion Roussel, Inc.

Upon review of the submission, ICF recommends that NRC require the
licensee to modify the submission in the following ways:

(1) Revise Section 2 of the standby trust agreement to correctly
reference the license covered by the agreement (Regulatory
Guide 3.66, page 4-16)

|(2) Revise the standby trust agreement to include language |

cmitted from Section 5 limiti.g withdrawals to no more than
10 percent of the outstanding balance without written NRC
approval; and

(3) Submit evidence indicating that the person signing the
standby trust agreement for the licensee is authorized to )
represent the company (Regulatory Guide 3. 66, page 3-14) . |

These recommendations and other issues are discussed below.
|

|

|

1 ICF reviewed two previous submissions regarding this license, cne from
Marion Merrell Dow, Inc. and one from Hoechst Marion Roussel, Inc., and
reported recommendations to NRC in memoranda dated June 28, 1995 and June 3,
1996.

2
ICF assumes that NRC has verified that the certification amount is

accurate under 10 CFR 30.35.
I

|

| Attachment
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(1) Revise Section 2 of the Standby Trust Agreement to Correctly Reference !

the License Covered by the Agreement (Regulatory Guide 3.66, page 4-18)

Section 2 of the submitted standby trust agreement states that "this
Agreement pertains to the costs of decommissioning the materials and

activities identified in License Number 24-15591-01 . as shown in Schedule. .

A" (emphasis added). However, the correct license number is 24-15595-01

(according to the surety bond, Schedule A to the standby trust, and the cover
letter to the submission). To ensure that the standby trust agreement
effectively addresses the license covered by the agreement, ICF recommends
that NRC require the licensee to revise Section 2 of the standby trust
agreement to correctly reference license number 24-15595-01, as called for by
Regulatory Guide 3.66 " Standard Format and Content of Financial Assurance ;

Mechanisms Required for Decommissioning Under 10 CFR Parts 30, 40, 70, and 72" I

(June 1990), page 4-18.

(2) Revise the Standby Trust Agreement to Include Language Omitted From |

Section 5 Limiting Withdrawals to No More Than 10 Percent of the l

Outstanding Balance Without Written NRC Approval

i

The standby trust agreement submitted by the licensee does not include I

the following provision in Section 5: "No withdrawal from the fund can exceed
percent of the outstanding balance of the Fund or ___ dollars, whichever

is greater, unless NRC approval is attached." NRC guidance specifies that the ,

appropriate level to complete the blanks is 10 percent, meaning that no more j

than 10 percent of the outstanding balance of the trust may be withdrawn at a
time without written approval from NRC. This provision provides NRC greater 1

opportunity to monitor the licensee's decommissioning spending by requiring |
NRC approval for withdrawals larger than the specified amount. ICF recommends
that Section 5 of the submitted standby trust agreement be revised to add this
provision.

(3) Submit Evidence Indicating that the Person Signing the Standby Trust
Agreement for the Licensee is Authorized to Represent the Company
(Regulatory Guide 3.66, page 3-14)

The submitted standby trust agreement is signed by the licensee's "V.P.

Finance & Treasurer." However, the submission dces not provide sufficient
evidence indicating that this person is authorized to enter into a standby
trust agreement for the licensee, as recommended in Regulatory Guide 3.66,
page 3-14. The previous submission included an excerpt from the licensee's
corporate by-laws that authorizes company vice presidents to represent the

|
licensee "at the request of the President or in his absence or in the event of
his inability or refusal to act." The previous submission also included j

I

documentation that the president was absent when the surety bond was executed. |

The current submission, however, does not indicate whether any of these

conditions applied at the time the replacement standby trust was executed. l
;

i

Evidence of authority to represent the licensee is necessary to ensure |'

} the validity and enforceability of the mechanism. Therefore, ICF recommends
| that NRC require the licensee to submit a copy of the corporate by-laws or
.

.-
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other evidence (e.g., a written request or authorization from the president) I
indicating that the person signing the standby trust agreement is authorized J

to do so.

Other Issues

Apart from editorial and non-substantive changes to the standard wording
'

provided in Regulatory Guide 3.66, the fo210 wing modifications are noteworthy:

, (a) The surety bond included in the current submission (which serves as
| Schedule B to the 12censee's standby trust agreement) is identical in

every respect to the bond previously reviewed by ICF (see ICF memorandum
dated June 3, 1996), except that the signatures on the two bonds are not
identical, and that the words " original document w/ original signatures
+ corporate seal" are handwritten on the newly submitted bond. (The
signatures on the two bonds appear to have been penned by the same
individuals.) These facts suggest that the bond included in the current
submission may be a photocopy of the originally-signed duplicate held by
the licensee. This should be acceptable to NRC, which should already
have an originally-signed duplicate of the bond from the licensee's
previous submission.

(b) The surety bond states that the surety company is located in New York.
The U.S. Department of Treasury's Circular 570, however, lists the
surety company's address in California and states that the California
surety company is licensed in all states. ICF believes that the New
York address and California address pertain to the same surety company
because the surety bond lists Califernia as the surety company's state
of incorporation (as does the accompanying power of attorney document).

(c) The heading of the payment surety bond does not specify the surety
company's type of organization. In addition, tue signature block does
not specify the address or state of incorporation of the surety company.
Although this information may help NRC to identify the surety company,
the surety company is identified as a " corporation" in the power of
attorney document, and the full address and state of incorporation of
the surety company are stated in the heading of the bond.

(d) The surety bond does not indicate the amount (s) guaranteed for each
covered facility, as recommended in Regulatory Guide 3.66, page 4-30.
Identifying the amounts guaranteed for each facility helps ensure that
funds will be available for all facilities as appropriate. However, the

licensee is using a certification ot financial assurance, which cannot
be allocated among multiple facilities ccvered by a single license.

(e) The heading of the surety bond contains a typographical error in that
the zip code for the Marion Park facility is listed as "64132-0627"

| (emphasis added). According to the cover letter to the submission,

| which is printed on company letterhead, the correct zip code is "64131-

| 0627." This error is not likely to reduce the effectiveness of the
surety bond because the bond also lists the correct zip code in the'
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business address of the principal (which is also the address of the
Marion Park. facility).

(f) The surety bond does not indicate a liability limit, as recommended on
page 4-32 of Regulatory Guide 3.66. This omission does not detract from
the protection provided by the mechanism, however. The penal sum, which
is stated on the first page of the surety bond, is equal to the
liability limit,

(g) The surety bond does not indicate the bond premium, as recommended by
Regulatory Guide 3. 66 on page 4-32. The bond premium represents an
agreement between the licensee and the surety company and its exclusion
from the surety bond does not affect the bond's remaining provisions. '

(h) As submitted, all signatures and titles are on a separate page from the
rest of the payment surety bond. Common practice (as suggested by the

recommended wording in Regulatory Guide 3.66, page 4-32) would have ,
signatures on the same page as at least some portion (e.g., the final
section) of the agreement. This practice helps ensure the validity of
the agreement by providing added certainty that the signatures apply to
the agreement. Although in this case the signatures fall on a separate
page, ICF does not believe that revising the document (e.g., re-

formatting the surety bond so that the last paragraph and the signatures
are on the same page) would substantially alter the degree of assurance ;
provided to NRC by the bond.

(i) As noted in the introduction to this memorandum, the new standby trust
agreement is intended to replace an earlier standby trust agreement
submitted by Marion Merrell Dow, Inc. It is worth noting, however, that
Section 16 of the earlier standby trust agreement allows the trust to be

| terminated only with the written consent of NRC. If the earlier trust

| has been tern nated without NRC's knowledge and approval then the

j required procedures specified in the trust agreement have not been

| followed. NRC may wish to investigate this issue with the licensee and
the trustee.

(j) The standby trust agreement does not identify the full address of the
trustee, as is recommended in Regulatory Guide 3.66, page 4-18. The

,

trustee's full name and address is often important in (1) allowing NRC |
to determine whether the trustee is qualified to act as trustee, and (2) !
ensuring that NRC will be able to communicate readily with the trustee I

!(e.g., to order payment for required decommissioning activities).
However, because the full address of the trustee is stated elsewhere in
the submission (i.e., in the specimen certificate of events) as "922 ;

Walnut (sic), Kansas City, Missouri 64106," the standby trust agreement
does not need to be revised to include the trustee's address in this ,

|case.
,

(k) Section 7(b) of the submitted trust agreement contains an incorrect
citation to the applicable sections of the Investment Company Act of
1940. .The section cites the applicable sections as "15 U.S.C. 80a-g1 et ,

3

seq." (emphasis added). According to Regulatory Guide 3.66, page 4-20,a

.

, , , - , , . . . _ . - -- - - - . . -
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the correct citation is "15 U.S.C. 80a-1 et seq." ICP does not believe
that this error is likely to affect the interpretation of Section 7(b) i

or to reduce the effectiveness of the agreement. If NRC wishes to
eliminate any possibility of the error affecting the agreement, NRC
could require the licensee to correct the error.

(1) The submitted standby trust agreement numbers the two sections
immediately following Section 17 as Sections 19 and 20, respectively
(i.e., there is no Section 18). In addition, the submitted Section 19
is titled " Choice of Law," whereas the corresponding section of the
recommended wording in Regulatory Guide 3.66, page 4-23, does not have a
title. These discrepancies should not diminish the financial assurance
provided to NRC because Section 20 of the submitted agreement
appropriately states that "The descriptive headings for each section of )
.this Agreement shall not affect the interpretation or the legal efficacy I

of this Agreement."

|

(m) The trustee of the submitted standby trust is identified in the I
'

introduction to the agreement as " Commerce Bank of Kansas City, N.A."
However, the phrase "of Kansas City" is struck out on the signature|

page. This should not affect the enforceability of the mechanism
because the submitted acknowledgment states that the person signing on
behalf of the trustee is "Vice President of Commerce Bank of Kansas
City, N.A."

(n) The standby trust agreement is not dated on the signature page. This
! does not affect the validity of the mechanism because the agreement

specifies an effective date in the opening paragraph.I

(o) Schedule A of the standby trust agreement is missing the following line i

recommended in Regulatory Guide 3.66: "This Agreement demonstrates j;
'

financial assurance for the followir.g cost estimates for the follo ing j

| licensed activities ...." However, as the purpose of Schedule A is
stated in Section 2 of the standby trust agreement, this omission should

not lead to confusion for the trustee (i.e., assuming Recommendation 1

has been implemented).

(p) Schedule A of the standby trust agreement is missing the following line j

recommended in Regulatory Guide 3.66: "The cost estimates listed here '

were last adjusted and approved by the NRC on This statement is"
.

intended to assist the trustee in evaluating the information in Schedule
,

| A, but is not critical to the trust's effectiveness because NRC will

! both evaluate the cost estimate (or, in this case, the certification

amount) and ensure that Schedule A is accurate.

|
(q) The standby trust agreement does not reference or include a Schedule C |

stating the trustee's compensation for serving as trustee. The
agreement states (in Section 12) that "The Trust 7e shall be entitled to
reasonable compensation for its services as agreed upon in writing with
the Grantor." Schedule C, called for by Regulatory Guide 3.66, would

,

I provide written evidence of the fee arrangement. Nevertheless, the
statement included in the agreement, in combination with the signatures

i
4
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of the licensee and trustee, and the annual valuation provision (see
Section 10), provide adequate assurance that the compensation is
reasonable and its effect on the trust is limited.

|

| (r) The standby trust agreement submitted by the licensee appropriately

! includes an acknowledgement substantiating the identity of the trustee.

| The agreement also includes an acknowledgement substantiating the
| identity of the licensee. Although this additional acknowledgement is
! r.ot called for by Regulatory Guide 3.66, its inclusion should not affect

the financial assurance provided by the mechanism.
|

!

| Finally, NRC should ensure that dccuments submitted by the licensee are
originally signed duplicates, as recommended in Regulatory Guide 3.66. Unless
the documents have been properly signed, NRC cannot be certain that the
financial assurance mechanism is enforceable. Because ICF does not possess

j the original submission, we cannot verify compliance with these requirements.

1

attachments

!

!

|

|
1

|

[

i

!
'

|

l
i

!
t

|
,

|-
4 ._ ._ - _ . _ _
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- APPENDIX A
CHECKLIST FOR DEcomISSIONING FINANCIAL ASSURANCE

NAME OF LICENSEE OR APPLICANT
Nacckd Maria Eowl . L

MAILINF, ADDRES5
Po Pat 9G27

% rar . Mo M t H- oG 21

A. Licensee Part (check one of the followinch

t/ Part 30 Licensee or Applicant Part 70 Licensee or Applicant

Part 40 Licensee or Applicant Part 72 Licensee or Applicant

8. Check appropriate item in each category (if applicable)
Rev. ,) L, w n %,,6 6+L

1. Hla/qc Date of Financial Assurance submission EncAon Oak : 5hi/%

2. Public Entity EReen M i ihs/w

/ Private Entity

3. / Certification of Financial Assurance $ 750, coo.co

"'"" b "''Decommissioning Funding Plan

4. (a) Prepayment Option (See Appendix B)
Trust Fund
Escrow Account
Certificate of Deposit
Government Fund
Deposit of Government Securities

(b) t/ Surety / Insurance /0ther Guarantee (See Appendix C)
/ Surety bond $15o,ooo.co

Letter of Credit
Line of Credit .

Parent Company Guarantee / Financial Test

(c) External Sinking Fund, Sinking Account and Surety /
| Insurance (See Appendix D)
i Trust Fund
| Escrow Account
! Certificate of Deposit

iGovernment Fund
Deposit of Government Securities
Surety Bond
Letter of Credit
Line of Credit

(d) StatementofIntent(publicentitiesonly),-
-

, 4

| *May not be used in combination with any other instrument.
i i

'

A-1*

.

.-
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APPENDIX C

CHECKLIST FOR SU8 MISSION OF SURETY / INSURANCE / PARENT COMPANY GUARANTEE

A. Check Appropriate Form of Surety / Insurance / Guarantee
;

| / Surety Bond

Letter of Credit
|

| _ _ Line of Credit !
|

| Parent Company Guarantee / Financial Test *
!

Insurance

| B. Check Documents Submitted for Surety / Insurance / Guarantee

| 1. Surety Bond
| / Surety Bond
! / Standby Trust Agreement

/ Acknowledgement

2. Letter of Credit
Letter of Credit-

! Standby Trust Agreement
Acknowledgement

3. Line of Credit .

'Verification
| Standby Trust Agreement
| Acknowledgement

4. Parent Company Guarantee
Letter fria Chief Executive Officer of Applicant or
Licen;se

Letter from Chief Financial Officer of Parent Company
Financial Test: Alternative (I or II)
Auditor's Special Report and Attached Schedule
Corporate Guarantee
Staney Trust Agreement
Acknowledgement

^

5. Insurance
| Certificate of Insurance

Standby Trust Agreement
Acknowledgement

"May not be used in combination with any other instrument.

!

I
.

| C-1

.
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EXHIBIT 3-6

CHECKLIST OF CRITERIA FOR REVIEW 0F SURETY BONOS

Leludee)in Copy of corporate by-laws or other evidence indicating that parties*

phs g4 signing the financial instrument (for the applicant) are authorized
to represent the organization in the transaction. ;

Evidence that the financial instrument is an originally signed
i NRC b check *

| g ,.,,). A *) duplicate (e.g. , an executed copy of the instrument).

Copy of Circular 570 of the U.S. Department of Treasury.*

/* Copy of broker / agent's power of attorney authorizing the
broker / agent to issue bonds.

[* Signed statement from applicant indicating that they will notify
NRC if the surety company intends to cancel or go bankrupt.

/* Date of execution of bond and effective date.

Name and address of licensee (principal).*

[* Type of business organization; State of incorporation, if.;
appropriate.

0%=McQ * NRC license number, identification of licensed facility (ies),

cmh na enh6Hy /
decommissioning costs.

%dal k emh k.hb'

/* Identification of corporate or individual surety (ies).

/ 1. Name; i

i

/ 2. State of incorporation;
3 Qualification in jurisdiction where facility covered by the

TCF verdie.1 surety bond is located.

/* Designation of obligee (NRC or State regulatory agency).

Msig * Recitation of consideration (fee paid for surety bond).

/* Liability of surety.

/ 1. Penal sus/ 2. Liettation of liability
.

/ 3. Condition (s) of liability

/ 4. Statement of joint and several liability

/* Statement of licensee's or applicant's regulatory obligations as
reason for bond.

l

/* Scope and duration of bond.

/ 1. Restricted to single obligation
/ 2. Continuing

: / 3. Provisions for renewal
/ 4. hble b a sbndby bd bel

3-17

.

- r-, - - ., ,- -,
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EXHIBIT 3-6 (Continued)

/e Termination.

/ 1. By surety |

/ 2. By principal |
/ 3. Effective date of termination or revocation

/. Adjustment of penal sun.

I/* Date.

/. sien.tur.s.

u,. gr 4u..
!

|
.

,

4

| i

!

*
!

l
|

i
i

|
<

| 3-18
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EXHIBIT 3-5

CHECKLIST OF CRITERIA FOR REVIEW 0F TRUST AGREEMENTS"

@[* Coty of corporate by-laws or other evidence indicating that parties
signing the financial instrument (for the applicant) are authorized
to represent the organization in the transaction.

h)RC. h> check * Evidence that the financial instrument is an originally signed
(ag . ...;,hA ) duplicate (e.g., an executed copy of the instrument).

-

[* Evi$rnce that the financial institution has authority to act as a
trustee.

t

/* Purpose of trust ("whereas" clauses).
'

| !. Description1

/* Grantor or grantors (introductory paragraph).

!. Names1

; 6). 2. Addresses (,. 5 A.i 4 h Ec3 (>** L(d-)

/* Trustee or trustees.'

No c&ltm 1. Names and addresses2

|

! / 2. Bank or corporate trustee (introductory paragraph) '

1

[* Identification of facilities and cost estimates (Section 2).b / , ,,,t L.

!* Words of transfer, conveyance, and delivery in trust (Section 3).

| /* Payments constituting the trust fund (Section 4).

/* Duration of trust,

i /* Description of trust property.
(

I / 1. Property described in attached schedule (Schedule 8)
/ 2. Cash

} / 3. Stock and other securities
!

!
~ [* Additions to trust.

/* Distribution of trust principal (Section 5).

/. Disbursement to licensee upon proper certification1
/ 2. Payment for activities at NRC's direction in writing

1

' Adapted from 17A Am Jur Legal Forms 2d (Rev) $251.94.
References are to recommended wording for trust agreements

provided in Section 4.3 of this guide.

3-14

!
:

j
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!
. EXHIBIT 3-5 (continued)

! 3. Refund to grantor at NRC's specification in writing after|
-

completion of decossissioning activities
Nining 4. WiMu\ prainas ma nor uced jo. pacek/e Trust management (Sections 6-8).

/. Discretionary powers1
/2. Fiduciary duty

. /3. Comming11ng and investment
! /4. Sale or exchange of trust property
i / 5. Scope of investments
i / 6. Express powers of trustee

/7. Sorrowing money and encumbering trust assets

(Optional provisions) ,*

Optional s. Insurance
9. Operation of business|

; 10. Compromise of claims

Taxes and expenses (Section 9).*
1

/* Annual valuation (Section 10)..

[* Advice of counsel (Section 11). '

/* Authority, compensation, and tenure of trustees (Sections 12-14).

/ 1. Trustee compensation (De JAd C.)| / 2. accessor trustee '

/ 3. Instructions to trustee

/* Amendment of agreement (Section 15).

!* Irrevocanility and termination (Section 16).

/* 1asunity and indemnification (Section 17).|

[* Law to govern construction and operation of trutt (Section 18). [6L.11 A \ ;ss .u ,., js

Interpretation and severability (Section 19). (Sca.- to - i-6-su.w)
e

.

Date (signature block). (ca I "I Fy. )Swing *

| [* Signatures (signature block).

[* Acknowledgements, seals or attestations, if necessary or desired
(witness by notary public).'

,

/* Acceptance of trust by trustee or trustees (acknowledpent).
'

|

3-15
|

.
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DEC 11191E !
!

!
i

i

MEMORANDUM TO: Louis M. Bykoski
,

Materials Decommissioning Section ;

| Low Level Waste and Decommissioning
( Projects Branch !

| Division of Waste Management, NMSS ;
I :

| FROM: B. J. Holt, Chief I

| Nuclear Materials Licensing Branch
| Division of Nuclear Materials Safety, Rlli !

\ \
| SUBJECT: REQUEST FOR ASSISTANCE IN THE REVIEW OF HOECHST

'

MARION ROUSSEL'S RESPONSE TO OUR AUGUST 16,1996 .i
i DEFICIENCY LETTER; LICENSE NO. 24-15595-01 I

! ;

{
'

On August 16,1996, the Region mailed a deficiency letter (attached) addressing NRC
contractor comments on Hoechst Marion Roussel's financialinstrument. The content of

l
i the letter dealt primarily with deficiencies in the licensee's Standby Trust Agreement.

)'
In response to the letter, the licensee submitted a raw Standby Trust Agreement

,

(reference letter dated November 8,1996). We ask that you review the document for -|
acceptability. '

|

Attachments: As stated;

|

CONTACT: Kevin G. Null,

I (630) 829-9854

cc: C. D. Pederson

,

|
,

!

I

DOCUMENT NAME: M:\03009415.OE6
To receive a copy of this document, in6cate in the box: *C" = Copy without enclosures "E" = Onpy with enclosures *II" = No copy

OFFICE DNMS/Rlli N |
,

,

NAME KNULL: jaw kg |
! DATE 12/<t/96

OFFICIAL RECORD COPY4

;

|

i
_,

.
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O oachst ceianese,

;

VIA Federal Ernrggy,
'

Office of the General Counsel Hoechst Celanese Corporation
,

Route 202-206
PO Box 2500
Somerville. NJ 08876-1258
908 231 2000,

Telex 833 449,

November 8, 1996 Fax 908 2312209

TSM-245-96
i Mr. Kevin G. Null
| United States Regulatory Commission
~

Region III: .

'801 Warrenville Road
Lisle, Illinois 60532-4351,

;-

3 RE: Hoechst Marion Roussel, Inc.. Troost Drive and Marion
.

Park Drive, Kansas City, Missouri
! NRC License Number: 24-15595-01
i Control Number: 030-09415
,

Dear Mr. Null:

I am responding to your letter dated August 16, 1996 addressed to,

Pamela A. Barton, whereby you notified Ms. Barton that.

i additional information was necessary to complete the review of
Hoechst Marion Roussel, Inc.'s NRC financial assurance,

) submission.
1

; Enclosed please find a new Standby Trust Agreement dated November
; 4, 1996 which will replace any prior Standby Trust Agreements.
j 'This new trust agreement incorporates all the changes noted in
; your letter, including a Letter of Acknowledgement, two specimen
] Certificates and a Certification Statement.
:
l' This additional information completes our application. If you

have any questions regarding our submission, please contact me at,
j 908-231-4673.

!
a very truly yours,
1

I
,

fmmc b 41 <- f -<st 4 Da

,

; Tema S. Maccaro

:keb

/ enclosures RECEIVED
cc: Pam Barton (Kansas City) NOV 121996

Mark Hanchar (Kansas City)
Melinda R. Martinson (Bridgewater) REGIO.N IH

O.' j . OL

Hoechst Ifd

,
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STANDBY TRUST AGREEMENT

TRUST AGREEMENT, the Agreement entered into as of November 4

1996 by and between Hoechst Marion Roussel, Inc., a Delaware corporation, herein
referred to as the " Grantor," and Commerce Bank of Kansas City, N.A., a national
banking association, the " Trustee."

WHEREAS, the U.S. Nuclear Regulatory Commission (NRC), an agency of the U. S.
Government, pursuant to the Atomic Energy Act of 1954, as amended, and the Energy
Reorganization Act of 1974, has promulgated regulations in Title 10, Chapter I of the
Code of Federal Regulations, Part 30. These regulations, applicable to the Grantor,
require that a holder of, or an applicant for, a Part 30,40,70 or 72 license provide
cssurance that funds will be available when needed for required decommissioning
cctivities.

WHEREAS, the Grantor has elected to use a surety bond to provide all such financial
cssurance for the facilities identified herein; and

WHEREAS, when payment is made under a surety bond, this standby trust shall be
used for the receipt of such payment; and

WHEREAS, the Grantor, acting through its duly authorized officers, has selected the
Trustee to be the trustee under this Agreement, and the Trustee is willing to act as
trustee,

NOW, THEREFORE, the Grantor and the Trustee agree as follows:

S'ection 1. Definitions. As used in this Agreement:

(a) The term " Grantor" means the NRC licensee who enters into this Agreement and
any successors or assigns of the Grantor.

(b) The term " Trustee" means the Trustee who enters into this Agreement and any
successor Trustee.

Section 2. Costs of Decommissioning. This Agreement pertains to the costs of
decommissioning the materials and activities identified in License Number 24-15591-01
issued pursuant to 10 CFR Part 30 as shown in Schedule A.

TRUST 7.WPD

'

_ _ _ _ _ _ _ _ _ _ _
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Section 3. Establishment of Fund. The Grantor and the Trustee hereby establish a
trust fund (the Fund) for the benefit of the NRC. The Grantor and the Trustee intend
that no third party have access to the Fund except as provided herein.

Section 4. Pavments Constitutino the Fund. Payments made to the Trustee for the
Fund shall consist of cash, securities, or other liquid assets acceptable to the Trustee.
The Fund is established initially as consisting of the property, which is acceptable to
the Trustee, described in Schedule B attached hereto. Such property and any other
property subsequently transferred to the Trustee are referred to as the " Fund,"
together with all earnings and profits thereon, less any payments or distributions made
by the Trustea pursuant to this Agreement: The Fund shall be held by the Trustee, IN
TRUST, as hereinafter provided. The Trustee shall not be responsible nor shall it
undertake any responsibility for the amount of, or adequacy of the Fund, nor any duty
to collect from the Grantor, any payments necessary to discharge any liabilities of the
Grantor established by the NRC.

Section 5. Payments fx geauired Activities Soecified in the Plan. The Trustee shall
make payments from the Fund to the Grantor upon presentation to the Trustee of the
following:

,

' A certificate duly executed by the Secretary of the Depositor attesting toi a.

the occurrence of the events, and in the form set forth in the attached
Specimen Certificate, and

b. A certificate attesting to the following conditions;

(1) that decommissioning is proceeding pursuant to an NRC-approved'

plan.

(2) that the funds withdrawn will be expended for activities undertaken
pursuant to that Plan, and

(3) that the NRC has been given 30 days' prior notice of Hoechst
Marion Roussel, Inc.'s intent to withdraw funds from the escrow
fund.

In the event of the Grantor's default or inability to direct decommissioning activities, the
Trustee shall make payments from the Fund as the NRC shall direct, in writing, to
provide for the payment of the costs of required activities covered by this Agreement.
The Trustee shall reimburse the Grantor o. other persons as specified by the NRC, or
State agency, from the Fund for expenditures for required activities in such amounts as

TRUST 7.WPD
,
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the NRC, or State agency, shall direct in writing. In addition, the Trustee shall refund to
the Grantor such amounts as the NRC specifies in writing. Upon refund, such funds
shall no longer constitute part of the Fund as defined herein.

Section 6. Trust Management. The Trustee shall invest and reinvest the principal
and income of the Fund and keep the Fund invested as a single fund, without
distinction between principal and income, in accordance with general investment
policies and guidelines which the Grantor may communicate in writing to the Trustee
from time to time, subject, however, to the provisions of this section. In investing,
reinvesting, exchanging, selling, and managing the Fund, the Trustee shall discharge
his duties with respect to the Fund solely in the interest of the beneficiary and with the
care, skill, prudence, and diligence under the circumstances then prevailing which
persons of prudence, acting in a like capacity and familiar with such matters, would use
in the conduct of an enterprise of a like character and with like aims; exceot that:

(a) Securities or other obligations of the Grantor, or any other owner or *

operator of the facilities, or any of their affiliates as defined in the
Investment Company Act of 1940, as amended, [15 U.S.C. 80a-2(a)],
shall not be acquired or held, unless they are securities or other
obligations of the Federal or a State government;

(b) The Trustee is authorized to invest the Fund in time or demand deposits
of the Trustee, to the extent insured by an agency of the Federal
Government, and in obligations of the Federal Government such as,

GNMA, FNMA, and FHLM bonds and certificates or State and Municipal
bonds rated BBB or higher by Standard and Poors or Baa or higher by
Moody's investment Services ; and

(c) For a reasonable time, not to exceed 60 days, the Trustee is authorized to
hold uninvested cash, awaiting investment or distribution, without liability
for the payment of interest thereon.

Section 7. Commingling and Investment. The Trustee is expressly authorized in its
discretion:

(a) To transfer from time to time any or all of the assets of the fund to any
common, commingled, or collective trust fund created by the Trustee in
which the Fund is eligible to participate, subject to all of the provisions
thereof, to be commingled with the assets of other trusts participating
therein; and

W.,$.__
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(b) To purchase shares in any investment company registered under the !

Investment Company Act of 1940 (15 U.S.C. 80a-a1 et seq.), including
one which may be created, managed, underwritten, or to which
investment advice is rendered or the shares of which are sold by the
Trustee. The Trustee may vote such shares in its discretion.

Section 8. Exoress Powers of Trustee. Without in any way limiting the powers and
discretions conferred upon the Trustee by the other provisions of this Agreement or by
law, the Trustee is expressly authorized and empowered:

(a) To sell, exchange, convey, transfer, or otherwise dispose of any property
held by it, by public or private sale, as necessary to allow duly authorized
withdrawals at thejoint request of the Grantor and the NRC or to reinvest
in securities at the direction of the Grantor;

(b) To make, execute, acknowledge, and deliver any and all documents of
transfer and conveyance and any and all other instruments that may be
necessary or appropriate to carry out the powers herein granted;

(c) To register any securities held in the Fund in its own name, or in the
name of a nominee, and to hold any security in bearer for..a or in book
entry, or to combine certificates representing such securities with
certificates of the same issue held by the Trustee in other fiduciary
capacities, to reinvest interest payments and funds from matured and-

redeemed instruments, to file proper forms concerning securities held in
the Fund in a timely fashion with appropriate government agencies, or to
deposit or arrange for the deposit of such securities in a qualified central !

3

depository even though, when so deposited, such securities may be
merged and held in bulk in the name of the nominee or such depository
with other securities deposited therein by another person, or to deposit or
arrange for the deposit of any securities issued by the U. S. Government,

-

or any agency or instrumentally thereof, with a Federal Reserve bank, but;

)i
the books and records of the Trustee shall at all times show that all such '

| securities are part of the Fund;
!

| (d) To deposit any cash in the Fund in interest-bearing accounts maintained
i or savings cedificates issued by the Trustee, in its separate corporate

capacity, or in any other banking institution affiliated with the Trustee, to
|the extent insured by ar1 agency of the Federal government; and

(e) To compromise or otherwise adjust all claims in favor of or against the
Fund. ,

t D+

TRUST 7.WPD k
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Section 9. Igxes and Exoenses. All taxes of any kind that may be assessed or
levied against or in respect of the Fund and all brokerage commissions incurred by the
Fund shall be paid from the Fund. All other expenses incurred by the Trustee in
connection with the administration of this Trust, including fees for legal services
rendered to the Trustee, the compensation of the Trustee to the extent not paid directly
by the Grantor, and all other proper charges and disbursements of the Trustee shall bei

! paid from the Fund.

Section 10. Annual Valuation. After payment has been made into this standby trust
fund, the Trustee shall annually, at least 30 days before the anniversary date of receipt;

i of payment into the standby trust fund, furnish to the Grantor and to the NRC a
statement confirming the value of the Trust. Any securities in the Fund shall be valued
at market value as of no more than 60 days before the anniversary date of
establishment of the Fund. The failure of the Grantor to object in writing to the Trustee|

within 90 days after the statement has been furnished to the Grantor and the NRC, or
State agency, shall constitute a conclusively binding asset by the Grantor, barring the
grantor from asserting any claim or liability against the Trustee with respect to the
matters disclosed in the statement.;

,

Section 11. Advice of Counsel. The Trustee may from time to time consult with,

'

;

counsel with respect to any question arising as to the construction of this Agreement or
any action to be taken hereunder. The Trustee shall be fully protected, to the extent

| permitted by law, in acting on the advice of counsel.

Section 12. Trustee Comoensation. The Trustee shall be entitled to reasonable
compensation for its services as agreed upon in writing with the Grantor.

,

Section 13. Successor Trustee. Upon 90 days notice to the Nuclear Regulatory
Commission, the Trustee may resign; upon 90 days notice to the Nuclear Regulatory
Commission and the Trustee, the Grantor may replace the Trustee, but such
resignation or replacement shall not be effective until the Grantor has appointed a

| successor Trustee and this successor accepts the appointment. The successor
Trustee shall have the same powers and duties as those conferred upon the Trustee
hereunder. Upon the successor Trustee's acceptance of the appointment, the Trustee
shall assign, transfer, and pay over to the successor Trustee the funds and properties
then constituting the Fund. If for any reason the Grantor cannot or does not act in the
event of the resignation of the Trustee, the Trustee may apply to a court of competent;

jurisdiction for the appointment of a successor Trustee or for instructions. The
successor Trustee shall specify the date on which it assumes administration of the trust
in writing sent to the Grantor, the NRC or State agency, and the present Trustee by

! certified mail 10 days before such change becomes effective. Any expenses incurred
by the Trustee as a result of any of the acts contemplated by this section sha|1 be, paid1

as provided in Section 9.

gg$%
'

_
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Section 14. Instructions to the Trustee. All orders, requests, and instructions by the
G,antor to the Trustee shall be in wr: ting, signed by such persons as are signatories to
this agreement or such other designees as the Grantor may designate in writing. The
Trustee shall be fully protected in acting without inquiry in accordance with the

grantor's orders, requests, and instructions. If the NRC or State agency issues orders,
requests, or instructions to the Trustee these shall be in writing, signed by the NRC, or
State agency, or their designees, and the Trustee shali act and shall be fully protected
in acting in accordance with such orders, requests, and instructions. The Trustee shall
have the right to assume, in the absence of written notice to the contrary, that no event
constituting a change or a termination of the authority of any person to act on behalf of
the Grantor, the NRC, or State agency, hereunder has occurred. The Trustee shall
have no duty to act in the absence of such orders, requests, and instruction from the
Grantor and/or the NRC, or State agency, except as provided for herein.

Section 15. Amendment of Agreement. This Agreement may be amended by an
instrument in writing executed by the Grantor, the Trustee and the NRC, or State
cgency, or by the Trustee and the NRC or State Agency, if the Grantor ceases to exist.

Section 16. Irrevocability and Termination. Subject to the right of the parties to amend
this Agreement as provided in Section 15, this trust shall be irrevocable and shall
continue until terminated at the written agieement of the Grantor, the Trustee, and the

-

)
NRC or State agency, or by the Trustee and the NRC or State agency, if the Grantor '

ceases to exist. Upon termination of the Trust, all remaining trust property, less final
trust administration expenses, shall be delivered to the Grantor or its successor.

1

Section 17. Immunity and Indemnification. The Trustee shall not incur personal liability
of any nature in connection with any act or omission, made in good faith, in the
cdministration of this trust, or in carrying out any directions by the Grantor, the NRC, or
State Agency, issued in accordance with this Agreement. The Trustee shall be
indemnified and saved harmless by the Grantor or from the trust fund, or both, from and
against any personal liability to which the Trustee may be subjected by reason of any
act or conduct in its official capacity, including all expenses reasonably incurred in its
defense in the event the Grantor fails to provide such defense.

. Section 19. Choice of 1,aw. This Agreement shall be administered, construed, and
j enforced according to the laws of the State of Delaware.

TRUST 7.WPD %
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Section 20. Interoretation and Severabilitv. As used in this Agreement, words in the
singular include'the plural and words in the plural include the singular. The descriptive
headings for each section of this Agreement shall not affect the interpretation or the
legal efficacy of this Agreement. If any part of this agreement is invalid, it shall not
affect the remaining provisions which will remain valid and enforceable.

IN WITNESS WHEREOF the parties have caused this Agreement to be executed by
their respective officers duly authorized and their corporate seats to be hereunto affixed
and attested as of the date first above written. '

| I

Attest: Hoechst Marion Roussel, Inc. |

|
i //

Name: / K! vin M.11artdy;

i Title: V d. Finance & Treasurer

| [Seai)

|

Attest: Commerce Bank ;f |t;;; 0%,, N.A.

4WAhd/ /

Nanfe: W fl U A M t h,is/i
; Title: ;''''i 'T T ENT

[ Seal]
1

,

TRUST 7.WPD
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State of hlliddfahb

i

County of 4c//pt)

!

|
:

nthis N
day of November,1996, before me personally came

i nio @ df/hM8/M , to me known, who being by me duly sworn, did depose and
say that he residesjt /Ud t[/nn/2,M,O#

. that he is !/lAdMMu /C4NMaf/1) of Hoechst Marion Roussel, Inc., the corporation
described in and which executed the above instrument; that he knows the seal of said

i

corporation; that the seal affixed to such instrument is such corporate seal; that it was
so affixed by order of the Board of Directors of said corporation, and that he signed his
name thereto by like order.

l

.

1

|

f/hfLO!YAU //

[Sidnaturd of'Ncftary Public]

.. ... .... . ... .

RANDY KAY HINKLE
Notary Public-Notary Soot< >

d S' ate of Mmourt >

d Joekson County >

| My Commuon Ex$0s Jan 17.2000 m

,

,-----, ...--..,....

'
,

i TRUST 7.WPD
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State of l r/A.MevR
'

'

County ClCd tw

6;

i ttiis
.

_O[Vtl day of November,1996, before me personally camei c-
' y A m. 6 E(fi . to me known, who, being by me duly sworn, did depose and

Abm u N . . that he isYtocsay that hg) esides atkkAIch A4 of Com' erce Bank of Kansas City, N.A., them,

corporation described in and which executed the above instrument; that he knows the
!

seal of said corporation; that the seal affixed to such instrument is such corporate seal;
| that it was so affixed by order of the Board of Directors of said corporation, and that he

signed his name thereto by like order.
>

, ,
.

uCL '

t-

[ Signature' of Notary Public]

c.GUDN
Ndary Psiic. Ndery Seal

State of Missouri
Jackson County

My Commisslon Expires Apri 3.1998

|
!

',

!

J

TRUST 7.WPD
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Schedule A
|

NRC License Number 24-15595-01

Licensee: Hoechst Marion Roussel, Inc.
6633 Troost Drive

! 10236 Marion Park Drive ;

Kansas City, Missoun
! ;

Mailing Hoechst Marion Roussel, Inc.
Address: P.O. Box 9627

Kansas City, MO 64134-0627
;

1

Decommissioning Cost Estimate: $750,000 ;

r

1

i

!

i
~,

i
|

!

;

J

I

4

Y h ,,O U ,OIO N
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Schedule B

,

l
'

!

Surety Bond

!

i

;

i

1

I
1

[
,

|

I
,

e

|
!

e

t

I
t
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odtvab! PAYMENT SURETY BOND 6[ _ . . .

| '

Date Bond Executed- March 13,1996
|

Effective Date: March 13,1996
.

iPrincipal Hoechst Marian Roussel, Inc. '

10236 Marian Park Drive
Kansas City, MO 64134

Type of Organization: Corporation

State ofIncorporation: Delaware
l
i

Surety: Fireman's Fund Insurance Company
One Liberty Plaza
New York, NY 10006 !

I
State ofIncorporation: Califorma '

NRC License #24-15595-01
6633 Troost Drive, Kansas City, MO
10236 Muion Park Drive, Kansas City, MO 64137-0627

Total Penal Sum of Bond: S750,000.000
.

' Surety's Band Number: 11119349782 '

1

Know all persons by these presents, 'Diat we, the Principal and Surety (ies) hereto, are finnly
bound to the U.S. Nuclear Regulatory Commission (hereinafter called NRC), in the above penal
sum for the payment of which we bind ourselves, our heirs, executors, administrators, successors,
and assignsjointly and severally; provided that, where the Sureties are corporations acting as co-
sureties, we, the Sureties, bind ourselves in such sum " jointly and severally" only for the purpose
of allowing a joint action or actions against any or all of us, and for all other purposes each
Surety bind itself, jointly and severally with the Principal, for the payment of such sum only as
is set forth opposite the name of such Surety; but if no limit ofliability is indicated, the limit of
liability shall be the full amount of the penal sum.

WHEREAS, the U.S. Nuclear Regulatory Commission, an agency of the U.S. Govemment,
pursuant to the Atomic Energy Act of 1954, as amended, and the Energy Reorganization Act of
1974, has promulgated regulations in Title 10, Chapter I of the Code of Federal Regulations, Put
[30,40,70, or 72], applicable to the Principal, which require that a license holder or an applicant
for a facility license provide financial assurance that funds will available when needed for f,acility

I decommissioning;

st$b \
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;

!

NOW, TIIEREFORE, the conditions of the obligation are such that if the %cipal shall
!faithfully, before the bepnning of decommissioning of each facility identified above, fund the
!

standby trust fund in the amount (s) identified above for the facility; '

Or, if the %cipal shall fund the standby trust fund in such amount (s) after an order to begin
facility decommissioning is issued by the MC" or a U.S. district court or other court of ;

'

competentjurisdiction;
)

Or, if the Principal shall provide alternative financial assurance and obtain the written approval
,

! iof the "NRC" of such assurance, within 30 days after the date a notice of cancellation from the
! j

Surety (ies) is received by both the Principal and to the MC" then this obligation shall be null
and void; otherwise it is to remain in full force and effect. j|

!

!

| . The Surecy(ies) shall become liable on this band obligation only when the %cipal has failed 1
'

to fulfill the conditions described above. Upan noti 6 cation by the MC" that the Principal has
failed to perform as guaranteed by this bond, the Surety (ies) shall place funds in the amount,

!
guaranteed for the facility (ies) into the standby trust fund. j

t

He liability of the Surety (ies) shall not be discharged by any payment or succession of payments
;
'

hereunder, unless and until such payment or payments shall amount in the aggregate to the penal
sum of the bond, but in no event shall the obligation of the Surety (ies) hereunder exceed the.

i
amount of said penal sum.

De Surety (ies) may cancel the bond by sending notice of cancellation by certified mail to the
%cipal and to the "NRC" provide, however, that cancellation shall not occur during the 90

i
days bepnning on the date ofreceipt of the notice of cancellation by both the Principal and the
"NRC" as evidenced by the return receipts.

.

He %cipal may terminate this bond by sading written notice to the"NRC" and to Surety (ies)
90 days prior to the proposed date of te:mination, provide, however, that no such notice shall
become effective until the Surety (ies) receive (s) written authorization for temunation of the bond
from the "NRC".

He %cipal and Surety (ies) hereby agree to adjust the penal sum of the bond yearly so that it
guarantees a new amount, provided that the penal sum does not increase by more than 20 percent
in any one year, and no decrease in the penal sum takes place without the written permission of
the "NRC'. ;

'

If any part of this agreement is invalid,it shall not affect the rem 2 ming provisions which will
remain valid and enforceable.

,

,

! In Witness Whereof, the heipal and Surety (ies) have executed this financial guarantee bond
and have affixed their seals on the date set forth above.

-

4

i

ne persons whose sipatures appear below hereby certify that they are authorized to execut'e
surety bond on behalf of the Mcipal and Surety (ies).

i +
_ -

_ _ _ _ _ _.__. _ _ _ , _ _ _ _ . _ _ _ _ _ _
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Principal
Hoechst Marion Roussel, he.

By: )Y*
"

Name: charles D.~ Dalton
~

Title: Vice President, Asst. Secretary

(Corporate Seal)

Surety

Fireman's Fund hsurance Company
{

By: (.cff, b3d-
Name: h A Bulk'owski
Title: Attorney-in-Fact

i

I

(Corporate seal)

|

|

i

9

i

| (*+
.?'
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County of New Yo

On this _ 13th dayof_ March
_ 19 .9 6 . beibre me personally appearedEli2abeth BulkmekL
_

Fireman's Fund. Insurance Comoany. known to me to be tbo Attorney 4 fact of
the Cormrudan that

ex@ted the within instrummit, and acknowledged to me that sd coyuh czecuted thesamC.
,

-

M WITNESS WHERBOF, I have hereunto set my hand and af5xed my official sea!
office in the aforesaid cow, the day and p fa tMs W w h & ' at mI.

* /) _

CHRISTINE SADOFSKY
Notary Puh!!c. State of New York

- # 4 I
No.03-485R326 d.)-,

Quardied Ip BrofmCo
CcmmW Emires Meyh, [ '

'

.

I

l

l
,

!

!

.

I

+1

CC T 30 ' 96 15 : 42 .- _._ _.

, ,



- ._ . -. .-. . ..

!. er4CI. 30.1996 3:30PM CONiit0LLI.%-KCPo w er p NO.2478 P, 14! Anosmx
'S EUNDINSURANCE COMPANY

the Sasse of CaEfornia, and havtets ks principal office in the County of Maria State of CalifENOW ALL MEN R Y THESE PRESENTS; That FIREMAN'S FUND D(SURANCE COMPANY a Corporad.

on duty orgasuod and caisting andathe laws olpresets anske, constitute and appoint
ornia, has made, consticated aod appointed. and dort by these

.

1

ELIZABETH BULK 0WSKI
---

---

NEW YORK NY

ha true and lawful Actorney(s)-invFact. with id powcrand authority bcreby conferred in its name place and stead toand a!! bonds, undertating, escognir.aaco or other written obligations in the natute thercofescente, seal, scknowled,

,,, . ., _ _ ,,, . _ _ . . .,, _ . . _ _ . _ _ ge and d eliver an y
,

l
, , , , , , , , , _ _

and to bind the Corporation thereby as fuDy and to the same saical as if sus boods *cre signed by the Pres. dent acaled with thCorporn
Joe and duty attested by ins Secretary, herebytoLifying and confirining au that the said Attorney (s)40 Fa t ma d ie corporate seal of the.

Thispower of actorneyisgramtod pursuant to Art!cle Yll. Seedoes 43 and 46of By-laws of FIREMAfc5 EUND INSURANCE COMPANY
-c y o nthepremiscs.

erfact.
aowin fd force and !

"Arukie VIL Appelstaneet andAsteerte e/Aessdest Fecretarder, Atserneydefect andAgests te meerpf ZeyelProceur medM & A
Smedes 46. Appels (meet. The Chaarunes of the named of Directors.7 e' president, any Y1se-Psusident er ser other

a c ppearsacer -

!

Anerneys4aJact to represent aad set for and es betatt*( tbc Corporoues and Agents to accept legal precssa and make appearances fDirectees, the Chainmaa of the seerd et Directors, the President er any Ynae-Presidest may, freet time to time appolet lustdcat A iperses seGedsed by the Board of
Cm _ m. ss staat Secretaries and

,

or sed sa behalf of tte

Secdes M. Aseerfm ne selbedty of suds R sident Andstaat 5,serusarius. A % E Tact med Ageens dhas be as preserfbed le thelast
endr appenstastet. Any such appensamest and at antheeks grassed thereby smey be reveted at any see by the Beerd of Directors er by any perees eenpowered tomiehe such appelstmest" rumeet evidendog

his

RANCE COMPANY at a meeting duly caCed and held on the 7th day of August,1984, and said Resolutaen has not been amended or repof attamcy is signed and scaled under and by the authority of the fouowing Resolutiota adopted by the Board of Directars of HREMAN'S FUND|
'

i

* RESOLVED that the signature of any Vice. President. Assistant Secretary, and Resident Mwant Secretary of this Corporad
ealed: '

Corporation m,ay be affited orprinted on say powst of attorney, on any revocation of any power of attorney or on anycurtificats retari , and the seal of thisand any oe

er of actorney, any revocation of any power of attorney. or certl&ste bcaring such facimDe signature or facsimile seal shan be valid and biedirgtion"
, ng thcrt<o.by facsimile,upos

'
.

IN WTINESS WHEREOP. FIREMAN'S FUND INSURANCE COMPANY has caused these presents to be s(gned by its Vice Pralhr
- , and its corpocate

sealto be hereunto affixed this 3 0 t h ay of . Juned ;sp 9J_, \

k.; ,f

N ANY

/weca By
v ' y ww .m

JTATE OF CAIJFORNIA
COUNTY,OF MARIN g \

on this _3 0 t h day of June
_ t, 9 5 - berore me pmocsay cam, . M. A. Ma11eneeto me known, who, being by me duly sworn, did depose and say: that he is Vice-President of FIREMAN'S FUND INSURANCE CO

described in and which exccvted the above instrument; that he knows the seal of said Corporatiott: that the scal amed to the aid iMPANY, the Corporation
seal; that it was so afGrad by order of the Bossd of Directors of said Corporation and that he signed his cacw thmeto by like orders nstrutneatis ruch corporate

.

IN WITNESS WHELEOF I ha=s bereunto set my hand and afnxad ary official scal, the day and year herein first abovt written.
.

m . . .. -

,! A KRIEGER f M)
,

o s u= *s" *-

[ * z
O /) WP'enor.er nmc.tasonna

#j W =an:= couwrv
u Ccre to w, ac teos j /r

CERTM CATE7 ,x v .y-- ~v v v ,

STATE OF CAL!FORN!A
COUNTY OF MARIN g

1, the undersigncd. Resident Assipant Sacrisary of FIREMAN'S yVND INSURANCE COMPANY. a CALITORNLA Corporadon DO HEREBY CERitFY
t

I

that the foresenns and attadied POWER OF AT1CRNEY remains in fun force and has not te revoked; and furthcrr
the ByAws of the Corporation, ar.d the Resciation of the Board of Directors; set forth in the Po cr of Attorney are no

,

nore that Article vtI, Sec . ions C and 46 of
w in force.,

Signed and scaled at the County of Maria. Dated the - 13th .yof Marchd
_ g,9 6e

.t.

a -j h /
-, - ,

:
M071blT-11-87 y

e

? k@gk
,

+.
'|}

p y .96 15: 43
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SUMMARY HNANCIAL STATEMENT - DecemberFirernarfs 31,1994

gg
(As Filed with Lwance Department of the State of Califomia)

Mreman's Fund
Irsurance Compmy

-

ASSETS:

*Govemment Bonds
* State and Municipal Bonds S 1,386,971,927
* Miscellaneous Bonds 685,111,609
+ Stocks 2,284,301,265
Cash in Bank and Company's Office 1,192,790,615
Acemed Interest 11.646,941

Premiums in Course of Collection and Other Assets 78,045,987
._1249.790.018

Total Assets
M 888.6_f g

LIABILITIES. SURPLUS AND OTHER FUNDS:

Lo:,s and 1 Ass Expense Reserve
Uneamed Premium Reserve S 3,556,082,787
All Other Claims Demands and Reserves 672,037,665

6 F 1.834.215
Total Liabilities

4,909,954,667
Capita! Paid-up $ 4,200,000
Net Surplus _ l.974.503.695 1

'

Policyholder's Surplus
_ 1.978.703.695

Total Capital, Surplus and Reserves
S 6.988.658.162_

l

* Bonds are stated at Amortszed Values 0 1

+ Stocks are stated at Market Values

State of Califomia ) rCounty of Marin )" 3 ,

|

1, M. A. Mallonce, Vice President of Fireman's fund Insurance Company, do hereby certify that the above is a truel
lstatement of the assets and liabilities of said Corperstion as of December 31,1994, taken from the books and records ofsaid Corporation. ,%,

WA/
A onec, iE resident

State of California )
Ceunty of Marin )"
Subscribed and sworn before me, a Notary Public of the State of Califomia, in the County of Marin, this 17th day ofFebruary,1995.

, m - --
7

h$#~) D A4.WdhhWJ~~~- - Notary Public of California ''e ,u g
s

777 Su Marin Drive, .vovato. CA 94998 415 899 2000 -6

, %I

\

| OCT N '96 15: 43
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, Soecimen Certificate of Events

Commerce Bank of Kansas City, N.A. I

922 Walnut
Kansas City, Missouri 64106

Attention: Trust Division

Gentlemen:

In accordance with the terms of the Agreement with you dated
November .1996,I, . Secretary of
Hoechst Marion Roussel, Inc., hereby certify that the following events have occurred:

,

1. Hoechst Marion Roussel, Inc. is required to commence the )
decommissioning of its facility located at 6633 Troost and Marion Park

|
Drive, Kansas City, Missouri (hereinafter called the decommissioning).

,

2. The plans and procedures for the commencement and conduct of the
decommissioning have been approved by the United States Nuclear

i J ,

Regulatory Commission, or its successor, on (copy !

of approval attached). j
.

3. The Board of Directors of Hoechst Marion Roussel, Inc. has adopted the j
attached resolution authorizing the commencement of the

|
decommissioning. j

.

Secretary of Hoechst Marion Roussel, Inc.

Date

',

+
| TRUST 7.WPD
i
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Soecimen Certificate of Resolution

I, . do hereby certify that I am Secretary of
Hoechst Marion Roussel, Inc., a Delaware corporation, and that the resolution listed
belowwas duly adopted at a meeting of this Corporation's Board of Directors on

.19 .

IN WITNESS WHEREOF, I have hereunto signed my name and affixed the seal'

of this Corporation this day of
19

Secretary

|

|
.

. J

RESOLVED, that this Board of Directors hereby authorizes the President, or
such other employee of the Company as he may designate, to commence
decommissioning activities at Hoechst Marion Roussel, Inc.,6633 Troost and Marion
Park Drive, Kansas City, Missouri in accordance with the terms and conditions
described to this Board of Directors at this meeting and with such other terms and
conditions as the President shall approve with and upon the advice of Counsel.

.>'

| TRUST 7.WPD -
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Hoech:t Mari n Rou sel

i

Hoechst Marion Roussel,Inc.

i
102% Marioit l' ark Drn e t

Mail: PO. Ihn 9627
Aamas Cii3. MO 64134-0627

iTekylume (816) 9664000 '

CERTIFICATION OF FINANCIAL ASSURANCE l

l

!

|

Principal: Hoechst Marion Roussel, Inc. P.O. Box 9627, Kansas City, j
Missouri 64134-0627 (formerly Marion Merrell Dow inc.) '

NRC License Number 24-15595-01: Hoechst Marion Roussel Inc.,6633 Troost
and Marion Park Drive, Kansas City, Missouri '

IIssued to: U.S. Nuclear Regulatory Commission

This is to certify that Hoechst Marion Roussel, Inc. is licensed to possess
Hydrogen-3 (1.0 curie), Carbon-14 (1.0 curie), Sulfur-35 (20 millicuries),
lodine-125 (70 millicuries), and lodine -131 (30 millicuries) in the amounts
indicated in parentheses and that financial assurance in the amount prescribed'

by 10 CFR Part 30 of $750,000.00 has been obtained for the purpose of
decommissioning.

Corporate Seal

November 4,1996

okua LJ b
Rebubca R. Tilden

'

Vice President, Assistant General
| Counsel & Assistant Secretary

Ae
u.~ a,si u ni..n n.,m,a
\ membci of ilu lion hst (,roup

Koechst B
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AUG 161996

Pamela A. Barton i

Radiation Safety Officer
Hoechst Marion Roussel
P. O. Box 9627 ;

Kansas City, MO 64134-0627 '

Dear Ms. Barton:
,

We have reviewed your Surety Bond submitted as evidence of financial assurance and in
replacement of your Irrevocable Standby Letter of Credit and find that we will need

;

additional information as follows:

1. Submit a Certification Statement (Regulatory Guide 3.66, page 1-5)

The submission does not include a certification statement. The certification j
statement, in addition to providing information that would allow NRC to verify the
certification amount (e.g., the names and locations of the facilities for which ;

financial assurance is provided, and the amount and types of materials handled), ;
'

officially certifies that the licensee is in compliance with the appropriate
Irequirements. Please submit a certification statement certifying compliance with

the decommissioning rules, as recommended in Repu/atory Guide 3.66 " Standard
,

Format and Content of Financial Assurance Mechanisms Required for i
Decommissioning Under 10 CFR Parts 30, 40, 70, and 72" (June 1990), page 1-5.

|
2. Revise the Standby Trust Agreement to Reference the Current Name of the

Licensee and the Licensee's Use of the Surety Bond

As noted in your correspondence, the original holder of license 24-15595-01,
Marion Merrell Dow, Inc., has merged with Hoechst Roussel to form Hoechst
Marion Roussel, Inc. The previously-submitted standby trust agreement, however,
references Marion Merrell Dow, Inc. as the grantor throughout the agreement (i.e.,
in paragraph 1, Schedule A, Schedule C, the specimen r,ertificate of events, and the
specimen certificate of resolution). To ensure that the standby trust agreement will
be effective given the new corporate entity (Hoechst Marion Roussel, Inc.), please
revise the agreement (including the attachments, as described above) to reference
Hoechst Marion Roussel, Inc. instead of Marion Merrell Dow, Inc. Schedule A i

should also be revised to specify the licensee's new mailing address.

In addition, because you submitted a surety bond to replace the previously-

{ submitted letter of credit, please revise paragraphs 3 and 4 of the standby trust
agreement to specify that the licensee is currently using a surety bond, rather than

,

i
1
i

,
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1

a letter of credit, as the primary financial assurance mechanism. Although this
modification is unlikely to be critical to the effectiveness of the standby trust

i agreement, it would make the agreement more consistent with the primary
mechanism.

1

3. Revise the Standby Trust Agreement to Delete the Added Language in Section 3
(Regulatory Guide 3.66, page 4-18)

The standard wording for Section 3 (" Establishment of Fund") of the standby trust
agreement, as recommended in Regulatory Guide 3.66, page 4-18, reads as
follows:

| The Granter and the Trustee hereby establish a standby trust fund
(the Fund) for the benefit of the NRC. The Grantor and the Trustee
intend that no third party have access to the Fund except as provided
herein.

Section 3 of the submitted standby trust agreement includes this wording, but also
adds the following wording:

This Standby Trust is to be funded when:

(a) Grantor commences decommissioning at its NRC licensed facility:
License Number 24-15595-01, and

|

(b) Marion Merrell Dow inc. will not carry out the required
decommissioning activities.

The Grantor shall deposit sufficient funds into this Standby Trust so
that NRC may direct decommissioning in accordance with the NRC<

approved decommissioning plan. The Standby Trust property is
hereby referred to as the Standby Trust Fund (the Fund).

The added language could be problematic for at least two reasons, as discussed
below:

(1) The two specified conditions under which the standby trust is to be funded
do not encompass all situations under which NRC requires the trust to be
funded. For example, if the licensee goes bankrupt prior to the start of,

| decommissioning (or refuses to begin decommissioning activities), NRC
j would wish to fund the trust even though the licensee had not commenced

decommissioning and satisfied Condition (a). Similarly, if the licensee does

[ not go bankrupt but is incapable of fully paying for decommissioning, NRC

!

|

|

, _ ,
Y
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|
| would wish to fund the trust even though NRC might allow the licensee to
| conduct the necessary decommissioning activities using the funding in the
| trust. (This case would not satisfy Condition (b)).

!

(2) The added language, by stating that the grantor shall deposit sufficient funds
| into this standby trust, seems to contradict the possibility that the trust may

be funded using the licensee's surety bond.

To ensure that the standby trust veill be funded as required, please revise the
standby trust agreement to eliminate the added wording in Section 3.

4. Submit a Letter of Acknowledgement with the Standby Trust Agreement
(Regulatory Guide 3.66, page 4-27)

The submission does not include a letter of acknowledgement with the standby
trust agreement. The acknowledgement is needed to verify the execution of the
standby trust agreement and to certify the trustee's signature and authority to enter
into the agreement. Please submit a letter of acknowledgement with the standby
trust agreement, as recommended in Regu/atory Guide 3.66, page 4-27.

We will continue our review of your application upon receipt of this information.
Please reply in duolicate, within 30 days. and refer to Control Number 00208.

If you have any questions or require clarification on any of the information
stated above, you may contact us at (630) 829-9887.

Sincerely,

Original Signed By
Kevin G. Null
Nuclear Materials Licensing Branch

License No. 24-15595-01
Docket No. 030-09415

DOCUMENT NAME: M:\03009415.DF6
To receive a copy of tMs document. Indicate la the bor "C" = Copy without enclosures "E" = Copy with enclosures *N" = No copy

OFFICE DNMS/ Rill N
NAME KGNULL: jaw y ,)

|

| DATE 08696 L /~

! OFFICIAL RECORD COPY
!

-
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! e~ ?*, UNITED STATES

g g NUCLEAR REGULATORY COMMISSION '
't WASHINGTON, D.C. 20SS0001

\...*/ July 31,1996 I*

MEMORANDUM T0: John R. Madera, Chief
Materials Licensing.Section
Division of Radiation Safety

and Safeguards, Region III

FROM: Louis M. Bykoski N
Materials Decommissioning Section
Low-Level Waste and Decommissioning

,
+

Projects Branch
Division of Waste Management, NMSS

SUBJECT: THE OFFICE OF THE GENERAL COUNSEL AND CONTRACTOR COMMENTS ON !
NON-STANDARD FINANCIAL ASSURANCE SUBMITTALS

Our contractor, ICF Incorporated, and the Office of the General Counsel (0GC)
have reviewed and provided comments on the Hoechst Marion Roussell and

:

SteriGenics International nonstandard financial assurance submittals sent to
us for review.

The ICF comments are presented.in two parts. The first part deals with
specific recommendations to current deficiencies. The second part (Other
Issues) provides a discussion of changes to the standard wording that are '

,

acceptable and are not considered to be deficiencies. The OGC comments may |include additional deficiencies that need to be corrected by the licensee and '

comments for our internal use.
,

You should carefully review all the-comments before preparing' the deficiency
-letter. We have enclosed both the ICF and OGC comments to assist you in your
review.,

l

l
Attachments: As stated '

CONTACT: Louis M. Bykoski, NHSS/DWM
415-6754
Stephen Lewis, 0GC
415-1684

:

.

, ,
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LIST OF INSTRUCTIONS
,

i

'

|

i
'

Hoechst Marion Roussell

In reviewing the comments the reviewer will note that there will be some
,

| overlap between ICF and OGC comments. The following comments should be i

| included in the basis for the deficiency letter: !

l !
1. ICF comments 1 through 4 plus last paragraph. |

2. All OGC comments.

All other comments and discussions are for reviewer information.

!

!

i
!

i

!

|

!
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MEMO TO: Louis M. Bykoski, NMSS |
,

FROM: OGC i
t

RE: REVIEW 0F NONSTANDARD SUBMITTALS :
! !
|:
i

|
, t
| |

| '

HOECHST MARION ROUSSEL ;
,

|

Based upon our review, we have no comments.
P

i
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IJ inrnrporap<t
4300 Lee fliche
Fairfax \ \ 22031-t 207
703/934 3000 fa\ 703-434-9740
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|

|

June 3, 1996

To: Dr. Lou 3ykoski, NMSS/NRC

From: Matt Borick and John Collier, ICF Incorporated:

Subject: Review cf Surety Bond Submitted by Hoechst Marion Roussel, Inc.

Hoechst Marion Roussel, Inc. in Kansas City, Missouri, submitted a
certification of financial assurance using a surety bond in the amount of
$750,000.1.g The submission addresses decommissioning costs for license 24-
15595-01 issued under 10 CFR Part 30. This license was previously held by
Marion Merrell Dow, Inc., which has merged with Hoechst Roussel to form
Hoechst Marion Roussel, Inc.2 The newly-submitted surety bond is intended to
replace a letter of credit previously sabmitted by Marion Merrell Dow, Inc.3

Upon review of the current submission and a previously-submitted standby
trust agreement,4 ICF recommends that NRC require the licensee to modify the
materials in the following ways:

(1) Submit a certification statement (Regulatory Guide 3.66,
page 1-5);

(2) Revise the standby trust agreement to reference the current
name of the licensee and the licensee's use of the surety
bond;

1 ICF assumes that NRC has verified that the certification amount is
accurate under 10 CFR 30.35.

2 Memorandum from John R. Madera, NRC Region III, to Louis M. Bykoski,
NMSS, April 17, 1996.

3 ICF reviewed a previous submission regarding this license, from Marion
Merrell Dow, Inc., and reported recommendations to NRC in a memorandum dated
June 28, 1995.

4 The current submission does not in:lude a standby trust agreement.
However, the previous submission from Marion Merrell Dow, Inc. included a
standby trust agreement dated May 29, 1991, which ICF reviewed in 1995 (see
ICF memorandum dated June 28, 1995). ICF'u current review restates the issues
previously raised by ICF concerning the standby trust agreement as well as new
standby trust issues raised by the current submission.

I

!
!
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(31 Revise the standby trust. agreement to delete the added
language in Section 3 (Regula:Ory Guide 3.65, page 4-18),

,

and
i

(4) Submit a letter of acknowledgement with the standby trust
,

agreement (Regulacory Guide 3.66, page 4-27).
|

These recommendations and other issues are discussed below. ,

!

(1) . Submit a Certification Statement (Regulatory Guide 3.66, page 1-5)

| The submission does not include a certification statement. The
certification statement, in addition to providing information that would allow

i NRC to verify the certification amount (e.g., the names and locations cf the .

facilities for which financial assurance is provided, and the amount and types
i of materials handled), officially certifies that the licensee is in compliance

with the appropriate requirements. ICF recommends that NRC require the

| licensee to submit a certification statement certifying compliance with the
;

decommissioning rules, as recommended in Regulatory Guide 3.66 " Standard i

| Format and Content of Financial Assurance Mechanisms Required for
'

I| Decommissioning Under 10 CFR Parts 30, 40, 70, and 72" (June 1990), page 1-5.
I

(2) movise the Standby Trust Agreement to Reference the Current Name of the ]
| Licensee and the Licensee's Use of the Surety Bond |

|
'

f As noted in the introduction to this memorandum, the original holder of
]license 24-15595-01, Marion Merre''. Dow, Inc., has merged with Hoechst Roussel

to form Hoechst Marion Roussel, Inc. The previously-submitted standby trust
agreement, however, references Marion Merrell Dow, Inc. as the grantor
throughout the agreement (i.e., in paragraph-1, Schedule A, Schedule C, the
specimen certificate of events, and the specimen certificate of resolution).
To ensure that the standby trust agreement will be effective given the new

| corporate entity (Hoechst Marion Roussel, In" ), ICF recommends that NRC
| require the licensee to revise the agreement (including the attachments, as

described above) to reference Hoechst Marion Roussel, Inc. instead of Marion
Merrell Dow, Inc. Schedule A should also be revised to specify the licensee's
new mailing address.

I addition, because the licensee submitted a surety bond to replace the
previously-submitted letter of credit, NRC may wish to require the licensee to
revise paragraphs 3 and 4 of the' standby trust agreement to specify that the
licensee is currently using a surety bond, rather than a letter of credit, as
the primary financial assurance mechanism. Although this~ modification is

! -unlikely to be critical to the effectiveness of the standby trust agreement,
it would make the agreement more consistent with the primary mechanism.

5

,

4
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(3) Revise the Standby Trust Agreement to Delete the Added Language in
Section 3 (Regulatory Guide 3.66, page 4-18)

I
,

The standard wording for Section 3 " Establishment of Fund") of the'

standby trust agreement, as recommended in Regulatory Guide 3.66, page 4-18,
ready as fcllows:

The Grantor and 'he Trustee hereby establish a standby

trust fund (the lund) for the benefit of the NRC. The
Grantor and the Trustee intend that no third party
have access to the Fund except as provided herein.

Section 3 of the submitted standby trust agreement includes this
wording, but a'so adds the following wording:

This Standby Trust is to be funded when:

(a) Grantor commences decommissioning at its NRC
licensed facility: License Number 24-15595-01,

and

(b) Marion Merrell Dow Inc. will not carry out the
required decommissioning activities.

The Grantor shall deposit sufficient funds into this
Standby Trust so that NRC may direct decommissioning
in accordance with the NRC approved decommissioning -

plan. The Standby Trust property is hereby referred
to as the Standby Trust Fund (the Fund).

The added language could be problematic for at least two reasons, as
discussed below:

(1) The two specified conditions under which the standby trust is to
be funded do not encompass all situations under which NRC requires
the trust to be funded. For example, if the licensee goes
bankrupt prior to the start of decommissioning (or refuses to
begin decommissioning activities), NRC would wish to fund the
trust even though the licensee had not commenced decommissioning
and satisfied Condition (ai. Gimilarly, if the lic:nsee does not
go bankrupt but is incapable of fully paying for decommissioning,
NRC would wish to fund the trust even though NRC might allow the
licensee to conduct the necessary decommissioning activities using

the funding in the trust. (This case would not satisfy

Condition (b).)

(2) The added language, by stating that the grantor shall deposit
sufficient funds into this standby trust, seems to contradict the

possibility that the trust may be funded using the licensee's
surety bond.

- .

,
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Tc ensure tna; the s:andby trus; w: . be f unded es required, ICF
recommends tha: NRC requ:re the 1:censee :: ree:se :he standby trust agreement
to eliminate the added wording in Section 3.

(4) Submit a Letter of Acknowledgement with the Standby Trust Agreement
(Regulatory Guide 3.66, page 4-27)

The submission does not include a letter of acknowledgement with the
standby trust agreement. The acknowledgement is needed to verify the
execution of the standby trust agreement and to certify the trustee's
signature and authority to enter into the agreement. ICF recommends that NRC
require the licensee to submit a letter of acknowledgement with the standby
trust agreement, as recommended ir. Regula tory Guide 3. 66, page 4-27.

Other Issues

Apart ' - .a editorial and non-substantive changes to the standard wording
provided in .egulatory Guide 3.66, the following modifications are noteworthy:

(a) The surety bond states that the surety company is located in New York.
The U.S. Department of Treasury's Circular 570, however, lists the
surety company's address in California and states that the California
surety company is licensed in all states. ICF believes that the New
York address and California address pertain to the same surety company
because the surety bond lists California as the New York surety
company's state of incorporation (as does the accompanying power of
attorney document).

(b) The heading of the payment surety bond does not specify the surety
company's type of organization. In addition, the signature block does
not specify the ad< tress or state of incorporation of the surety company.
Although this information may help NRC to identify the surety company,
the surety company is identified as a " corporation" in the power of
attorney document, and the full address and state of incorporation of
t'Te surety company are stated in the heading of the bond.

(c) The surety bond does not indicate the amount (s) guaranteed for each
covered facility, as recommended in Regulatory Guide 3.66, page 4-30.
Identifying the amounts guaranteed for each facility helps ensure that
funds will be available for all facilities as appropriate. However, the
licensee is using a certification of financial assurance, which cannot
be allocated among multiple facilities covered by a single license.

,

(d) The heading of the surety bond contains a typographical error in that
the zip code for the Marion Park facility is listed as "64132-0627"
(emphasis added). According to the cover letter to the submission,
which is printed on company letterhead, the correct zip code is "64134-
0627." This error is not likely to reduce the effectiveness of the
surety bond because the bond also lists the correct zip code in the
business address of the principal (which is also the address of the
Marion Park facility).
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fer The surety bend dees not :ndica:e a .;abilit; . m:t, as recommended en I
page 4-3 of Regula:ory Gu:de 3. 66. This emission does not detract from ,

the protection provided by the mechan;sm, however. The penal sum, which !

L is stated on the f:rst page of the surety bcnd, is equal to the
! liability limit.
i

(f) The surety bond does not indicate the bond premium, as recommended by
| Regulatory Guide 3.66 on page 4-32. The bond premium represents an

agreement between the licensee and the surety company and its exclusion '

| from the surety bond does not affect the bond's remaining provisions.
-

t
I i

| (g) As submitted, all signatures and titles are on a separate page from the |
| rest of the payment surety bond.' Common practice (as suggested by the [

recommended wording in Regulatory Guide 3.66, page 4-32) would have !
~'

signatures on the same page as at least some portion (e.g., the final
section) of the agreement. This practice helps ensure the validity of
the agreement by providing added certainty that the signatures'hpply to !

'

the agreement. Although in this case the signatures fall on a separate
page, ICF does not believe that revising the document (e.g., re-

formatting the surety bond so that the last paragraph and the signatures
are on the same page) would substantially alter the degree of assurance
provided to NRC by the bond.

(h) The standby trust agreement is not dated on the signature page. This
does not affect the validity of the mechanism because the agreement
specifies an effective date in the opening paragraph.

(i) The standaro wording for specimen certificates of resolution, as ,

'

recommended in Regulatory Guide 3.66, page 4-25, anticipates a corporate
resolution reading as follows:

RESOLVED, that this Board of Directors hereby
authorizes the President, or such other employee of
the Company as he may designate, to commence
decommissioning activities . . .

The submitted specimen certificate of resolution, however, does not !

identify any company officers:

RESOLVED, that this Board of Directors hereby
authorizes the commencement of decommissioning
activities . . .

!

This wording is acceptable because the Board of Directors is authorized
to commence decommissioning activities, just as it is authorized to
delegate the power to commence decommissioning activities.

|

!
;

)
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Finally, NP.C sheuld ensure that documents submi ted by the licensee are i

originally s gned duplica*les, as recommended n Regula:ory Guide 3.66. Unless j
the documents have been properly signed. NPC cannot be certain that the
financ2al assurance mechanism is enforceable. Because ICF does not possess *

the original submission, we cannot verify compliance with these requirements. ,
,
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APPENDIX A'

CHECKLIST FOR DECOMMISSIONING FINANCIAL ASSURANCE
1

i

NAME OF LICENSEE OR APPLICANT
Lec h4 Con Emi !

i MAILING ADDRES5 I

j % L 9627

fa m C av - Mo 6til 34 - o6> 7

A. Licensee Part (check one of the following):

/ Part 30 Licensee or Applicant Part 70 Licensee or Applicant
i

Part 40 Lic usee or Applicant Part 72 Licensee or Applicant.;
_

*

] B. Check appropriate itam in each category (if applicable) '
\

1. 4/g/% Date of Financial Assurance Submission .

2. Public Entity

/ Private Entity
i 4 756, coo

3. / Certification of Financial Assurance No Cubf;cohon %Femed

Decommissioning Funding Plan

4. (a) Prepayment Option (See Appendix B)'
Trust Fund
Escrow Account
Certificate of Deposit
Government Fund

~ Deposit of Government Securities

(b) / Surety / Insurance /0ther Guarantee (See Appendix C) $ 750,oo0
/ Surety bond

Letter of Credit
Line of Credit a
Parent Company Guarantee / Financial Test

(c) External Sinking Fund, Sinking Account and Surety /
Insurance (See Appendix D)

Trust Fund
Escrow Account
Certificate of Deposit
Government Fund
Deposit of Government Securities
Sucety Bond
Letter of Credit
Line of Credit

(d) Statement of Intent (public entities @

*May not be used in combination with any othee instrument,
i

A-1
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APPENDIX C

CHECKLIST FOR SUBMISSION OF SURETY / INSURANCE / PARENT COMPANY GUARANTEE
|

A. Check Appropriate Form of Surety / Insurance / Guarantee

/ Surety Bond
|

iLetter of Credit

Line of Credit j

Parent Company Guarantee / Financial Test *

Insurance j

iB. Check Documents Submitted for Surety / Insurance / Guarantee i

1. Surety Bond
/ Surety Bond
ue Standby Trust Agreement
no Acknowledgement M *' W '"'

2. Letter of Credit
Letter of Credit
Standby Trust Agreement
Acknowledgement

3. Line of Credit
Verification
Standby Trust Agreement
Acknowledgement

4. Parent Company Guarantee
Letter from Chief Executive officer of Applicant or
Licensee
Letter from Chief Financial Officer of Parent Company
Financial Test: Alternative [I or 11]
Auditor's Special Report and Attached Schedule
Corporate Guarantee
Standby Trust Agreement
Acknowledgement

5. Insurance
Certificate of Insurance
Standby Trust Agreement
Acknowledgement

,

"May not be used in combination with any other instrument.

C-1
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EXHIBIT 3-6
!

CHECKLIST OF CRITERIA FOR REVIEW OF SURETY BONDS

/* Copy of corporate by-laws or other evidence indicating that parties
signing the financial instrument (for the applicant) are authorized
to represent the organization in the transaction.

't y Ag k * Evidence that the financial instrument is an originally signed
duplicate (e.g., an executed copy of the instrument).

Copy of Circular 570 of the U.S. Department of Treasury.*

[* Copy of broker / agent's power of attorney authorizing the
broker / agent to issue bonds.

/* Signed statement from applicant indicating that they will notify
NRC if the surety company intends to cancel or go bankrupt,

[* Date of execution of bond and effective date.

/* Name and address of licensee (principal).

Type of business organization; State of incorporation, if*

appropriate.

cominbi4 NRC license number, identification of licensed facility (ies),
sh nof esp *3 *lylicit decommissioning costs.
d ec) S w e. 6. i.g

/* Identification of corporate or individual surety (ies).

/1. Name; !

/2. State of incorporation; '

pj,g, $ 3. Qualification in jurisdiction where facility covered by the
suretybondislocated.(up,,f,f,,q

/* Designation of obligee (NRC or State regulatory agency). i

Miss;q Recitation of consideration (fee paid for surety bond).*

/* Liability of surety.

F 1. Penal sus |
/ 2. Limitation of liability ;

y 3. Condition (s) of liability
.

V 4. Statement of joint and several liability I

/* Statement of licensee's or applicant's regulatory obligations as
reason for bond.

/* Scope and duration of bond. !
l

< 1. Restricted to single obligation
v 2. Continuing
V 3. Provisions for renewal
V 4. Payabk to a shindby het Fuj,p
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EXHIBIT 3-6 (Continued)
e Termination.

v 1. By surety
' 2. By principal
' 3. Effective date of termination or revocation

/* Adjustment of penal sum.

/* Date. I

1

/* Signatures.

Mini 43* Premium.

|
r

,

!

|
'

|

|

i
i

!
i
1

4
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NUCLEAR REGULATORY COMMISSION (/s o

*
o WASHINGTON, D.C. 20555-0001

% *****/ July 31,1996
,

MEMORANDUM TO: John R. Madera, Chief
Materials Licensing Section
Division of Radiation Safety

and Safeguards, Region II

FROM: Louis M. Bykoski N'
Materials Decomissioning Section

.

Low-Level Waste and Decommissioning i

Projects Branch !

Division of Waste Management, NMSS '

SUBJECT: THE OFFICE OF THE GENERAL COUNSEL AND CONTRACTOR COMMENTS ON
NON-STANDARD FINANCIAL ASSURANCE SUBMITTALS

,

\

Our contractor, ICF Incorporated, and the Office of the General Counsel (0GC)
have reviewed and provided comments on the Hoechst Marion Roussell and
SteriGenics International nonstandard financial assurance submittals sent to
us for review.

!

| The ICF coments are presented in two parts. The first part deals with
| specific recomendations to current deficiencies. The second part (Other
| Issues) provides a discussion of changes to the standard wording that are

acceptable and are not considered to be deficiencies. The OGC comments may
include additional deficiencies that need to be corrected by the licensee and
coments for our internal use.

'

You should carefully review all the comments before preparing' the deficiency
letter. We have enclosed both the ICF and 0GC comments to assist you in your
review.

| |

Attachments: As stated

| CONTACT: Louis M. Bykoski, NMSS/DWM
i 415-6754
| Stephen Lewis, 0GC

415-1684

:
,
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! LIST OF INSTRUCTIONS !
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|

f|- Hoechst Marion Rousse11

In reviewing the comments the reviewer will note that there will be some,

! overlap between ICF and OGC comments. The following comments should be ,

included in the basis for the deficiency letter- '

1. ICF comments 1 through 4 plus last paragraph.
-!

|

2. All OGC comments. |
I

All other comments and discussions are for reviewer information. e

!
!
!
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HEMO 10: Louis M. Bykoski, NMSS ;:

FRON: OGC

RE: REVIEW OF NONSTANDARD SUBNITTALS
3

|

|

#

HOECHST MARION ROUSSEL
, -;

i

|- Based upon our review, we have no comments.
1 >
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KF im orporaterl
9300 Lee flighwas
Fairfat \ \ 2N1 1207
703/934 3000 F,n 703 934 9740

June 3, 1996

To: Dr. Lou Bykoski, NMSS/NRC

From: Matt Borick and John Collier, ICF Incorporated

Subject: Review of Surety Bond Submitted by Hoechst Marion Roussel, Inc.

Hoechst Mar'.on Roussel, Inc. in Kansas City, Missouri, submitted a
certification of financial assurance using a surety bond in the amount of
$750,000.1 The submission addresses decommissioning costs for license 24-g
15595-01 issued under 10 CFR Part 30. This license was previously held by
Marion Merrell Dow, Inc., which has merged with Hoechst Roussel to form
Hoechst Marion Roussel, Inc.; The newly-submitted surety bond is intended to
replace a letter of credit previously submitted by Marion Merrell Dow, Inc.3

Upon review of the current submission and a previously-submitted standby
trust agreement,4 ICF recommends that NRC require the licensee to modify the
materials in the following ways:

(1) Submit a certification statement (Regulatory Guide 3.66,
page 1-5);

(

(2) Revise the standby trust agreement to reference the current
! name of the licensee and the licensee's use of the surety
| bond;
|

|

,

!
!

! 1 ICF assumes that NRC has verified that the certification amount is

i accurate under 10 CFR 30.35.

j 2 Memorandum from John R. Madera, NRC Region III, to Louis M. Bykoski,
NMSS, April 17, 1996,

l'
i ICi reviewed a previous submission regarding this license, from Marion

Merrell Dow, Inc., and reported recommendations to NRC in a memorandum dated
June 28, 1995.

* The current .mtbmiss' ion does not in:lude a standby trust agreement.
However, the previous submission from Marion Merrell Dow, Inc. included a

'
standby trust agreement dated May 29, 1991, which ICF reviewed in 1995 (see
ICF memorandum dated June 28, 1995). ICF' u current review restates the issues
previously raised by ICF concerning the standby trust agreement as well as new
standby trust issues raised by the current submission.
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l
| (3) Revise the standby trust agreement to delete the added

language in Section 3 (Regulatory Guide 3.66, page 4-18);
and

(4) Submit a letter of acknowledgement with the standby trust
| agreement (Regulatory Guide 3.66, page 4-27).
|

These recommendations and other issues are discussed below.
!

| (1) Submit a Certification Statement (Regulatory Guide 3.66, page 1-5)

The submission does not include a certification statement. T'. e
certification statement, in addition to providing information that would allow
NRC to verify the certification amount (e.g., the names and locratons of the
facilities for which financial assurance is provided, and the maount and types
of materials handled), officially certifies that the lic- se is in compliance
with *.he appropriate requirements. ICF recommen' _..ac NRC require the
licensee to sub t a certification statement certifying compliance with the
decommissioning ;21es, as recommended in Regula tory Guide 3. 66 " Standard |

Format and Conte' of Financial Assurance Mechanisme Required for
Decommissioning Uauer 10 CFR Parts 30, 40, 70, and 72" (June 1990) , page 1-5.

(2) Revise the Standby Trust Agreement to Reference the Current Name of the |
Licensee and the Licensee's Use of the Surety Bond |t

j
, As noted in the introduction to this memorandum, the original holder of j

l license 24-15595-01, Marion Merrell Dow, Inc., has merged with Hoechst Roussel I
'

| to form Hoechst Marion Roussel, Inc. The previously-submitted standby trust
agreement, however, referances Marion Merrell Dow, Inc. as the grantor )
throughout the agreement (i.e., in paragraph 1, Schedule A, Schedule C, thei

specimen certificate of events, and the specimen certificate of resolution).
To ensure that the standby trust agreement will be effective given the new
corporate entity (Hoechst Marion Roussel, Inc ), ICF recommends that NRC
require the licensee to revise the agreement (including the attachments, as
described above) to reference Hoechst Marion Roussel, Inc. instead of Marion
Merrell Dow, Inc. Schedule A should also be revised to specify the licensee's

! new mailing address.

I I addition, because the licensee submitted a surety bond to replace the

l previously-submitted letter of credit, NRC may wish to require the licensee to
revise paragraphs 3 and 4 of the standby trust agreement to specify that the
licensee is currently using a surety bond, rather than a letter of credit, as
the primary financial assurance mechanism. Although this modification is

! unlikely to be critical to the effectiveness of the standby trust agreement,

| it would make the agreement more consistent with the primary mechanism.

1

!

!

!
,
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(3) Revise the Standby Trust Agreement to Delete the Added Language in
Section 3 (Regulatory Guide 3.66, page 4-18) '

| The standard wording for Section 3 (" Establishment of Fund") of the

| standby trust agreement, as recommended in Regulatory Guide 3.66, page 4-18,
ready as follows:

The Grantor and the Trustee hereby establish a standby
trust fund (the Fund) for the benefit of the NRC. The !

'Grantor and the Trustee intend that no third party
have access to the Fund except as provided herein.

i

Section ? of the submitted standby trust agreement includes this

| wording, but a'so adds the following wording: i

This Standby Trust is to be funded when:

(a) Grantor commences d commissioning at its NRC
licensed facility: License Number 24-15595-01,
and

(b) Marion Merrell Dow Inc. will not carry out the
required decommissioning activities. !

i

The Grantor shall deposit sufficient funds into this '

Standby Trust so that NRC may direct decommissioning
in accordance with the NRC approved decommissioning -

plan. The Standby Trust property is hereby referred |-
to as the Standby Trust Fund (the Fund) .

'

,

The added language could be problematic for at least two reasons, as
discussed below:

,

(1) The two specified conditions under which the standby trust is to j

be funded do not encompass all situations under which NRC requires
the trust to be funded. For example, if the licensee goes
bankrupt prior to the start of decommissioning (or refuses to ]
begin decommissioning activities), NRC would wish to fund the |
trust even though the licensee had not commenced decommissioning
and satisfied Condition (a) Similarly, if the licensee does not
go bankrupt but is incapable of fully paying for decommissioning,
NRC would wish to fund the trust even though NRC might allow the a

licensee to conduct the necessary decommissioning activities using )
the funding in the trust. (This case would not satisfy '

Condition (b).) ,

'

1
.

(2) The added language, by stating that the grantor shall deposit
sufficient funds into this standby trust, seems to contradict the

,

| possibility that the trust may be funded using the licensee's
' surety bond.

-
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To ensure that the standby trust will be funded as required, ICF
recommends that NRC require the licensee to revise the standby trust agreement
to elir.inate the added wording in Section 3.

{

(4) Submit a Letter of Acknowledgement with the Standby Trust Agreement
(Regulatory Guide 3.66, page 4-27)

i
,

The submission does not include a letter of acknowledgement with the
'

| standby trust agreement. The acknowledgement is needed to verify the

| execution of the standby trust agreement and to certify the trustee's
| signature and authority to enter into the agreement. ICF recommends that NRC
| require the licensee to submit e letter of acknowledgement with the standby
l trust agreement, as recommended in Regulatory Guide 3.66, page 4-27.

Other Issues
,

Apart from editorial and non-substantive changes to the standard wording
provided in Regulatory Guide 3.66, the following modifications are noteworthy:

(a) The surety bond states that the surety company is located in New York.
The U.S. Department of Treasury's Circular 570, however, lists the
surety company's address in California and states that the California
surety company is licensed in all states. ICF believes that the New
York address and California address pertain to the same surety company
because the surety bond lists California as the New York surety
company's state of incorporation (as does the accompanying power of
attorney document)

(b) The heading of the payment surety bond does no. specify the surety
company's type of organization. In addition, -he signature block does
not specify the address or state of incorporation of the surety company.
Although this information may help NRC to identify the surety company,
the surety company is identified as a " corporation" in the power of
attorney document, and the full address and state of incorporation of
the surety company are stated in the heading of the bond.

(c) The surety bond does not indicate the amount (s) guaranteed for each
covered facility, as recommended in Regulatory Guide 3.66, page 4-30.
Identifying the amounts guaranteed for each facility helps ensure that
funds will be available for all facilities as appropriate. However, the

,

licensee is using a certification of financial assurance, which cannot
be allocated among multiple facilities covered by a single license.

(d) The heading of the surety bond contains a typographical error in that
the zip code for the Marion Park facility is listed as "64131-0627"
(emphasis added). According to the cover letter to the submission,
which is printed on company letterhead, the correct zip code is "64131-
0627." This error is not likely to reduce the effectiveness of the
surety bond because the bond also lists the correct zip code in the
business address of the principal (which is also the address of the
Marion Park f acility) .

,

v n
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(e) The surety bend does not indicate a liability limit, as recommended on
page 4-32 of Regulatory Guide 3.66. This omission does not detract from
the protection provided by the mechaniam, however. The penal sum, which ;

is stated on the first page of the surety bond, is equal to the
! liability limit. -

|
|

| (f) The surety bond does not indicate the bond premium, as recommended by t

| Regula tory Guide 3. 66 on page 4-32. The bond premium represents an
| agreement between the licensee and the' surety company and its exclusion
'

from the surety bond does not affect the bond's remaining provisions.
!

(g) As submitted, all signatures and titles are on a separate page from the
rest of the payment surety bond.' Common practice (as suggested by the

~~
recommended wording in Regulatory Guide 3.66, page 4-32) would have
signatures on the same page as at least some portion (e.g., the final

j section) of the agreement. This practice helps ensure the validity of
the agreement by providing added certainty that the signatures'hpply to ;

the agreement. Although in this case the signatures fall on a separate
!

[ page, ICF does not believe that revising the document (e.g., re-
| formatting the surety bond so that the last paragraph and the signatures

are on the same page) would substantially alter the degree of assurance '

provided to NRC by the bond.
A

| (h) The standby trust agreement is not dated on the signature page. This
does not affect the validity of the mechanism because the agreement
specifies an effective date in the opening paragraph.

|

|- (i) The standard wording for specimen certificates of resolution, as

| recommended in Regulatory Guide 3.66, page 4-25, anticipates a corporate
resolution reading as follows:

RESOLVED, that this Board of Directors hereby

,
authorizes the President, or such other employee of

l the company as he may designate, to commence
decommissioning activities . .

| The submitted specimen certificate of resolution, however, does not
j identify any company officera:
|

| RESOLVED, that this Board of Directors hereby

i authorizes the commencement of decommissioning
,

| activities . . .

This wording is acceptab3e bect.use the Board of Directors is authorized ,

to commence decommissioning activities, just as it is authorized to
delegate the power to commence decommissioning activities.

!

t

i

- -
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! Finall*', NRC sh0uld ensure that documents-submitted by the licensee are
criginally signed duplicat'es, as. recommended in Regulatory Guide J 66. Unless

;- the documents have been properly signed, NRC cannot be certain that the
j financial assurance mechanism ir enforceable. Because ICF does not possess
i. the original submission, we cannot verify compliance with these requirements.
1-
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APPENDIX A
|. CHECKLIST FOR DECOMMISSIONING FINANCIAL ASSURANCE

NAME OF LICENSEE OR APPLICANT

be44" han LI
MAILING ADDRES5

% L %)7

Gnm C,w . Mo 6tilN-oGJ7

A. Licensee Part (check one of the followino):

/ __ Part 30 Licensee or Applicant Part 70 Licensee or Applicant

Part 40 LicGasee or Applicant
_

Part 72 Licensee or Applicant

B. Check appropriata item in each category (if applicable)

1. qlz/qc Date of Financial Assurance Submission

2. Public Entity

/ Private Entity
4 7So, coa

| 3. V Certification of Financial Assurance No CohBcahon %fensed

Decommissioning Funding Plan

. 4. (a) Prepayment Option (See Appendix B)'
| Trust Fund
| Escrow Account
| Certificate of Deposit
j Government Fund

Deposit of Government Securities

(b) / Surety / Insurance /0ther Guarantee (See Appendix C) $Mc,oco
/ Surety bond

Letter of Credit,

| Line of Credit a
Parent Company Guarantee / Financial Test

(c) External Sinking Fund, Sinking Account and Surety /
Insurance (See Appendix 0)

Trust Fund
Escrow Account
Certificate of Deposit
Government Fund
Deposit of Government Securities
Sueety Bond,

' Letter of Credit
Line of Credit

,

(d) Statement of Intant (public entities o g
;

*May not be used in combination with any other instrument.

A-1

1
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APPENDIX C-

CHECKLIST FOR SUBMISSION OF SURETY / INSURANCE / PARENT COMPANY GUARANTEE

A. Check Appropriate Form of Surety / Insurance / Guarantee

/ Surety Bond

Letter of Credit

_ Line of Credit
Parent Company Guarantee / Financial Test *

Insurance

B. Check Documents Submitted for Surety / Insurance / Guarantee
|
j 1. Surety Bond
! / Surety Bond

.

ye Standby Trust Agreement
go Acknowledgement U "'" J" "'"'

2. Letter of Credit
Letter of Credit
Standby Trust Agreement,

! Acknowledgeinent
!

3. Line of Credit
Verification
Standby Trust Agreement
Acknowledgement

4. Parent Company Guarantee
Letter from Chief Executive Officer of Applicant or
Licensee

| Letter from Chief Financial Officer of Parent Company
'

Financial Test: Alternative (I or 11]
| Auditor's Special Report and Attached Schedule
| Corporate Guarantee
| Standt0 Trust Agreement
'

Acknowledgement

5. Insurance
Certificate of Insurance
Standby Trust Agreement

| Acknowledgement
,

|

*May not be used in combination with any other instrument.

;

,

C-1

|
_
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|EXHIBIT 3-6

CHECKLIST OF CRITERIA FOR REVIEW 0F SURETY BONDS ;

/ Copy of corporate by-laws or'other evidence indicating that partiese

signing the financial instrument (for the applicant) are authorized
|

to represent the organization in the transaction,

g y deck * Evidence that the financial instrument is,an originally signed
duplicate (e.g., an executed copy of the instrument).

Copy of Circular 570 of the U.S. Department of Treasury.*

[* Copy of broker / agent's power of attorney authorizing the I

broker / agent to issue bonds.

/* Signed statement from applicant indicating that they will notify
NRC if the surety company intends te cancel or go bankrupt.

/* Date'of execution of bond and effective date.

/* Name and address of licensee (principal).

/* Type of business organization; State of incorporation, if
appropriate. I

becominbiaf.c*itl1NRC license number, identification of licensed facility (ies),
M b noF cip decommissioning costs.
%dee)krc.+ 6.19/* Identification of corporate or individual surety (ies).

/1. Name;
/2. State of incorporation;

Ass $ 3. Qualification in jurisdiction where facility covered by the
suretybondislocated.(np,,,;f,,Q

/* Designation of obligee (NRC or State regulatory agency).

Miu;q Recitation of consideration (fee paid for surety bond).*

/* Liability of surety.
|

V 1. Penal sus
j / 2. Limitation of liability

y 3. Condition (s) of liability

V 4. Statement of joint and several liability
I

l /* Statement of licensee's or applicant's regulatory obligations as
reason for bond.

J,

/* Scope and duration of bond.'

< 1. Restricted to single obligation
( v 2. Continuing

V 3. Provisions for renewal
V 4. Payabk fa a skadb husf fuaf

!
.
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EXHIBIT 3-6 (Continued)

/* Termination,;

v 1. By surety
' 2. By principal

! 3. Effective date of termination or revocation
'

/* Adjustment of penal sum.

! /* Date.

/* Signatures.

Mining *|
Premium.

| \

,

l

i

,

*
,

i

|

t

|
|

)

1

i

!

|

i

I

|
|

t
!

I

h
; -

a
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APR 171996

MEMORANDUM T0: Louis M. Bykoski
Materials Decommissioning Section
Low Level Waste and Decommissioning

Projects Branch
Division of Waste Management, NMSS

FROM: John R. Madera, Chief
Nuclear Materials Licensing Branch
Division of Nuclear Materials Safety

SUBJECT: REQUEST FOR ASSISTANCE IN THE REVIEW 0F FINANCIAL ASSURANCE
IN THE FORM OF A PAYMENT SURETY BOND

Marion Merrell Dow, Inc., holder of NRC license Number 24-15595-01 recently
merged with Hoechst Roussel to form Hoechst Marion Roussel. As part of the
change in ownership, the license elected to replace their current financial
assurance with a payment surety bond.

Attached for your review is a copy of the payment surety bond in the amount of
$750,000. We ask that you review the document for acceptability.

Attachments: As stated

CONTACT: Kevin G. Null
(708) 829-9854

cc: Cindy Pederson

!

|

DOCUMENT NAME: P:\ TAR: FIN
Ta recrivs a copy of thie document, indicate in the t.om: "C" = Copy without attachment /enclost.re "E" - Copy with attachment / enclosure *N" = No copy

0FFICE DNMS/RIII 4/ | | | |,,

NAME KGNull:brt / ,1)
'

DATE 04/ |5 796
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Mr. Kevin Null
U.S. Nuclear Regulatory Commission
Region III
801 Warrenville Road
Lisle,IL 60532-4351

SUBJECT: License No. 24-15595-01 ,

Dear Mr. Null, *

Please find enclosed an original Certified Copy of Hoechst Marion Roussel's
Corporate Bylaws.

Also, you will find 2 original copies of a Payment Surety Bond. The Surety
bond will replace the Letter of Credit.

These documents are being sent to address the NRC requirement for a
Decommissioning Financial Assurance Instrument.

Should you have any questions,I can be reached at 816-966-5755.

Sincerely yours,
I

110b'' - g (

Pamela A. Barton I
Radiation Safety Officer !

PB/vc

Enc.

RECEIVED |!

|

APR 0 31996 !

REGION III4

I
1

liocchst Marion Rounct )
'

A member of the llocchst Group

Hoechst 3
E_____--------_--------_--
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CORPORATE BYLAWS I

I
:

I, Tommy R. White, Vice President of Hoechst Marion Roussel, Inc., a Delaware
Corporation (the " Corporation"), do hereby certify that the following is a true and correct excerpt
from the By-Laws of the Corporation, that such By-Laws have been duly authorized and i

| approved by the Board of Directors of the Corporation, and that such excerpt is in full force and '

effect on the date hereof:
i

Section 6. President. The President, shall, subject to the control of the Board of
| Directors and, if there be one, the Chairman of the Board of Directors, have general '

supervision of the business of the Corporation and shall see that all orders and resolutions
of the Board of Directors are carried into effect. He shall execute all bonds, mortgages,
contracts and other instruments of the Corporation requiring a seal, under the seal of the

| Corporation, except where required or permitted by law to be otherwise signed and
|

| executed and except that the other officers of the Corporation may sign and execute
! documents when so authorized by these By-Laws, the Board of Directors or the President. I

In the absence or disability of the Chairman of the Board of Directors, or if there be
none, the President shall preside at all meetings of the stockholders and the Board of !

Directors. If there be no Chairman of the Board of Directors, the President shall be the
Chief Executive Officer of the Corporation. The President shall also perform such other ;

duties and may exercise such other powers as from time to time may be assigned to him ;

by these By-Laws or by the Board of Directors.
!

| Section 7. Vice Presidents. At the request of the President or in his absence or
| in the event of his inability or refusal to act (and if there be no Chairman of the Board of

| Directors), the Vice President or the Vice Presidents if there is more than one (in the
j order designated by the Board of Directors) shall perform the duties of the President, and
| when so acting, shall have all the powers of and be subject to all the restrictions upon the
| President. Each Vice President shall perform such other duties and have such other
'

powers as the Board of Directors from time to time may prescribe. If there be no
Chairman of the Board of Directors and no Vice President, the Board of Directors shall

| designate the officer of the Corporation who, in the absence of the President or in the
event of the inability or refusal of the President to act, shall perform the duties of the
President, and when so acting, shall have all the powers of and be subject to all
restrictions upon the President.

|

I do further certify that on the date hereof the President was absent.4

i

ikommon\LIkicertify\@ dalton doc
j
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I do further certify that the same are within the corporate and lawful powers of the
,

i Corporation. ,

|
'

I do further certify that Charles D. Dalton has been duly appointed a Vice President of the
,

Corporation and is serving as such on the date hereof, and that the signature set forth below
opposite his name is his genuine signature: )

!
.

NAME SIGNATURE !

Charles D. Dalton - g

Witn:ss my hand and the seal of the Corporation on March 19,1996 .

h/1 h-nwza ,

| forhmy R. fute
''

I Vice Presiddnt

| (SEAL)
1

|-
t

I

t

|

;| '

! i
'

1

I
'

t

i

!

,
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!
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AM EY MAN'S FUND INSURANCE COM Y
,KNOW ALL MEN BY THESE PRFSENTSt 1hai FIREMAN'S FUND INSURANCE COMPANY, a Corporation duly organized and existing under the laws of
the State of California, and having its principal office in the County of Marin, State of California, has made, constituted and appointed, and does by these
presents make, constitute and appoint

ELIZABETH BULK 0WSKI--- ---

i
NEW YORK NY

its true and lawful Attorney (s)-In-Fact, with full power and authority hereby conferred in its name, place and stead, to execute, seal, acknowledge and deliver any
med all bonds, undertaking, recognizances or other written obligations in the nature thereof

__, ___________________________

l and to bind the Corporation thereby as fully and to the same extent as if such bonds were signed by the President, scaled with the corporate seat of the
| Corporation and duly attested by its Secretary, hereby ratifying and confirming au that the said Attorney (s)-in-Fact may do in the premises.

lbs power of attorney is granted pursuant to Article VII Sections 45 and 46 of By-laws of FIREMAN'S FUND INSURANCE COMPANY now in full force and
effect.

"Artiche Vn. Appointaneet ned Aetherity etResident Secretaries, Attorney 4ninet ned Agents to accept laget Protear ned Make Appeernecen.

Secties d5 4pa8=8-=8 The Chairmsaa of the Board of Directors, the President, any Vice-President er any other persos authorised by the Board of
'

Directora, the Chairmas of the Board of Directors, the President or any Vice-Presidest asey, from thee to tisse, appoint Resident Assistant Secretaries and
^ ^ ^

_,. 5 Fact to represent and act for and om behalf of the Corporation med Agents to accept legal process and make appearances for and es behalf of the ;Corporation.

Secties d6. Asteority. The authority of seek Residest Assistaat Seeveteries, Attorsepa-le-Fact and Agents shau be as trescribed is the lastrument evidemeing
theirappeletment. Amy such appointesent and su authority granted thereby may be revoked at any thee by the Board of IHrectors or by say persos empowered to I

smoke seek sp; ' ^"

This power of attorney is signed and scaled under and by the author,ity of the following Resolution adopted by the Board of Directors of FIREMAN'S FUNDINSURANCE COMPANY at a meeting duly called and held on the th day of August,1984, and said Resolution has not been amended or repealed:

" RESOLVED, that the signature of any Vice-President Assistant Secretary, and Resident Assistant Secretary of this Corporation, and the seal of this
Corporation may be affixed or printed on any power of attorney, on any revocation of any power of attorney, or on any certificate relating thereto, by facsimile,
and any power of attorney, any revocation of any power of attorney, or certificate bearing such facsimile signature or facsimile seat shall be valid and binding
upon the Corporation" ~

IN WITNESS WHEREOF, FIREMAN'S FUND INSURANCE COMPANY has caused these presents to be signed by its Vice-President, and its corporate

sealts be hereunto affixed this 3 0 t h ay of June 39 95d

/T$g FIR - 'S I N OMPANY

\ By /
2e co v - y v,.w -

-

STATE OF CALIFORNIA \
COUNTY OF MARIN

30th June 95 : before me personally came M. A. M M eeOn this day of 39 ,

to me known, who, being by me duly sworn, did depose and say: that he is Vice-President of FIREMAN'S FUND INSURANCE COMPANY, the Corporation
described in and which executed the above instrument; that he knows the seal of said Corporation; that the seal affixed to the said instrument is such corporate
seat; that it was so affixed by order of the Board of Directors of said Corporation and that he signed his name thereto by like order.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal, the day and year herein first above written.

f i/' )A. KR EGER
0

- cour s io45112 ,g
h NOTARY GUepc.c AtwonNIA j Notary hc

0u Ana county-

*
y v v v

.

CERTIFICATE

STATE OF CALIFORNIA *
COUNTY OF MARIN

l.
1, the undersigned. Resident Assistant Secretary of FIREMAN'S FUND INSURANCE COMPANY, a CALIFORNIA Corporation, DO IIEREBY CERTil Y
that the foregoing and attached POWER OF ATTORNEY remains in full force and has not been revoked; and furthermore that Article VII, Sections 45 and 46 of
the By-laws of the Corporation, and the Resolution of the Board of Directors; set forth in the Power of Attorney, are now in force.

Signed and sealed at the County of Marin. Dated the 13th ayof March ig9 6d

u
! {<

T
.

m,
a,

> ,

s a haa
|

-.,
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'
# /'S FIREMAN'S gD INSURANCE COMPANY,

". A \ SUMMARY FINANCIAYSTATEMENT - December 31,1994

'
(As Filed with Insurance Department of the State of California)

Fireman's Fund
Insurance Company $5j i !

.

ASSETS:
'

' Government Brds $ 1,386,971,927
* State and Mum:spal Bonds 685,111,609
* Miscellaneous 3onds 2,284,301,265
+ Stocks 1,192,790,615
Cash in Bank r.nd Company's Office 11,646,941
Accrued Inter.:st 78,045,987
Premiums b Cot'.rse of Collection and Other Assets 1.249.790.018,

'lota' Assets S 6.888.658.362

LIABILITIES. SURPLUS AND OTHER FUNDS:

Loss and Loss Expense Reserve $ 3,556,082,787
Unearned Premium Reserve 672,037,665
All Other Claims, Demands and Reserves 681.834.215

Total Liabilities 4,909,954,667 |

Capital Paid-up $ 4,200,000 !
Net Surplus 1.974.503.695

Policyholder's Surpius 1.978.703.695 i

Total Capital, Surplus and Reserves S 6.888.658.362 j

0
* Bonds are stated at Amortized Values
+ Stocks are stated at Market Values

. State of California )"
| County of Marin )
|

| I, M. A. Mallonce, Vice President of Fireman's Fund Insurance Company, do hereby certify that the above is a true
i statement of the assets and liabilities of said Corporation as of December 31,1994, taken from the books and rc:ords of

{k,.g& ink h; ;/W A M/ MD

said Corporation. w3

0t
onec, ice ' resident

State of California )
County of Marin )"
Subscribed and sworn before me, a Notary Public of the State of California, in the County of Marin, this 17th day of
February,1995.

mmmmmmm

' *

t, ses/ , _ _my ,
' Notary Public of Califormam

ru

777 San Marin Drive, Novato, CA 94998 415 899 2000

L- - - - - - - -- -- -- -- _ - - - - _ - - - - - - _ - - - - - - - - - - - - - - - - - - _ - - - - _ - - _ - - - - - -.
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CONVERFATION RECORD | TIME | DATE

(time) 2/6/96 ,
|

0 visti O CONFERENCE X TELEPH0hE

,r O INCOMING
~

OUTGolNG

NAME OF FERSON(S) CONTACTED OR IN CONTACT ORGANIZATION (OFFICE, DEPT.ETC.) TELEPHONE NO.
Pamela Barton

sair.tc1

C/N 00208

"L C .T
-

Pleas submit the following additional information pertaining to financial
assurance for Hoechst Marion Roussel:

1. A copy of letter dated 10/31/95 as referenced in your letter to us
dated 11/16/95. This letter was in response to item 3 of our 9/20/95
deficiency letter.

2. A modified letter of credit to reflect the change in name of the
licensee to Hoescht Marion Roussel.

In addition, Ms. Barton confirmed that item 1 of the license is to be
changed to Hoescht Marion Roussel.

(sjA oc'% P OsA.y: Lwns 9/i/9c |c Scipj97 r

sg isn&&-h a du fw n3 a nu~w falxLI6 k j e h a }fn ~ a. dry k n iI j)hs9t aw m
a,,,y4 be * * 's rga

h 0%
AcTiDN utGUlur.D

As above.

Ipoiror etusou pocumnunu -vousnTiou sionaTune part

Kevin Null / |

} U E b.

u- 1-n

SIGNATURE TITLE DATE
|

|

_ _ _ _ _ _ - _ _ _ _ _ _
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Amendment to
Standby Trust Aercement

This amendment to the Standby Trust Agreement dated as of May 29,1991, by and between Hoechst
Marion Roussel, Inc. (formerly Marion Merrell Dow Inc.), a Delaware Corporation, herein referred to as the
" Grantor" and Commerce Bank of Kansas City, N.A., 922 Vialnut, Kansas City, Missouri, 64106, the
"Tmstee"is dated as ofNovember 1,1995 and amends the Standby Trust Agreement.

WHEREAS, the U.S. Nuclear Regulatory Commission (NRC) an agency of the U.S. Government,
pursuant to the Atomic Energy Act of 1954, as amended, and the Energy Reorganization Act of 1974, stands
as the potential beneficiary of the Standby Tmst Agreement in accordance with regulations of Title 10,
Chapter I of the Code of Federal Regulations, Part 30.

WHEREAS, the Standby Trust Agreement may be amended by an instrument in writing executed by
the Grantor, the Trustee, and the NRC, or State Agency, or by the Trustee and the NRC or State Agency, if
the Grantor ceases to exist; and

WHEREAS, the Grantor, the Trustee and the NRC desire to amend the Standby Trust Agreement.

NOW, THEREFORE, in consideration of the foregoing and other valuable consideration, the receipt and
sufficiency of which are hereby acknowledged the Grantor, the Tmstee, and the NRC hereby agree as follows:

1. Amendment. The Standby Tmst Agreement is hereby amended as follows:

(a) The language of"Section 3. Establishment of Fund." is hereby deleted in its entirety and replaced by
the following:

"The Grantor and the Trustee hereby establish a standby tmst for the benefit of the NRC. The
Grantor and the Trustee intend that no third party have access to the Fund except as provided
herein."

(b) Except as expressly amended hereby, the Standby Trust Agreement shall remain in full force and
effect.

2. Effective Date of Amendment. The foregoing Amendment shall be effective November 1,1995.

3. Governing Law. This Amendment shall be administered, construed and enforced according to the laws of

; the State of Missouri.
:
.

| RECEIVED. p ,

I M0'i201995
e

REGION IIIma ,aurmo
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IN WITNESS WHEREOF the parties have caused this Amendment to be executed by the respective officers
duly authorized and its corporate seal to be hereunto affixed and attested as of the effective date written
above.

Attest: liocchst Marion Roussel, Inc.
(Formerly Marion Merrell Dow Inc.)

''
. .w k

Charles D. Dalton DY: Rebecca R. Tilden
Assistant Secretary TITLE: Vice President

Attest: RUSTEE: Commerce Bank of Kansas City, N. A.

Uwakdjw& MA6 /
VINETTA A. GARNETT /BC /C w rge
ASSISTANT SECiiETARY [ TITLE t , ;L page ,.r

Attest: U.S. Nuclear Regulatory Commission

-

BY:
TITLE

|

|

[

ea

MDI gib'.StByTr AG
,



_ _ __ . _ .

,

'

i O o-

CERTIFICATION OF FINANCIAL ASSURANCE

|
Principal: Hoechst Marion Roussel, Inc., P.O. Box 9627, Kansas City. '

Missouri 64134-0627 (formerly Marion Merrell Dow Inc.)

NRC License Number 24-15595-01: Hoechst Marion Roussel Inc.,
6633 Troost and Marion Park Drive, Kansas City, Missouri

,

IIssued to: U.S. Nuclear Regulatory Commission
j
iThis is to certify that Hoechst Marion Roussel, Inc. is licensed to

possess Hydrogen-3 (1.0 curie), Carbon-14 (1.0 curie), Sulfur-35 (20
millicuries), Iodine-125 (70 millicuries), and Iodine-131 (30
millicuries) in the amounts indicated in parenthesis, and that financial |

assurance in the amount prescribed by 10 CFR Part 30 of $750,000.00
|has been obtained for the purpose of decommissioning. j

Corporate Seal

November 16,1995

Kevin Hartl6y / 0

Vice President, Finance & Assistant Treasurer
'

|

|
1

-
) $

,

!

I

|

.
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HOECHST MARION ROUSSEL, INC.
P. O. BOX 9627

10236 MARION PARK DRIVE
KANSAS CITY, MO 64137-1405

;

,

!

November 17,1995
1

,

|Ms. Cassandra F. Frazier
Nuclear Material Licensing Section |

!U.S. Nuclear Regulatory Commission
|Region III,801 Warrenville Road

Lisle, IL 60532-3451

1 RE: Acknowledgment

Dear Ms. Frazier: '

!
Enclosed please find the acknowledgment that you requested.

j

Sincerely,
r,

WY $ [ fbh6
|

Mark E. Hanchar, AU SCLA ALCM )
Risk Manager I

I
,

i

|
1

;

i
|

i
|

RECEIVED :

'

f4CV201993 |

REGION III.MEll:gibW19
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ACKNOWLEDGEMENT |

)

| STATE OF < d I w ,' [
t - +

| COUNTY OF \l/7e U dd i

|

.

On this /I day of I A' en /w ///[, before me a notary
public in and for the County and S' tate aforesaid, personally
appeared William Ekey, and he did depose and say that he is the
Vice President, of Commerce Bank, N.A., national banking {association, Trustee, which executed the above instrument, that he !
knows the seal of said association; that the seal affixed to such |instrument is such corporate seal; that it was so affixed by order j
of the association; and that he signed his name thereto by like ;
order.

|

| [
t

Ybd4N
]t/

C. GUEIN !

Ndary Pddic. Notary Seal i
State of Masourt t

Jackson CountyMy Commission Expires: g. g 7 g ;; 3g . gg
.

,

i

;

!

,

$

.

i

!
,

<

a

!

!.
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i M A RION MERRELL DOW INC.
; v3co u;,,s />aa.a>
| A1All: P O Box 84ko

Gnsas Cay. Ains..ud batI4-0480
Tilq4onc NIbtoon.40po

November 16, 1995 '

Ms. Cassandra F. Frazier
Nuclear Material Licensing Section
U.S. Nuclear Regulatory Commission

| Region III :

| 801 Warrenville Road
Lisle, IL 60532-4351

:

RE: License No. 24-15595-01
Docket No. 030-09415

Dear Ms. Frazier:

This is in response to your letter dated September 20,1995,5
addressed to Ms. Pam Barton, our Radiation Safety Officer, requesting

,

additional infonnation. With regard to item 1 of your letter, encloseci
is the certification statement specified by Regulatory Guide 3.66.

,

Under item 2 of your letter, please note that Rabobank, the institution
which issued the letter of credit is a qualified institution. The bank's
full name is Cooperatieve Centrale Rainffeissen Boerenleen Bank, B.A.
and their ABA number is 021000018. The institution is regulated by
the U.S. Comptroller of the Currency and Federal Reserve Bank.

With regard to item 3, please refer to the October 31,1995, letter
(copy enclosed) from Rabobank to the NRD, which amended our ietter
of credit as requested.

With regard to items 4 and 5, you should be receiving under separate
cover the requested amendment to the standby trust agreement and
letter of acknowledgment.

Very truly yours,

HOECHST MARION ROUSSEL, INC.
(fonnerly Marion Merrell Dow Inc.)

f Y
Nathan J. Treinish

| Corporate Counsel-Regulatory
i

NJT/95083:pb

i ec: Ms. Pam Barton
'

RECE[ygg

M 171995

REGION III
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|HOECHST MARION ROUSSEL, INC.
P. O. BOX 9627

10236 MARION PARK DRIVE
KANSAS CITY, MO 64137-1405

i

j

November 15,1995
.

|
1

Mr. Matt McLaughlin
Commerce Bank of Kansas City
922 Walnut j

Kansas City, Missouri 64106 ;
;

RE: Amendment ot Standby Trust Agreement &
Certification of Financial Assurance
U.S. Nuclear Regulatory Commission l

Letter to Ms. Cassandra F. Frazier
Instructions Therefore

Dear Matt:

JThe attached Amendment of Standby Trust Agreement needs to be exceuted
and sent along with the Certification of Financial Assurance d.ocument and sent to Cassandra
Frazier Federal Express. The address is: g

W |WU
Ms. Cassandra F. Frazier %g
Nuclear Material Licensing Section
U.S. Nuclear Regulatory Commission
Region III
801 Warrenville Road
Lisle, IL 60532-4351

1

Please send a copy of all to me. IfI can provide anything further let me know. |

Sincerely,

,

1

I

|

i Mark E. Hanchar, AU SCLA ALCM
l Risk Manager

Attaclunents

| MEHitN4CR
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CERTIFICATION OF FINANCIAL ASSURANCE

Principal: Hoechst Marion Roussel, Inc., P.O. Box 9627, Kansas City,
Missouri 64134-0627 (formerly Marion Merrell Dow Inc.)

NRC License Number 24-15595-01: Hoechst Marion Roussel Inc.,
6633 Troost and Marion Park Drive, Kansas City, Missouri

Issued to: U.S. Nuclear Regulatory Commission

This is to certify that Hoechst Marion Roussel, Inc. is licensed to
possess Hydrogen-3 (1.0 curie), Carbon-14 (1.0 curie), Sulfur-35 (20
millicuries), Iodine-125 (70 millicuries), and Iodine-131 (30
millicuries) in the amounts indicated in parenthesis, and that financial
assurance in the amount prescribed by 10 CFR Part 30 of $750,000.00
has been obtained for the purpose of decommissioning.

Corporate Seal

November 16, 1995

,

Kevin Hartl6y / 0 l

Vice President, Finance & Assistant Treasurer

1 ,

i

1

|



| '

,j

O Oo -

!
|

SEP 2 0 Wi

i

Hoechst Marion Roussel
ATTN: Pamela A. Barton

| Radiation Safety Officer
i P.O. Box 9627
| Kansas City, M0 64134-0627

Dear Dr. Urbanski:

We have reviewed your decommissioning financial assurance instrument,
Irrevocable Standby Letter of Credit dated March 1,1995. In order to
complete our review of your instrument, w6 will need you to address the
following items:

1. Submit a Certification Statement (Regulatory Guide 3.66, page 1-5) )
| You did not submit a statement of certification of financial assurance,
| as recommended by Regulatory Guide 3.66 " Standard Format and Content of
| Financial Assurance Mechanisms Required for Decommissioning Unde- 10 CFR

Parts 30, 40, 70, and 72" (June 1990), page 1-5 (enclosed). The
statement of certification, in addition to providing information that
would allow NRC to verify the certification amount (e.g., the names and

| locations of the facilities for which financial assurance is provided,
| and the amount and types of materials handled), officially certifies
' that the licensee is in compliance with the appropriate requirements.

Please submit a statement of certification.

| 2. Submit Evidence that the Financial Institution Issuing the Letter of
| Credit is Qualified (Regulatory Guide 3.66, pages 3-19 and 3-20)

Regulatory Guide 3.66, pages 3-19 and 3-20, states that letters of
! credit should be accompanied by evidence that the issuing financial

institution is regulated and examined by a Federal or State Agency.
? This requirement helps ensure that the issuer of the letter of credit
"

will be able to provide decommissioning funds to NRC whenever necessary. !
The submission does not, however, include evidence that Rabobank
Nederland New York Branch, the issuing financial institution, is
regulated and examined. We telephoned both the Federal Deposit
Insurance Corporation (FDIC) and the International Division of the
New York Department of Banking, but was unable to confirm that the

l institution is regulated and examined. Please provide evidence that
the financial institution is regulated and examined, as called for irir

Regulatory Guide 3.66. If the institution is not regulated and examined
by a Federal or State Agency, you should obtain a letter of credit from
a different institution that meets this standard.

|
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SEP t 0 WHoechst Marion Roussel -2-

3. Revise the Automatic Renewal Provision in the Letter of Credit (10 CFR
30.35(f)(2)(1))

Under 10 CFR 30.35(f)(2)(1), if a letter of credit is written for a
definite term, it "must be renewed automatically unless 90 days or

l i '
more prior to the renewal date, the issuer notifies the Commission,i

the beneficiary, and the licensee of its intention not to renew." This
provision is essential to ensure that the mechanism is not terminated |
without being replaced by another acceptable mechanism or being drawn :
upon by NRC. The language of the submitted letter of credit is !

different from the recommended wording in the Regulatory Guide 3.66. |
As submitted, the letter of credit reads:

i

"This Letter of Credit is effective as of March 1,1995 and shall |

| expire on March 1,1996, but such expiration date shall be |
| automatically extended without amendment for a period of one year
( on March 1, 1996 and on each successive expiration date, unless,

at least 90 days prior to the current expiration date. Rabobank i

Nederland notifies U.S. Nuclear Reaulatory Commission and Marion ;

I Merrell Dow Inc. in writina by certified mail or courier of non i

renewal." (emphasis added) |
i

,

According to Regulatory Guide 3.66, the underlined wording above should
read as follows:

. . . unless, at least 90 days before the current expiration"
,

j m date, we notify both you and [ licensee's name), by certified mail,
as shown on the signed return receipts." (emphasis added)! --

!
~

This wording difference raises two significant issues for NRC. First,

| the submitted letter of credit excludes the phrase "as shown on the
signed return receipts." This omission diminishes the protection!

provided to NRC because the letter of credit does not specify that the .'

90 day notification period begins only once NRC and the licensee have ),

received the notification. Second, the use of a mail service other than j
certified mail (e.g., an unspecified courier service) may result in 1

types of return receipts that are not acceptable to NRC to demonstrate i

receipt of this notification (e.g., if the receipt is signed by the |

courier rather than the addressee). Consequently, the submitted letter !
of credit provides reduced certainty that NRC will receive adequate
notice of non-renewal. Please revise the letter of credit to require
notification by certified mail at least 90 days before expiration, as
shown on the signed return receipts. '

| [A. Revise the Standby Trust Agreement to Delete the Added Language in
1 Section 3 (Regulatory Guide 3.66, page 4-18) \

i |

!

-_ _ - _ _ . - -. __ -
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|- The standard wording for Section 3 (" Establishment of Fund") of the
| standby trust agreement, as recommended in Regulatory Guide 3.66, page

4-18, reads as follows:

i "The Grantor and the Trustee hereby establish a standby
i trust fund (the Fund) for the, benefit of the NRC. The

Grantor and the Trustee intend that no third party have
.

access to the Fund except as provided herein."

Section 3 of the submitted standby trust agreement includes this
| wording, but also adds the following wording:

"This Standby Trust is to be funded when:

(a) Grantor commences decommissioning at its NRC licensed
|

facility: License Number 24-15595-01, and
!
l (b) Marion Merrell Dow Inc. will not carry out the
! required decommissioning activities.
|

| The Grantor shall deposit sufficient funds into this Standby
| Trust so that NRC may direct decommissioning in accordance

with the NRC approved decommissioning plan. The Standby!

Trust property is hereby referred to as the Standby Trust
Fund (the Fund)."

The added language could be problematic for at least two reasons, as
i discussed below:

! (1) The two specified conditions under which the standby trust is to
be funded do not encompass all situations under which NRC would

| require the trust to be funded. For example, if the licensee goes
bankrupt prior to the start of decommissioning (or refuses to
begin decommissioning activities), NRC would wish to fund the
trust even though the licensee had not commenced decommissioning

; and satisfied Condition (a). Similarly, if the licensee does not
go bankrupt but is incapable of funding decommissioning, NRC would
wish to fund the trust even though the licensee might still

| conduct the necessary decommissioning activities using the funding
| in the trust. (This case would not satisfy Condition (b).)

(2) The added language seems to contradict the possibility that the
,

trust may be funded using the licensee's letter of credit. It is

| inconsistent with the preamble to the standby trust agreement,
which states that "when payment is made under a letter of credit,

,

this standby trust shall be used for the receipt of such payment."

!
.

I



| .

~

"
/m-

UI, -

|

Hoechst Marion Roussel -4-

To eliminate potential confusion and avoid precluding the funding of the
standby trust if the stated conditions are not met, please revise the
standby trust agreement to eliminate the added wording in Section 3.

5. Submit a Letter of Acknowledgement with the Standby Trust Agreement
(Regulatory Guide 3.66, page 4-27)

~

The submission does not include a letter of acknowledgement with the
standby trust agreement, as recommended by Regulatory Guide 3.66, page
4-27. The acknowledgement is needed to verify the execution of the
standby trust agreement and to certify the trustee's signature and
authority to enter into the agreement. Please submit a letter of I

acknowledgement with the standby trust agreement. '

Finally, all documents submitted to the NRC must be originally signed
duplicates, as recommended in Regulatory Guide 3.66. Unless the documents
have been properly signed, NRC cannot be certain that the financial assurance
mechanism is enforceable.

We will continue our review of your application upon receipt of this
information. Please reply in duplicate, within 30 days, and refer to Control
Number 00208.

If you have any questions or require clarification on any of the information
stated above, you may contact us at (708) 829-9887.

1

Sincerely, ;

1

!

I

Original Signed 8y !
Cassandra F. Frazier |
Nuclear Material Licensing Section !

l

|
License No. 24-15595-01 !

Docket No. 030-09415,

Enclosure: Regulatory Guide 3.66

i

| DOCUMENT NAME: M:\03009415.DE5
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I MEMORANDUM TO: John R. Madera, Chief
Materials Licensing Section
Division of Radiation Safety

. and Safeguards, Region III
,

FROM: Louis M. Bykoski '

Materials Decommissioning Section
! Low-Level Waste and Decommissioning
| Projects Branch
'

Division of Waste Management, NMSS
I

SUBJECT: THE OFFICE OF GENERAL COUNSEL AND CONTRACTOR COMMENTS ON
, STANDARD FINANCIAL ASSURANCE SUBMITTALS

Our contractor, ICF Incorporated, and the Office of General Counsel (0GC) have
reviewed and provided comments on two Region III nonstandard financiali

| assurance submittals sent to us for rev ew.
t

| 1. Marion Merrell, Dow
| 2. Northern States Power Company

j

The ICF comments are presented in two parts. The first part deals with
specific recommendations to current deficiencies. The second part (Other
Issues) provides a discussion of changes to the standard wording that are
acceptable and are not considered to be deficiencies. The OGC comments
include additional deficiencies that need to be corrected by the licensee and ;

comments for our internal use. i

i

You should carefully review all the comments before preparing the deficiency |
1etter. We have enclosed both the ICF and OGC comments to assist you in your '

review.

Should you have any further questions with regard to the comments, please call
me on (301) 415-6754 or Bradley Jones of OGC on (301) 415-1628.

!

Attachments: As stated

CONTACT: Louis M. Bykoski, NMSS/DWM
415-6754
Bradley Jones, 0GC |

415-1628 |
*

'
.

;
-
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1.!ST OF INSTRUCTIONS
~

i

:
,

i Marion Merrall Dow
I

,

In reviewing the comments the reviewer will note that there will be some
overlap between ICF and 0GC comments. The following comments should be
included in the basis for the deficiency letter:

1. ICF comments 1 through 5

2. All OGC comments, plus the last paragr:ph.

All other comments and discussions are for reviewer inferisation.

.

|
*
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MEMO TO: Louis M. Bykoski, NMSS

FROM: OGC
, ,

-

RE: REVIEW OF NONSTANDARD SUBMITTALS 1

l

Marion Merrell Dow. Inc. |
|

We have reviewed the 5 recommendations related to the darion Merrell i

Dow, Inc. submittal of a letter of credit for financial assurance j

purposes. We support those recommendations and have no legal objection !
to providing those recommendations to the licensee. We would !

iparticularly note the importance of recommendation number 2 in the ICF
memorandum dated June 28, 1995. In view of the fact that ICF made an
attempt, but was unable to verify, that the financial institution in
question was " qualified", this issue may become a significant impediment
to acceptance of the proposed letter of credit even if the other
deficiencies are addressed.

t

| .

i

t

I
*

l
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CONSULTING GROUP

"

ICFincorporated .

9300 Lee liighway i
Fairfax, VA 22031 1207 i

703/934 3000 Fax 703/934-9740

i

June 20, 1995

|
To: Dr. Lou Bykoski, NMSS/NRC .' *

,

From: Bill Goldberg and John Collier, ICF Incorporated

Subject: Review of Letter of Credit Submitted by Marion Merrell Dow, Inc. '

Marion Merrell Dow, Inc. in Kansas City, Missouri, submitted a
certification of financial assurance, using a letter of credit, in the amount
of $750,000. The submission assures deccounissioning costs for license 24- ;

15595-01 issued under 10 CFR Part 30.1 Upon review of the submission, ICF
'

recommends that NRC require the licensee to modify the submission in the
|

following ways:

(1) Submit a certification statement (Regulatory Guide 3.66,
page 1-5);

|

(2) Submit evidence that the financial institution issuing the 1
letter of credit is qualified (Regulatory Guide 3.66, pages |
3-19 and 3-207;

(3) Revise the automatic rerlewal provision in the letter of
credit (10 CFR 30.35 (f) (2) (i)) ;

(4) Revise the standby trust agreement to delete the added
language in'Section 3 (Regulatory Guide 3.66, page 4-18) ;-

,

and'

(5) Submit a letter of acknowledgement with the standby trust
agreement (Regulatory Guide 3.66, page 4 -27) ,

These reconunendations and other issues are discussed below.
.

| . .

! (1) Submit a Certification Statement (Regulatory Guide 3.66, page -1-5)
,

! -|
The licensee did not' submit a statement of certification of financial

'

. assurance,.as reccamended by Regulatory Guide 3.66 " Standard Format and
Content of Financial Assurance Mechanisms Required for Decommissioning Under
10 CFR Parts 30, 40, 70, and 72" (June 1990), page 1-5. The statement of
certification, in addition to providing information that would allow NRC to

f

I ICF assumes that NRC has verified that the certification amount is
; acceptable under 10 CFR 30.35.
):
i :

t i

.

--- . _ - . . -
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verify the certification amount (e.g., the names and locations of the i

facilities for which financial assurance is provided, and the amount and types
of materials handled), officially certifies that the licensee is in compliance |

with the appropriate requirements. ICF recommends that NRC require the !

licensee to submit a statement of certification.

(2) Submit Evidence that the Financial Institution Issuing the Letter of l
Credit is Qualified (Regulatory Guide 3.66, pages -3-19 and 3-20) |

l

Regulatory Guide 3.66, pages 3-19 and 3-20, states that letters of j
credit should be accompanied by evidence that the issuing financial ]
institution is regulated *Td examined by a Federal or State Agency. This )
requirement helps ensure raat the issuer of the letter of credit will be able I
to provide decommissioning funds to NRC whenever necessary. The submission '

does not, however, include evidence that Rabobank Nederland New York Branch, j

the issuing financial institution, is regulated and examined. ICF telephoned ]
both the Federal Deposit Insurance Corporation (FDIC) and the Interaational
Division of the New York Department of Banking, but was unable to confirm that |
the institution is regulated and examined. ICF recommends that NRC require '

the licensee to provide evidence that the financial institution is regulated
and examined, as called for in Regulatory Guide 3.66. If the institution is
not regulated and examined by a Federal or State Agency, the licensee should
obtain a letter of credit from a different institution that meets this
standard. j

l

(3) Revise the Automatic Renewal Provision in the Letter of Credit (10 )
CFR 30.35 (f) (2) (i)) !

Under 10 CFR 30.35 (f) (2) (i) , if a letter of credit is written for a
definite term, it amust be renewed automatically unless 90 days or more prior j

to the renewal date, the issuer notifies the Commission, the beneficiary, and

, the licensee of its inter. ion not to renew." This provision is essential to
ensure that the mechanism is not terminated without being replaced by another
acceptable mechanism or being drawn upon by NRC. The language of the
submitted letter of credit is different from the recommended wording in the
Regulatory Guide 3.66. As submitted, the letter of credit reads:

"This Letter of Credit is effective as of March 1, 1995 and shall expire
on March 1, 1996, but such expiration date shall be automatically
extended without amendment for a period of one year on March 1, 1996 and
on each successive expiration date, unless. at least 9Q davs orior to
the current exoiration date. Rabobank Nederland notifies U.S. Nuclear
Reculatory Commission and Marion Merrell Dow Inc. in writino by

certified mail or courier of non renewal." (emphasis added)

According to Regulatory Guide 3.66, the underlined wording above should
read as follows:

" . unless, at least 90 days before the current expiration date, we
notify both you and (licensee's name), by certified mail, as shown on
the signed return receipts." (emphasis added)

l
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This wording difference raises two significant issues for NRC. First,
the submitted letter of credit excludes the phrase "as shown on the signed
return receipts." This omission diminishes the protection provided to NRC
because the letter of credit does not specify that the 90 day notification
period begins only once NRC and the licensee have received the notification.
Second, the use of a mail service other than certified mail (e . g. , an
unspecified courier service) may result,in types of return, receipts that are
not acceptable to NRC to demonstrate receipt of this notification (e.g., if
the receipt is signed by the courier rather than the addressee).

Consequently, the submitted letter of credit provides reduced certainty that
NRC will receive adequate notice of non-renewal. ICF recommends that NRC
require the licensee to revise the letter of credit to require notification by
certified mail-at least 90 days before expiration, as shown on the signed
return receipts.

(4) Revise the Standby Trust Agreement to Delete the Added Language in
Section 3 (Regulatory Guide 3.66, page 4-18)

The standard wording for Section 3 (" Establishment of Fund") of the
standby trust agreement, as recommended in Regulatory Guide 3.66, page 4-18,
reads as follows:

"The Grantor and the Trustee hereby establish a standby
trust fund (the Fund) for the benefit of the NRC. The
Grantor and the Trustee intend that no third party have

access to the , Fund except as provided herein."

Section 3 of the submitted standby trust agreement includes this
wording, but also adds the following wording:

"This Standby Trust is to be funded when:

* (a) Grantor commences decommissioning at its NRC licensed
facility: License Number 24-15595-01, and

(b) Marion Merrell Dow Inc. will not carry out the
required decommissioning activities.

The Grantor shall deposit sufficient funds into this Standby
Trust so that NRC may direct decommissioning in accordance
with the NRC approved decommissioning plan. The Standby
Trust property is hereby referred to as the Standby Trust
Fund (the Fund) . "

The added language could be problematic for at least two reasons, as
discussed below:

(1) The two specified conditions under which the standby trust is to
be funded do not encompass all situations under which NRC would,

| require the trust to be funded. For example, if the licensee goes
bankrupt prior ': the start of decommissioning (or refuses to

|
I
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begin decommissioning activities), NRC would wish to fund the

trust even though the licensee had not commenced decommissioning
and satisfied Condition (a) . Similarly, if the licensee does not
go bankrupt but is incapable of funding decommissioning, NRC would
wish to fund the trust even though the licensee might still
conduct the necessary decommissioning activities using the funding
in the trust. (This case wpuld not satisfy Condition (b) . )

(2) The added language seems to contradict the possibility that the
trust may be funded using the licensee's letter of credit. It is
inconsistent with the preamble to the standby trust agreement,
which states that "when payment is made under a letter of credit,
this standby trust shall be used for the receipt of such payment."

To eliminate potential confusion and avoid precluding the funding of the
standby trust if the stated conditions are not met, ICF recommends that NRC
require the licensee to revise the standby trust agreement to eliminate the
added wording in Section 3.

(5) Submit a Letter of Acknowledgement with the Standby Trust Agreement
(Regulatory Guide 3.66, page 4-27)

The submission does not include a letter of acknowledgement with the
standby trust agreement, as recommended by Regulatory Guide 3.66, page 4-27.
The acknowledgement is needed to verify the execution of the standby trust j
agreement and to certify the trustee's signature and authority to enter into
the agreement. ICF recommends that NRC require the licensee to submit a
letter of acknowledgement with the standby trust agreement.

Other Issues
1

*

Apart from editorial and non-substantive changes to the standard wording 1

provided in Regulatory Guide 3.66, the following modifications are noteworthy: '

(a) The letter of credit is not entitled " letter of credit." The first
sentence of the letter, however, clearly identifies the letter as an
" irrevocable letter of credit." |

(b) The top of the letter of credit does not state that "This Credit Expires |

(date)." The third paragraph, however, clearly identifies the !
expiration date. I

(c) The letter of credit is addressed to the NRC Regional Office in Lisle,
Illinois. Regulatory Guide, page 4-33, r2 commends that the letter of
credit be addressed to: U.S. Nuclear Regulatory Commission, Washington,
D.C. 20555. This difference does not affect the effectiveness or
enforceability of the mechanism. It may, however, require the Region
rather than Headquarters to draw on the mechanism, if needed.

l'

i
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(d) In describing the documentation that NRC must present to the bank to
draw on the letter of credit, the submitted letter of credit calls for
presentation of the " Beneficiary's" sight draft and the " Beneficiary's"
signed statement. The term " beneficiary" is not explicitly defined to
mean NRC. Nevertheless, because the letter is addressed to NRC, it is
clear that the bank is making the licensee's credit available to NRC.

(e) In describing the documentation that NRC must present to the bank to
draw on the letter of credit, the submitted letter of credit calls for
presentation of not only a sight draft and a signed statement, as
recommended in Regulatory Guide 3.66, but also the original letter of
credit. This requirement should not diminish NRC's ability to draw
funds using the letter of credit. It does, however, require NRC to
present non-standard documentation (i.e., the letter of credit itself)
to draw on the credit. NRC should ensure that it possesses and properly
safeguards the original letter of credit so that it may comply with this
requirement.

(f) Paragraph 2 incorrectly refers to the " Atomic Energy Act of 1974" rather
than the correct " Atomic Energy Act of 1954." Because it is clear that
NRC derives its regulatory authority from the Atomic Energy Act, as
amended, and no other law, this error is unlikely to pose any problem
for NRC.

(g) The submitted letter of credit is worded differently from the wording
suggested in Regulatory Guide 3.66, page 4-33, with respect to drawing
on the letter of credit when the issuer has failed to extend it. The
Regulatory Guide states that "NRC may draw upon the full value of this
letter of credit prior to cancellation," whereas the submission states
that "NRC may draw upon the full amount currently outstanding prior to
cancellation. ." The difference in wording simply clarifies that the
total amount of funding that NRC may withdraw is limited to the face

*
value of the mechanism, even in the event of non-renewal of the
mechanism.

(h) The submitted letter of credit states that NRC, to draw upon the letter
of credit in the event of notification of non-renewal, must present to
the bank the following items: (1) the beneficiary's sight draft, (2) a
signed statement from the beneficiary reading "I/We certify that we have
received notice of non-renewal from Rabobank Nederland, and that
alternative financial assurance has not been received," (3) a copy of
the notification of non-renewal received from the bank, and (4) the
original letter of credit. This requirement should not diminish NRC's
ability to withdraw funds in the event of non-renewal. It does,
however, require NRC to present non-standard documentation to draw on
the credit.

(i) The letter of credit includes non-standard versions of the last two
paragraphs recommended in Regulatory Guide 3.66. The submitted versions
contain the same information, however, and do not diminish the
protections provided to NRC,

!

|

|
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j (j) The standby. trust agreement is not dated on the signature page. This
| does not affect the validity of the mechanism because the agreement 1

| specifies an effective date in the opening paragraph.
,

r

| (k) The standard wording for specimen certificates of resolution, as
! recommended f n Regulatory Guide 3.66, page 4-25, anticipates a corporate
|

resolution reading as follows:
, ,

i i .

| " Resolved, that this Board of Directors hereby authorizes !
I the President, or any such other employee of the company as |

he may designate to commence decommissioning activities...." j

1

The submitted specimen certificate of resolution does not identify any ;

company officers:
|

" Resolved, that this Board of Directors hereby authorizes |
the commencement of decommissioning activities. "

..

,

This wording is acceptable because the board of directors is authorized |
to comence decommissioning activities, just as it is authorized to :
delegate the power to comence decommissioning activities. )

Finally, NRC should ensure that documents submitted by the licensee are
[ originally signed duplicates, as recommended in Regulatory Guide 3.66. Unless j
l the documents have been properly signed, NRC cannot be certain that the
! financial assurance mechan, ism is enforceable. Because ICF does not possess

the original submissions, we cannot verify compliance with these requirements.

attachments

|
|

.
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APPEMO!X A
J CHECKLIST FOR OEColttISSIONING FINANCIAL ASSURANCE
,

'. NAfE OF LICEMBEE OR APPLICANT N4eien Olueef t Dow Inc.! .

" " " " " "
j 9300 Wud Pukw3v

l(ansas.C d y, 8IO 6Nh'l
|4 __

i A. Licensee Part (check one of the followinah

Part 30 Licensee or Applicant Part 70 Licensee or Applicant
1

| Part 40 Licensee or Applicant Part 72 Licensee or Applicant

B. Check appropriate ites in each category (if applicable).

3 f t [95 Date of Financial Assurance Submission1.

| 2. Public Entity
1

d ivate Entity
3. V Cartification of Financial Assurance

i
! Decommissioning Funding Plan
1

4. (a) 7.; z t Option (See Appendix B)j ,

TrustFund i

| Escrow Account
!

~ Certificate of Deposit
! Government Fund-

! ~ Deposit of Government Securities
_

| (b) / / Insurance /Other Guarantee (See Appendix C)
: V bend

! 2 Letter of Credit ,
''Line of Credit .- .

j ~ Parent Company Guarantee / Financial Test; . _

I
! (c) External Sinking Fund, Sinking Account and Surety /

Insurance (See Appendix 0)
Trust Fund
Escrow Account 4

| ~ Certificate of Deposit
'

i Government Fund
*

| ~ Deposit of Government Securities
i ~ Surety Bond
i ~ Letter of Credit
i ~ Line of Credit
i

~

! (d) Statement of Intent (public entities gly,),

i *May not be used in combination with any other instrument.

: A-1*

: _

1

_ . _. ._ - , . . - .-. . - - .
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APPENDIX C

| CHECKLIST FOR SUSNISSION OF SURETY / INSURANCE / PARENT COMPANY GUARANTEE

| A. Check Appropriate Form of Surety / Insurance / Guarantee

| Surety Bond

Letter of. Credit *

,

Line of Credit

| Parent Company Guarantee / Financial Test * *

| Insurance

8. Check Documents Submitted for Surety / Insurance / Guarantee >

| 1. Surety Bond
! Surety Bond

i Standby Trust Agreement
| Acknowledgement

Lett r of Credit2. 3
VJetter of Credit
v Standby Trust Agreement

Acknowledgement (thissiny

3. Line of Credit
Verification'

Staney Trust Agreement
Acknowledgement

4. Parent Company Guarantee-

| Letter from Chief Executive Officer of Applicant or
Licensee
Letter from Chief Financial Officer of Parent Company
Financial Test: Alternative (I or I1]
Auditor's Special Report and Attached Schedule
Corporate Guarantee '
Stan ey Trust Agreement
Acknowledgement --

5. Insurance
Certificate of Insurance
Staney Trust Agreement
Acknowledgement

i

*May not be used in combination with any other instrument.
*

\

|
t
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EXHIBIT 3-7
I

'

CHECKLIST OF CRITERIA FOR REVIEW 0F LETTERS OF CREDIT

Ph e Copy of corporate by-laws or other evidence indicating that parties
signing the financial instrument (for the applicant) are authorized
to represent the organization in the transacti~on.

Re3 x wal . Evid.nc. that th. financiai instrument is an originaiiy signedt
yen'G duplicate (e.g., an executed copy of the instrument).otC,rM5

p, J h * (* Q vidence that the financial institution is regulated by Federal oraJc State agency (e.g., member of FDIC, Federal Reserve System, etc.).
n' f M e

The instrument must be entitled a letter of credit.
4

The letter should be limited in amount.

The letter of credit must contain a specified expiration date or be
written for a definite ters.

The issuer's obligation to pay the beneficiary should arise only
upon presentation of a draft or other documents specified in the
letter of credit.

.

The bank must not be called upon to determine a question of fact or*

law at issue between the licensee and the Cemeission or Stateregulatory agency.

The licensee should have an unqualified obligetton to reimburse the*

issuar for payments made under the letter of credit..

i

t

t

.
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EXHIBIT 3-5
!

CHECKLIST OF CRITERIA FOR REVIEW 0F TRUST AGREEMENTSai

I

i Co;:y of corporate by-laws or other evidence indicating that parties
*

signing the financial instrument (for the applicant) are authorized'

to represent the organization in the transaction. -,

' ,

;@ejonWill*
Evidence that the financial instrument is an originally signed

{

i . ~
t

;

duplicate (e.g., an executed copy of the instraent).
$

Evidence that the financial institution has authority to act as a*

j } trustee.

| le Purpose of trust ("whereas" clauses)..
'

i

i 1. Description
i @
i .

Grantor or grantors (introductory paragraph).*

1. Names
2. Addresses

! * Trustee or trustees.

1. Names and addnesses
2. Bank or corporate trustee (introductory paragraph)

! Identification of facilities and cost estimates (Section 21,b
*

I

i
Words of transfer, conveyance, and delivery in trust (Section 3).4 *

*
; * Payments constituting the trust furd (Section 4).
1

I Duration of trust.*
l

Description of trust property.3 * .

'
.

; 1. Property described in attached schedule (Schedule B)1 2. Cashj 3. Stock and t,ther securities

, Additions to trust.* '

!

; Distribution of trust principal (Section 5).*

;
; 1. Disbursement to licensee upon proper certification
i 2. Payment for activities at NRC's direction in writing
!

" Adapted from 17A Am Jur Legal Fotos 2d (Rev) 5251.94.
; References are to recommended wording for trust agreements
i provided in Section 4.3 of this guide.
i
i
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EXHISIT 3-5 (continued)

3. Refund to grantor at NRC's sMcification in writing after
completion of decommissionfry ictivities

Trust management (Sections 6-8).*
,

1. Discretionary powers '

, .
2. Fiduciary duty
3. Comming11ng and investment-

4. Sale or exchange of trust property
5. Scope of investments
6. Express powers of trustee
7. Sorrowing money and encumbering trust assets

(0ptional provisions)*

8. Insurance
9. Operation of businessp 10. Compromise of claims

)* Taxes and expenses (Section 9).

'b Annual valuation (Section 10).*

M
Advice of counsel (Seption 11).e- *

Aut&, city, compensation, and tenure of trustees (Sections 12-14).*

' Trustee coepensation..

2. Successor trustee
3. Instructions to trustee

Amendment of agreement (Section 15).*-

Irrevocability and temination (Section 16).*

| Immunity and indemnification (Section 17).-*

! Law to govern construction and operation of trust (Section 18).*

Inte gretation and severability (Section 19).\, *

\ Date (signature block).*

Signatures (signature block).*

* Acknowledgements, seals or ettestations, if necessary or desired
(witness by notary pelic).

Acceptance of trust by trustee or trustees (acknowledgment).*

!

3-15
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(Db ~AApril 11, 1995 l

l

MEMORANDUM FOR: Dr. Louis Bykoski, Project Officar
Low-Level Waste and Decommissioning Projects Branch
Division of Waste Management, Cffice of Nuclear

Material Safety and Safeguarus

FROM: John R. Madera, Chief
Materials Licensing Section, Nuclear Materials

Safety Branch
Division of Radiation Safety and Safeguards,

Region III I
L-

SUBJECT: REQUEST FOR ASSISTANCE IN PROCESSING AND REVIEW OF
NONSTANDARD FINANCIAL ASSURANCE SUBMITTALS RELATED TO THE
DECOMMISSIONING RULE i

Enclosed for your review is one financial assurance submittal from a Region
III licensee. The licensee is Marion Merrell Dow, Inc. License Number 24-
15595-01. They have submitted a new Irrevocable Standby Letter of Credit
dated March 1, 1995 (enclosed) which requires contractor review.

We appreciate your efforts in resolving these issues. If you have any
questions, please contact Cassandra Frazier of my staff at (708) 829-9830.

License No.: 24-15595-01
Docket No.: 030-09415

Enclosure: Licensee ltr dtd 03/01/95

DOCUMENT NAME: M:\03009415.DE5
T2 rece6ve e sopy of this document, indicata in the bac *C' = Copy without enclosures *E' = Copy with enclosures *r = No copy

0FFICE DRSS/RIIIEtl$ | | | | |
NAME CFRAZIER: Jaw |
DATE 04gj/95

___
_

/
0FFICIAL RECORD COPY
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Rabobank Nederland
New York Branch
245 P.rk Avenue
New York, NY l0167-0062 U S A
212-916-7800

*
,.

,. / /

/l ^0 Qi

'l d, / \ [ ,l'\
March 1, 1995 ,

U.S. Nuclear Regulatory Commission
Region 3, 801 Warrenville Road ,T )
Lisle, IL. 60532-4351 J

Dear Sir Or Madam:

We hereby establish our Irrevocable Standby Letter of Credit
No. SB 13136 in your favor, at the request and for the account of Marion
Merrell Dow, Inc., 9300 Ward Parkway (East 4), P.O. Box 8480 Kansas City, MO.
64114-0480 up to the aggregate amount of Seven Hundred Fifty Thousand and
no/100 United States Dollars
(USD 750,000.00) available upon presentation by the U.S. Nuclear Regulatory
Commission of

(1) Beneficiary's sight draft, drawn on Rabobank Nederland

(2) Beneficiary's signed statement that "I/We certify that the amount of the
draft is payable pursuant to regulations issued under authority of U.S.
Nuclear Regulatory Commission."

(3) Original Letter of Credit.

This Letter of Credit is issued in accordance with the regulations issued
under the authority of the U.S. Nuclear Regulatory Commission (NRC), an agency
of the U.S. Government, pursuant to the Atomic Energy Act of 1974, as amenced,
and the Energy Reorganization Act of 1974. The (NRC) has promulgated
regulations in Title 10, Chapter 1 of the Code of Federal Regulations, Part 30
which require that a holder of or an applicant for, a license issutd under,

10 CFR Part 30, provide assurance that funds will be available when needed for
decommissioning.

This Letter of Credit is effective as of March 1, 1995 and shall expire on
March 1, 1996 but such expiration date shall be automatically extended without
amendment for a period of cne year on March 1, 1996 and on each successive
expiration date, unless, at least 90 days prior to the current expiration
date, Rabobank Nederland notifies U.S. Nuclear Regulatory Commission and
Marion Merrell Dow Inc. in writing by certified mail or courier of non
renewal.

In the event U.S. Nuclear Regulatory Commission and Marion Merrell Dow Inc.
are notified of non-renewal and Marion Merrell Dow Inc. is unable to secure

| alternative financial assurance to replace this Letter of Credit within 30
days of notification of non-renewal then U.S. Nuclear Regulatory Commission
may draw upon the full amount currently outstanding prior to cancellation by
presentation of:

g& q%qfJQ$p| @p\lI$hoW/ Ab,
(Continued on Page Two)
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Rabobank Nederland
New York Branch
245 Park Avenue
New York, NY 10167-0062 U.$.A
212-916-7800

March 1, 1995
Page Two

1) Beneficiary's sight draft drawn on Rabobank Nederland.
2) Beneficiary's signed statement that "I/We certify that we have received
notice of non-renewal from Rabobank Nederland, and that alternative financial
assurance has not been received."
3) Copy of non-renewal notice received from Rabobank Nederland.
4) Original Letter of Credit

Rabobank Nederland will give immediate notice to Marion Merrell Dcw Inc. and
U.S. Nuclear Regulatory Commission of any notice received or action filed
alleging: (1) the insolvency or bankruptcy of the financial institution or (2)
any violation of regulatory requirements that could result in suspension or
revocation of the Bank's charter or licence to do business. Rabobank
Nederland also shall give immediate notice if the Bank, for any reason,
becomes unable to fulfill its obligation under the Letter of Credit.

All drafts drawn under this Letter of Credit shall bear the claim " Drawn under
Rabobank Nederland Letter of Credit" and indicate this Letter of Credit
number and issue date.

We hereby engage with you that drafts drawn under and in compliance with the
, terms and conditions of this Letter of Credit will be duly honored within 30
l days of presentation. Upon receipt of documents complying with the terms and

conditions, Rabobank Nederland will deposit the draft amount directly into the
Standby Trust Fund of Marion Merrell Dow Inc. in accordance with beneficiary's
instructions.

| This letter of credit is subject to the " Uniform customs and Practice for
| Documentary Credits (1993 Revision), Internaticaal Chambers of Commerce,
I Publication No. 500.

Regards
i Rabobank Nederland

| New York Branch

b[ b(.[ /' /
ice President / Vice P' resident

m\d;"MArFWIM&

n ., - e.,,a.,- ,- - - ,, R a b o b a n k
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