UNITED STATES
NUCLEAR REGULATORY COMMISSION
WASHINGTON, D. C. 20555

December

MEMORANDUM FOR: Roger S. Boyd, Director, DPM
Harold R. Denton, Director, OSE
Roger J. Mattson, Director, DSS

Victor Stello, Jr., Director, DOR

Edson G. Case, Acting Director
Office of Nuclear Reactor Regulation

GENERIC TECHNICAL ACTIVITIES

Enclosed for your information are several pages extracted from a
decision issued by the Atomic Safety and Licensing Appeal Board on
November 23, 1377 (ALAB-444), that deal with the subject of the NRR
Technical Activities Program.

Since the initiation of this program, it has been understood that
eventually we would be required to specifically justify why we feel it
1s acceptable to continue licensing and/or operating nuclear plants in
light of these identified outstanding generic matters. [t appears that
now is the time to formalize cur views in this regard. In light of
ALAB-444, we can expect that licensing boards will require us to fur-
nish this information on each of the generic technical activities in
future licensing proceedings.

To prepare for this eventuality, each Task Manager of a Category A
technical activity should prepare a short write-up, in the format of

and containing the information indicated in Enclosure 2. (The format
has been selected so that the write-up can be inserted directly in the
Task Action Plan.) Please provide draft versions of these write-ups to
Mike Aycock by COB on December 15, 1977. Following review by the TASC
Advisory Group, and revision as necessary in comparison text format., the
write-ups will be provided to you for commert or concurrence.

A justification for not addressinj Categury B and lower priority generic
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Multiple Addressees -2 - December 7, 1977

tasks on an issue-by-issue basis in SERs will be developed by the
Advisory Group and also provided to you for comment or_concurrence.

A £l

Edson G. Case, Acting Director
Office of Nuclear Reactor Regulation

Enclosures:
1. Pages from ALAB-444
2. Format Sample

cc: R. Deyoung
NRR Assistant Directors
Task Managers
Advisory Group
PDR



*x

)

UNITED STATES
%, NUCLEAR REGULATORY COMMISSION
‘ % WASHINGTON, D. C. 20585
2
&
3

December 7, 1977

MEMORANDUM FOR: Roger S. Boyd, Director, DPM
Harold R. Denton, Director, DSE
Roger J. Mattson, Director, DSS

Victor Stello, Jr., Director, DOR

FROM: Edson G. Casg, Acting Director
Office of Nuclear Reactor Regulation

SUBJECT: GENERIC TECHNICAL ACTIVITIES

Enclosed for your information are several pages extracted from a
decision issued by the Atomic Safety and Licensing Appeal Board on
November 23, 1977 (ALAB-444), that deal with the subje~t of the NRR
Technical Activities Program.

Since the initiation of this program, it has been understood that
eventually we would be requirea to specifically justify why we feel it
is accentable to continue licensing and/or operating nuclear plants in
light of these identified outstanding generic matters. It appears that
now is the time to formalize our views in this regard. In light of
ALAB-444, we can expect that licensing boards will require us to fur-
nish this information on each of the generic technical activities in
future licensing proceedings.

To prepare for this eventuality, each Task Marager of a Category A i
technical activity should prepare a short write-up, in the format of
and containing the information indicated in Enclosure 2. (The format
has been selected so that the write-up can be inserted directly in the
Task Action Plan.) Please provide draft versions of these write-ups to
Mike Aycock by COB on Decemoer 15, 1977. Following review by the TASC
Advisory Group, and revision as necessary in comparison text format, the
write-ups will be provided to f r _CONCurre.ce. ‘

A justification for not addressing Category B and lower priority generic
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tasks on an issue-by-issue basis in SERs will be developed by the
Advisory Group and also provided to you for comment or concurrence.

dson G. Case, Acting Director
Office of Nuclear Reacto: Regulation

Enclosures:
1. Pages from ALAB-444
2. Format Sample

¢c: R. Deyoung
NRR Assistant Directors
Task Managers
Advisory Group
PDR



ENCLOSURE 2
INFORMATION TO BE PROVIDED
FOR EACH CATEGORY A TASK

TO ADDRESS ALAB-444

APPLICABILITY

State the type of nuclear plant to which the task applies, e.g., BWRs,
PWRs, LWRs, Mark I containments, Westinghouse plants.

BASIS FOR CONTINUED PLANT OPERATION AND LICENSING
PENDING COMPLETION OF TASK

(Anticipated results of task action plan - Brief discussir. of what

general results are anticipated from the task plan, 2.g., confirmation
of current licensing criteria, more stringent iicensing requirements,
relaxed licensing requirements, quantification of safety margins ... etc.)

(Interim measures - Briefly describe the interim measures or current
licensing requirements that are relied upon tc assure plant safety while

the task is being worked on.)




(Alternative Courses of Action - Briefly describe alternative means of
justifying continued operation and licensing should the anticipated
results discussed above not be realized, e.g., Design modifications?
De-rating? Increased surveillance? Continue with current licens ng

requirements?)

(Summary - In view of the various considerations, state why it is
acceptable to continue with plant licensing or operation pending
ultimate resolution of the issue addressed by the task action plan.)
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3, The failure of Lhe sLate Lo have anserted the
requisitec neoxus between, on the ore hand, the River DRend
facility and, eon the other, the Tsal itoms and the newly
jszuced reqgulatory guide:s in question is thus dispositive
of the complaint }vcpocting the licensing Doard's treat-
ment of the attempt to raisc jsoues on the basis of those
items and guides. Noncibeless, a fow additional obscr=
vations are in order at this point.

The re:;onsibilities of a ljconsing board in the
radiological health and safety srhere are not confincd
to the consideration and disposition of those issucs
which may have beoen ptecsented to it by a party or an
"interested State" with the requirved degree of specificity.
To the contia~y, irrespective of what mattcrs may or may
not have been properly placed in controversy, prior to
authorizing the issuance of a construction permit the

Loard must make the f£inding, inter alia, that there is

"reasonable assurance"” that “the proposcd facility can

be constructed and operated at the proposed location with-
out undue risk to the health and safety of the public”.

10 CFR 50.35(a). To be sure, in the abseace of a con-
test on a particular safety matter, the board necd not
duplicate the cstaff's reviewv. Nonetheless, as previously

noted (supra, pp.8-9), to discharge its functions proper)
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it aust poss  Jjudgnent vpon whether  that  review  "bas
been adeguate”. 10 CI'R Part 2, Zppendix A, Scction V(L) (
Conmumers 'ower Co, (Mid?and Plant, Units 1 and 2), ALAR-]!

G ALC 331, 335 T1973), Lin:hfd cn othoer aqrounds sub ncm.

-./...'.._..-._ o e <t

Acuechlimoan v. HRC, supira. Qf necessity, this deter-

mination will entail an inquiry into whether the stafrl
revieow satisfacteorily has ceme to orips with any unre-
solved generic safety paoblems uviich i iaht have an impact
upon operation of the nuclear facility under consideration.
The SLER i3, o1 course, the vrincipal document beforc
the licensing boaid which reflccts the content and outcome

of the staff's safety review. 'The board should therefore

26/ Mlthev h Section w(£) (2) of Mpnendix A to Part 2 is

T enpressly directed to lieencing Loard responsibilitied
in "an uncontirsted case", the oblication to deterymine
vhether the staff caflety review was "adequate™ obvious’
is egually anplicable to the uncontestced portions of «
cace in which scome watters have been placed in centio-
versy. £ would make no sease at all to conctrue the
hppendix otherwise; ¢.g., to conclude that the licensi:
boards nust make such a determination if no issues are
contasted but necd not do so if an intervenor has entce
the procceding for the purpose of raising environmenta)
matters. Rather, the only rcasonable interpretation i
that the intended distinction insofar as licensing boa:
trecatment in a construction permit proceedino is con-
cerned is between issues in contest and matters which
have not been placcd in controversy. With rcspect to
the former, the board must resolve the controversy and
alco decide whether the required safetv and cnviron-
mental findings can be made. Section V{f)(1l). With
respect to the latter, the board must decide whether
the staff's review has been adequate to support such
findings.
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be sble to Jock to that deecveent Lo ancertain the catent
to whicli genecic wuresolved safely problems vhicli have
been previously identified in a T8AR item, a Task Action
Plan, an ACTD . report or eclsewhere have been factored

into the stafi's analysis for the particular reactor == and

with what result. To this end, in our view, cach SER shoul

contain a sumnary descriplion of those generic probloms

under continuing study which havce both relevance to

facilities of the type under xevicw and potentially

significant public zafely implicuaiions.

Thie summary description should include information

of the kind now contained in most Task Action Plans. More

pecifically, there should be an indication of the investi:

«Q

tive program which has been or will be undertaken with reu

the problen, the program's anticipvated time-span, whether

(and if so what) interim measurcs have becen devised for

decaling with the problem pending the completion of the

investigation, and what alternative courses of action

might be available should the program not produce the

envisaged result.

——

In short, the board (and the public as well) should

be in a position to ascertain from the SLR itsclf{ -- withou!

the need to resort to extrinsic documcitis == the staff's



perception of the nature and cxtent of thc relationship
between cach significant unresolved generic safely guestion
and the eventual operation of the reactor under scrutiny.
Once again, this assessment might well have a direct bearin
upon the ability of the licensing board to make the safety
findings required of it on the coustruction permit level
even though the yeneric answer to the guestion remains =
in the offing. Awong other things, the furnished infor-
mation would likely shed light on such alternatively
important considerations as whether (1) the problem has
already been resolved for the reactor under study; (2)
there is a recasounible basis for concluding that a satis-
factory solution will be obtained before the reactor is

put in opcration;zl/ or (3) the problcm would have:no
safety implications until after several years of rcactor
operation and, should it not be resolved by then, alter-
native mecans will be available to insure that continued
operatior. (if permitted at all) would not posc an undue

28/

risk to the public.

s ]

27/ See 10 CFR 50.35(a) (4), quoted at p. 31, infra.

28/ Yo necd not pause Lo consider whether we miaght have
the power to direct (rather than simply to urge) the
inclusion in SEKS of the information referred to in
the text above. 1In all events, the l.censing boards

(FOOTKOTE CONTINUED ON NEXT PAGE).
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C. Ve have scen that although tae Licensing Poard
rcjected the State's endeavor to inject the TSAR dtoms
and nowly issued regulatory guides into the proccading
as jssues in controversy, it did allow the State to
raise issucs bascd upon the jndication in the SLER that,
with respeclL to certain rcactor componcents and fcatures,
additional information would be requirced before a
detinitive safety finding were made respecting that
componeni or feature. To the cxtent dceimed neccessary,
we shall discuss these so-called "Gt items” individually

29/
in a later portion of this opinion. At the threshold,
however, some attention must be given to the Statec's
broad claim that, as a matter of law, issuance of con-

struction permits could not be authorized until after

2_&/ (FOOTHOTE CONTINUED FROM PREVIOUS PAGL) .

plainly have the authority to insist that the infor-
mation bc supolied on the record == if not throuch
the vehicle of the SER then by other evidence. This
being so, the interests of the staff -- as well

as thote of the beoards and other parties -- will be
best scrved by insuring that the information (to the
extent available) is at hand before the evidentiary
hearing on radiological health and safety matters
conmences. Otherwise, there will be a high votential

for delay in the progress of the hearing. More likely
than not, the hearing will have to be adjourned to all¢
for the belated submission of the information. and, o
it has becn submitted, the licensing board may

be confronted witn the necessity to provide time for
additional discovery or the preparation of rebuttal
evidcnce.

29/ As part of our review sua satnte of those aspects of

the Licensing Beerd's decision which did not involve
matters properlv placed i1n controversy, we will also
considrr some of the TSA and regulatory guide ques-
tions sought to be raised by thc State.
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the informational gaps jpointed tu in the SER had been
filled.

In advancing this claim, the State has disauvowed any
assertion that all desiyn details of a facility must be
supplicd at the construction permit stagc, or that answers
to all questions bearing on safety must be reached prior
to issuance of a construction permit. Such disavowal was

necessary in light of PRDC v. International Union, sunra,

in which the Sunreme Court long ago gave its approval to
the Commission's Lwo-sten licensing procedure and explicitl
sanctioned the deferral of "a definitive safety finding
until operation is actually licensed". 367 U.S. at 407.
Rather, the question which the State poses goes to the
cxtent to which safety information must be supplied (or,
conversely, nced not be supplied) prior to authorization
of construction.

Our ecxamination of this guestion starts with 10 CFR
50.35(a), wnich permits issuance of a construction permit
so long as the following £findings can be made:

(1) the applicant has described tae proposed design
of the facility, includina, but not limited to,
the principal architectural and enaineering
criteria for the desion, and has identified the
major fcatures or components incorporated there-

. in for the protection of the health and safety
of the public;



ENCLOSURE 2
INFORMATION TO BE PROVIDED
FOR EACH CATEGORY A TASK

TO ADDRESS ALAB-444

APPLICABILITY

State the type of nuclear plant to which the task applies, e.g., BWRs,
PWRs, LWRs, Mark I containments, Westinghouse plants.

BASIS FOR CONTINUED PLANT OPERATION AND LICENSING
PENDING COMPLETION OF TASK

(Anticipated results of task action plan - Brief discussion of what
general results are anticipated from the task plan, e.g., confirmation

of current licensing criteria, more stringent licensing requirements,
relaxed licensing requirements, quantification of safety margins ... etc.)

(Interim measures - Briefly describe the interim measures or current
1icensing requirements that are relied upon to assure plant safety while

the task is being worked on.)




(Alternative Courses of Action - Briefly describe alternative means of
justifying continued operation and licensing should the anticipated
results discussed above not be realized, e.g., Design modifications?
De-rating? Increased surveillance? Continue with current Ticensing

requirements?)

(Summary - Ir view of the various considerations, state why it is
acceptable to continue with plant licensing or operation pending
ultimate resolution of the issue addressed by the task action plan.)
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3. The failure of Lthe State Lo have arscerted the
requisite nezus belween, on the ore hand, the River Rend
facility and, on the other, the TSAR jtgms and the newly
iszued requlatory guides in question is thus dispositive
of the corplaint respecting the lL.icenting Doarcd's treat-
ment of the attempt to raise issucs on the hasis of those

items and quides. Nonetbheless, a few additional obser-

vatioas are in order at this boint.
The re:sponsibilities of a licensing board in the

radiological health and safety snhere are not confined

to the consideration and digposition of those issues

which may have been presented Lo it by a party or an

" interested State” wvith the required degree of specificity.

To ‘Lthe contiary, irrespective of what matters may or may

not have becn properly placed in controversy, prior to

authorizing the issuance of a construction permit the

board must imake the finding, inter alia, that there is

"reasonable assurance" that "the proposcd facility can

be constructed and operated at the proposed location with-
out undue risk to the health and safety of the public”.

10 CFR 50.35(a). To be sure, in the absence of a con-
test on a particular sa " matter, the board necd not
duplicate the staff's review. Nonetheless, as previously

noted (supra, pp.8-9), to discharge its functions proper]
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it aust poss  judjent vpon whether  that review "has
been adcquate”. 10 CI'R Part 2, Appendix A, Section V(L) (-

Conzumers Power Co. (MidYand Plant, Units 1 and 2), ALAL-]S

6 ALC 331, 335 (1%73), roverzed on other grounds sub nom.

o o g o—— o ——
26/

Acschliman ve NRC, gyplﬁ.-m 0Of necessity, this deter-

mination will entail an inquiry into whether the staff

review fatlsfuchrlly has cemce to arzn~ with any unre-

solved generic safety paoblems wiich miaht have an impact

upon operation of the nuclear facility under consideration.
The SkN is, of courze, the vrincipal document before

the licensing boaid which reflects the content and outcome

of the staff's safety review. The board should therefore

26/ Mltheuvgh Section V(L) (2) of Appendix A to Part 2 is
cxpressly directed to lieenting beard responribilitice:s
in "an uncontrsted case”, the oblication to determince
whether the staff calety review vas "adequate” obvious!
is egqually afplicable to the nneontested portions of o
care in which gumwe matters have been placed in centro-
versy. It woﬁid make no sgase &t all to conctrue the
hppendix othurwise; ¢.q., to conclude that the licensin
boards must make such a determination if no issues arc
contestecd but necd not do so if an intervenor has entce:
the procecding for the purpone of raising environmenta)
mat-e... Rather, the only rcasonable interpretation i:
that the intended distinction insofar as liceneing boa:
trcatment in a construction permit proceeding is con-
cerned is between issues in contest and matters which
have not been placcu in controversy. With rcspect to
the former, the board must veso've the controversy and
alco decide whether the required safetv and environ-
mental findings can be made. Section V(£)(1). With
respect to the latter, the board must decide whether
the staff's review has teen adeqguatce to support such
findings.
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be oble to Jook to that docvment to ascertain the cxtent

to whiclh genecic unresolved safely problems which have

been previously identified in a TSAR item, a Tosk Action
Plan, an ACRS report or clscwhere have been factored

into the staff's analysis for the particular reactor == and

with what result. To this end, in oux wview, cach SER shoul

contain a summary descriplion of those generic problems

under continuing study which have hoth relevance to

facilities of the type under review and potentially

significant public safety implications.

This summary description should include information

of the kind nov contained in most Task Action Plans. More

gspecifically, tliere ghould be an indication of the investiy

tive program which has been or will be undertaken with reg.

the problen, the program's anticipated time=span, whether

—

(and if so what) interim mcasurcs have becn devised for

dealing with the problem pending the completion of the

investigation, and what alternative courses of action

might be available should the program not produce ihe

envisaged result.

s . s—

In short, the board (and the public as well) should

be in a position to ascertain {rom the SLR itscli == withou!

the need to resort to extrinsic documents == the staff's



perception of the nature and extent of the relationship
between cach significant unresolved generic safely guestion
and the eventual operation of the rcactor under scrutiny.
Once again, this assessment might well have a direct bearin
upon the ability of the licensing board to make the safety
findings required of it on the construction permit level
even thouygh the yeneric answer to the gquestion remains

_in the off{ing. Amony other thinys, the furnished infor-

mation would likely shed light on such alternatively
important considerations as whether (1) the probiem has
already becen resolved for the reactor under study; (2)
there is a rcasounable basis for concluding that a satis-
factory solution will be obtained before the reactor is
put in 0pcration;zl/ or (3) the problcm would have: no
safety implications until after several years of rcactor
operation and, should it not be resolved by then, alter-
native mcans will be available to insure that continued
operation (if permittecd at all) would not posc an undue

28/
risk to the public.

27/ See 10 CrR 50.35(a) (4), quoted at p. 31, infra,.

28/ Vie necd not pause to consider whether we miaht have

T the power to ditect (rather than simply to urge) the
inclusion in SERs of the information referred to in
the text above. In all events, the licensing boards

(FOOTNOTE CONTINUED ON NEXT PAGE).
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C. We have scen that although the Licensing Board
rcjected the State's endeavox to inject the TSAR items
and newly issued regulatory guides into the procecding
as issues in controversy, it did allow the State to
raise issucs bascd upon the indication in the SER that,
with respect to certain rcactor components and fcatures,
additional information would be requirced before a
definitive safety finding were made respecting that
componeni or feature. To the cxtent dececmed neccssary,
we shall discuss these so=colled "SEP items” individually

<
in a later portion of this opinion.zi/ At the threshold,
however, some attention must be given to the State's

broad claim that, as a matter of law, issuance of con-

struction permits could not be authorized until after

28/ (FOOTWOTE CONTINUED FROM PREVIOUS IPAGL)

plainly have the authority to insist that the infor-
mation bc supolied on the record =-- if not throuch

the vehicle of the SCR then by other evidence. This
being so, the interests of the staff -- as well

as thosc of the boards and other parties == will be
best scrved by insuring that the information (to the
extent available) is at hand before the evidentiary
hecaring on radiological health and safety matters
commences., Otherwise, there will be a high vocential
for delay in the progress of the hearing. More likely
than not, “he hearina will have to be adjourned to aller
for the belated submission of the information. And, on
it has been submitted, the licensing board may

be confronted witn the nccessity to provide time for
additional discovery or the preparation of rebuttal
evidence.

29/ As part of our review sua gotnte of those aspects of
the Licensing Bearé's decisinn which Jdid not involve
matters properly placed in controversy, we will also
consider some of the TSAR and regulatory guide ques-
tions sought to be raised by the State.
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the informational qgaps pointed to in the SEXR had  heen

~.

filled. -
In advancing this claim, the State has disavowed any
assertion that all desiyn details of a facility must be

cupplicd at the construction permit stage, or that answers

to all questions h~aring on safety must be reached prior

to issuancec of a construction permit. Such disavowal was

necessary in light of PRDC v. Iugg;hutional Union, sunra,

in wvhich the Supreme Court lony age gave its approval to
the Commission's two-step licensing procedure and explicitl
sanctioned tlc deferral of "a definitive safety finding
until operation is actually licensed"., 267 U.S. at 407.
Rather, the question which the State poses goes to the
citent to which safety information must be supplied (or,
conversely, nced not be supplied) prior to authorization

of construction.

Our examination of this question starts with 10 CFR
50.35(a), which permits issuance of a construction permit
80 long as the following findings can be made:

(1) the applicant has described the proposed design
of the faecility, including, but not limited to,
the principal architectural and enaineerina
eritcria for the desian, and has identified the
major fcatures or components incorporated there-

in for the protection of the health and safcty
of the public;




