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Oate of transcription Januar;y ]0, 1984

Report of Interview

Ms. Billie Pirner Garde, Director, Citizens Clinic, Government Accountability
Project (GAP), Institute for Policy Studies, was interviewed concerning
allegations about Catawaba Nuclear Power Station (CNPS), Units 1 and 2, made
by GAP in their September 14, 1983, letter to the Commission. During the
interview, Garde provided the followina information:

Garde possessed a copy of testimony taken during recent hearings before the
Atomic Safety and Licensing Board Panel (ASLBP) in the matter of Duke Power
Company (DPC) and CNPS, Units 1 and 2 and had reviewed the testimony of NRC
Region II Resident Inspectors and DPC welding inspectors at CNPS. During the
hearings, matters presented in the GAP letters to the Commission on April 21
and September 14, 1983, were discussed and testimony of both NRC and DPC
employees regarding these issues was recorded. Among these testifying about
welding inspector concerns at CNPS were the welding inspectors who presented
their concerns to NRC Residert Inspectors G. F. Maxwell and P. K, Van Doorn.
Garde stated that testimony taken on December 2, 5, and 6, 1983, pertained to
the allegations of NRC misconduct which were included in GAP letters to the
Commission. Garde suggested that to simplify the OIA investigation, the ASLBP
testimony considered pertinent to the allegations be incorporated as part of
the OIA Report of Investigation. OIA interviews of the various individuals
would elaborate on the testimony already given before the ASLBP,

Garde then summarized GAP concerns about CNPS which she stated were documented
in a September 18, 1983, letter to the Commission. Essentially, in the letter
GAP alleged that NRC Region II, in the persons of Maxwell, Van Doorn, the
Regional Administrator James 0'Reilly, and others, were aware of allegations
(1) of violations of 10 CFR; (2) undermining of the quality assurance program
at CNPS by Duke Power Company; and (3) harassment and intimidation of CNPS
quality control inspectors by Duke Power Company management. However, NRC did
not take appropriate corrective action on these complaints; instead, NRC
informed DPC management of the allegations and allowed DPC to address the
problems in their own way. GAP alleged that by doing this, Region Il did not
fulfill its regulatory responsibilities in that many of the complaints
received by Region Il about CNPS required an NRC investigation or inspection
to ensure appropriate corrective action was taken. Garde explained that the
GAP letter also alleged that Region Il resident inspectors violated the
confidentiality of DPC welding inspectors who brought problems to the
attention of NRC. The breach of confidentiality occurred because the NRC
resident inspectors allegedly identified the welding inspectors to DPC
management.

Although not a matter for OIA investigation, Garde also questioned the
enforcement policy of Region Il Administrator, O'Reilly. Garde stated that
Region II enforcement actions were consistently at a lower level than those of
other NRC Regions for similar violations. Garde alleged the reason for this
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was to enable Region II to resolve all problems at region level without
interference from NRC Headquarters. Garde questioned the rationale provided
by Region II for this enforcement policy, i.e. since the deficiencies were
identified by licensee employees (welding inspectors) then elevated
enforcement action was not required by regulations. Garde contended that the
welding inspectors forced the issue by going to the NRC to report their
concerns thereby forcing DPC to acknowledge the problems. Garde did not think
DPC deserved the credit for exposing these deficiencies.

At the conclusion of the interview, Carde stated she realized the GIA investi-
gation already had been ongoing for some time; however, GAP was not pressing
for a quick resolution to their concerns regarding CNPS. GAP considered it
g?xe important that the problems at CNPS receive a thorough investigation by
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Duke Power Company's Response to GAP's

September 27, 1964 Enforcement Action Request
f. Introduction

On September 27, 1984, the Government Accountability Project
("GAP*) submicted a letter to the NRC's Office of [nspection ang
Enforcement -equesting the issuance of a $250,000 civil penalty
againat Duke Pover Company (*Duke®) for alleged “deliberate and
persistent harassment of quality control (QC) inspectors® at
Duke's Catavba Nuclear Station (Petition at 1). As will be
desmonstrated below, Duke submits that the requested penalty is
unvarranted.

The bDasic thesis of GAP's petition is that harasssent (such
as alleged at Catavba) affects the villingness of vorkers to come
forvard to the NRC with safety concerns and thus the requested
relief is necessary to send a Sessage not only to Duke, but to
the industry at large (e.g.. Petition ag 2). tThe lengthy record
already compiled before the Catavba Licensing Board, and the
Board’s conclusions based upon that evidence, contradict this
thesis, hovever. I[n the case of the velding inspectors, the
Licensing Soard found that they 4id not hesitate to express all
of their concerns to Duke and to the NRC, See 19 NRC at 14852-93,
1531-32, 1508-11. [n the case of the craftsmen intervieved
during the “foreman overide® inspection, a reviev of the 100 some
affidavits in evidence demonstrates that these vorkers stated all
of their concerns as vell. See App. Ex. 119: 20 WNRC at 1492-9),

1506-07, (ndeed, the Board's questioning of those craftsmen vhom
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the intervenors (assisted by GAP) called to testify demonstrates
that these vorkers did not raise concerns earlier with either
ODuke, the NRC, or the Licensing Board simply because they did not
viev the matters to vhich they testified as anything significant
that would make the plant unsafe. See, e.g., Tr. 14146-47, 14189
91 (10/12/84); see also 19 WRC 1541-43 (access of Mr.
Hoopingarner, a craft employee, to NRC). Thus there is no hasis
for the thesis underlying GAP's proposed civil penalty request,
i.e.. that a "climate of fear® has prevented Catawvbe vorkers from
bringing ftorvard concerns. See also 20 NRC ar 1506-07.

Duke notes that all of the information upon which GAP's
present enforcement request is based has previously been
evaluated by the ¥VRC -~ either the Office of {nvestigations
(*01°), the Office of [nspection and Enforcement ("1e2*), and/eor
the Atomic Safety and Licensing Board ("Licensing Soacd®) in the
Catavba licensing proceeding.! This fact is not i-;diazoly
obvious from GAP's petition, vhich refers to aumerous incidents
and allegations from the evidentiary record of the Catavba

licensing proceeding without any citation. When tnese citations

1/ See July 11, 1984 Of Repor:z, entitled "Duke Paver Company:
tavba Nuclear Station, Harassment and [atimidation,*® Case
No, 2-81-018; July 6, 1984 ILE Director's Decision, "

Pover Co. (Catavba Nuclear Station, Units 1 & 2), DO- ~16,
m'?ﬂ (1984) (issued in response to & September 1981 GAP
petition on these same issues); June 22, 1984 Licensing 3ocarc

Partial Initial Decision (*PID*), %c Pover Co. (Catawba
Nuclear Station, Units 1 & 2), LBP-B4- —b"ik 1418 (1984);
November 17, 1984 Licensing Board PID, %o Pover Co.
(Catavba Nuclear Station, Units 1 & 2), -84-51, 70 NnC
1484 (1984).



are supplied and the record is examined, it is immediately

obvicus that GAP has misrepresented many of the Board's tindings
and taken them significantly out of context. Additionally, tour
sSeparate Duke task forces and at least eleven NRC [cg inspect ion
reparts investigated and evaluated Quality Assurance at Catavba
The results of these investigactions vere all evaluated by the
Licensing Board.?

To assist [4E in 4ddressing the assertions contained in GAS s
petition, Part (I of this response provides, vherever possible.
record citations for the specific allegations made in the
petition. A reviev of this record evidence provides a sore
Accurate characterization of esch incident, places each incident
in its proper perspective, and is helpful in evaluating the
significance of each incideant. in Part LIl of this response,
Duke presents a legal analysis explaining vhy the ciwil penalty
requested by GAP would be improper.

i/ Se AaT. Ex. 10, McMeekin, Att. ¢ (Duke's Task Force {
‘Q-:nrt } App. Ex. 11, Cobb, Att. 4 & § (Duke's Technical Task
Force Report); App. Ex. 12, Alezander, Att. ! (Duke's
Nontechnical Task Force Report); App. Ex. 116 (Duke's
“Poreman Override* Investigation Report); Staff Exh. } (tnsp.
Report 80-12); Staff Ex. 4 (tnsp. Report 79-21); Scaff £x. 2
(Insp. Repo-r 82-21, 82-19); Scaff Ex. 10A (lnsp. R re 79-
18); Staf’ £x. 108 (Insp. Report 81-08); SeaTe Ex. 22 (tnsp.
Report. 81-53, 831-40); Scaff Ex. 26 (Insp. Report 84-01);
Staff £x. 10 (Insp. Repart 84-07, 84-06); Scaff Ex. I’ (insp.
Report 84-11, 84-17); Sraft gx. 12 (lns:. R re 84-7), 84-
32); Scta’tf £x. 12 (Insp. Report A4-28, 84-19).
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CAP's attempt to demonstrate that Duke Pover Company

undertook & deliberate and videspread “pattern of harassment .
intimidation and discrimination® (Petition at S) against certain
of its employees seriously misrepresencs the evidence heard in
the Catavba licensing proceeding. As GAP correctly notes
(Petitioa at 1) the Licensing Board did find that some QC velding
inspectors “vere subjected to harassment by craft vorkers and
craft foremen tor doing their job.* June 22, 1984 PID, 19 NRC
1418, 1531. The Board vent on, hovever, to place this problea in
its proper perspective, stating that: *the dimensions of the
harassment problem . . . should be vieved in the context of the
duration and sagnitude of the Catavba project -- some nine years
of construction iavolving thousands of eaployees. In that
perspective, the nuaber of significant harassment ingidents is
relacively small.® Id. Given all of the circumstances, the Bcard
concluded, correctly, that “harassment vas not a videspread
phencaenan at Catawba.® [d4. at 1512: see also id. at 14)9-40.
The “icensing Board concluded that in the fewv incidents where
it found harassment had occurred, faulty conditions did not go
uncorrected, and measures had been takan by Duke to iaprove
working relations and reduce harassment. 19 NAC ar 1530-31: See
also Apps. Exh. 12, Att. ), at 6-7, corrected at Tr. 1049,
Alexander (10/13/81): Apps. Exh. 1, Grier, P« S54; Apps. Exh. 14,
Davison, p. 35; Tr. 3139, 3541, 3597, Alexander (10714 & 10/81);
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Apps. Exh. 24, Dick, pp. 7-9, 12-13: Tr. S)01, S616-17, Dick
(11701 & 02/83). The Board further concluded that these ®measures
vere genecally appropriate: “[iln most cases, the Applicants
acted in a reasoned manner to Ciscourage repetition.” 19 MRC ar
1512, Wwhile the Board did find that it would not have been
unreasonidle for Duke to have taken more “severe® corrective
action, and that the company might have publicized their
corrective actions sore videly on the site, the Board concluded
that clarification of Duke's harassment policy constituted an
adequate remedy. (4.

With respect to GAP's assertion that there must nov be a
“severe® penalty issued against Duke to ensure that harassment
does not recur (Petition at 1), Ouke submits that the corrective
measures imposed by the Soard in the Catavba proceeding are both
adequate and appropriate to assure such a result.) _while GAP is
free to disagree vith the Board's findings on u;o harassasent and

intimidation issue, this does not impugn the validity of the

3/ The corrective action required by the Licensing Board's P10
was that Duke revise its vritten harassment policy (19 NRC a:
1532). The only other corrective action required by the

Board (19 NRC at 1585) vas that Duke upgrade its vo(dtu

filler matecrial control procedure (19 NAC at 1474), confira

to the Staff investigation of socket wveld gaps (19 NAC at

1496), and modify its M-4 inspection procedures if necessary

(19 NRC at 1527). This corrective action is now complete and

has been revieved and approved by the NRC Staff. See

inspection Report 84-82, 84-16 and [nspection Report 84-102,

84-47. Duke's response to the harassment concerns included

implezentation of a harassment recourse procedure, and

isproving lines of communication, which produced positive

results. See 19 NRC ac 1930-31.




Soard’'s finding, which vas based upon approximately fifey days of
hearings >n the intervenars’ quality assurance contention.

During these hearings fifteen QA velding inspectors testified and
vere cross-ezamined at length by counsel for intervenors:
additional inspectors submitted pre-filed testimony,

On pp. 1-4 of its petition, GAP lists seven alleged “actions
taken by (Duke] manegement to negatively influence the reporting
of Nonconforming (tem Reparts (NCI) by QC inspectors.* The
Licensing Board’s discussion of these incidents® is susmarized
belov. It should be noted that GAP has failed to provide any
evidence that these incidents (some of which 4id not involve
Sanagesent at all) reflect management attempts to limit the
writing of NCls. (The numbers refer to those in GAP's petition.)

(1) The Board’'s tindings on several incidents vherein

inspectors interpreted instructions to mean “ease oft* on

inspections are set forth in the June 22, 1984 PID, 19 NRC ar

1S11-13J. The Board concluded that these allegations vere
sysptomatic of “probleas vith procedures 'm comaunication®
because the inspec.ors felt they had to follov a procedure to the
letter, while Sanagement felt that the (nspectors should be
Accepting reasonable tolerances and using procedires other than

4/ Since GAP provides no citations to the recard tor any of
these allegations and couches its assertions in broad terms,
it is difticule to pinpoint with absolute certainty the exact
incidents to which GAP (g referring. Duke has matched each
of the alleged “"acticns® with what Appears ta be the proper
Feterent in the Soard's June 22, 1984 PlD.

Harasiment and tatimidation at the Catawtis muciosr power
plant violates 10 C.F 0. 50,7 ond 8210 of the imployes
Orgzg.r‘_’)gn Act

The evidence 13 clear that Duke, In fact, 414 violate the above-samed
rules and regulations Further, that the vislations began in the mig. 1970y
ARG Continued up to and including the &ime period of the ASLS hearings  Thig
harassment inclydes o range of actions taken by Sanagement to segatively inflyence
the reparting of Nonconforming [tem Reports (NCL) By OC inspectors. Some of these
actions ar,: 1isted delow

. Worters peing told or ardered to slack off on their 1nspec-
tions or there would be retaliation,
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NCls. The Board also found “considerable evidence® that the
inspectors tended to impose requirements on craft beyond those
set forth in the procedures. The Board ruled that there vas no
“attempt by management to accept uasafe work®: and concluded that
the confusion regarding procedures had been aileviated by changes
@made in these procedures. Id. at 1511,

(2) This alleqation apparently refers to the Board's finding
of discrimination against velding inspector supervisor Beau Ross
in his internal performance evaluations. 19 NRC at 1511-1%20.

The Soard concluded (based in part upon Mr. Ross' own testimony)
that Mr. Ross' performance of his vork was not negatively
affected and that “the inspection process vas not compromised. *
14. ac 1519.9%

(1) A Catavba iroaworker vhose fit-up of containment plates
had been repeatedly rejected by QC inspector Deatom pointed a
rifle at Deaton from a passing car vhile both vere on the wvay
home from vork. The ironvorker vas allobed to resign the nert
day rather than being fired because Duke vas uncertain of its
|
5/ The Board's finding (19 WNRC at 1518), based solely on a

semocandum to file written Mr. Grier after a meeting with

Mr. Ross (PA Exh. 13), that a's Corporate ?a Marager

George Grier "atteampt(ed] to influence (Ross’'] future

test ¥ in this proceeding,” is dlroctlz <on¢nrz to the

record evidence. WMot only did Mr. Grier deny an roper

intent to influence testimony (Tr. 3833-85 (10/1 /83); 4206~

07 (10/20/813)1), but Mr. Ross himself tescified that Nr. Grier

had made no attempt vhatsoever to influsncs his testimony.

Te. 7049-50 (11/11/83). (ndeed, Mr. Ross stated that he feal:

that his meeting vith My, Grier vas helpful. Tr. 6798-99

(11710/83). Duke has asked the Atomic Safety and Licensing
Appeal Board to reverse this finding.

Filing of bad performance FALIngs 4@ reports ageingt in
Spectars whe found probless with Procedures and harguare

An Inspectar who was threatened wf th 4 rifle for rejecting
.
work as unsafe,




legal position in sn offsite incident. See 19 NRC ac 152%-26 for
the Board’'s discussion of this incident. The Board found that
Duke “took & reasonable approach® which alloved the problems to be
resolved quickly. (It vent on to note that it had no doube about
the company’s “authority to discipline employees fo. affsite acers
of harassaent.” [(d. at 1526,

(4) The Jackson-McKenzie incideat, ia which Pipefitter
Supervisor MoRenzie threatened to strike QC inspector Jackson, s
described in detail at 19 NAC at 1443, 1522-25. While the Board
ruled that this incident did constitute harassment, the testisony
also indicated that neither individual vas entirely blameless.
Id. at 152). The Board also found that the corrective actions
taken Ly Duke “vere much more focrceful and suppartive of
inspectors than the general perception on the job, " suggesting
that the reprimand to McRentie's crev and the Udﬂﬂl! to McKentie
should have been communicated to all of the velding inspectors.
14, at 1525, ,

(S) This incident apparentl; cefers to Q@ inspector Cauthen,
although this is not entirely clear. The Soard found that
Cauthen vas harassed by other velding inspectors, vhose prior
inspections had approved velds that Cauthen found to be
substandard, and vho did not Like another inspectar criticizing
their vork. See 19 WRC at 1526-27. The Board further noted that
“craftsaen vere not involved and there is no suggestion of

construction scheduling pressures.® 1d. at 1526, Cauthen

€. Thrests to *wmock 4n Inspector’s eyes out,*

§. Mn inspector betag theest sned with is job

¢
e follow mag Procedures in Ry fagpec




testified that the resentment of some fellov inspectors did4 nor
make him “stop looking hard® for defects. [4.

(6) The incident in which ironvocker foreman Mullinas
threatened to “whip® QC inspector Harris or “knock his teeth out*
if Harris did not “leave his men alone” is discussed ar 19 NAC at
1527-28. This disagreement vas ceferred by each individual to
his supervisor, and the parties’ celationship improved in a
subsequent meeting. [d. at 1527. The Job Superintendent at
Catavba also orally reprimanied Mullinax and cautioned him
against any repetition. HMarris had ne continuing concerns and
testified thar his inspections vere not affected. The Board
found that Duke's corrective measures *wvere in the right
direction,” but should have been communicated to the velding
inspectars. [d. at 1528,

(7) The Board's findings on the issue of allegegd retaliation
4gainst inspectors for going to the NRC are set forth at 19 NRC
at 1508-11. It concluded that while Duke “felt uncom’ortable
vith compiaints being made directly to the NRC* and urged

ve

esployees to first take their problems to Duke management,®

find no attempt to punish inspectars for gaing directly to the
NRC.® Id. at 1S11. The testimony *reflected an understanding
that employees could contact NRC without retribution® - and some
inspectors contact~d the NRAC frequently, fd4. Thus, ceontrary teo

§/ Such position is consistent with the NRC notice (Fors 1) .
App. Ex. 37, Att. E; see 19 WNRC at 1508-11.

Angther 1A4DeCtor was threptens
His teeth knozhed out” 1f he
L% B

Some employess and welding iny
for taking the'r concernsy 'o t
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GAP's allegation, there vas "t of inspectors far
contacting the NRC,

The allegation of mr. + 4 former Catavba employ

Alliance, thar ne vas tole
19 WRC 4¢ 1541-43. ¢4
vas t“rly instructeq

tor, that this direceiv

vho testified for interveno
ROt to talk to the MRC is 4§
sum, the Board found that

that he should not approach
vas vithdrawn at least twice

thereatter, that the

er instruction vas *
ronecus s currence, not Pare of o

Pattern of restricting acce < and that mr,
Hoopingarner vas clearly not contacting che NAC.
I4. at 1542, (ndeed, he *

standard® in raising concer

any ressonadie
during working hours,

Id. at 1548, The moard did Hoopingarner was

harassed.

On PP. -5 of its petitic ten od‘dnuonnl

incidents (08-17) iavelving 8" alleged “(ntimidarion

% to the WRC under
Company.* The

Susaariced below. GAp

about their freedom to bring
threat of some type of cetali
Board's tindings an these all
has failed to demonstrate how incidents are *einind
t9 access to the NaC,

(8) 1t is not clear vheth

4tion refers tO the

velding inspectors ar the crat ent, the Licensing

Soard tully discussed access ¢ both crate and Qo

inspectors, as decailed in (7)),

A nymbiec of workery feltl that tre, “+.
senagement for beiaging their concerd
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Executive vice President Construce ion and lnln«rtng. Warren u,
Oven, ig discussed 4 19 MRC a¢ iSil0-11, While one inspector
testified that me. Oven's vords Suggested that he should noe 9o

(13) iy allegation “Pparently iefers to 4n incident
lmlvln inspectar Burr and nig Supervisor me. Ledford, which is
discussed At 19 MRC 4¢ iSi1-12, The Boardq found cthge each
individual heg Sisinterpreced the other, tnge Ledford had not
intended ¢ threaten syrp Bout fueure Promot ions, ang thae

violations go undocumented of Uncorrected, I8, at 1512, gee (h,
above. Byee fontinued to 4o his job. 19 wnc 4F 1511; Tr. s9)0.
31, 5933, $937, Buce (11/3/83), APp. €2, 29, Burr, p. 4.

f11) rig allegation Apparently refers to Inspector Besy
Ross ' Converistion vith George Grler, discussed 4t 19 MRC 4¢

influence futyre testimony (4 this Proceeding, « 4. ac 1918, See
(2), above, and toatnote .

(14) Tig allegation APparent |y refers to an incident
infvelving inspector Bryane and 3 velder, Alscussed 4t 19 NAC 4

NRC 4t & ReLLing between the ¢ *utive vice ,
e welding oc Inspectary

Lome ‘nipectyrs were n'num. being toiy tha
they dig mot “#ase afre 4p ‘el Inspectiony %¢a
*ould ngt Advance 1p om0 1o yment |

One inspector who way 9ing to ERSCIty 0t & Neurin

mmutn by a Corporgte officiyl Cone *rRing hig
lnl!m, o° that uuru' > future M|v|n°|_
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1528-29. rThe Situation vas aaicably resolved 4nd the velder
apologized to mr. Sryanc. 1d. ac 1520

(13) See (2), above, relating to velding inspector Supervisor
Beau Ross (see specially 19 wRC 4¢ 1517-18). see dlso (9),

above, relating to velding inspector Cauthen (see especially 19
NRC at 152¢),

(15) the Vagueness of thig allegation Bakes (¢ difficule 2o
tie to the Ptp, See 19 wac 4 1S11-13. See also 19 MrC ¢ 150s-
08, vherein the Board discussed the velding inspectory "
Suspicions of me, Davison. the Board found *no substant (g)
evidence that mr. Davison Actually 2(a retaliate againg: velding
inspectors for CIpressing their concerng, * 4. ac 1807-08,

(16) See (5), above.’

In response o the velding inspectory’ co'nccnu, Duke
Prompely responded by the creation of three Separate tagk forces.
See 19 wMRC 4 163437, Contrary to Gap'y dssertions (Petition 4¢
$), the Licensing moard found thae expression of the velding
inspectory’ concerns indeed vere triggered By the inspecrory’ pay
Feclassification, See 19 vaC o 1446-47, 1a49-50. ¢a face,

e ————

1/ GAP asserts (Petition 4¢ ) that the abeve facts fie ehe
Catavba Licensing moars- definition of Rarassasine, rne
Catavia uconuux.:aor! concluded Othervise: only four
incidents vere | tified a9 Constituting harassment See 19
NRC at 1443, 1522-2% (.‘oclua-lltlonuo). 144, 1829.2¢
(Deaton), 1826-27 (Cauzinen), RIRETS 1927-2¢ (Harriy-

Nther Crampley ot Intpectars wOre thresgeeg with
transter i1 they Continued to conguc: S0 imspectiong

Inspectars were repestediy haratsed o, SiNer emglayees
iter they brougnt theis COnCeras to ¢ of thaiy

Supervisary 5

Inspectory were repestedly WArRed by 4t hgement that
Ny were Bver-inspecting,

A numter o¢ Inpectory were IRFRItenes oitn theis Jaby
for EOnducting proper Inspections, ens

Inspectors were repeatedly harassed ane wisled for
doing their jong
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during the course of the Of investigation, some of the inspectors
acknoviedged that pay vas the root cause of the velding
inspectors’ concerns. See Ol Report #2-81-0)8, Summary at p. 2.
GAP's assertion (Petition at S) that harassment of an entire
crev of inspectors vas “condoned® by Duke management and
“promulgated” by the Cacavba QA Manager for five years is simply
unsupported by the record in the Catavba proceeding. See 19 wRC
at 1505-08 (Davison's relationship with inspectors Rockholt and
Scryant); 1S11-13 (Cauthen); 1520-32 (discussion of harassment
incidents). As noted above, the Board did tind discrimination

against inspectar supecrvisor Ross in his Duke performance
evaluations, but this did not adversely affect the wvork done by
Mr. Ross or his crev, let alone the nuserous other aspects of the
Catavba QA program unrelated to Mr. Rous. See 19 NRC ac 1519-20.

in an attempt to shov pervasive QA problems, Pare 1L of
GAP's petition quotes a portion of Welding [nspector Supervisor
Ross’ statement in the Ol report alleging harassment and
intisidation of two QC civil inspectars, Jim Norris and Wrenn
Vassey (Petition at 6). GAP? fails to mention that Of
investigated Ross’' statement, intervieving both Norris and
Vassey, and both of them flatly denied that they had never been
harassed or intimidated. See Of Repore, #2-81-018, at pp. 71-71,
The Licensing Board's conclusion that harassaent vas not a
videspread problem at Catavba is fully supported by the extensive
hearing record and sound reasoning. See 19 NMAC at 1511-12, Mo
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vitness, including R, McAfee, a former QC electrical inspector
called as & vitness by Palmetto Alliance, raised harasssent or
intimidation as & concern outside the acea of velding inspection,
See 19 NRC at 15)2-39. Mo record evidence supports GAP's
allegations of a Mt harassment problem at Catawvba.

At the top of page seven of its petition, GAP Appacent iy
refers to the practice of “verbal voiding® of NCI's. After a
thorough review of the record, the Licensing Board concluded thar
this vas not & probleam. 19 NRC at 1481, 1483-92, 1504 %

In part IV of its petition, GAP refers to what it purports to
be “nev evidence of an atmosphere of harassment and intimidation*
(Petition at 8). The evidence GAP relies on is & series of aver
100 affidavits taken by Duke investigators from approximately 217
Catavba coastruction wvaorkers, all done under the oversight of
Region [I. See 20 MRC at 1490-54. All of the affidavits,
including those to which GAP alludes (see Petition at 8), vere
subsequently received in evidence by the Uicensing Board as
Applicants’ Exhibit 118 (“App. €x. 118°), wvith the identity of
each afflant indicated by a code nusber. See 20 NRC at 1494
App. Ex. L18. This evidence vas fully evalusted by the Licensing

8/ {_P « Bx. 2, Grier, pp. 41-43; App. tl. 9., Vells, ».
pr‘u. 14, Davison, pp. J0-1; App. Ex. 18, mMorgan

8- ’: u l! Shropshire, pp. 5-6; a' t- xo lcldv;n

p{ . Ex, 21, Allum, p. ¢; Tr. 1.4 Van Doorn
ll‘“lllh Tr. 4994-95, Baldvin (11/727/81); ‘l’r. S894-9%,

$954, Burr (11/03/781); Tr. $822-23, Deaten (L1/13/81); Tr.

6986-47, 7052, Ross (L1/11/83); Tr. 6165-67, 6179, Rackhol:r

“l/g:/::l: Tr. 6§160-62, Bryant (11/04/80); Tr. 0559, Gant:
1729/91)




Board (see 20 NRC at 1494-1%502), which propecly concluded thae
the evidence does not indicate a significant bereakdown in quality
dssurence at Catavba. Id. at 1506-07. The specific incidents
that GAP mentions are put in the contest of the rest of the
record below,

The incident iavolviag a violent statement anorroctly
quoted by GAP) by a foreman (Mr. Moore} wvas nat connected with
violating procedures. See App. Ex. 118, 070 at p. 2 (4717/8%). a
second warker wvho wvas also present vhen the foresan made the
Statement did not viev the incident as threatening anyone. App.
Ex. 118, 012 (6/20/84). Mr. moore vas identified by both the Nac
and Duke (20 NRC at 1489; see also id. at 1495) and Ouke resoved
him from his supervisory position as & result of the
investigation. [d4. at 1507, soch above-sentionsd vorkers are
satistied vith Duke's resolution of the situstion. App. Ex. 118,
012 (37207841, #70 (8/21/84). '

The tvo individuals vho expressed !'ur of losing their jobs
nonetheless raised vith the Duke investigators those concerns
that they had. App. Ex. 118, o8 (6/4/784), #192. Individual e8's
only concern vas wvith his general foreman, Saith, vho vas removed
43 & result of the investigation. App. Ex. L18, 08 (6/14/84); 20
NRC at 1492-9), 1907, iIndividual 0192 is satisfiod wicth the
resolution of his coacerns. App. Ex. 118, 0192 (8/22/784).

Only one varker speculated that his foresan (again, ex-

foreman Moore) vas on drugs, a charge that vas never
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substantiated or in any vay corroborated. App. Ex. 118, 0196 ¢
P. 3 (6/15/%4). This individual testified in camers at the
licensing hearings and did not even mention any concern about
foreman drug use. IC Tr. 2014-98 (10/12/84). All of his
concerns vere resolved through Duke's investigtion. App. Ex.
118, 0196 (&/17/784).

The general allegation of pressure to meet construction
schedules vithout regard to vork quality vas the basic thesis of
Palmetto's contention &, which vas litigated during nearly fifey
devs of hearings and rejected by the Licensing Board as

unsubstantlated. See 19 WRC at 1419-40, 1563-64; 20 NRC at 1507.

The issue of alleged excessive force on pipes (“cold
springing®) vas litigated tvice and found ‘o be vithout safery
significance. See 19 NRC at 1552-5); 20 NRC at 1499-1%00.

Alleged wvelding interpass temperature vivlations vere the
primary subject addressed in the last phase of ‘lM Licensing
8card hearings. After considering all the evidence {including
that alluded to by GAP in its recent request for & civil
penalty), the Licensing Board found instances of interpass
violations to have been (solated and rare, involving oaly two
fo emen (primarily ex-foreman Morre), both of vhos have been

removed f{rom supervisory positions, See 20 NRC at 149%-96, 1506

These incidents are vithout saterty significance. See (2. at 1503~

0s.
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The concern over the adequacy of night shife inspector
staffing vas unfounded. The inspector who raised this concern (s
satisfied vith Duke's investigation into the i(ssue. See App. Ex.
118, #32 (9/20/84); see also tac. £x. 151.7

GAP's allegations (Petition at 8) of lmpropriety and lack of
teal during the Pegion (1 investigation are belied by the
Licensing Board record. See 20 WNRC at 14868-89, 1493; Scaff £x.
13, 36; see also 19 WAC ac 1499 n.19.
rre. a lysis

Apart from the fact that the imposition of & civil penalty s
clearly unvarranted on the facts in this case, such a sanction
also cannot be justified as a legal matter. Whatever slse may be
said about GAP's representations, an Assertion that Duke has ever
bDeen held by the Department of Laboc to have violated section 210
of the Energy Reorganization Act, 42 U.S.C. 8 S85L, is
conspicuous by its absence. For this there is good reason,
because in fact no such finding has ever been made.

To the extent that 10 C.F.R. § $0.7 purports to create
independent authority to impose sanctions for violations of

section 210, it is clear that the Commission never intended to

place itself in the position of detarmining in the first instance

that such a violation has occurred. This is appacent, firse,

from the structure of the regqulation itself, in which the

- R 3/ GAP's allegation of bias in Duke's investigation vas
. specifical ; refuted by exver: testivony before the Licensing
Board. See 20 NRC at 1490-94,
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description of proscri.bed acts set forth in section $50.74a) is
inmmediately folloved by a description in subsection (b} of the
procedures available in the Department of Labor for employees
believing themselves to have been tha subjects of discrimination
sade unlavful by section 210. Moreover. the Statement of
Considerations accompanying the promulgation of section $0.7
expressly couched the authority provided for in the regulation in
conditional terms:

In addition to redress being available to the

individual empl the Commission may, upon
N LN < Wiing again
ployer By the Deparcaent of Labor ctake
orcemen ains 1 ayer
bDecause the employer engaged in | legal
discrimination.

47 Fed. Reg. 10452 (1902).

Further evidence of an intention that NRC jurisdiction under
section 50.7 vas not to be exercised preeaptively, but rather
only in consequence of findings ll!voni to en employer initially
sade by the Department of Labor, is to be found in the response
provided in the Statement of Considerations to concerns raised in
comments to the proposed rule that it would engender harassment
of employers by alloving employees to assert frivolous
allegations. The Commission dismissed this concern out of hand,
finding all necessary reassurance in the fact that *it appears
that at an early stage, DOL denies complaints that are without
merit.” Id. at J04S4. This observation would, of course, only

beg the question if NRC jurisdiction under se:tion $0.7 could be
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invoked irrespective of vhether there had first been a finding of
4 viclation of section 210 by the Department of Labor.

The position sssused by the Commission in its Statement of
Considerations on 10 C.P.R. $50.7, furthermore, is ia :!1
respects consistent with views expressed vithin the NRC at the
time that the Commission wus asked to comment on the bill (s,
1584) containing the provision that, with ainor modifications not
pertinent here, became section 210 of the Energy Reorganization
Act. [a a contemporanecus mesorandum for the Commission, Hovard
K. Shapar, Executive Legal Director, gave voice to the
conclusions that became the NRC's position on the pending
legislation, 0

There are two aspects of the positions emhraced in that
memorandum that are of particular relevance for the present
discussion. First, one of the options evaluated vas that the
Commission support the conferral of the “whistleblovers”
protection authority upon NRC. In rejecting that alternative,
OELD acknoviedged the clear desirability of deferring to the
expertise of DOL with regard to quastions concerning employment

relationships:

10/ The memorandum is appended hereto as Attachment A, In
addition, a September 18, 1378, aemorandum from OELD is
appended hereto as Attachment 8., The latter confirms that
the Commission endorsed the contents of OELD's original
memorandum, and that OELD vas directed to communicate the
positions set forth in the memorandus to both majority and
BinOrity representatives of the Senate Committee on
Environment and Public Works.
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As a second option, one could provide

authority for NRC to investigate and take

administrative action for dl.crtllndtorl

actions. * * * [LE, SD, NRR and ELD all

agree that any legislation dealing with

clplortr-c-ploy.o relations (as would be the

case if the remedies to be made available to

the employee included reinstatement and

backpay) should be implemented an agency

(such as the Department of Labor) with sore

expertise than NRC has on labor manajement

relations.
Attachaent A at p. 4. Thus, the decision to support S. 2584 as
proposed, with its provision for reposing authority for
determination of vhen unlawful discrimination had occurred solely
in DOL, reflected a conscious recognition that the Commission
POssesses no special expertise that would quality it *ro
investigate and take administrative action for discriminatory
actions.® 1Id. This clear and conscious choice to endorse a
legislative scheme feposing authority only in the agency with the
adaittedly greater expertise with respect to such questions would
be perverted if, as GAP's letter Suggests, NRC vere free to make
its own determinations in such cases.

The second relevant point (n the sesorandum is its
consideration of the necessity for and the desirablility of
providing for the imposition of civil penaities. Presuming that
the Commission already had authority at the time by virtue of the

then-current version of 17 C.F.R. Part 1943 Lo impose civil

i1/ The version of 10 C.F.R. part 19 that vas Current in late
1978 bore the title "Notices, instructions and Reports To
Workers; I[nspections,® and addressed the occupational health
(footnote 11 continued on next page)
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penaities on licensees that discriminated 4gainst employees for

providing NRC information on radiological vorking conditions, the
mesorandum addressed the issue of vhether “the bill [s. i584)
should be broadened as to non-licensee employers vho discriminate |

against their employees for providing information to NRC so as to
not only subject them to Department of Labor proceedings leading
to remedial actions “hat would compensate the employre, Sut
subject them to NRC or Labor civil penalty proceedings as wvell.”
Attachment A at p. 5. The OELD memorandua points out two
difficulties vith that approach:

(footnote 11 continued from previous page)
and safety of employees of nuclear licensees as they vere
affected br radiological working conditions. Secticn 19.16
provided, in relevant parc:

(a) Any vorker or representative of workers vho
believes that a violation of the Act, the requlations in
this chapter, or license conditions exists or has
occurred in license activities with regard to
radiological working conditions in which the vorker is
enjaged, may request an inspection by giving notice of
the alleged violation to the Director of Inspection and
Enforcement, to the Director of the appropriate
Commission Regicnal Office, or to Commission inspectors.
Any such notice shall be in writing, shall set forth zhe
specific grounds for the notice, and shall be signed by
the vorker or representative of the vorkers,

(b) No licensee shall discharge or in any manner
discriminate against any vorker because such vorker has
filed any complaint or instituted or caused to be
instituted any proceeding under the regulations in This
chapter or has testified or is about to testify in any
such proceedi or because cf the exercise by such
vorker on behalf of himself or others of any option
afforded by this parz,
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Whether a civil penaity, vhen added to the

'rul.un' of employee reinstatement, avards

of back pay and damages to the employee, and

4s3sessment of the costs of the proceedings

before the Department of Labor, would provide

any further dissuasion to employers

considering discriminatory acts, is

problematical. An NRC civil penalty provision

would have the disadvantage of making the

employer subject to two proceedings before two

Separate agencies on the same factual

circumstances.
Id4. In conclusion, the zemcrandum expressed opposition to the
notion that §. 2584 should be amended to provide for civil
penalties. The opposition of ELD, NRR and 14E vas said to have
been based on the perception that civil penalties would add no
additional deterrence to that provided by the sanctions already
provided for in the bill, and the memorandum noted that *“s50
believes that no shoving has been msade that such an employee
protection program is needed, but that . . . 8. 2584 . . . is
adequate.” Id. at p. 7,

Again, the clear and conscious decision of the Commission tu
eschev support of & civil penalties provision in the legislative
proposal that vas to become sectioa 210 undercuts the application
of 10 C.P.R. $50.7 that GAP seeks in this case. For one thing,
the failure to pursue through the legislative process an
acknovledged opportunity to obtain express congressional
authority for additionel administrative SaAAcCtions casts serious
doubt on any argument that such authority existed lmplicitly all
along. More to the present point, hovever, it is a: best highly

doubtful that the same agency that embraced the consignaent of
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employment digputes to DOL's superior expertise and spurned the
opportunity to seek a4 civil penalty provision on the ground thar

such & provision could not imsprove on the proposal then before

the Congress, would just over three years later promulgate a

regulation arrogating to itself the pover to decide in the firse
instance vhether an eaployee had been discriminated against and,
if so, then to impose a civil penalty,

Quite apart from this, hovever, the seacrandum provides
eloquent testimony to the fact that NRC has long since recognized
that civil penalties can be eaployed only for remedial, not
punitive, purposes. The considerat.on that figured sor:
prominently in the Commission's decision not to seekr a civil

penaities provision in section 210 itself vas the perception thae

the deterrent effect of such a provision vas, to use the

Semorandum’s term, “problematic.” Yet GAP's entire argquament for

the imposition of a massive civil penalty on Duke is couched in

terms of deterrence -- for Duke and for all of the rest of the

nuclear industry. Where the Commission itself has expressed

doubt about the incremental value of civil penalties in such

cases and the ASLS has expressily found that any harassment wvas

isolated and 4id not perceptibly diminish the effectiveness of

the Catavba QA prograas, hovever, deterrence is 4t mos: & veak

reed on vhich to lean in justifying the imposition of a civil
penaity.
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Finally, it must be noted that most of the allegations raised
By GAP in its effort to obtain the imposition of a penaley by
their terms have nothing vhatever to do vith interference vith an
employee’s right to provide information to the ¥NBC. Indeed, only
nusbered allegations 7, 8, 9, and 1l even carry any suggestion of
such interference. As has been pointed out supra (s2e p. 7), the
first three of these vere soundly refuted by express findings of
the ASLE. The allegations that employees vere “harassed® and
“reprimanded® (nos. 7 and 8) for taking their concerns to the NRC
can provide no basis for sanctions, inassuch as the Board, after
4 lengthy examination of the issue in a full-blown trial, found
“no attempt to punish inspectors for going directly to NRC* and
that “the testimony reflected an understanding that eaployees
could contact NRC vithout retribution.® 19 NRC at 1811,
Similarly, the allegation that "QC inspectors vere varned by top-
level executives not to take their concérns to the NRC at a
meeting betveen the Executive Vice President and velding QC
inspectors® (no. %) cannot justify a civil penalty in the face of
the ASLB's finding, after listening itself to a recording of the
meeting in question, that the *talk did not come 4Cross as
threatering.® 4. at 1510.

Only with regard to the allegation (no. 11) of “intinidation”
of an inspector scheduled to testify at a hearing was there any
finding by the Board of an attempt to interfere vith an

employee’s providing information to the NRC. As vas pointed out
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supca (see p. 7), however, this finding is manifestly at odds
with the evidence of record, and cannot (n any event be
reconciled with the employse's own contrarcy testimony that no
Attempt was made to influence his testimony. Tr. 7049-%50.

As to ail of the remaining allegations, no sanctions may be
imposed because (t is clear that 10 C.F.R. 9%0.7 was intended
only to authorize sanctions for retaliation against employees fo-
providing (nformation to the NRC. The very first sentence in the
Statement of Considerations accompanying the issuance of sectlon
50.7 plainly states: “The NRC (s amending Lts regulations in
regard to job protection for enployees who provide (nformation to
the Commission.® 47 Fed. Reg. 10432. To the same effect, the
Commission's description of {ts purpose in its notice of proposed
rulemaking sald that the intention was to amend the Commission's
regulations "(n regard to protection for employees who provide
the Commission® and to ‘iako ery loyers no‘u that ;chrtntuuon
Against employees who provide such information to the Commission
is prohidited . . . .* 45 fred. Reg. 15184. Thus, all of the
remaining allegations raised in GAP's brief are not cognizable
under 10 C.F.R. §%0.7.

IV. Conclusion

For the foregoing reasons, Duke submits that the NRC should

deny GAP's enforcement action request as unwarranted by the facrs

and improper as a matter of law.
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Office of Administration
U. S. Nuclear Regulatory Commission
Washington, D. C. 20555

Re: Freedom of Information Act Request
' Regarding Enforcement Acti'on EA 84-93

Dear Mr. Felton:

Pursuant to the Freedom of Information Act (5 USC 5§552) and the NRC's
implementing regulations thereunder (10 CFR §9.3 et seq.) I hereby request
on tehalf of Duke Power Company all documents related to and underlying
Enforcement Action No. EA 84-93 being taken against Duke Power Company.
This anforcement action is reflected in the Notice of Violation and Proposed
Imposition of Civil Penalty issued August 13, 1985.

This request extends not only to all relevant documents at NRC
Headquarters relating to the enforcement action and the events surrounding
Mr. Gary E. "Beau" Ross, but also to all such documents within NRC Region
I1 including any such documents reflecting any communications between Region
I1 and NRC Keadguarters. This request includes, but is not limited toc, all
documents reflecting, underlying, or otherwise relevant to:

1. Any communications between NRC employees and/or representatives and
members and/or representatives of Palmetto Alliance, the Government
Accountability Project and/or any other outside group or individual
concerning possible enforcement action based on the events surrounding Mr.
Ross and/or the concerns expressed by the welding inspectors at Catawba
Nuclear Station, and/or alleged harassment and/or intimidation of any
quality contrc’/quality assurance inspector at the Catawba Nuclear Station.

2. The June 4, 1985 Director's Decision (DD-85-9), including alternative
drafts or proposals, and including all documents reflecting any independent
fact-finding investigation conducted by NRC in connection with the
enforcement actior or concerning Mr. Ross.

3. Any decision to engage or not “o engage in any independent fact-finding
in connection with the enforcement action and Mr. Ross.

4. Deliberations regarding whether the record developed before the Atomic
Safety and Licensing Board was adequate to support a finding of
discrimination within the meaning of 42 USC §5851 and/or 10 CFR §50.7. This
request also extends to any documents reflecting deliberations whether the

2 pp.
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U. S. Nuclear REgulatory Commission
August 19, 1985

Page two

record developed before the Atomic Safety and Licensing Board was adequate
to support the Board's finding of discrimination.

5. Deliberations regarding the appropriate severity level to be assigned
the alleged violation.

6. Any communications between representatives of the NRC and
representatives of the Department of Labor relating to this enforcement
action or the events surrounding Mr. Ross.

7. The Commission's decision not to review ODD-85-9, including documents
underlying and reflecting the majority votes of Chairman Palladino and
Commissioners Bernthal and Asselstine, and documents wunderlying and
reflecting the dissenting views of Commissioners Roberts and Zech.

8. The August 13, 1985 Notice of Violation including alternative drafts or
proposals.

9. The August 13, 1985 Proposed Imposition of Civil Penalty, including
alternative drafts or proposals.

I would appreciate your prompt response to this request within the ten
working day period provided in 10 CFR §9.9. Duke Power Company's deadline
for responding to the Notice of Violation and Proposed Imposition of Civil
Penalty 1is September 12, 1985. The documents I am requesting could well
prove to be significant to that response. Accerdingly, I hope that this
request will be met as expeditiously as possible. If you cannot meet this
request within the period set out in the regulations, please notify me as
soon as possible, and te!l me when you will be able to respond.

Sincerely,

c: James N. Taylor
Jane A. Axelrad




