UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

In the Matter of

North Atlantic Energy Service Corporation and
Great Bay Power Corporation Docket No. 50-443
(License No. NPF-86)

(Seabrook Station, Unit No. 1)

B e . . e

SUPPLEMENT TO
GREAT BAY POWER CORPORATION'S PETITION
FOR PARTIAL RECONSIDERATION OF EXEMPTION ORDER
TO SUBMIT REQUESTED COST DATA AND TO REQUEST,
INTHE ALTERNATIVE, A FURTHER EXEMPTION

Great Bay Power Corporation ("Great Bay") hereby files this Suppiement to its
February 21, 1997, Petition (the "Petition") with the Nuclear Regulatory Commission's ("NRC")
Office of Nuclear Reactor Regulation (hereinafter referred to as "Staff"). This Supplement is in
response to the Staff's letter in the above-captioned matter," which offired Great Bay an
opportunity to submit additional information that would demonstrate its ability to recover its cost
of genecrating electricity at Seabrook Station. It aiso requests a further exeraption as an
alternative to the Staff's reconsideration of its previous determination that Great Bay is not an

“"electric utility."

Scabreok Staticn and Is An Electric Utility

Attached hereto as Exhibit 1 is a Cash Statement of Great Bay Power Corporation

reflecting actual. budget and forecast revenues from the sale of electricity, and cash outlays for

Y Letter dated May 15, 1997 from Mr. Albert W. De Agazio, Senior Project Manager in the Office of Nuclear
Reactor Regulation to Mr. Ted C. Feigenbaum, Executive Vice President and Chief Nuclear Officer, North Atlantic
Energy Service Corporation
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the cost of generating electricity, for the years 1996 through 2001.% This exhibit conclusively
demonstrates that Great Bay is and will be able to recover its cost of generating electricity at

Seabrook Station.

As shown on page | of Exhibit 1, in 1996, Great Bay experienced cash revenues in excess
of its total cost of generating electricity (including its required Decommissioning Trust Fund
payment) in excess of $900,000. The same page shows that Great Bay has budgeted and is
projecting that its revenues from the sale of electricity will exceed its cash costs of generating

that clectricity during calendar years 1997 through 2001 by approximately $25 million.

Page 4 of Exhibit 1 sets out the conservative average price assumptions for spot market
sales and for Seabrook capacity factors for the relevant calendar years. The market price
assumptions are conservative and are significantly below the market price projections offered by
Richard LaCapra, the expert for the New Hampshire Public Utilities Commission, in the New

Hampshire Statewide Electric Utility Restructuring proceeding, Docket No. 96-150.

Pages 2 and 3 of Exhibit | present relevant projections of BayCorp Holdings' (Great

Bay's parent) Income Statement and Statement of Cash Flows.

As the NRC is aware, Great Bay. through the end of calendar year 1996, had already
accumulated $6.2 million in the Seabrook Decommissioning Trust Fund. Together with interest,
that amount, as of April 30, 1997, was $6.7 million. Page | of Exhibit 1 shows that from 1997

through 2001, Great Bay will contribute an additional $6.6 million, and interest income on those

¥ A redacted version of the Exhibit is attached to this document deleting sensitive commercial and financial
information. The unredacted version is being filed separately together with an afficavit of Frank W. Getman, Jr.,
Vice President and Chief Operating Officer for Great Bay, requesting that the NRC maintain the sensitive
commercial and financial information contained in Exhibit ! in confidence under 10 C.F.R. § 2.790.
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amounts will total an additional $2.5 million as of the end of 2001. Accordingly, by the end of
2001, Great Bay will have over $15 million in the Decommissioning Trust Fund® These

amounts will continue to increase during the life of operation of the Seabrook unit, whose license

expires in 2026,

The Great Bay Petition dated February 21, 1997, demonstrated that Great Bay's rates are
"established by a separate rogulatory authority,” Lg., the Federal Energy Regulatory Commission.
This Supplement to the Petition shows that, under the rates filed with FERC, Great Bay recovers
the cost of the electricity it generates. For these reasons, Great Bay satisfies the NRC's definition
of "electric utility" and again requests that the NRC reconsider its January 22, 1997, Exemption
Order and determine that Great Bay is not subject to the decommissioning funding requirements

of 10 CFR § 50.75 (e) 2.

In the unlikely event that the NRC staff declines to make the finding requested above by
Great Bay, Great Bay again respectfully requests an opportunity to orally argue this matter before
the NRC.

II.  Great Bay's Response to NRC's Excmption Order

In response to the NRC's Exemption Order, dated January 22, 1997, Great Bay initiated
an effort to determine the extent to which it could obtain a surety bond or other allowable
decommissioning funding assurance mechanism. Great Bay asked Alexander and Alexander, a
leading insurance brokerage service, and now owned by AON Risk Services ("AON"), to

consider the development of such a surety bond or an alternative decommissioning funding

¥ The Commission s also aware that Great Bay possesses from Eastern Utilities Associates, the former parent of
Great Bay, a guarantee in the amount of $10 million for decommissioning the Seabrook Station.
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assurance mechanism. In response, AON has initiated a program to try to obtain traditional
and/or non-traditional insurance or surety products to fund Great Bay's decommissioning
obligation. AON's underwriting specifications, which it has issued to the insurance marketplace,
are set forth in Exhibit 2, attached hereto. Great Bay wiil keep the NRC informed of responses,
if any, to the AON underwriting specifications. Of course, in the absence of a pool of utilities
requiring such financial assurance mechanisms such as a suretv it is not unlikely that the cost of
a single surety would be so high that it would unduly prejudice a single electricity generator in
today's increasingly competitive marketplace.¥ This, of course, remains to be determined, and
itself provides a basis for the exemption requesied in the next section.

. Request For Exemption

The current exemption granted by the NRC's Exemption Order issued on January 22,
1997, expires on July 22, 1997. Recognizing that the NRC might require additional time to
(a) evaluate the Petition as supplemented by this submittal, (b) consider its ongoing proposed
rulemaking to determine whether the decommissioning funding requirements for the electric
atility industry should be modified in view of the ongoing restructuring and deregulation of the
utility industry, and (c) evaluate the responses to the AON surety market survey, if any. Great
Bay respectfully submits that an additional exemption would be appropriate as an alternative to
reconsideracion of the January 22, 1997 Exemption Order. An additional exemption, for a period

of five years, as provided in 10 CFR § 50.12 (a) (1), would not present an undue risk to the

% Indeed, as shown on Exhibit 3, in November 1996, Alexander & Alexander advised Great Bay that there were
"no economically feasibie alternatives” then available.



public health and safety and would be consistent with the common defense and security,* and
would allow time to implement the new requirements, if any, which would ensue from

completion of the proposed ruiemaking.

The "special circumstances" requirement of § 50.12 (a) (2) is satisfied in this case. A
five-year exemption would be consistent with the data shown in Exhibit | which demonstrates
that the Seabrook Station will generate sufficient funds to Great Bay to cover its share of
operating costs including its payments into the decommissioning fund. Therefore, the underlying
purpose of the decommissioning rule would not be affected by a five-year exemption (§ 50.12 (a)
(2) (11)). Moreover, any imposition of a specific surety obligation on Great Bay would only
impose on Great Bay an additional cost. While the magnitude of that incremental cost has not
yet been determined by the AON work, it surely would prejudice the ability of Great Bay to
compete successfully in the competitive electricity sales market now prevailing in New England
and the rest of the United States. This would subject Great Bay to costs significantly in excess of
those incurred by other utilities owning interests in nuclear power plants (§ 50.12 (a) (2) (1ii)). A
five-year exemption would permit the NRC to complete its proposed decommissioning rule
making and would provide Great Bay only temporary relief from the requirements of § 50.75
(eX2). Finally, the AON activities in response to Great Bay's urging demonstrates Greai Bay's

good faith efforts to comply with § 50.75 (e) (2) (§ 50.12 (a) (2) (v)).

For these reasons, a five-year exemption under 10 CFR § 50.12 would be appropriate in

this instance.

S

% In its Exemption, dated January 22, 1997, the NRC found that "Great Bay has demonstrated that it possesses or
has reasonable assurance of obtaining the funds necessary to cover estimated operations costs for the period of the
license as required by 10 CFR 50.33 (f)}2)." (pp. 3-4)



. IV,  Congclusion

In conclusion, Great Bay respectfully requests that the NRC find that:
(a) Great Bay is an "electric utility" as defined in 10 CFR § 50.2; or that

(b) in the alternative a five-year exemption from the decommissioning funding
requirements of 10 CFR § 50.75 (e) (2) should be granted to Great Bay.

Respectfully submitted,
GREAT BAY POWFR CORPORATION

[ a7/ / / -
By: /&‘Q _ X {(bw
Gerald C a*noff
Shaw, Pittman, Potts & Trowbridge

2300 N Street, N.W.
Washington, D.C. 20037

‘ (202) 663-8032
June 4, 1997

{ ] [
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GREAT BAY POWEER CORPORATION

Cash Statement
Revenues from the Sale of Electricity and Costs of Generating Electricity
(000's)
129¢ 1997 1998 1999 2000 2001
Actual Budget Forecast Forecast Forecast Forecast
REVENUE
Sales $30,269.6
Other Revenues 54.6
Total Operating Revenues 30,324.2

COSTS OF GENERATING ELECTRICITY

Production 12,775.1
Nuclear Fuel 5,143.8
Transmission 880.1
Plant Admin & General 4,240.4
Capital Expenditures 1,486.1
Taxes Other than Income 4,206.1
Decommissioning Trust Fund Payments 993.7
Dccomm'mlonllj Trust Fund Interest (328.0)
‘ Total Cost of Generating Electricity 29,397.3

Total Cash Generated from the
Sale of Electricity $926.9

This Statement does not include BayCorp or Great Bay corporate administrative costs, marketing expenses,
corporate office depreciation or payroll taxes on corporate salaries
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BAYCORP HOLDINGS, LTD.

INCOME STATEMENT
(000's)
1996 1997 1998 1999 2000 2001
Acual Budget Forecast Forecast Forecast Forecast
REVENUE
Sales $30,269.6
Other Revenues 4 54.6
Total Operating Revenues 30,324.2
OPERATING EXPENSES
Production 12,775.1
Nuclear Fuel Amortization 4,366.0
Transmission 880.1
Administration & General 6,864.6
Plant Depreciation 3,450.8
Taxes Other nnn_lncome 4,226.7
Total Operating Expenses 32,563.3
Operating Income (2,239.1)
Other Income ( Expenses )
Interest Expense (6.3)
Interest Income 1,600.9
Decommissioning Accretion (2,260.8)
Other Income(Deductions) 7,005.0
~Total Other Income/(Expense) 63388
Income Before Taxes 4,099.7
Income Tax 0.2
Net Income $4,099.5

138800 572897



. BAYCORP HOLDINGS, LTD,
STATEMENT OF CASH FLOWS

(000's)
1996 1997 1998 1999 2000 2001
Actual Budget Forecas: Forecast Forecast Furecust

CASH FLOWS FROM OPERATING ACTIVITES:

Net income ( Loss) $4,099.5
Adjustments to reconcile Net Income To

Net Cash provided by Operating Activities:

Depreciation & Amortization 34508
Nuclear Fuel Amortization 4.366.0
Deferred Taxes 0.0
Asset Write Downs 0.0
Decommissioning Trust Accretion 2,260.8
Decommissioning Trust Interest (356.6)
Gain on Sale of Assets (7,061.0)

Change in Assets/Liabilitses
(Increase)Decrease in:

Accounts Receivable (1,392.6)
Materials & Supplies (70.4)
Prepayments & Deferred Debits 8184
increase (Decrease) in:
Accounts Payable (107.0)
Taxes Accrued * 2112
Other 3,165.2
. Net Cash Provided(Used In) Operating Activites 9,384.3
CASH FLOWS FROM INVESTMENT ACTIVITIES:
Gross Additions to Utility Plant (1,486.1)
Gross Additions to Nuclear Fuel (5,141.8)
Decommissivning Fund Payments (993.7)
Proceeds from Sale of Fixed Assets 7,061.0
Holdiag Gain /Loss 434
Decrease/(Increase) in ST Investments (4,724.5;

Net Cash Provided From (Used In) Investment Activities (5.243.7)

CASH FLOWS FROM FINANCING ACTIVITIES:

Reacquired Capital Stock - Common (632.8)
Warrants Exercise " 4,073.6
Net Cash Provided From (Used In) Financing Activities J.440.8

NET INCRE (DECR) IN:

CASH AND EQUIVALENTS 7.581.4
SHORT TERM INVESTMENTS 47245
TOTAL CASH & INVESTMENTS 12,305.9
TOTAL CASH AT BEGINNING OF PERIOD 16,468.7
TOTAL CASH AT END OF OF PERIOD $28,774.6

52897 235 PM



GREAT BAY POWER CORPORATION

Spot and Short Term Market Sale Price and
Capacity Factor Assumptions Underlying
Net Income and Cash Flow Projections

YEAR AVERAGE PRICE FOR SPOT MARKET SALES

1996 23.16/MWh 96.5%

1998

1999

& -

2001

5728097 235 PM



GREAT BAY POWER CORPORATION

Table of (Contents

V.

VI.

Pages
Executive Summary and Overview 1
Cash Flow Considerations 3
Nuclear Regulatory Commission Requirements 4
Traditional and Non-Traditional Insurance 5
Marketplace Alternatives
Conclusion 7

Appendix

e 1996 Annual Report and 10-K
e First Quarter 1997 10-Q

e Joint Ownership Agreement

M Aon Risk Services



GREAT BAY POWER CORPORATION

I.  Executive Summary and Overview

We are pleased to enclose underwriting specifications applicable to Great Bay Power
Corporation’s (hereinafter referred to as Great Bay) decommissioning liability.

There are three groups who's interests must be met in order to successfully develop an
insurance/non-insurance product for the decommissioning of the Seabrook Nuclear
Facility. These three groups are:

“+ Great Bay
% Nuclear Regulatory Commission (“NRC")
% Insurance Marketplace (traditional insurance and non-insurance)

Recent Developments

On January 27, 1997, the NRC issued a temporary six month exemption related to
Great Bay's status as an “electric utility”. In the exemption, the NRC staff stated that it
believes that Great Bay does not currently satisfy the definition of an “electric utility”. If
Great Bay is an “electric utility", then the NRC decommissioning requirements are
satisfied by Great Bay making monthly payments into the decommissioning trust fund.
if Great Bay is not an “electric utility”, the NRC can require that Great Bay provide a
surety bond or other allowable decommissioning funding mechanisms. The NRC has
defined financial assurance as follows:

Prepavment

External sinking fund

Surety Bond

insurance or other guarantee method

Each group stated above has unique concerns which must be met to adequately fund
for the decommissioning of Seabrook. The following are various concerns addressed in
this submission:

e Smooth out Creat Bay's cash outflow for the decommissioning costs
associated with Seabrook.

» OSatisfy NRC's requirements associated with the decommissioning of
Seabrook.

e Design a product which the market place can respond too.

Aon Risk Services



GREAT BAY POWER CORPORATION

We are interested in securing a traditional and/or non-traditional insurance or surety
product. This could be accomplished by the following:

Pooling of similar entities to develop a ratable insurance product.

Create a wholly owned captive, or rent-a-captive for Great Bay.

Develop a stand alone insurance product by ascertaining the appropriate self-
insured retention (SIR) level and limit of liability(i.e. a $10 MM SIR w/ a $43.0MM
limit of liability at a discounted premium which equal the limits of liability over
time.)

Fund the $53MM to an insurer at $92,000/mo. for 30 years.

Pyramid renewable policy limits at $8.83MM at a monthly discounted premium.
Ascertain a Surety Bond in the amount of the decommissioning liability which
declines as payments are made to the decommissioning trust fund.

Page 2
! M Aon Risk Services



GREAT BAY POWER CORPORATION

Il. Cash Flow Considerations

Smooth out Great Bay's cash outflow for the decommissioning costs associated with
Seabrook.

The current estimated cost to decommission Seabrook, based on a study performed in
1996 for the lead owner of the Plant, is approximately $439MM in 1996 doliars and
future value of $2.3B in 2026 doliars, assuming a 30-year life for the facility and a 5.0%
escalation rate. Based on this estimate and the current value of Great Bay's (Great
Bay) share of this value in 1996 dollars is approximately $53 2MM.

Great Bay is currently under a sixth month exemption with respect to its status as an
‘electric utility”. Great Bay reets its current decommissioning obligation by monthly
funding into a decommissioning trust at a ievei ot approximately $92 000/month.

The enciosed Exhibit 1, outlines the cumulative value of funding $92,000/month over 30
years at four interest rates of 4.5%, 6.0%, 8.0% and 10.0%. Over 30 years the
cumulative value of each fund would equal the following:

(4.5%) $70,124,191
(6.0%) $92,874,704
(8.0%) $138,020,494
(10.0%) $209,682,847

Exhibits 2a, 2b, 2¢, 2d, and 2e identify the equilibrium points of each payment stream
over a 30 year funding period and the point where the cumulative fund equals a
pledged limit. Every five years, a limit of $8.83MM will be pledged until the anticipated
obligation or limit of $53.0MM, is reached. These results could lead to the following
alternatives:

e Esiablish a baseline internal rate of return perhaps at 45%. At 4.5%, the
estimated obligation of $53.0MM would be satisfied in year 2019.

» Great Bay would fund the decommissioning liability throug. a third party
assuming the third party can guarantee rates of return greater than 4.5%.

e If we assume investment return spreads of 1.5% (4.5% to 6.0%), 2.0% (6.0% to
8.0%) and 2.0% (8.0% to 10.0%) the equilibrium points of each alternative
materially change from 2019 to 2014 to 2010 to 2008, respectively.

e The potential investment income spread could represent an opportunity for a
third party insurer to guarantee and participate in certain levels of increased
investment income, thereby increasing their level of interest in the project. This
forecasted investment income stream could be the basis of a traditional
insurance product or non-insurance finite product.

Page 3
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Finite Layer at Various IROR

Great Bay Power Corporation
Finite Limit of Liability at Various IROR

Exhibit 1
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Great Bay Power Corporation
Summary of Payments Made vs. Limits
Assuming a 4.5% IROR
Exhibit 2a
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Assuming a 6% IROR
Exhibit 2b

Great Bay Power Corporation
Summary of Payments Made vs. Limits
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Lumulative Pay-in and Limits
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Great Bay Power Ccrporation

Summary of Payments Made vs. Limits
Assuming a 8% IRCR
Exhibit 2c
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Great Bay Power Corporation

Summary of Payments Mad= vs. Limits
Equilibrium of Payments to Limits at Various IROR

Exhibit 2e
Cumulative | Cumulative Total Pay-in

Year TotalLimit I 45% | 60% | 80% | 10.0%

1997 8833000 ) 1130924 1,140,060 1,152,369 1,164,826
1998 8833000 )| 2314162 2350923 2,401,045 2,452 464
1999 8833000 I 3551758 3636469 3,753,359 3874935
2000 8833000 4846208 5001304 5217915 5,446 357

2001 8833000 )| 6200126 6,450,320 6,804,029 7,182,328 |5 yrs
2002 17666000 || 7616242 7988707 8,521,789 9,100,078
2003 17666000 | 9097414 9621979 10,382,122 11,218,640
2004 17666000 | 10646631 11355988 12,396,863 13,559,045
2005 17,666,000 | 12267019 13,196947 14,578,825 16,144,520
2006 17666000 | 13961848 15151452 16,941,890 19,000,728 |10 yrs
2007 26499000 || 15734536 17,226506 19,501,087 22156018
2008 26499000 | 17588661 19429545 22272697 [ 25,641,708

2009 26499000 | 19527965 21768463 25274349 29492396
2010 26499000 || 21556359 24251641 28525137 | 233746301

2011 26499000 | 23677938 26887975 32045738 38445646 |15yrs
2012 35332000 || 25896982 29686912 35858548  43637.073

2013 35,332 | 28217969 32658482 39987819 49372111

2014 35,332,000 || 30,645,581 44459817 [ 55,707,682

2015 35332,000 | 33,184,717 39,162,766 49302989 62,706,670

2016 35332000 | 35840500 42718786 | 54,548,142 | 70,438,544 |20 s
2017 44165C00 || 38618290 46494133 60228640  78980,046

2018 44165000 || 41523691 50502336 66380617 88415955

2019 44,165,000 || 44,562,566 | 54,757,756 | 73043205 98839926
2020 44165000 | 47741046 59275640 80,258,784 110355424

2021 44165000 | 51065545 64,072,178 88073252 123,076,745 |25 s
2022 52,998,000 || 54,542,770 [ 69164556 96536318 137,130,154

2023 52,998000 |f 58179738 74571021 105701814 152655139

2024 52998000 | 61983790 80310944 115628041 169,805,793

2025 52,998,000 | 65962598 85404893 126378141 188,752 344

2026 52998000 || 70124191 92874704 138020494 209682847 [30yrs



GREAT BAY POWER CORPORATION

ll. Nuclear Regulatory Commission Requirements

Satisfy the NRC's requirements associated with the decommissioning of Seabrook .
There are a number of risks that could affect the existing funding mechanism as follows:

While the joint ownership agreement provides for pro-rata liability among the
owners, the NRC could try to impose joint and several liability among co-owners
of nuclear facilities.

if a co-owner was not able to make its monthly payments, Great Bay might be
required to pay a greater portion of Seabrook expenses.

If Great Bay loses its status as an “electric utility”, it could result in graater
decommissioning expenses due to the need to provide additional financial
assurance.

The NRC could require the owners of Seabrook to close the plant prior to its
planned closure in 2026.

A change in the NRC's requirements or technology could increase or decrease
decommissioning costs.

The result of the above actions in whole or part could result in a change or
decrease in the funding of Great Bay's decommissioning liability.

Deregulation could cause Seabrook to be an uncompetitive power supply
alternative.

These points are underwriting considerations which should be an integral part of a third
party insurer evaluation.

o AON x5
Aon Risk Services
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February 21, 1997

NRC i o : .

United States Nuclear Regulatory Commission
Attention: Document Control Desk
Washington, D.C. 20555

Re: Seabrook Station, Unit No. 1
Petition of Grest Bay Power Corporation
For Partial Reconsideration of Exemption Order

Gentlemen:

. [ am enclosing on behalf of Great Bay Power Corporation ("Great Bay") a petition for
partial reconsideration of the Exemption Order issued on January 22, 1997 by the Office of

Nuclear Reactor Regulation with respect to Great Bay. In the enclosed petition, Great Bay
seeks reconsideration of the Staff's preliminary finding that Great Bay is not an "electric
utility” as defined in 10 C.F.R. § 50.2 and that Great Bay must therefore meet the
decommissioning funding requirements for non-electric utilities in 10 C.F.R. § 50.75(e)2).
As set forth in the enclosed petition, Great Bay believes that it is an "electric utility” under 10
C.F.R. § 50.2 and therefore is not subject to the decommissioning funding requirements of 10
C.F.R. § 50.75(e)2).

Sigcerely,

i
2 'Gerald Charmoff

Attachment

cc:  Frank J. Miraglia, Jr.
Acting Director
Office of Nuclear Reactor Regulation

. BE@EEWEU
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United States Nuclear Regulatory Commission

February 21, 1997
Page 2

Dr. Shirley Ann Jackson, Chairman
Office of the Chairman

Nils J. Diaz, Coramissioner
Office of the Commissioners

Greta J. Dicus, Commissioner
Office of the Commissioners

Edward McGaffigan, Jr., Commissioner
Office of the Commissioners

Kenneth C. Rogers, Commissioner
I Office of the Commissioners

Mr. Hubert J. Miller
Regional Administrator, NRC Region |

Mr. Albert W. DeAgazio
Senior NRC Project Manager

Mr. John B. MacDonald
Senior NRC Resident Inspector

Steven R. Hom, Esq.
NRC Office of General Counsel

Mr. Robert S. Wood
NRC Office of Nuclear Reactor Regulation
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United States Nuclear Regulatory Comm.ission
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bee:  Mr. John A. Tillinghast
Mr. Frank W. Getman, Jr.
Great Bay Power Corporation



UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

[n the Marter of

North Atlantic Energy Service Corporation and
Great Bay Power Corporation Dockst No. 50-443
(License No. NPF-86)

(Seabrook Station, Unit No. 1)

N Nt S S S S S’

PETITION OF GREAT BAY POWER CORPORATION
W&ﬂlﬁwmw

Great Bay Power Corporation ("Great Bay") hereby petitions the Nuclear Regulatory
Comrmission's ("NRC") Office of Nuclear Reactor Regulation (hereinafter referred to as “Staff")
for partial reconsideration of its Exemption Order issued on January 22, 1997 in the
above-captioned proceeding ("Exemption Order"). Specifically, Great Bay seeks reconsideration
of the Staff's preliminary finding that Great Bay is not an "electric utility" as defined by the NRC
in 10 CFR. § 50.2, and therefore Great Bay must meet the NRC's decommissioning funding

requirements contained in 10 C.F.R. § 50.75(e)2).

The Exemption Order's conclusion is based on a supposed distinction between long-term
and short-term rates. In fact, al! of Great 3ay's raies - including those for long-term sales and
spot market sales at market-oased pnces -- are “established by . . . 2 separate regulatory
authority” -- the Federal Energy Regulatory Commission ("FERC" or "Commission”). As set
forth fully below, no distinction can be drawn between FERC's establishment of long-term and

short-term rates for Great Bay. Both are equally subject to FERC jurisdiction and regulation.



Great Bay, therefore, is an "electric utility” under 10 CF.R. § 50.2, and is not subject to the
decommissioning funding requirements of 10 C.F.R. § 50.75(e)(2).

. ARGUMENT

A. Prior To The Exemption Order, The NRC Had Recognized Great Bay To Be
An Electric Utility Under Its Current Regulations.

Great Bay is currently an investor-owned public utility organized under the laws of New

Hampshire.* It owns an undivided 12.13240 percent ownership interest in the Seabrook Station

(equivalent to approximately 140 megawatts of capacity). It sells its share of the electrical output

of Seabrook at wholesale as a public utility subject to the jurisdiction and regulation of the

FERC. as descnbed below. Prior to its reorganization under bankruptcy, Great Bay held the

. license for its 12.13240 percent ownership interest in Seabrook as EUA Power Corporation

("EUA Power") and was similarly organized as a New Hampshire pubiic utility.

Prior to the January 22, 1997 Exemption Order, the NRC had always recognized Great
Bay and its predecessor, EUA Power, as an electric utility. The Seabrook Operating License
issued March 15, 1990 identified EUA Power as one of the Seabrook licensees and referred to

the licensees for the plant as "utilities.” Similarly, the NRC's "Safety Evaluation . . . Supporting

L The New Hampshire statutes define an electnic “public utiliry” as follows:

362:2 Public Utility. The term “public utility” shall include every corporation,
company, association, joint stock association, partnership and person, their
lessees, trustees or receivers appointed by any court, except municipal
corporations and county corporations operating within their corporate limits,
owning, Operating of managing any plant or equipment or any part of the same
for . . . the generation, transmission or sale of electricity ultimately sold to the
public . . .

‘ NYRSA 3622 Great Bay falls within this definition.



Amendment No. 10 To [The Seabrook] Operatir.g License” of May 29, 1992 describes Seabrook
as “being operated on behalf of the licensees, 3 ZIOUD of investor-owned and municipal
utilities."¥ After EUA Power was reorganized and renamed as Great Bay, the Seabrook license
was amended to delete EUA Power and to add Great Bay as one of the Seabrook licensees. The
license as amended continued to refer to Great Bay and the other Seabrook licensees (except tor
North Atlan.tic Service Company) as “utilities."¥

B. The Staff's Ruling That Great Bay Is No Longer An "Electric Utility" Is

Incorrect As A Matter Of Fact And Of Law And Persisting In It Would Be
Arbitrary And Capricious.

According to the Exemption Order, at the time the NRC approved Great Bay's plan for
emergence from bankruptey in 1993 the NRC believed that:
Great Bay would continue to be an electric utility based upon its
status as such prior to bankruptcy and upon the expectation that the

reorganized entity would be successful with obtaining long-term
contracts for the sale of most of its share of pov.er from Seabrook.

Exemption Order at 2. The Exemption Order goes on to find, however, that Great Bay "no
longer" meets the definition of "electric utility” set forth in 10 C.F.R. § 50.2 of the NRC's

regulations. [d. at 3.4 Accordirg to the Exemption Order:

= “Sefety Evaluation By The Office Of Nuclear Reactor Regulation Supporting Amendment No. 10 To Facility
Operating License No. NPF-86, Public Service Company Of New Hampshire, Seabrook Station, Unit No. |, Docket
No £0-243," May 29, 1992 (emphasis added

! Amendment No. 23 to Facility Operating License No NPF-86, for the Seabrook Station Unit No. 1, August 16,
1993

¢ |n pertinent part, the relevant statute provides:
Electric utiliy means any entity that generates or distributes electricity and
which recovers the cost of this electricity, either directly or indirectly through

rates . . . establiched by a separate regulatory authority. (emphasis in original).
Investor-cwned utilities . . . are included within the meaning of “electric utility.”

3.



Great Bay has successfully entered into one long-term contract,
which is for 10MWe. Great Bay sells its remaining 130MWe
share of Seabrook power on the spot wholesale market, which by
definition is subject to market-set rates. The staff believes that
although FERC may exercise general regulatory oversight over
spot market rates, such rates cannot be considered to be "rates
established by . . . a separate regulatory authority."

Jd. (emphasis in original).

The Staffs attempt to distinguish between long-term and short-term sales and its
characterization of FERC's establishment of such rates simply is incorrect. As set forth in detail
below, Great Bay's market-based rates for spot market sales were established by a separate
regulatory authonty -- the FERC -- in its May 17, 1996 letter order in FERC Docket Nos.
ER96.726-000, ER96-728-000 and ER96-1204-000 ("May 17 Order").¥ FERC's jurisdictional
authority and the rate-setting standard it must apply are precisely the same for long-term and

short-term transactions. All of Great Bay's sales are pursuant to rates established by FERC.

Given that the Staff has not "articulate[d] a satisfactory explanation” for its finding, nor
has it set forth "a rational connection between the facts found and the choice made." its
conclusion that Great Bay is not an “electric utility" under 10 C.FR. § 50.2 is arbitrary ¢énd
capricious and must be reconsidered. Se¢ WWM
lns., 463 U.S. 29, 43 (1983); Burlington Truck Lines, Inc. v, United States, 371 US. 156, 168

(1962).

The Staff's observation that Great Bay "no longer" meets the definition of "elecinc
utility” set forth in 10 C.F.R. § 50.2 is also at odds with the final sentence of § 50.2, which
explicitly provides that "(iJnvestor-owned utilities ... are included within the meaning of

¥ Appendix | of this Petition contains a copy of the FERC's May 17 Order.
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‘electric utility.” Without consideration of this inclusive statement in the regulatory definition,
the Staff's position is patently arbitrary and capricious, for there surely is no dispute that Great
Bay is an investor-owned utility.

C. The FERC Has Jurisdiction Over Great Bay's Rates For Both Long-Term
And Short-Term Market-Based Sales To Assure Just And Reasonable Rates.

Pursuant to Section 201 of the Federal Power Act ("FPA"), the FERC has jurisdiction
over (1) the transmission of electric energy in interstate commerce; (2) sales of eiectric energy at
wholesale in interstate commerce; and (3) all facilities used for such transmission or sales. 16
US.C. § 824(b)(1). The FPA defines "public utility” as any person® who owns or operates
facilities subject to the FERC's jurisdiction. 16 U.S.C. § 824(e). Because Great Bay sells its
chare of the electric output from Seabrook at wholesale in interstate commerce and owns and
operates facilities used for such sales, Great Bay is a public utility subject to the FERC's FPA

yurisdiction.

Section 205 of the FPA grants FERC jurisdiction over "(alll rates and charges made,
demanded, or received by any public utility for or in connection with the transmission or sale of
electric energy subject to the junsdiction of the Commission . . . . 16 US.C. § 824d(a)
(emphasis added). Nothing in this junsdictional statement of FERC's authority and
responsibility over interstate wholesale rates creates a distinction between spot market and
long-term wholesale sales. Rather. as the FPA states, "all" sales of electricity at wholesale in

interstate commerce are subject to FERC's rate jurisdiction.

¥ Section 3(4) of the FPA defines "person” as an individual or cor_pomion. 16 U.S.C. § 796(4).
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Under Section 205 of the FPA, the FERC is required to ensure that a public uulity's rates
for the sale of electricity at wholesale are “just and reasonable.” Through this Section, "Congress
delegated ratemaking authority 10 FERC in broad terms." Fammers Union Cent. Exch, Inc. v,
EERC, 734 F.2d 1486, 1501 (D.C. Cir.), cert. denied, 469 U.S. 1034 (1984). Thus, in arriving at
a "just and reasonable” rate "no single method need be followed." Wisconsin v. EPC, 375 US.
294, 309 (1963). Indeed, the United States Supreme Court "has repeatedly held that the just and
reasonable standard does not compel the Commission to use any single pricing formul> . . . "

Mobil Oil Explcration v. United Distribution Co., 498 U.S. 211,224 (1991).

Traditionally, the FERC has set just and reasonable rates through cost-of-service
regulation. Nevertheless, the Supreme Court consistently has recognized that the FERC is not
required “to adhere 'rigidly to a cost-based determination of rates . . . . EERC v. Pennzoil
Producing Co., 439 U.S. 508, 517 (1979), quaiing, Mobil Oil Corp. v. FPC, 417 U.S. 283, 308
(1974). In fact, courts have specifically found that when there is a competitive market, FERC
may rely upon market-based prices to assure just and reasonable rates. Elizabethtown Gas Co. v.
EERC, 10 F.3d 866, 870 (D C. Cir. 1993); see also Tejas Power Corp. v, FERC, 908 F.2d 998,
1004 (D.C. Cir. 1990); Eazmers Union, 734 F 2d at 1510. The rationale behind these findings is

that market-based rates will assure that consumers are not being charged monopolistic prices.

in Elizabethtown Gas Co v FERC. for example, the U.S. Court of Appeals for the D.C.
Circuit upheld FERC's authorization of market-based rates for natural gas sales under the "just

and reasonable standard” contained in Section 4 of the Natural Gas Act ("NGA"), which is



analogous to Section 205 of the FPA.Y In that case, the D.C. Circuit held that the FERC's
authorization of market-based rates satisfied its statutory obligation 12 ensure just and reasonable
rates. Importantly, the Elizabethtown court also ejected petitioners’ contentions -- similar 1o
those implied by the NRC in the Exemption Order - that FERC's approval of market-based
pricing constituted "virtual deregulation” of natural gas sales rates. Elizabsthtown, 10 F.3d at

870.

Similarly, the FERC itself has specifically rejected challenges to its authority to authorize
market-based rates for sales of electricity. Thus, the FERC has found that "the FPA does not
require the C ommission to use any particular methodology in determining wiiether a proposed
rate satisfies the statutory standards of section 205", E_mgn_P_Q\.y_g_Emgmnss_Cm 52 FERC §

61.193, 61,709 (1999), see also Public Serv Co. of Indiana, 51 FERC 161,367 (1990),

Commonwealth Atlantic Lid. Pannership, 51 FERC 961,368 (1990). The FERC also has
concluded that authorizing the use of non-cost factors in setting rates is consistent with 1ts
obligations to ensure that electric utilities charge "just and reasonable” rates. Engop, 52 FERC at
61.709-10; Public Serv. Co., 51 FERC at 63221.23, Commonwealth Atantic, 51 FERC at

62.246-47.

In fact, the FERC, like the courts, has rejected contentions that accepting an electric
utilin's market-based rates "is tantamount to deregulation of wholesale sales of electricity. . .

public Serv. Co,, 51 FERC € 62, 220. As these court and FERC precedents demonstrate, FERC

Tt is well-established that “(p]recedents interpreting Section 205 of FPA are applicable to Section 4 of the NGA
and vice versa.” Img;_ﬁn_&ulmﬂ:ﬂ- 77 FERC § 61,215, 61,876, n.22 (1996), Northem Natural Gas Co..
77 FERC 61,035, 61,137, n.25 (1996), se% also Wﬂdm 450 F.2d 1341, 1347 (D.C. Cir
1971), ceri. denied, 405 U.S. 989 (1972).



can fulfill its FPA Section 2035 statutory obligation to establish "just and reasonable” rates for
wholesale sales of electricity -- both long-term and short-term -- by authorizing electric utilities

to charge market-based rates, without compromising its obligation under FPC v Hope Natural

Gas Co., 320 US. 591, 605 (1944), 1o establish rate which "enable the company to operate
successfully, to maintain its financial integrity, to attract capital, and to compensate Its investors
for the risks assumed" ¥

D. FERC Has "Established" Great Bay's Rates For Both Long-Term And Spot
Market Sales.

As set forth above, under the plain language of the FPA, Great Bay, as a "public utility,”
was required to seek FERC's prior rate authorization t0 sell at wholesale its share of the
electricity generated at Seabrook, regardless of whether those sales would be made pursuant to
jong-term or spot market contracts. Consistent with this requirement, by letters dated December
29 1995, February 28, 1996 and March 15. 1996, Great Bay submitted for filing with FERC a
power sales tanff and related service agreements that provide for wholesale sales at market-based
rates or electricity generated at Seabrook. The request for market-based rates was applicable to
both Great Bay's long-term and shori-term sale of electricity. Upon its review of Great Bay's
filings. the FERC on May 17. 1996 issued a letter order accepting and making effective Great
Bay's tariff, including the market-based rates 10 be charged thereunder for both long-term and

short-term sales.

L |n setung rates, FERC has followed the Supreme Court's decision in :
v_Public Service Comm's, 262 U S 679, 692 (1923) by accepting rates which permit a utility to eam a return equal
to that on "investments in other business undertakings which are attended by corresponding risks and uncertainties.”
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As the court has recognized in Earmers Union and Elizabethtown, and as the FERC has
found in Enron and Public Service Co. of Indiana, by accepting and making effective Great Bay's
market-based rates, the FERC fulfilled its statutory obligation to ensure that those rates would
satisfy the ratemaking standard set out in the FPA for all rates established by FERC.* Thus, in
the May 17 Order the FERC "established” (reat Bay's rates under the samne legal standard it
previously applied to "establish” rates based on long-term sales contracts. Indeed, by Crder of
April 30, 1993 in FERC Docket No. ER93-495-000, the FERC similarly accepted a long-term

power purchase agreement between Great Bay and UNITIL Power Corp.,** which the NRC has

correctly accepted as being established by FERC.Y

The conclusion that the FERC "established" Great Bay's wholesale rates is further
supported by the fact that the rates accepted on May 17-- including the rates Great Bay may
charge for spot market sales - remain subject to FERC's jurisdiction. For example, the rates,

terms and conditions for all of Great Bay's wholesale sales in interstate commerce must be

*  One procedural aspect of the FERC's review of Great Bay's rate filings at FERC should be noted. Great Bay
filed its rates pursuant to Section 205 of the FPA. as does every electric utility subject to FERC junisdiction. Here,
there being no opposition to Great Bay's rate filing, the Comm ssion permitted the filed rates to go into effect
without suspension or hearing. It need not have done so. Nor is i1s practice with regard to suspendirg a rate prior to
its becoming effective in any way related to whether the rate is short-term or long-term or to whether the rate s
market-based or cost-of-servize. It is, rather, an exercise of the Commission's discretion as o whether the rate as
filed appears to be just and reasonable and whether any party has raised questions conceming it. The crucial point,
with regard to the Exemption Order's analysis 15 that. under Section 205, these rates, upon acceptance for filing, are
ectzblished as Great Bay's lawful rates, and remain such until changed by Commission action.  Any
Commission-initiated action to change them would have prospective effect only.

% Appendix 2 of this Petition contains a copy of the April 30, 1993 Order.

& Both the April 30, 1993 and May 17, 1996 Orders contain language which states "[t]his acceptance for filing
does not constitute approval of any service, rate, charge classification, or any rule, regulation, contract, or praciice
affecting such rate or service provided for in the filed documents; ... ." April 30 Order at 2. May 17 Order at 2
Given that the FERC maintains the right to initiate its own investigation of the rates, or to investigate the rates based
upon the complaint of a third party. FERC traditionally "accepts” but does not “approve"” raie filings. The fact that
FERC accepted these filings and made them effective after review demonstrates that FERC established tnese rates,
even if they are subject 10 subsequent review of reconsideration by FERC.

.9.



consistent with the taniff accepted by the FERC's May 17 Order. 16 US.C. § 824d(c). In
addition, the FERC, on its own initiative or upon complaint by 3 third party, may conduct a new
proceeding at any time to determine whether any of Great Bay's rates are just and reasonable or
unduly discriminatory. 16 US.C. § 824e(a). Furthermore, if Great Bay desires to change its
rates. Great Bay cannot do so without seeking prior authorization from the FERC, upon proper

notice and hearing. 16 US.C. § §24d(d)fle) =«

The FERC's prior review, acceptance and placing into effect, of Great Bay's spot market
rates in the May 17 Order, coupled with the FERC's ongoing obligation to comprehensively
regulate those rates, clearly amounts to more than the "general regulatory oversight over spot
market rates” which the Exemption Order apparently assumes. Exemption Order at 3. Rather,
FERC has "established" Great Bay's rates, including rates for both long-term and spot market
sales, as required by 10 C.F.R. § 50.2.%

E. Denial Of This Petition Would Consiitute An Improper Departure From
Past NRC Practice Without Sufficient Explanation.

It is well-established that an administrative agency bears the burden of explaining the

reasonableness of any departure from a long-standing practice, and any facts underlying its

5 Section 1.5 of Great Bay's FERC Electnic Tanff Original Volume No. |, First Revised Sneet No. 3, explicitly
states that Great Bay has the right “to unilaterally make application to the Commission for a change in rates or in
any term or condition under Section 205 of the Federal Power Act ... "

2 The only distinction the FERC has made between Great Bay's long-term and short-term sales relates to reporting
requirements.  According to the May 17 Order, if Creat Bay enters into long-term service agreements at
market-based rates, such agreements must be filed with the FERC within 30 days of service commencement. For
short-term transactions, Great Bay may file “umbrelia service agreements” within 30 days of service
comn: ncement and quarterly transaction reports. May {7 Order at 1. This distinction was developed by the FERC
for administrative convenience, s¢ Southern Co_ Serys. lng., 73 FERC ¢ 61,130 (1996), and has nc impact on the
rates to be charged for such transactions. Therefore, this distinction has no bearing on the question of whether the
FERC has "established” Great Bay's spot market rates.
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explanation must be supported by substantial evidence. Public Service Comm'n v. FERC, 813
F.2d 448, 451 (D.C. Cir. 198; Columbia Gas Transmission Corp. v FERC, 628 F.2d 578,
585-86 (D.C. Cir. 1979). The Staff's denial of Great Bay's Petition for partial reconsideration

would violate these principles.

The January 22 Exemption Order is the only NRC or Staff decision of which Great Bay is
aware in which the NRC has found that rates accepted and made effective by the FERC are not
"established . . . by a separate regulatory authority” for purposes of 10 CFR. § 50.2. FERC's
jurisdictional authority under the FPA over sales of electricity at wholesale in interstate
commerce, its statutory obligation to set rates based on a statutory standard, and its procedure for
accepting and making effective rates through a tariff filing and subsequent orders, are exactly the
same for every other entity which the NRC considers to be an "electric utility." Nevertheless, the
Staff has singled out Great Bay for disparate treatment. This abrupt departure from past NRC
practice is not only the resuit of an incorrect interpretation of the FERC's jurisdictional authority,
but the fact that it is unsupported by substantial evidence also contravenes basic principles of

administrative law,

Furthermore, given the lack of substantial evidence supporting the Exemption Order's
finding, it is arbitrary and capricious for the Staff to use this proceeding as a vehicle for
modifying its decommissioning funding requirements. The Staff cannot arbitrarily impose
different decommissioning funding requirements on Great Bay alone, when Great Bay's rates are
“established" pursuant to the same regulatory scheme as other electric utilities. Such an action

would be particularly egregious in view of the fact that Great Bay is fully meeting its obligations

.11-



and is committed to put aside sufficient funds on an annual basis to cover the decommissioning

costs for its ownership share of the Seabrook Station.

The NRC has been following electric utility deregulation and restructuring for several
years. Last spring, the NRC issued an Advance Notice of Proposed Ruleinaking to obtain
comments on whether decommissioning funding requirements for electric utilities should be
modified in view of the ongoing restructuring and deregulation of the utility industry. If the
NRC wishes to modify the decommissioning furding requirements for electric utilities in light of
industry restructuring, this modification should be considered in the context of the Proposed
Rulermaking, not in this proceeding. To do otherwise, Lg., to persist in this ad hog ruling based
on a patently incorrect characterization of FERC's jurisdictional authority and ratemaking
srocedures, will cause confusion and uncertainty among nuclear-generating utilities as they
shape their strategies for responding 10 the current thrust toward restructuring the electric
industry. Great Bay, of course, would be obliged to comply with any modified rule to the extent

it would be applicable.
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L. CONCLUSION

Wherefore, for the foregoing reasons, Great Bay respectfully requests that the Staff
reconsider the challenged portion of its January 22, 1997 Exemption Order issued in the
above-captioned proceeding, and issue a finding that Great Bay is an "electric utility” pursuant to

10 C.F.R. § 50.2 which is not subject to the decommissioning funding requirements of 10 C.F.R.
§ 50.75(e)(2).

In the alternative, Great Bay respectfully requests an opportunity to orally argue this

matter before the Nuclear Regulatory Commussion.

Respectfully submitted,
GREAT AY POWER CORPORATION

A0 U

Gerald Charnoff

Shaw, Pittman, Potts & Trowbridge
2300 N Street, N.W.

Washington, D.C. 20037

(202) 663-8032

February 21. 1997

410837-01
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UNITED BTATES
NUCLEAR REQULATORY COMMISSION

wea **

¥ 2
e
. ‘6‘ H WASHINGTON, 0.0, 2060500
N v/

fawa?®
Mr., Ted C. Feligeanbaum
Exscutive Vicea Pragident and
Chief Nuclear Cfficar
Northeast Utilitiec Sarvice Company
c/o Wr, Terry L. Harpster
Director - Nuclear Licencing Sarvices
P.0. Box 128
Waterfard, CT O0#38S

SURJECT: TEMPORARY EXEMPTION FROM CERTAIN REQUIREMENTS ot 10 CFR 50.75:

REPORTING AND RECORDKEEPING FOR DECOMMISSIONING PLANNING - SEABROOK
STATION, UNIT 1 (TAC KO. M95476)

Dear Mr. Feigenbaum:

By letter dated May 8, 1996, North Atlantic Energy Service Corporation (Nerth
Atlantic) requested approval for the indirect transfer of control of Great Bay
Power Corporation’s (Great Bay) interest in the Seabrook Statien, Unit 1. The
indirect transfer would result from a proposed corporate restructuring of
Great Bay that would result in the creation of a holding company named Graat
Bay Kaldings Corporation of which Great Bay would become a wholly-owned
subsidiary., The staff has not completed action on that request because it
appears that Great Bay does not meet the definition of electric utilfty as
provided in 10 CFR 50.2. As a non-electric utility, Great Bay must meet the
requiremants of 10 CFR 50.75(e)(2) for additional assurance for

decomm!asioning funding. Currently, Great Bay does not meet these
requiraments.

It 1s our understanding that the proposed halding company, if approved, could

, Seek business opportunities in electricity markets that Great Bay is

rehibited f 1ts status as an exempt wholesale
ggngggggg: Thus, dalaying action on Great Bay’s request Eimits Great Bay's
financial opportunities, which ultimately could have an adverse effect on
protacting public health and safety. Therefore, so that the staff may act
upon the May B, 1996, request without furthor dalay, the enclosed temporary
exsaption from the requirements of 10 CFR 50.75(e)(2) has baen {ssued. The
exemption is effective for a pariod of 6 months from the date of issue. Ve
find that granting the tamporary Exemption from the requirements of

10 CFR 50.75(e)(2) 1s authorized by law, will not present an undue risk Lo
public health and safety, 1s consistant with the common defense and security,
and meets the spectal circumstances described in 10 CFR 50.12.

Gt FTOoE A4
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Mr. Ted (. Felgenbaum

| . A copy of the Exemption is enclosed.

e ha

The Exemption has been forwarded te the

0ffice of the Federal Register for publication.

Docket No.

50-443

Serfal No. SEA-96-011

Enclosure:

cec w/encls:

Exemption

Ses next page

inceraly,

Al / //[/

Albsr De Agsziec, ‘/$roject Manager
Project Directorate [-1

Division of Reactor Projects - I/II
Office of Nuclear Reactor Regulation



T. Feigenbaum
Northeast Utiltties Service Company

cc:

L1111an M. Cuoco, Esq.

Sentor Nuclear Counsel

Northeast Utilities Service Company
P.0. Box 270

Hartford, CT 06141-0270

Mr. Peter Brann

Assistant Attorney General
State House, Station #6
Augusta, ME 04333

Resident Inspector

U.S. Nuclear Regulatory Commission
seabrook Nuclear Power Staticn
P.0. Box 1149

Seabrook, NH 03874

Jane Spector

Fedaral Enorgy Regulatory Commiczian

825 North Capital Street, N.E.
Room 810%
Washington, DC 20426

Town of Exeter
10 Front Street
Exatar, NH 03823

Mr. George L. Iverson, Director

New Hampshire Office of Emergency
Managasent

State Office Park Soulh

107 Pleasant Street

Concord, NH 03301

Regional Administrator, Reglon !
U.5. Nuclear Regulatory Commission
473 Allendale Road

King of Prussia, PA 19406

0ffice of the Attorney General
One Ashhe=isn Place

20th Floor

Boston, KA 02108

Board of Selectmen
Town of Amesbury
Town Hall

Ameshury, WA 01913

Seabrook Station, Unit No. 1

Mr. Jack Dolan

Federa] Fmergancy Management Agency
Region |

J.N, McCormack P.0. &

Courthouse Building, Room 442
Boston, MA 02109

Mr. David Rodham, Director

ATTH: James Muckerheide
Massachusetts Civil Dafense Agency
400 Warcester Road

P.0. Box L4396

Framingham, MA 017010317

Joffrey Howard, Attorney Ceneral

G. Dana Bisbea, Ceputy Attorney
Ganeral

33 Capital Street

Concord, NH (03301

Mr. D. M. Goebel

Yice President-Nuclear Oversight
Northeast Utilities Service Company
®, 0. Box 270

Hartfard, CT 06141-0270

Mr. J. K. Thayer

Recovery DfFficer. Nuclear Engineering
and Support

Hortheast Utilities Service Company

P.0, Box 128

Waterford, CT 0638S

Mr. F. C. Rothen

Vice President - Nuclear Work Services
Northeast Utilities Service Company
P.0. Box 128

Waterford, CT 06385

Mr. A. M, Callandrello

Licensing Manager - Seabrook Station
North At?antic Energy Service Corp.
P.0. Box 300

Seabrook, NH 03874



T. Feigenbaum -2 -
Northeast Uttlities Service Company

cc:

Mr. W. A, DiProfie

Nuclear Unit Director

Seabrook Station

North Atlantic Enargy Service Corporation
P.0. Box 300

Seabrook, NH 03874

Hr. Frank W, Getman, Jr.
Cocheco Falls M{llworks
100 Main Street, Suite 201
Dover, NH €3820

Mr. 8. D. Kenyon

Prestident - Nuclear Group
Northeast Utflities Service Group
P.0, Box 128

¥aterford, CT 06385

Nr. B. L. Drawbridge

Executive Director Services &
Senior Site Officar

North Atlantic Energy Service Corp,

Seabrook, NH 03874

Seabrook Station, Unit No.
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UNLITED STAIES OF AMERICA
NUCLEAR REGULATCRY COMMISSION

In the Matter of )

)
NORTH ATLANTIC ENERGY SERVICE ) Dockat No. BO-443
CORPORATION AND GREAT BAY POWER ) (Licensa Na. NPF-86)
CORPORATION )

)
(Seabrook Station, Unit No. 1) )

EXEMPTION

L.

North Atlaatic Energy Service Corporation (North Atlantic or the
licensee) 18 a holder of Facility Operating License No. NPF-86, which
authorizes operation of Seabrook Station, Unit No. | (the factlity or
Seab-ook), at 3 steady-state reactor power level not in excess of 3411
segawatts thermal. The facilily fs a pressurized watsr reactor located at the
1{censes’s site in Rockinghan County, New Hampshire. The license provides
among other things, that it is subject to a1l rules, regulations, and orders
of the U.S. Nuclear Regulatory Commission (the Commission or NRC) now or
hereafter in effect.

(1.

Great Bay Power Corporation (Great 3ay) was established in 1894 as a
succassor to EUA Power Corporation, which had f11ed for reorganization under
chapter 11 of the U.S. Bankruptcy Code. Great Bay is a non-operating. 12.1324
percent co-ownar of Seabrook and salls its proportionata share of power from
Saabrook on the wholesale electricity market. Graat Ray is an avempt

wholesale generator as defined in the Enerqgy Policy Act of 1992.

-
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On May 8, 1996, North Atlantic submitted te the NRC a request on behalf
of Great Bay for Coemission consent to the indirect transfer of control of
Great Bay Power’s interest in the Operating License. Additional fnformation
relating to this request was submitted on October 18 and December §, 1996.
Approval of the indirect transfer of control of Great Bay would allow Great
Bay, through the formetion of saveral subsidiaries and a2 merger, to become a
wholly owned subsidiary of a new holding company, Great Bay Holdings
Corporation. The indirect transfer of control of Great Bay's share of
Seabrook is subject to NRC approval pursuant to 10 CFR 50.80.

In its May 8, 1996, subafttal, North Atlantic indicated that, after the
indirect transfer of contro) to the new holding company, Great Bay would
remain an alectric utility as definad by the NRC in 10 CFR 50.2. Thig
conclusion ‘s based on Great Bay's intended approach to market its share of
power from Seabrook (approximately 140 MWe) through the implamentation of
long-tarm contracts. Great Bay belfoves that the Federal Energy Regulatory
Commicsion (FERC) would have the ultimate regulatory authority to review rates
for these contracts and, thus, Great Bay would meet the definition of
‘electric utility.*

When the NRC staff approved the plan for Great Bay's emergence from
bankruptcy in 1993, {t did not explicitly address the fssue of whather Great
Say met the definition of *electric utility.® The stalff believed, however,
thal Great Bay would conlinue Lo be an electric ulility based upon ils status
s such prior to bankruptcy and upon the expectation that the reorganized
entity would be successful with obtalning long-term contracts for the sale of
most of 1ts share of power from Seibrook,

Notwithstanding the staff’'s sariter actions with respect 1o Great Bay's
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emargence from bankruptcy, the siaff now believes that Great Bay doas not meet
the definition of “elactric utility.® Great Bay has successfully entered only
one long-term contract, which is for 10 Me. Great Bay sells its remaining
130 Mws share of Seabrook power on the spot wholesale market, which by
definition 1s subject to mirket-set rates. The staff believes that, although
FERC may exercise general regulatory oversight over spot market rates, such
rates cawnot be considered to be "rates g3tablished by...a separate regulatory
authority® (emphasis added).

If Great Bay i{s no longer 2n electric utility, Great Bay is required to
neot the existing financial qualifications review requirements of 10 CFR
50.33(f)(2)., This section requires that "the applicant shall submit estimates
for the first five years of operation of the facility. The applicant shall
also indicate the sourca(s) of funds to cavar these costs.® Seabrook has an
established operating histery and associated costs that are now a matter of
record. Basod on a roviow of Great Bay's current financial statoments
submittod with fts May B8, 1996, submittal, and supplementa) projections
submitted on Cctober 18, 19906, the staff has concluded that Great Bay has
compl fed with the essential requirement of the axisting standard, which 15 to
demonstrate reasonable assurance of obtaining {ts share of Seabrook operating
costs. Great Bay has projected operating income and cash flow based on what

wppear to be reasonable projections of the spot market price of and demand for

power from Seabrouk fur the foresveable fulyre, Greal Bay Indicates that

Lthasa projections would be the same with or without formation of the proposed
holding company. Thus, Great Bay has demonstrated that it possesses or has
reasonable assurance of obtaining tha funds necessary to cover esti .ited

aperation costs for the period of tha license as required by 10 CFR




50.33(f)(2).

The requirements for indicating to the NRC how reasonable assurance wil)
be provided that funds will be available for decommissioning are identified in
|0 CFR 50.75. "Reporting and recordkeeping requirements for decommissioning
planning.* Acceptable methods for providing this assurance are described at
10 CFR 50.75(e) (1) and the methods that may be used by non-electric utilities
are identified at 10 CFR 80.78(e)(2). If Araat Ray 12 no longur an elactric
utility, it doms not mset the requirements E?Wib CFR 50.75(9)(2) in that {¢t
doi;;ﬁéf'Favo a suroty bond or othar surety methed in place to provide
addft{§ﬁ|1 gssurance for decommissioning funding., Great Bay, however, does
contribute to an extermal sinking fund, which alone would satisfy the
requirements of 10 CFR BO.76 {f Great Bay in fact were an electric utility, as
it asserts. Great Bay hss stated that the current valuc of Great Bay's share

of the decommissfoning 1fability in 1995 dollars s approximately $50.2

nillion. As of December 31, 1995, its accumulated decommissioning reserve was

approximately $5.1 millfon. Greut Bay also has in place $10 mil1lien {n

decoamissioning cosls guerunived by Eastern ULI1ILy Associates, Great Bay's
former corporite parent. However, Great Bay has not provided assurance as
required under 10 CFR 50.7%(e)(2). In 1ts October 18, 1996, subaittal, Great
Bay Indicated that the projected cash on hand &t the end of the current fiscal
year would be sufficient to cover most of the $50.2 million that 1s not

otherwise offset by the $5.1 mi]i1on reserve ind the 510 million guarantee.

111
Great Bay currently 1s 4 stand-alone entity; that s, it s not {tself a

subsidiary of another organization and 1t has no subsidiary organizations
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(other than those recently forved to effect the propesed corporate
reorganization). Great Bay has raquested Commissfion approval of the indirect
transfer of control of 1ts inteorest in the Seadrook Cperating License. This

lpprov:\ would permit Grent Bay to becone s who!ly ownad subsidiary of a new

antity, Great Bay Ho1d1ngs Corporltion The current owners of Great Bay would

e ————————

sxchange their equity 1nterest 1n Great Bay for equity interest in the holding
corporation; thus, the current owners would own Great B2y indirectly rather
than directly. The Great Bay Interest in the Seabrock Operating License would
remsin directly with Great Bay. Great Bay fndicated that the proposed
restructuring would protect Great Bay’s status as a wholesale electric
generator and a110u_;;;;§emant to develop opportunities in additional
ol;étr1c1ty markets fhrouqh the holding company, thus. potentially improving
Great Bay’'s financial position,

The staff is, of vourse, particularly interested in Great Bay's longer-
term financial viability with respect to Great Bay's share of operation and
decommissioning costs of Seabrook. The staff belleves that Great Ray’s
financial viability will not be diminished but instead 1ikely will ba anhanced
by the formation of the holding company. By approving the indirect transfer
af control now, the staff believes that Groat Bay could be in a stronger
position to meet both the financlal qualifications and decommissioning rules.

Thus, to allow the staff to act upon, without further delay, Great Bay's
requast for approval of Indirect transfer of control of Great Bay, and at the
same time afford Great Bay a reasonable opportunity to implement a suitable
decommissioning funding assurance method required of & non-electric utility,
the staff 1s yranting Greal Bay a 6-month exemption from comp!iance with the

provisions 10 CFR 50.7%(e)(2) pertaining to the additional surety arrangements
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for decommissioning funding assurance for non-electric utility licensees. IFf,
within the effective period of this exemption, Great Bay has been unable to
establish {tsalf as an electric utility as defined {n 10 CFR 50.2, Great Bay
then must obtain a surety bomd or cther allowable decommissioning funding
assurance mechanism for nom-electric utility licensees meating a1l of the
rrauirements of 10 CFR 50.75¢e)(2).

The Comnission has deterninad that pursuant to 10 CFR 50.12(a)('), this
exemption {s authorized by Taw, will not present an undue risk to the public
health and safety, and 1s consistent with the common defense » urity,
The Cummissfon furthe, has determined that special circumstances as provided
in 10 CFR 50.12(a)(2)(11) and 10 CFR 80.17(a)(2)(v) are present Just!fying the
exemption. Under criterion (11), special circumstances exist in that
application of the regulazio in this particular circumstince s not
necessary, for the S-month parind, to achiave the underlying purpose of the
rule, which 1« to ensure that funds are svatlable for dacnmmiccioning at the
ond of the license term or in the svent of premature shutdown Here, Great
Bay’s projected 1996 cash position {5 nearly sufficient to cover the unfunded
decommigssioning costs, and 1tc cash position is not Tikely %o deteriorate
substantially during the period of the exemption.

Further, under criterion (v), special circumstances exist because the
vvasption provides only teaporary relief from the applicable regulation(s),
and Sreat Bay has made a good faith effort to comply with 10 CFR 50.75 by
wvaking peyment Inlo «n wsternel sinking fund based on 1ts good faith belief
that It 1s an electric ut!lily,

Pursuant to 10 CFR $1.3Z, the Commission has determined thal granting

this Exemption w!ll not have a significant !=pact on the environment

P S ===
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This Exemption {s effective upon {ssuance and shall expire & months frem

the date of issue.
FOR THE MUCLEAR REGULATORY COMMISSION

58’4%}’
Frank J. lﬁga 1Ha, ing Director
Office of Nuclear Reactor Regulatien

Dated at Rockville, Maryland,
this 2209 day of January 1997
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LeBoeu?, Lazmb, Greena & MacRae, L.L.P.

g
!
haraafter be.made by the commissien in any proceeding now pggdg;J

ar haereafter instituted by °oF against Great Bay Pawer i
Corporaticn. : T ‘
This order constitutas final agency action. Requests fcor

rehearing by the Commission may be #iled witnin 20 days cf the
date of issuance of this order, pursuant to 18 CFR 385.713.

™is letter rerzinates Docket Nes. ER96-726-0CC0, ERSE6-728~ ‘
000, and ER96-1204-000. ,

Sincerely, ‘
Denald J. Golinas,‘tircc:ar !

Division eof Applications

i U

Enclosure

—— ——

———
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cecket No, ER86-726-000 |

FERC Electric Tariff, Market BSased Pcwer Sales
original Velume No. 2 Tarcift/ a
(Original Sheet Nos. 1 fecember 10, 1999 )
chrough 6) \
(Superesedes FERT Electric l
Tariff Original volume No. 1) ,
!
7128 = }

service Agreexent No. i power Sales TO ritcnbu;q
under FERC Electric Tarift, cas and Electric Light)
original Volume No. 2 company/ L ]
January 1, 1996 (L ]

Service Agreement No. 2 Pover Sales TO UNITIL
under FERC Electric Tariff, Power Corp./ }
original Volume No. 2 January L., 1996 y
Dgcket No, ER9€-1204-000 i
service Agreement No. 3 Power Sales O PECO l
under FERC Electric Tariff, Energy Company/ »
original Volume No. 2 Fepruary L, 1396 »
{
‘
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FEDERAL ENERGY REGULATCRY COMMISSION
WASHINGTON. O C. 20828

' Docket ¥o. ER9I~495-000

APR 30 1893
Milbank, Tweed, Eadley & MeCloy
Attentien: Mr. Michasl D. Hornstain
182% EZve Strest, N.W. :
11ts Floer
wasaing=en, D.C. 2000€

Dear Mr. Ecrnstein:

By lettar datad March 26, 1993, you submitted for filing
vith the Commission, on behalf of Great Bay Powvar Corporation
(Graat Bay), & purchased pover agreezant betvesn Great Bay and
ONITTIL Pover Corp. (UNITIL). Authority to act cn this zatter is
delegated to the Director, Divisien of lications, under

s on 378.308 of the Commission's ations; pursuant €5
section 37%.308(a) (1), your submittal is sccaptad for giling and
. designated as follows: :
GESAS B2Y POVRF_CEIRSEALASH
Race Schedule FERC No. 16 | Purchass Power Agreament
Supplmt Na. 1 te Ratas peninit A, Scanario 2,
Schedule FERC No. 16 Justifying rate of

113 sills/XWh, exclusive
of fuel, and this

acceptancs latier

Notice of your filing vas publlished in tha Tederal Register
vith commants, protasts, or interventions due on or before April
16, 1993. Om April 16, 1993, UNITIL £iled a motion %o intarvens
in suppert of the tiling. Pursuant to Rule 214(c) (1) ef the
cormission's Rules of Practice and Procadure (18 CFR 188.314), 1if
ne answer in opposition to the motien to intervene is filed
vithin fifteen days after the motion 1s filed, the motiocn serves
«s maka the UNITIL a party to this proceeding.

Good caure is shown f::Jnntiuq vaiver of the notice
requiremants pursuant to Section 205(d) of the Fedaral Povar AcCt
and Secticn 5.1l of the Commissiom'e Regulaticns thereunder:’
shevafore, tne rate schedula shall become effactive May 1, 1993,
as L aguasted. -

‘ Arti le 3 establishes an initial rata of 50 wills/KiTh
subject to escalation %o track cartain inflation indices.
Article 7 aszablishes rates applicable to any extansion of tarm
izmplenented under the agreezant. Please be advised that
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Milbank, Tweed, Eadley & McCloy

any ratas establisied under Articles 1 or 7 vhich excasad the sum
sf the fusl cost cf the Seadrock Onit and 133 mills/om will
a change in rite requiring a tizely filing under Part
eions together vith apitcpriatc cost
s letser has baeen des grated as &
chedule codifying the tiling requirement.

ing does not constituts approval of
¢ication, or amy Tuls,
ecting such rate or
shall such accaptancs
recognition of any claimed contractusl right or
epligation affecting or rslating ©2 such service or rata; and
such acceptance is vithout prejudice to any gindings or crdars
which have beean or may persaftar be madas by the ceumission in &Ry
procesding nov pending of Rersalter . scituted by or against
Great Bay Pover Corporation. )

mis order censtitutas fina) agency actiom. Raguasts for
rehearing by the Cozmission ZAY be filed within 30 days of thae

date of Lssuance of this order, pursuant to 18 QR 385.713.

™is sccaptance for filing tarainates Dockat No. ER93I~495-00C.

sincerely,
Denald J. aclml, pirectar
pivision of Applications

cc: UNITIL Power Cotp. ;
Attention: Xr. David Foote

216 Tpping Road ‘
rxeter, New FMampshire 03833




GREAT BAY POWER CORPORATION

IV. Traditional and Non-Traditional insurance
Marketplace Alternatives

Design a product which the marketplace can respond too.

We believe that Great Bay's decommissioning liability includes elements that represent
an insurable risk. These elements are as follows:

e The predictability of a defined payment stream From this defined payment
stream, the potential for interruption exists (refer to section 1ll). This presents a
financial or credit risk.

¢ The NRC requires Great Bay to address its decommissioning liability through
some form of financial assurance mechanism or financial guarantee. In time, the
form of the guarantee could change based on Great Bay's status as an “electric
utility”, and potentially increase Great Bay's decommission funding requirement.

Great Bay would consider assuming, if necessary, levels of retention to share risk with
a third party insurer during the early years of funds accumulation (refer to exhibit 2a, 2b.
2c, 2d, and 2e). In other words, create a declining deductible covering the variance
between the limit pledged and fund balance.

We are interested in securing limits of liability to meet Great Bay's potential liability of
an estimated $53.0m. This could be accomplished through Great Bay obtaining the
following alternatives from the traditional or non-traditional marketplace:

* An insurer agrees to issue a third party guarantee (risk transfer) in the amount of
the proposed liability of $53.0m in consideration of a premium payment (refer to
exhibit 3).

¢ A third party insurer agrees to issue a finite insurance product that builds in limits
of liability as the proposed oblination date is reached.

e A sharing relationship is established between Great Bay and the third party
insurer which refiects forecasted investment income and the buildup in limits of
liability, renewable every five years (refer o section I, exhibits 2a-2e).

At a future date, it may be feasible to pool similar entities to develop a rctable
insurance product. This could lead to the establishment of a captive insurance
company or nuclear decommissioning pcol.

b e AON . ks
Aon Risk Services



GREAT BAY POWER CCRPORATION

¢ Great Bay assumes a self insured retention (for example $10.Cm and purchases
excess coverage to $53.0m ($43.0rn xs of $10.0m): refer to Exhibit 4

e Purchase a surety bond in the amount of the estimated decommissioning liability
which would decline annually as payments are made to the decommissioning
trust fund (refer to Exhibit 5). The term and cost of the curety guarantee would
be subject to negotiation. In the event of default, the obligation owed by the
surety would be reimbursalle bv Great Bay

Page 6 . PO e P Ly
k" Aon Risk Services




Great Bay Power Corporation

Discounted Premium at Various Discount Rates and Decommission Schedules
Assumes a Limit of Liability of $53MM
Exhibit 3

Years Untii Discoun’ Factor
Decommissioning 4 5% 8 0%| 8.0%] 10.0%

42 529,905 39,604 683 38,070,909 32,508,830
34,128,167 29 594 923 24 549 255 20,433,794
27,386 183 22,115,048 186,707,810 12,887,779
21,978,072 16,525,651 71,371,085 7,878,112
17,634,722 12,348 927 7,738,848 4 891 688
14,151,001 9,227 837 §,266.639 3,037,383

o

-

N N -
O ;o

W
o

il (" @ Discount Facr o 45%
P T @ Discount Factor of 8%
i - _.| @ Discount Factor of 8%
$35 000,000 . | @0secount Factor of 10%

340070 000

r———

$30 000 000

$25.000,000

227020000

$15,000.000

Discourited Premium

$10.000.000

$5,000.000

$0

Estimated Number of Years Untit Decominissioning




Great Bay Power Corporation

Discounted XS Premium at Various IROR
Assuming a $43MM XS Limit with a $10MM Seli-insured Retention
Exhibit 4

Years Until Discount Factor
Decommissioning 45% | 60% | 80% 10.0%

34 505,395 32,132,101 29265077 26 689617
27,688,890 24 010,975 19,917,320 16,578,361
22,218 879 17,942,398 13,555,393 10,293,858
17,829 643 13,407 603 9,225,573 6,391,676
14 307 416 10,018,541 6,278,770 3,968,728
11,481,001 7486736 4273225 2,464 268

o Exoeﬁ Limit ‘
] OSeif-insvred Retention §=

Riscounted Premium for XS Limit

Estimated Number of Years Untii Decommissioning




Great Bay Power Corporation

Estimated Surety Bond Cost
Exhibit 5

$16,000 000

[ We have estimated the surety cost based on a 1%
| charge for an annual rerewable iimit of $53MM  This
$14000000 +~ analy=is does not take into consideration oss of money
{use nor any balance sheet implications associated with a
_| surety bond Also, the surety limit may be subject to an
| increase Further, in the event of a default, the ful!
| surety value would stili be owed to the carrier
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GREAT BAY POWER CORPORATION

V. Conclusion

With respect to pricing, we have attermnpted to forecast future limits of liability bazed on a
defined income stream and investment yield. We understand that the interrupticn of the
defined payment stream, under a finite appr-.ach, or a change in the investment yield
would materially affect the forecasted result

We look forward to working with you to ascertain if a program can be developed which
satisfies the needs and concerns of Great Bay, the NRC and your company

Aon Risk Services




THE APPENDIX ITEMS IN TAB 6
CONSIST OF:
A. BAY CORP. HCLDINGS, LTD.
1996 ANNUAL REPORT AND
10-K
B. BAY CORP. HOLDINGS, LTD.
1997 10-Q
C. AGREEMENT FOR JOINT
OWNERSHIP, CONSTRUCTION
AND OPERATION OF NEW
HAMPSHIRE NUCLEAR UNITS

DATED FEBRUARY 1, 1990



m Alexander & Alexavsr, Inc.

A Massachusetcs Corporation
One Constitution Plaza
Boston, MA 02128-2025
; Telephone 617 241-2143
November 20, 1996 FAX 617 241-7404

William 8 LaFrance, CPCU
Mr Frank Getman Senior Vice President
Vice President
Great Bay Power Corporation
Cocheco Falls Mill Works
100 Main Street
Dover, NH (03820

RE: Availability of Insurance or Surety to address Docommissioning Expenses at
Seabrook

Dear Frank:

We hove spent the past two morths running down possible insurance or surety solutions
to transfer the obligation Grea: Bay has to set aside funds for the eventual
decommissioning of Seabrook. We find there are no economically feasible alternatives
currently available.

The only alternatives we have found would require that Great Bay fully fund or
collateralize the insurance company or surety . These arrangements are therefore not

really imsurance or surety, but are just tantamount to Great Bay prefunding the obligation.

Let me know if there is anything I can do to be of further assistance.

est regards,

/)
3.0 AR
- /;’/-Z/é"" ///Mw

BECEBIVE
NOV 2 6 1996

. SAE SRR PR ER R



