30 January 1997

NOTE TO: Joseph Holonich. Chief bkl
Uranium Recovery Branch
Division of Waste Management

FROM: Harold E. Lefevre, Project Manager 71qfiﬂ
Uranium Recovery Branch i
Diviston of Waste Maragement

SUBJECT:  ASSESSMENT OF STA'® RELIANCE UPON STATE OF UTAH IN ENVIROCARE -
RELATED LICENSING ACTION

As 1ndicated in Hugh Thompson's memorandum of January 7, 1997, to the
Commission relative to the late 1996-early 1997 news stories concerni:ng
possible wrong-doing on the part of the owner of Envirocare of Utah, Inc
(Khosrow Semnani) and a former State of Utah official (Larry Anderson) the
staff was asked to look at the Envirocare l1cense applicatior and staff review
of that application. ine purpose ot the evaluation was to determine to what
extent, 1f any. the staff relied on the State of Utah 1n the NRC licensing
action. and what impacts that could nave on the NRC licensed activities. The
staff was also asked to inform the Cammission 1f any significant issues are
1dentified from the evaluation

Before proceeding with details of the staff evaluation. the following
chronology of milestones 15 presented in order to place NRC s Envirocare
licensing action of November 1993 in perspective with Mr. Anderson’'s tenure as
Director of the State of Utah Bureau of Radiation Control during the time of
interest (1987 to mid 1993): (1) Final Safety Evaluation Report (FSER) issued
on June 18, 1993, (2) Wwilliam Sinclair replaces Larry Anderson as Director,
Division of Radiation Control sumetime between May and August 1993 (NOTE: Utah
r of Radiation Control redesignated Uivision of Radiation Control in mid-
1991). (3) Final Environmental [mpact Statement (FEIS) issued August 1993. (4)
supplement to FSER issued on September 7. 1993 (5) 11e.(2) license issued
?g;gmber 1993. and (6) Larry Anderson leaves State of Utah employ in early

The staff has completed the evaluaticn described in the first paragraph and
reports the following:

1 Queries of the Staff: The staff responsible for the development and
1ssuance of two major documents - the FSER and the FEIS - have indicated
(with the exception of those documents referenced below) no reliance
upon any licensing documents prepared for. or by the State of Utah that
were developed under the direction of the former Utah Division of
Radiation Control official

The exceptions mentioned above include
(a) Two State of Utah-originated documents were referenced in the FSER.
However . these are geologic-related documents that were created for

purposes other than waste disposal. One of the documents was published
Dy the Utah Geological Survey 1n 1964 (subject is a gravity survey of
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DEPARTMENT OF ENVIRONMENTAL QUALITY
OFFICE OF THL [XECUTIVE DIRECTOR

Mcnael U Leavid 148 i 1550 Wont
Cavemar PO Box 144810
Jaane R Snim.%b an | ake Ciy Utan $41144810
Cicewnve Dweetor . (401) $56=0400 Voue
Bremt O Deadtord (301) §36-006 Fax
ey Dasmatoe (301) 836414 TUD

January 7, 1997

Charles A Judd
Fxecutive Vice President
Envirocare of U'tah Ine
46 West Droadway

Suite 240

Salt Lake City, Ul 83101

Dear Mr. Judd:

The purpose of this curiesprngence is to provide a cusrent satem=nt elating 10 the status of

Envirocare of Utah.

Envirocare currently has a radioactive materials license trom the Lhvision of Radiaton Coaudl
and is authorized to receive waste under the conditions of thag license. Pursuant to State ruies,
the license is underguing review for o five-vear renewal A license renewal application was

submitted to the Uivision of Radiauon Coutol on January 29, 1996 by Envirccare
Mivision of Radiation Control continues t0 inspect and monitor the Envinnare site.

Auy quéstions rcgarding the license or operations can be directed to Bill Sinclair or Dane
Finerfrock of the Division ol Radiauon Conwol at 801-536-4250.

Rest regards,

Dianne R \ieisi . PhL.D.
Executive Duscion

cc: Dill Sincleir, UDEQ/DRC
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< 7 Save Wills Creek

Sherwonat Bouman
6354 Comglli Lana
) q’u . .
Talgphons | (al4) A58-2529
To: Tom Cochran & Joha Adams
NRDC

Washington and New York Offices

Reas: NRDC + vocent (last Wed. January Bth. 1997.) petition with the NRC calling for
the revocanor o Envirocare's license,

Dear NRDC:

First | feel that | should come right out up front and staze that [ an my organization have 10
some degree 2 vested interest in seeing Emviracare stav open. as thousands of communities
across America do. You see. we have 600.000 TONS of Low Level Radioactive Waste's
siting in a wetland whi~h drains into our communities drinking Water supply.
Addinoaally. other radioactive wastes which left the facility were used 25 road and
constructian fill so that muny of our homes have been contaminated with aid wastes.
Enirocare of Utah at this ime is the ONLY facilin: in America which can handle large

\  volume low concentration wastes such as ours. As an example. | would point out that

\  during their period of operation. Envirocare has accepted but 275 curries of wastes while
Barnewell has accepted in excess of 7.8 million curries and Richland over 2.4 miilion
cumes during their periods of operation. Simply put. short of Jeaving the wastes where
they sit. there is no place to place our wastes if this facility is closed down. So. ves we do

f. ] have g vested interest in seeing the faciliny stav open.

We usually feel that NRDC is & friend of the graser  tx environmental community. and
that what's best for us. affected citizens and theu - vnunities is alwavs tirst and foremost
at the top of the page when NRDC takes a posinon. For this reason. we have always felt
that NRDC and our commurities were alwavs on the same game page on issues if not in
complete agreement.

However: in this case, we feel that NRDC's position would do more hamm than good. and
would hope to point out some of the situations that could arise just here in Ohio should
Envirocare's doors be closed forever to receiving wastes. L.atus state clearly, that we are
NOT condoning either Mr, Semnani's nor John Anderson’s behaviors. We can empathize
with the position that Mr. Semnani found himse! in. but still feel that a complere and
thorough investigation into the issues needs 10 £ = inder taken.

If and wher said investigation shows us that Mr. Semnani should not be in posscssion of a
license, we would be willing to stand behind the NRDC and in fact endorse a position that
he divest himself' of any and all interests in Envirocare. We however: carmot endorse 2

posihon of closing this facility as we feel doing so would cause many nore problems than

iy |
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1t solves. and would see hundreds of thousands if not millions of innocent Americans
needlessly placed in harms way.

1. The closing of Envirocare would eliminate the only option now available m America
for large volume low concentration wastes. This sinsation would make it very easy for the
NRC and the DOE to approve dangerous insitu disposal at vanious facilines including
most of those within the MPN (Militarv Production Nenvork) and various SDMP sites
here in Ohio and across Amenca

2. Envirocare has 2 safe operating record. and there have been no breaches of the hiners
(cells) in place at their storage facility. Additionallv, the location in a desert and
completely away from civilization is a much better choice for storage than vanous
facilities currently being proposed. Their average of less than ™wo inches of rain mahes
the locanon much more suitabje than our wetlands. nor to mention South Eastem Ohio's
vearly ramnfall figures. It also makes more sense 1o support leaving an open facilin there
(as it would still require perpetual care for some time 1110 the future) than to nisk
supporting the opening of a new facility that might be a much more undesirable choice m
the long range view of thines. Would suggest looking at the site currently proposed out in
California as and example of poor site selection.

3. By taking an absolute position of closure ana license revocation. vour defacto
endorsing the NRC and DOE's preferred posirion of creating thousands of babv storage
facilities via insitu disposal. with none of these facilities providing the level of safeguards
that can be found at Envirocare in Utah (Our site for instance would recieve nothing more
than a flawed cap and chawlink fencing with some signs posted. Not a let of protection for
waste's which will sit there for 14 million plus vears.

4. By closing said facility. we allow organizations such as the Midwest Compact and the
Ohio LLRW Authority Board 1o fast track their plans 10 site disposal facilifies within our
state's border. The problem with this. is that the Nlidwest Compact and the Ohio LLRW’
Authority Board are running 2 russ as said facilin will not be accepting anv
decommissioning waste's, but nstead is being designed and targeted to senve onlv active
generators,

We would ask you to do a couple of things.

1. Withdraw your petition which was filed with the NRC, and rethink your position on
this issuc...Closing Envirocars (from our perspective) would not be in the best long term
interest of the environmental communitv. nor in the best interest of communities currently
living with these wastes (example-in our community, the Strawsburg family had to move
out of thier home when 1t was |eamed they had thirty tons of Radioactive wastes
underneath the foundation of their family room where the families two hintle children
rountinely plaved.)

2. Set aside the instant issus (the extortion scande!), and study Envirocare's operation and
safcgy record. Perhaps even consider visiting the site and taking a 100k at their operauon
and 1ts location. Find out if thev as a corporation and as and environmenta) cleanup
company are willing to work with NRDC in addressing vour concéms. Insiead of
shooting first and asking questions later. approach the issue and vour organizahons
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ENVIROCARE BLENDING OF WASTE

Policy

. The average concentration of waste. as received in individual bulk waste
conveyances or individua! waste containers. may exceed the 1imits stated
in the license by no more than a factor of ten and may not exceed Class
A 1imits 1n any case. so long as the concen. ations of waste as disposed
are witnin iicense 1imits.

Implementation of Policy

. For containerized waste shipments. if one or more individual containers
exceed the maximum concentration limit, but the weighted average
concentration of the waste conveyance (1.e.. truck or rail car) 1s below
the maximum concentration limit. then the entire conveyance will be
disposed of as meeting the license requirements.

. If the weighted average concentration over any individual conveyance
exceeds the 1imits of the license, the contents will meet one of the
following requirerants:

- For soil or soil-like was:e. the material will be physically blended
with other waste so that the resultant aver.ge concentration 1§
below the maximum concentration 1imt for disposal; or

- For debris. the material will be mixed with the proper amount of
waste or clean so1l to achieve proper compaction or will be placed
with the proper amount of concrete to achieve stability.

. Sum of fractions rule applies.

1ss10n roval
* Proposed on August 22. 1995.
. Clarified on August 31. 199%.

Approved with comments on September 6. 1995

F /B /7
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A commercial operator’'s propo.al
to bring radioactive materials to a
{ landfill in Andrews County in West
Texas raises new questions about
disposal of low-level radioactive
waste and mixed waste in Texas

Wauste Control Speciabists, LLC .,
holds a permit to build a commercial
hazardous waste landfill in the
{§ | 5.000-population county about 50
frtles northwest of Midland. The
{f company had sought during the 1995
legislative session authority to spply
for a hicense 1o accept mixed wasie (a
cenbination of hazardous waste und
rudiosctive waste) for disposal and
radioactive waste for
Procsssing or storage. A bill that
would have authorized issuance of
such a license, SB 1697 by Bivins
died in the House

ow-level

‘ Limit in law State law requires
fthar a license to dispose of
I commercial low-level radioactive
{fwaste be issued only to a public
(fentity specifically authorized by law
for radioactive waste disposal. Waste
Contro! Specialistc said 1t intended
ijoniy to store or process low-level
radioactive waste pending transport of

(Ythe waste to the state site in
|1 Hudspeth County
Nonetheless. the bill ignited

considerable debate over possible
cffects the Andrews facility might
have on the state waste authority
Supporters of the biil said their plan

L

was also opposed by other private
companies tha! operate radioactive
waste disposal sites in other states and
saw the Andrews site as potential
competition. SB 1697 passed the
Senate 28-1 (Moncrief) but died on the
House fioor after Rep. Robert Saunders
of LaGrange successfully raiscd a point
of order in the last davs of the session

Plans for DOE waste Wusic
Control Specialists recent!. announce
that the company intends to apply for
authorization from the Department of
Energy (DOE) to store, treat and
dispose of low-level radioactive and
mixed wastes that are gencrated at
DOE-affiliated sites. Tne company
maintains that under federal law states
do not have jurisdiction over DOE or
its contractors. Federal law allows
DOE 1o cernify that ot can contro! a
private site for DOE waste under
certain conditions, eliminating state
junisdiction over the site. Some have
argued that Waste Control would have
to transfer utle to the site 1o the DOE
for this to happen. but others say that
there are other ways for the site 1o
come under the control and oversight
of the DOE short of transferring title

Discussions about the Andrews
County site have brought rogether the
federal Wuclear Regulatory
Commission (NRC), DOE. Waste

Contral Specialists and the state of

Texas. After some in tial disagreement
between NRC and DOE about
regulaiory junisdiction of the site, the
two federal agencies agreed that 1t

Andrews County landfill proposal

“legally feasible” for Waste Conirol
Specialists to be structured as a DO}
contractor  According to some legal
analysts, if DOE did have oversight
and control of the site. Waste Control
Specialists would not fall under Texas
jurisdiction unless 1t did so voluntarily

DOE stores a large amount of low-
level radioactive waste at stes across
the country, including, for example, the
privately owned Envirocare site in
DOE has not defimtively said
would want to assume

Utah
whether 1t
control and oversight of the Waste
Control Site

Sate oversight? Texas could sull
work with the federal government on
regulatory oversight of the site, even if
Waste Control Specialists became &
DOE The federal
government, for example. might ask the
state 10 be its agent 1o review the site,
apply state standards to the area
provide regulatory oversight on behalt
of the DOE and submit information
concerning the site’s suitability to
dispose of federal low-level waste. In
that way. even if Waste Control
Specialists became a DOE contractor,
the state could sull become involved
in regulatory 1ssues at the site

contracror

Waste Control Specialist
representatives maintain that although
the state would have no junisdiction
o.«r disposal of DOE waste or its
contractors. the company will
apply {or state
authonzaton and oversight in & show
of good faith to state regulators.”

“*soluntanly
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; raises new questions for state )
The company has filed an current law apply for the TNRCC low- Efftect of compact. |1 i«
application with the Texas Bureau of level radioactive waste disposal license unlikely that the Andrews County |
Radiation Control (BRC) at the that would be needed to dispose of operation would compete directly }
Texas Department of Health for a commercial mixed waste with the state’s facility if the Texas
license to store and process compact is ratified. The compac!
radioactive waste. State law does Health and Safety Code sec requires that all commercial low-leve:
not prohibit treatment and storage of 401.203 allows a commercial radioactive waste in the compact
low-level radioactive waste at a radicactive waste disposal license to be region go to the authority. Thar Jf
private site, only disposal. A BRC issued “only to a public entity might still allow the Andrews ||
representative said that if the specifically wuthorized by law for County facility to accept DOE waste, |
application fulfilled all state radioactive waste disposal.” Mixed both low-level and mixed. The !
requirements and was not challenged waste contains botk radioactive and authority is not authorized to dispose (
in a hearing, the license could be hazardous wa: ¢ of DOE waste, and its staff says ;
issued within six months, The BRC there are no plans to seek such [
will require the company 1o put up a Only the Texas Low-Level authority |
certain amount of financial security Radioactive Vvaste Disposal Authority ;
to take care of decommissioning the currently fits the statutory deseription Most observers agree that Waste |!
stie in the case of a company The authority. however, does not plan Control Specialists could cumpete {
bankruptcy to dispose of mixed waste, as Texas directly with the authority only if the {)
) produces very httle commercial mixed Texas compact remains unratified '
TNRCC tlicense |f Texas, waste, and has not applied for a permit and the Legislc are amends the law ||
rather than DOE, had jurisdiction to treat or dispose of hazardous waste that limits issuance of a low-level |
over the Waste Control site, the firm If Waste Control Specialists obtained radioactive waste disposal license 1o ||
would be required to apply for a such a permit, it could, presumably, a “public entity specifically }
license from the Texas Natural accept muxed waste not only from the authorized by law for radioactive !
Resource Conser ation Commission federal government, the biggest waste disposal.” (Health and Safery |}
{TNRCC) in wrder to dispose of low- generator, but also from other sourccs. Code sec. 401.203). However, the
level and mixed waste (a Board of Health is authorized to ||
combinaticn of hazardous waste and Competition? Some have argued exempt a firm from sec. 401.203, if }!
radioactive materials.) that the Waste Control Specialists it finds that the exemption would not l
facility might eventually compete with constitute a significant risk to the
To dispose of commercial mixed the state authority by offering waste public health and safety and the
waste on a non-DOE site in Texas, generators a spot 1o store and process environment (sec. 401.106)
an entity must have both a hazardous low-level radioactive waste
waste disposal permit and a license “temporarily,” reducing the push 1o Representatives of the state
from TNRCC for the disposal of built a perrnanent storage site. That disposal authoiity sav that only .f
commercial low-leve! radioactive waste would, however, eventually have Waste Contro! Specialists entered the
waste. Waste Control Specialists to be disposed of since most generators commercial low-level radioactive
already holds a hazardous waste would probably not wish to pay waste disposal business would the
disposal permit, but could not under indefinitely for off-site storage firm plan have any possible impact }|
on the authority




ottt R

& ,’%.h UNITED STATES
v E!i,‘ ‘." 2 NUCLEAR REGULATORY COMMISSION
v ! 1

WASHINGTON, D C 20555-0001

February 7, 1997

Dr. Thomas B. Cochran, Ph.D.
Director, Nuclear Program
Natural Resources Defense Council
1200 New York Ave., N.W.

Suite 400

Washington, D.C. 20005

SUBJECT: DIRECTOR'S DECISION ON NATURAL RESOURCES DEFENSE COUNCIL’S
10 CFR 2.206 PETITION

Dear r. Cochran:

By letter dated January 8, 1997, you submitted to the U.S. Nuclear Regulatory
Commission, on behalf of the Natural Resources Defense Council, a Petition,
pursuant to 10 CFR 2.206, requesting that NRC take action regarding Envirocare
of Utah, Inc. Specifically, you reguested that NRC immediately revoke any
license or licenses, or cause the State of Utah to revoke its Agreement State
license or licenses, held by Envirocare of Utah, Inc. (Envirocare), Khosrow
Semnani, or any entity controlled or managed by Khosrow Semnani; prohibit the
future issuance of any license by NRC, the State of Utah, or other NRC
Agreement State, to Khosrow Semnani or any entity with which he has a
significant affiliation; and suspend Utah's Agreement State status until the
State of Utah can demonstrate that it can operate the Utah Division of
Radiation Control in a lawful manner. As a basis for this Petition, you
asserted that an article in the December 28, 1996, Salt Lake City Tribune
reported secret cash payments made by Mr. Khosrow Semnani, president of
Envirocare, to Larry F. Anderson, then Director of the Utah Division of
Radiation Control, and the State of Utah's subsequent initiation of a criminal

investigation into the watter.

NRC's response to your request regarding the Agreement State program is
provided in Enclosure 1. The Director, Office of Nuclear Material Safety and
Safeguards, has completed his review of the other issues raised in your
Petition. For reasons explained in the enclosed Director’s Decision DD-97-02,
dated February 5, 1997 (Enclosure 2), your request has been denied. Although
the NRC is concerned about the implications raised by the issues identified in
your petition, at this time we do not believe that specific information exists
to take the action requested in the petition. We will be closely monitoring
the investigations of this issue being conducted by the State of Utai to
ensure that we are aware of any information that may warrart action on our
part. In addition, you are free to submit another petition when additional
facts may be available to you on this issue.

As provided by 10 CFR 5?206(c). a copy of this decision will be filed with the
Secretary of the Commission for the Commission’s review. As provided by this
regulation, the Decision will constitute the final action of the Commission 25
days after the date of icsuance of the Decision unless the Comission, on 1ts

\ \
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T. Cochran 2

own motion, institutes a review of the Decision within that time. In
addition, a copy of the notice that is being filed for publication with the
Office of the Federal Register is also included as Enclosure 3 for your

information.
Sinceraly,

N

Hugh |[L. Thompson,/Jdr,
Actisg Executive j0
fur Operations

Enciosures: As stated (3)

W. Sinclair, Director, Division of Radiation Control, Utah

CC:
C. Judd, Executive Vice-President, Envirocare
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NRC STAFF EVALUATION OF NATURAL RESOURCES DEFENSE COUNCIL
REQUEST TO SUSPEND SECTION 274 AGREEMENT WITH THE STATE OF UTAH

I. INTRODUCTION
1997, DOr. Thomas B. Cochran, of the Natural

In a letter dated January 8,
Resources Defense Council (NRDC), requested under 10 CFR 2.206 of the
Commission’s regulations, that, among other things, NRC suspend its
*...agreement with the state of Utah under which regulatory authority has been
trancferred from the NRC to the Utah's Bureau of Radiation [Division of
Radiation Control], unti) the state of Utah can demonstrate that it can
operate the Bureau of Radiation [Division of Raciation Control] in a lawful
manner, and without the participation of licensees, or employees of licensees,
in Bureau of Radiacion [Division of Radiation Control] oversight roles.” In
the State of Utah to

addition, NRDC reqguested that the NRU immediaiely cause

revoke its licenses to tnvirocare, Khosrow Semnani, its President, or any

entity controlled or managed by Mr. Semnani and prohibit the future issuance
Semnani or any company or entity

of any license by the State of Utah tc Mr.

that he owns, controls, manages, or with which he has a significant
As a nasis for NRDC's request, Dr. Cochran

affiliation or relationship.

asserted that a December 28, 1990, article in The Salt Lake Tribune reported

that between 1987 and 1995 Mr. Semnani made secret cash payments to Mr. Larry

F. Anderson, who served as Director of the Utah Division of Radiation Control

from 1983 until 1993. The article also reported that the Utah Attorney

General's office has initiated a criminal investigation into the matter.

agreement with the State of

that 1t issued, do not

Although NRDC's requests that NRC suspend its
Utah, or cause the State of Utah to revoke licenses .
ly considered under NRC's

fall within the scope of matters ordinari
the staff has evaluated the merits of NRDC's request.

squarely
NRDC's request follows.

10 CFR 2.206 process,
The staff's evaluation of these aspects of

I1. BACKGROUND
rovides the statutory

Section 274 of the Atomic Energy Act (AEA), as ameided,

basis under which MRC can relinguish certain of its regulatory
responsibilities to the States. This makes it possible for States to 1icense
and regulate the possession and use of byproduct material, source material,
and special nuclear material in guantities not sufficient to forw a critical
mass. The mechanism for NRC to discontinue and a State to assume authority to

' MRC Manual Directive 8.11, "Review Process for 10 CFR 2.206 Petitions,
issusd September 23, 1994 (revised December 12, 1995), states that the scope
of the 10 CFR 2.206 process is limited to requests for enforcement action
against licensees or entities engaging in NRC-1icensed activities. But scef
State of Utah (Agreement Pursuant to Section 274 of the Atomic Emergy Act ©
1954, as Amended), DD-95-1, 41 NRC 43 (1995).

1
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nealth s 1 safety aspects of -uclear materials 15 an
‘ the State and the hairman. Before

‘4e Governor 15 requ.red to cert1fy that the
State has a reg.latory program vi,.t is adequate to pr.tect public health and
safety. [r add:tion, the Lummic:.on, by statute, mu! perform an independent
evaluation and mahe @ ~i%o0d th 4t the State's radiaiion control program 15
compatibie & tn NRC o, conp. ot Lith the applicable rarts of Section 274 of
the AEA and ' adeguate 'r praiect public health a. 1 safety.

c "ol
the Governor
n ag-oement

requiate the ragrele
agreement signed by
entering 'niyv such <

The AEA was imenged ¢ 978 Lo require, among other things, that NRC
periodically review Agreemert _tate programs to det rmine the adequacy of the
progras Lo protect public health and safety and comvatibility with NRC's
regulatory proyras. Section 274j. of the AEA provides that NRC may suspend or
terminate its sgreement with a State if the Commistion finds that such
suspension or terwination is necessary to protect public health and safety.
As mandated by the AfA, NK( conducts periodic, onsite reviews of each

Agreement State progrim. The results of these reviews are documented in a
whether the State's program is

report to the State. The report indicates
adequate to protect public health and safety and also whether the program 15
compatible with NRC's regulatory program In some past cases, the State 1S
informed that the findings on adequacy and compatibi1lity are being withheld
pending further review by NRC and the resolution of outstanding issues.
Currently, concerns identified in Agreement State program reviews that do not
resylt in program suspension or termination, result 'n findings of adeq7JCY-
tibility.

with improvements needed, and a finding of compatibility or incompa
t State on April 1, 1964. At

The State of Utah originally became an Agr cemen
that time, the State chose not to include autharity for commercial low-level
radicactive waste disposal in the Agreement. However, on July 17, 1989,
Governor Norman H. Bangerter of Utah requested that the Commission amend the
rcial low-level

Agreement to provide authority for Utah to regulate comme
conducted an independent review of Utah’s

radioactive waste disposal. NRC
program for control of radiation hazards with recnect to Jow-level radioactive
waste disposal and determined that the State met the requirements of Section
274 of the AEA and that the State’s c:‘*atutes, regulations, personnel,
licensing, inspection, and administrative procedures were compatible with
those required by the Commission and were adequate to protect public health
and safety. The amendment to the Utah Agreement became effective on May 9,
1990, 55 FR 22113 (May 31, 1990) .

111. DISCUSSION

NROC requested suspension of the Agreement with the state of Utah based on

newspaper reports that Mr. Anderson, Director of the Utah Division of

Radiation Control from 1985 to 1993, received secret cash payments from Hr.d
an

Semnani, President of Envirocare. The relationship between Mr. Anderson
Mr. Semnani is being investigated by the Utah Attorney general's office. In
addition, Mr. Semnani was appointed by the Governor of Utah as a member of the
State's Radiation Control Board. NRDC requested that licensees should not be

allowed to serve on State radiation control advisory boards.



ed 115 regulatory authority
e material to Utah and

se activities In Utah

d Utah's Agreement

of the AEA. Section

pursuant to Section 274 of the AEA, NRC relinguish

for the licensing of the use of certain radioactiv
therefore has no direct authority over licensing of the

However, NRC does have authority to terminate or suspen
State program under certain conditions pursuant to 274).
274). states:

The Commission, upon its own initiative after reasonable notice
and opportunity ror hearing to the State with which an agreement
under subsection b. [of this cection] has become effective, or
upon request of the Governor of such State, may terminate or
suspend all or part of its agreement with the State and reassert
the licensing and regulatory authority vested in it under this
Act, if the Commission finds thet: (1) such termination or
suspension is required to protect the public health and safety, or
(2) the State has not comp’ied with one or more of the
requirements of this section. the Commission shall periodically
review such ayreements «nd actions taken by the States under the

agreements to insure [sic] compliance with che provisions of this

section.
iews conducted for

Based upon these periodic reviews, or upon special rev
+ the Commission must

cause, before susnension or termination of an agreemen

find that: (1) termination or sucpension of a Sta.e’s program 15 required to
Ly, or (2) that the State has not complied

protect the public health and sate
with one or more requirements of Section 274 of the AEA (e.g., the requirement
for the State program to be compatible with the NRC program). Section 274)(2)
of the AEA, as amended, grants the Commission emergency authority to
temporarily suspend all, or part, of its agreement with a State without notice
or hearing if an emergency situation exists requiring immediate action to

d the State has failed to take steps to

protect public health and safety an
contain or eliminate the cause of danger within a reasonable time.

NRC has conducted six reviews of the Utah Agreement State program since Utar
The most recent review of the Utah program

became an Agreement State in 1984.

was conducted on June 13-17, 1994. 1In fact, two separate reviews were
conducted at that time. The routine Utah radiation control program review was
conducted in ccnjunction with a pilot program entitled the Integrated
Materials Performance Evaluation Progran (IMPEP) in which common performance
indicators were used to evaluate both the NRC Regional Office and the
Agreement State programs. The review team consisted of six staff, including
participate in the

two NRC staff from the Division of Waste Management to
review of Utak's low-level radioactive waste management regulatory program.
The most recent reviews of the Utah program were conducted after Mr. Anderson

had left the program.
The most recent review included evaluations of program changes made in
response to previous review recommendations (including recommendations
concerning the State’s low-level radicactive waste disposal program), review
of the State's written procedures and policies, discussions with program
management and staff, technical evaluation of selected license and compliance
files, accompaniment of a State inspector, review of the State's incident and

3



allegation files, and the evaluation of the State’'s responses to an NRC
questionnaire that was sent tc the State in preparation for the review
addition, portions of the review covered the Utah low-level radioactive waste
regulatory program and included review of open items identified in NRC staff
correspondence sent to the State following dispatch of the previous NRC review
letter. Based on these reviews conducted in 1994, the Utah program for
agreement materials was found adequate to protect public health and safety and
_was found to be in accordance with the provisions of Section 274 of the AEA.

i A
4

In

_ If at any time NRC receives information of nublic health and safety
~oncerns during the investigation or upon its completion, or receives such
information from other sources, including NRC's ongoing Agreement State
oversight activities, NRC will evaluate this information and take such action
as is warranted. NRC 15 required by law to continue to review the Utah
Agreement State program for adeqguacy and compatibility.

Envirocare currently has a radioactive materials license from the Utah
Division of Radiation Control (formerly the Bureau of Radiation) and is
authorized to receive waste under the conditions of that license. In
accordance with State rules, the license is currently undergoing review by the
State for a five year renewal. The licensc renewal application was submitted
to the State on January 29, 199€, by Fnvirocare. The Utah Division of
Radiation Control has indicated it is reviewing responses to the fir<t set of
interrogatories on the application, and it continues to inspect and monitor
the Envirocare site. The State of Utah has offered, and NRC has accepted, a
briefing on the status of the license renewal review. NRC intends to follow

the State’s license renewal review.

NRDC also requested that NRC suspend tne agreement with the State of Utah
unti)] Utah demonstrates it can operate its radiation control program without
the participation of employees of licensees in an oversight capacity.

Mr. Semnani was appointed by the Governor of Utah to serve as a member of the
State's Radiation Control Board. In previous Utah prcgram reviews, NRC has
recommended to the State that it develop formal conflict-of-interest
procedures in coordination with the Attorney General's office. The staff is
satisfied that the State has adopted conflict-of-interest procedures
consistent with those of other division boards within the Utah Department of
Environmental Quality. In addition, NRC has recently learned that Mr. Semnani
has taken a two-month leave of absence from the Utah Radiation Control Board

pending the completion of the criminal investigation.
4



IV. CONCLUSION

For the reasons stated above, NRC h>s determined not to take the action

requested by NRDC at this time. NRC will continue to review the Utah
ired by law as well as to follow the

Agreement Siate Program as requ

investigation being conducted Sy the State's Attorney General and the State’s
e renewal applicetion. [f at any t 1me

t is required te protect public

review gf Envirocare’s licens
termination br suspension of the Utuh Agreemen
te has not complied with one or more of the

health and safety or the Sta
requirements of Section 274 of th> AEA, NRC will initiate the proper actions.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR MATERIAL SAFETY AND SAFEGUARDS
Carl J. Paperiello, Director

Docket No. 40-8989
License No. SMC-1559

In the Matter of

)
)
ENVIROCARE OF UTAH, INC. )
) (10 C.F.R. § 2.206)

DIRECTOR’S DECISION UNDER 10 C.F.R. § 2.206

I. INTRODUCTION
In a letter dated Janruary 8, 1997, Dr. Thomas B. Cochran, Director of
Nuclear Programs, Natural Resources Defense Council (NRDC) requested, under
10 CFR 2.206 of the Commission’s regulations, that NRC take action to revoke
all licenses held by Envirocare of Utah, Inc. (Envirocare). Specifically, the

Petition requested that "...NRC take the following actions:

1) Immediately revoke the license or licenses, or cause the state
of Utah to revoke its agreement state license or licenses, under
which Envirocare is currently permitted to accept low-level

radioactive waste and mixed waste for permanent disposal.

2) Immediate)y revore the NRC lle.(2) byproduct material Ticense
under which Envirocare is currently permitted to accept uranium

mill tailings for disposal.

3) Immediately revoke any other NRC license, or agreement state
license, if such license exists, held by Envirocare, Khosrow

Semnani, or any entity controlled or maraged by Khosrow Semnani.

- 2 7, o ) [\) v *J
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4) Prohibit the future i1ssuances of any license by the NRC, the
State of Utah, or other NRC agreement state, to Khosrow Semnani or
any company or entity which he owns, controls, manages, or |wii®

which he] has a significant affiliation or relationship.

5) Suspend the agreement with the state of Utah under which
regulatory authority has been transferred from the NRC to the
Utah’'s [sic) Bureau of Radiation [Division of Radiation Control],
until the state of Utah can demonstrate that it can operate the
Bureau of Radiation [Division of Radiation Contrul] in a lawful
manner, and without the participation of 1icensees, or employees

of licensees, in Bureau of Radiation [Division of Radiation

Control] oversight roles."

NRDC asserts, as a basis for the request, that a December 28, 1996,
article in The Salt Lake Tribune reported that between 1987 and 1995, Mr.
Semnani made secret cash payments to Mr. Larry F. Anderson, who served as
Director of the Utah Division of Radia .ontrol (UDRC) from 1983 until

1993. The article also reported that the Utah Attorney Ceneral’s office has

initiated a criminal investigation into the matter.

Although NRDC's request that NRC suspend its agreement with the State of

Utah, or cause Utah to revoke the license that it issued, do not squarely fall



within the scope of matters ordinarily considered under 10 CFR 2.206', the
staff has evaluated the merits of those requests. This evaluation is
contained in a separate "NRC Staff Evaluation of Natural Resources Defense
Council Request to Suspend Section 274 Agreement With The State o/ Utah."

This Director’s Decision will address the NRDC reguests that relate to the
license to receive, store, and dispose of certain byproduct material issued to

Envirocare by NRC, pursuant to Section lle.{2) of the Atomic Energy Act of

1954 (AEA), as amended.

IT. BACKGRO'ND

Envirocare operates a radioactive waste disposal facility in Clive,
Utah, 128 kilometers (80 miles) west of Salt Lake City in western Tooele
County. Radioactive wastes are disposed of by modified shallow land burial
techniques. Envirocare submitted its license application to the NRC in
November 1989 for commercial disposal of 1le.(2) byproduct material, as
defined in Section lle.(2) of the AEA. On November 19, 1993, NRC completed
its licensing review and issued Envirocare an NRC license to receive, store,
and dispose of uranium and thorium byproduct material. Envirocare began

receiving lle.(2) byproduct material in September 1994 and has been in

continuous operation since.

10 ensure that the facility is operated safely and in compliance with

' NRC Manual Directive 8.11, "Review Process for 10 CFR 2.206 Pe'.itions,"
issued September 23, 1994 (revised December 12, 1995), states that the scope
of the 10 CFR 2.206 process is limited to requests for enforcement action
against licensees or entities engaging in NRC-licensed activities. But see
State of Utah (Agreement Pursuant to Section 274 of the Atomic Energy Act of

1954, as Amended), DD-95-1, 41 NRC 43 (1995).
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NRC requirements, the staff conducts routine, announced inspections of the
site. Areas examined during the inspections include managemert organization
and controls, operations review, radiation protection, radioactive waste
management, transportation, construction wurk, groundwater activities, and
environmental monitoring. The NRC has conducted five inspections of the
Envirocare facilities and has cited the licensee for three violations. All
violations were categorized in accordance with the guidance in NUREG-1600,
"General Statement of Policy and Procedures for NRC Enforcement Actions"
(Enforcement Policy) at a Severity Level IV.2 The first violation, issued as
a result of a July 1995 inspection and the s2cond violation, issued as a
result ot a July 1996 inspection, have been adequately resolved by Envirocare.
The last inspection, conducter -~ November 18-22, 1996, resulted in the
issuance of the third citation noted above. This violation involved a failure
to develop and implement, in a timely manner: 1) site-specific standards for
three constituents found in the groundwater that exceeded their baseline
values, and 2) a Compliance Monitoring Plan for arsenic after it was found to
exceed its baseline value. These results of the November 1996 inspection are
documented in Inspection Report 40-8985/96-02 which was issued on January 28,

1997. The NRC is in the process of determining whether Envirocare has taken

appropriate action to correct this violation.

In addition, the November 1996 inspection identified other areas of

concern where the staff determined that additional evaluation was necessary.

2 as explained in Section IV. of the Enforcement Policy, violations are
normally categorized in terms of four levels of severity. A Severity Level IV
violation is defined as a violation of more than minor concern which, if left

uncorrected, could lead to a more serious concern.
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As a result, a follow-up inspection was conducted the week of January 27,

1997. Areas that were examined during this inspection included: 1) the
licensee's quality assurance/quality control program; 2) the licensee's review
of changes made to the facility; and 3) contractor aboratory certification.
The results of the January 27, 1997, inspection are currently being evaluated.
Once this evaluation i< corplete, the NRC will document the results in an
inspection report. Based on a preliminary review of the inspection results,

no significant violations were identified.

I11. DISCUSSION

In December 1996, the Salt Lake Iribune published a series of articles
that questioned the relationship between Larry F. Anderson, former Director of
UDRC and Khosrow Semnani, President of Envirocare, during the licensing of the
low-level radioactive waste (LLW) disposal facility. Subsequently, the NRC
staff learned that on May 16, 1996, Larry f. Ancerson filed a complaint
against Khosrow B. Semnani in the Third Judicial District Court of Salt Lake
County, State of Utah, to obtain compensation for alleged consulting services
in the sum of 5 million dollars. The complaint alleges that, while Director
of UDRC, Mr. Anderson recognized the need for a LLW site in Utah; incorporated
a consulting firm, Lavicka, Inc., for the express purpose of developing a plan
for siting the facility; and enterasd intc a business arrangement to provide
Mr. Semnani with a license application and consulting services. Mr. Anderson
alleges that Mr. Semnani, President of Envirocare, agreed to pay a consulting
fee of 100,000 dollars and an ongoing remuneration of 5 percent of all direct
and indirect revenues that Mr. Semnani would re.lize from such a facility, if

the site were successful. The complaint contends that Mr. Semnani owes Mr.



Anderson unpaid compensation for consulting services in the sum of S million

dollars.

In October 1996, Mr. Semnani filed a counterclaim in the court, denying
Mr. Anderson’s claim and alleging that, in fact, Mr. Anderson used his
position as the Director of UDRC to extort money in the sum of 600,00C
dollars. Mr. Semnani contends that all the money he paid was based on the
belief that if he did not pay, Mr. Anderson would use his official position
and capacity as an officer and employee of the State of Utah to deny Mr.
Semnani fair consideration, review, hearinj, and dete'mination on his license
application and, thereby, cause the license not to be granted, or, if
Envicocare was granted a license, Mr. Anderson would use his position to
subject the facility to unfair and biased oversight and supervisinn of the
operation of the facility under the license. As a result of these
allegations, the Utah Attorney General's office is investigating the

relationship between Mr. Semnani and Mr. Anderson.

The NRDC petition is based on the events described above. The NRC has

evaluated the NRDC’s requests and found no basis to take the requested

actions.

As an initial matter, NRDC requests that the NRC immediately revoke the
NRC 1le.(2) byproduct material license under which Envirocare is currently
permitted to accept uranium mill tailings for disposal. In addition, NRDC
also asks that the NRC immediately revoke any other HR” license, or agreement

state license, if such license exists, held by Envirocare, Khosrow Semnani, or



any entity controlled or managed by Khosrow Semnani.

The NRC's Enforcement Policy describes the various enforcement sanctions
available to the Commission once it determines that a violation of its
requirements has occurred. In accordance with the guidance in Section VI.C.3.
of the Enforcement Pelicy, Revocation Orders may be used: (a) when a licensee
is unable or unwilling to comply with NRC requirements; (b) when a licensee
refuses to correct a violation; (c) when a liczcnsee does not respond to a
Notice of Violation where a response was requirad; (d) when a Ticensee refuses
to pay an applicatle fee under the Commission’s reculaticens; cr (e) for any
other reason for which revocation is authorized under Section 186 of the
Atomic Energy Act (e.g., any condition that would warrant refusal of a license
on an original application). Pursuant to i0 CrR 2.202(a)(5), the Commission
may issue an immediately effective order to modify, suspend, or revoke a
license if the Commission finds that the public health, safety, or interest so
requires or that the violation or conduct causing the violation was willful.
The Commission’'s regulations recognize that i licensee should be afforded
under usual circumstances a prior opportunity to be heard before the agency
suspends a license or takes other enforcement action, but that extraordinary
circumstances may warrant summary action prior to hearing. Se2 Advanced

Medical Systems, Inc. (One Factory Row, Geneva, Ohio 44041), CLI-94-6, 39 NRC
285, 299 (199%4).

In this case the NRDC has not provided the NRC with specific information
establishing that a violation of NRC requirements has occurred, nor provided

the NRC with any other information that would provide a basis for immediate



suspension of the Envirccare licenze. As NRDC notes in its request, the Utah
State Attorney General has initiated a c¢riminal investigation into the matter
of the relationship between Mr. Anderson and Mr. Semnani. Absent specific
information supporting the existence of ...h extraordinary circumstances as
would warrant such action, NRC believes that it would be premature to initiate
immediate action pending completion of this investigation. We recognize that
this matter involves potential issues of integrity, which, if proven, may
raise guestions as to whether the NRC should have the requisite reasonable
assurance that Envirocare will comply with Commission requirements. NRC
intends to follow the investigation of the State Attorney General closely. If
NRC receives information of public health and safety concerns during the
investiyation or on its completion, or receives such information from other
sources, including NRC's ongoing Agreement State oversight activities, it will

evaluate that information and take such appropriate action at that time as may

be warranted.

Furthermore, the NRC staff has reviewed the bases for its licensing
actions involving Envirocare, and confirmed that NRC did not rely on technical
evaluations performed by the State to reach a decision regarding the
evaluation of Envirocare’s lle.(2) byproduct material license. The staff
conducted an independent technical evaluation of Envirocare’s license
application and subsequent amendment requests, and concluded that Envirocare
had adequately demonstrated compliance with all applicable health and safety
standards and regulations. In addition, as noted above, NRC inspections of

Envirocare have not revealed significant violations that would warrant

immediate action.



review of the technical basis for its issuance of *he license and subsequent

amendments found no evidence of the eéxistence of any substantial health or
safety issue that would justify the actions requested by the NRDC. NRC will
monitor the investigations and actions being conduc.ed by the State of Utah.
If NRC receives any specific information that there is a public health or
safety concern as a result of these actions or from any other source,
including the NRC ongoing Agreement State oversight activities, NRC will
evaluate that information and take such action as it deems is wirran.ed at

that time.
Dated at Ro:kville, Maryland this 1“9 day of February 1997.

FOR THE NUCLEAR REGULATORY COMMISSION

Carl J./ Paperiello, Director
Office of Nuclear Material Safety

and Safeguards
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T. Cochran 3

own motion, institutes a review of the Decision within that time. In
addition, a copy of the notice that is being filed for publication with the
Office of the Federal Register is also included as Enclosure 3 for your
information.

Sincerely,

Hugh L. Thompson, Jr.
Acting Executive Director
for Operations

Enclosures: As stated (3)

cc: W. Sinclair, Director, Division of Radiation Control, Utah
C. Judd, Executive Vice-President, Envirocare

*See previous concurrence
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(7590-01)

U. S. NUCLEAR REGULATORY COMMISSION
NATURAL RESOURCES DEFENSE COUNCIL
RECEIPT OF PETITION AND ISSUANCE OF A
DIRECTOR’S DECISION UNDER 10 CFR 2.206

Notice is hereby given that by Petition dated January 8, 1997,
Thomas B. Cochran, on behalf of Natural Resources Defense Council
(NRDC), requested tnat the Nuclear Regulatory Commission (Commission)
take immediate action with regard to Envirocare of Utah, Inc.

Specifically, the Petition requested NRC to take the following

actions:

1) Immediately revoke the icerse or licenses, or
cause the state of Utah to revoke its agreement state
license or liccnses, under which Envirocare is
currently permitted to accept low-level radiocactive

waste and mixed waste for permanent disposal.
2) Irmediately revoke the NRC 1le.(2) byproduct
material li~ense under whic': Envirocare is currently

permitted to accept uranium mill tailings for disposal.

3) Immediately revoke any other NRC license, or

agreer : state license, if such license exists, held
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by Envirocare, Khosrow Semnani, cr any ent:ity

controlled or managed by Khosrow Semnani.

4) Prohibit the future issuances of any license by the
NRC, the State of Utah, or other NRC agreement state,
to Khosrow Semnani or any company or entity which he
owns, controls, maunages, or [with which he] has a

significant affiliation or relationship.

5) Suspend the agreement with the state of Utah under
which regulatory authority has been transferred from
the NRC to the Utah’s Bureau of Radiation [Division of
Radiation Control], until the State of Utah can
demonstrate that it can operate the Bureau of Radiation
(Division of Radiation Control] in a lawful manner, and
without the participation of licensees, or employees of

licensees, in Bureau of Radiation (Division of

Radiation Control) oversight roles.

As a basis for the request, the Petitioner asserts that on
December 28, 1996, an article in The Salt Lake Tribune reported
that between 1987 and 1995 Mr. Semnani made secret cash payments

to Mr. Larry F. Anderson, who served as Director of the Utah



Division of Radiation Control from 1983 until 1993. The article
also reported that the Utah Attorney General’s office has

initiated & criminal investigation into the matter.

The NRC response to the Petitioner’s request regarding the
Agreement State program is provided in a "NRC Staff Evaluation of
Natural Resources Defense Council Request to Suspend Section 274
Agreement With The State of Utah." The other issues raised in
the Petition have been evaluated by the Director of the Office of
Nuclear Material Safety and Safeguards. After review of the

Petition, the Director has denied the Petitioner’s requests.

The Director’s Decision concluded that no substantial health
and safety issues have been raised regarding Envirocare that
would require initiation of the immediate action requested by the
NRDC. The NRDC has not provided any information in support of
its requests of which the MRC was n-t already aware. Moreover,
NRC inspections of the Envirocare facility have not revealed the
existence of extraordinary circumstances that would warrant
immediate suspension of the Envirocare license. In addition, the
staff’s review of the technical basis for its issuance of the

license and subsequent amendments found no evidence of the

existence of any substantial health or safety issue that would



NRC STAFF EVALUATION OF NATURAL RESOURCES DEFENSE COUNCIL
REQUEST TO SUSPEND SECT.ON 274 AGREEMFMT WITH THE STATE OF UTAH

I. INTRODUCTION

In a letter dated January 8, 1997, Dr. Thomas 8. Cochran, of the Natural
Resources Defense Council (NRDC), requested uuder 10 CFR 2.206 of the
Commission’s regulations, that, among other things, NRC suspend its
*...agrcement with the state of Utah under which regulatory authority has been
transferred from the NRC to the Utah’'s Bureau of Radiation [Division of
Radiation Control], until the state of Utah can demonstrate that it can
operate the Bureau of Radiation [Division of Radiation Control] in a lawful
manner, and without the participation of licensees, or employees of licensees,
in Bureau of Radiation [Division of Radiation Control] oversight roles.” In
addition, NRDC reguested .hat the NRC immediate:y cause the State of Utah to
revoke its licenses to Envirocare, Khosrow Semnarii, its President, or any
entity controlled or managed by Mr. Semnani and prohibit the future issuance
of any license by the State of Utah to Mr. Sem i or any company or entity
that he owns, controls, manages, or with which re has a significant
affiliation or relationship. As a basis for NRDC's request, Dr. Cochrar
asserted that a December 28, 1996, article in The Salt Lake Tribune reported
that between 1987 and 1995 Mr. Semnani made secret cash payments to Mr. Larry
& F. Anderson, who served as Director of the Utah Division of Radiation Contrel
- from 1983 until 1993. The articie also reported that the Utah Attorney
aeneral’s office has initiated a criminal investigation into the matter.
Although NRDC's requests that NRC suspend its agreement with the State of
Utah, or cause the State of Utah to revoke licenses that it issued, do not
squarely fall within the scope of matters ordinarily considered under NRC’s

10 CFR 2.206 process, the staff has evaluated the merits of NRDC’s request.’
The staff’'s evaluation of these aspects of NRDC's request follows.

1.

BACKGROUND

Section 274 of the Atomic Energy A~t (AEA), as amen.~d, provides the statutory
hasis under which NRC can relinguish certain of its reguiatory
respor:ibilities to the States. This makes it possible for States to license h
and regulate the possession and use of byproduct material, source material,
and special nuclear material in quantities not sufficient to form a critical
mass. The mechanism for NRC to discontinue and a State to 2ssume authority to

' NRC Manual Directive f.11, "Review Process for 10 CFR 2.206 Petitions,”
issued September 23, 1994 (revised December 12, 1995), states that the scope
of the 10 CFR 2.206 process is limited to requests for enforcement action
against licensees or entities engaging in NRC-licensed activities. But see
State of Utah (Agreement Pursuant to Section 274 of the Atomic Energy Act of
1954, as Amended), DD-25-1, 4] NRC 43 (1995)
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regulate the radiological health and safety aspects of nuclear materials is an
agreement signed by the Governor of the State and the Chairman. Before
entering into such an agreement, the Governor is required to certify that the
State has a regulatory program that is adequate to protect public health and
safety. In addition, the Commission, by statute, must perform an independent
evaluation and make a finding that the State’'s radiation control program is
compatible with NRC's, complies with the applicable parts of Section 274 of
the AEA, and is adequate tc protect public health and safety.

The AEA was amended in 1978 to require, among other things, that NRC
periodically review Agreement State programs to determine the adequacy of the
program to protect public health and safety and compatibility with NRC’s
regulatory program. Section 274j. of the AEA provides that NRC may suspend or
terminate its agreement with a State if the Commission finds that such
suspensir~ or termination is necessary to protect public health and safety.
As mand.*zd by the AEA, NRC conducts periodic, onsite reviews of each
Agreement State program. The results of these reviews are documented in a
report to the State. The repoit indicates whether the State’s program is
adeguate to protect public health and safety and alsu whether the program is
compatihle with NRC's regulatory program. In some past cases, the State is
informed that the findings on adequacy and compatibility are being withheld
pending further review by NRC and the resolution of outstanding issues.
Currently, concerns identified in Agreement State program reviews that do not
result in program suspension or termi-~tion, r sult in findings of adequacy,
with improvements needed, and a finding of compatibility or incompatibility.

The State of Utah originally became an Agreement State on April 1, 1984. At
that time, the State chose not to include authority for commercial Tow-level
radioactive waste disposal in the Agreement. However, on July 17, 1989,
Governor Norman H. Bangerter of Utah requested that the Commission amend the
Agreement to provide authority for Utah to regulate commercial low-level
radioactive waste disposal. NRC conducted an independent review of Utah’s
program for control of radiation hazards with respect to low-level radioactive®
waste disposal and determined that the State met the requirements of Section
274 of the AEA and that the State's statutes, regulations, personnel,
licensing, inspection, and administrative procedures were compatible with
those required by the Commission and were adequate to protect public health
and safety. The amendment to the Utah Agreement became effective on May 9,

1990, 55 FR 22113 (May 31, 1930).

IT1. DISCUSSION

NRDC requested suspension cof the Agreement with the State of Utah based on
newspaper reports that Mr. Anderson, Director of the Utah Division of
Radiation Control from 1983 to 1993, received secret cash payments from Mr.
Semnani, President of Envirocare. The relationship between Mr. Anderson and
Mr. Semnani is being investigated by the Utah Attorney General's office. In
addition, Mr. Semnani was appointed by the Governor of Utah as a member of the
State’s Radiation Control Board. NRDC requested that iicensees should not be
allowed to serve on State radiation control advisory boards.



Pursuant to Section 274 of the AEA, NRC relinouished its regulatory authority
for the Ticensing of the use of certain radioactive material to Utah and

However, NRC does have authority to terminate or suspend Utah's Agreement
State program under certain conditions pursuant to 274)j. of the AEA. Section

The Commission, upon its own initiative after reasonable notice
and opportunity for hearing to the State with which an agreement
under subsection b. [of this section] has become effective, or
upon request of the Governor of such State, may terminate or
suspend all or part of its agreement with the State and reassert
the licensing and regulatory authoriiy vested in it under this
Act, if the Commission finds that: (1) such termination or
suspension is required to protect the pubiic health and safety, or
(2) the State has not complied with one or more of the
requirements of this scotion. The Czmmission shal) periodically
review such agreements and actions taken by the States under the
agreements to insure [sic) compliance with the provisions of this

section.

Based upon these periodic reviews, or upon special reviews conducted for
cause, before suspension or termination of an agreement the Commission must
find that: (1) termination or suspension of i State’s program is required to
protect the public health and safety, or (2) that the State has not complied
with one or more requirements of Section 274 of the AEA (e.g., the requirement
for the State program to be compatible with the NRC program). Section 274j(2)
of the AEA, as amended, grants the Commission emergency authority to
temporarily suspend all, or part, of its agreement with a State without notice
or hearing if an emergency situation exists requiring immediate action to
protect public health and safety and the State has failed to take steps to
contain or eliminate the cause of danger within a reasonable time.

NRC has conducted six reviews of the Utah Agreement State program since Utah
became an Agreement State in 1984. The most recent review of the Utah program
was conducted on June 13-17, 1994, In fact, two separate reviews were
conducted at that time. The routine Utah radiation contro) program review was
conducted in conjunction with @ pilot program entitled the Integrated
Materials Performance Fva '

indicators were used to evaluate both the NRC
Agreement State programs. The review team consisted of six staff, including

two NRC staff from the Division of Waste Management to participate in the
review of Utah’'s low-level radioactive waste management regulatory program.
The most recent reviews of the Utah program were conducted after Mr. Anderson

had left the program.

The most recent review included eval
response to previous review recommendations (including recommendations _
concerning the State's low-level radioactive waste disposal program), review
of the State’'s written procedures and policies, discussions with program
management and staff, technical evaluation of selected license and compliance
files, accompaniment of a State inspector, review of the State's incident and
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allegation files, and the evaluation of the State's responses to an NRC
questionnaire that was sent to the State in preparation for the review. In
addition, portions of the review covered the Utah low-level radioactive waste
regulatory program and included review of open items identified in NRC staff
correspondence sent to the State following dispatch of the previous NRC review
letter. Based on these reviews conducted in 1994, the Utah program for
agreement materials was found adequate to protect public health and safety and
was found to be in accordance with the provisions of Section 274 of the AEA.

In 1ight of the foregoing, the issue now is whether the controversy
surrounding the relationship between Mr. Anderscn and Mr. Semnani poses a
safety concern of such significance as to require NRC to begin the process to
revoke or suspend Utah's Agreement State program. NRC has determined that it
does not have a basis to initiate such action at this time. NRDC has not
provided NRC with any information that would suggest that an immediate public
health and safety issue exists. As Dr. Cochran notes in his request, the Utah
State Attorney General has initiated a criminal investigation into the matter
of the relationship between Mr. Anderson and Mr. Semnani. Absent specific
information suggesting a public healih and safety concern, NRC believes that
it would be premature to initiate the requested subject action pending
completion of this investigation. NKC intends to follow the investigation
closely If at any time NRC receives information of public health and safety
concerns during the investigation or upon its completion, or receives such
information from other sources, including NRC's ongoing Agreement State
oversight activities, NRC will evaluate this informaticn and take such action
as is warranted. NRC is required by law to continue to review the Utah
Agreement State program for adequacy and compatibility.

Envirccare currently has a radioactive materials license from the Utah
Division of Radiation Control (formerly the Bureau of Radiation) and is
authorized to receive waste under the conditions of that license. In
accordance with State rules, the license is currently undergoing review by the
State for a five year renewal. The license renewal application was submit.ted
to the State on January 29, 1996, by Envirccare. The Utah Division of
Radiation Control has indicated it is reviewing responses to the first set of
interrogatories on the application, and it continues to inspect and monitor
the Envirocare site. The State of Utah has offered, and NRC has accepted, a
briefing on the status of the license renewal review. NRC intends to follow

the State’s license renewal review.

NRDC also requested that NRC suspend the agreement with the State of Utah
until Utah demonstrates it can operate its radiation control program without
the participation of employees of licensees in an oversight capacity.

Mr. Semnani was appointed by the Governor of Utah to serve as a member of the
State's Radiation Control Board. In previous Utah program reviews, NRC has
recommended to the State that it develop formal conflict-of-interest
procedures in coordination with the Attorney General’s office. The staff is
satisfied that the State has adopted conflict-of-interest procedures
consistent with those of other division boards within the Utah Department of
Environmental Quality. In addition, NRC has recently learned that Mr. Semnani
has tLaken a two-month leave of absence from the Utah Radiation Control Board
pending the completion of the criminal investigation.
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IV. CONCLUSION

For the reasons stated above, NRC has determined not to take the action
requested by NRDC at this time. NRC will continue to review the Utah

Agreement State Program as required by law as well as to follow the
investigation beiny conducted by the State’'s Attorney General and the State’'s
revicw of Envirocare’s license renewal applicatior [f at any time
termination o suspens... of the Utah Agreement is required to prote~t public
health and safety or the State has not complied with one or more of the
requirements of Section 274 of the AEA, NRC will initiate the proper actions.




