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30 January 1997
i ;

'

NOTE TO: Joseph Holonich. Chief WM
Uranium Recovery Branch
Division of Waste Managerrent

FROM: Harold E. Lefevre. Project Manager %*f.
Uranium Recovery Brancn
Division of Waste Management

SUBJECT: ASSESSMENT OF STAFF RELIANCE UPON STATE OF UTAH IN ENVIROCARE-
RELATED LICENSING ACTION

As indicated in Hugh Thompson's memorandum of January 7.1997, to the
Commission relative to the late 1996-early 1997 news stories concerning
possible wrong-doing on the part of the owner of Envirocare of Utah. Inc.
(Khosrow Semnani) and a former Statc of Utah official (Larry Anderson) the
staff was asked to look at the Envirocare license application and staff reviewof that application. Ine purpose of the evaluation was to determine to what
extent. if any. the staf f relled on the State of Utah in the NRC licensing
action. and what impacts that could have on the NRC licensed activities. The
staff was also asked to inform the C3mmission if any significant issues are
identified f rom the evaluation.

Before proceeding with details of the staff evaluation. the following
chronology of milestones is presented in order to place NRC's Envirocare- s

( ) licensing action of November 1993 in perspective with Mr. Anderson's tenure as
!

Director of the State of Utah Bureau of Radiation Control during the time ofv
!

interest (1987 to mid 1993): (1) Final Safety Evaluation Report (FSER) issued |on June 18. 1993. (2) William Sincla'r replaces Larry Anderson as Director.
Division of Radiation Control sometine between May and August 1993 (NOTE: Utah
Bureau of Radiation Control redesignated Division of Radiation Control in mid-
1991). (3) Final Environmental Impact Statement (FEIS) issued August 1993. (4)

,

'

Supplement to FSER issued on September 7. 1993. (5) 11e.(2) license issued
November 1993, and (6) Larry Anderson leaves State of Utah employ in early
1994.

The staf f has completed the evaluaticn described in the first paragraph and
reports the following:

1) Queries of the Staff: The staff responsible for the development and
issuance of two major documents - the FSER and the FEIS - have indicated
(with the exception of those documents referenced below) no reliance
upon any licensing documents prepared for, or by the State of Utah that
were developed under the direction of the former Utah Division of
Radiation Control official .

The exceptions mentioned above include:

(a) Two State of Utah-originated documents were referenced in the FSER
However, these are geologic-related documents that were created for

9 purposes other than waste dispcsal. One of the documents was published
by the Utah Geological Survey in 1964 (subject is a gravity survey of
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the Great Salt Lake) while the seconc oublication was prepared by the
4 ga Utah Superconducting Supercollider Proposal Team (SSC) and published in

1987 for a consulting firm and addresses selsmicity relevant to thev>
proposed siting of a superconducting supercollider.

(b) Three State of Utah-originated documents were referenced in the
FEIS. Two of these documents. covering calendar years 1986 and 1987.
were published by the Utah Bureau of Radiation Control. These
references are annual environmental monitoring reports which are
essentially " data dumps" for information gathered relative to airborne
rado.1 concentrations. direct gamma radiation and other parameters in the
site area. The staff relled upon data, not interoretations, that may
have been presented in these reports. The third document deals with
hydrologic matters and was published in 1974 by the Utah Department of
Natural Resources not the Utah Bureau of Radiation Control,
approximately 13 years prior to the former Utah Bureau of Radiation
Control's reported involvement with Envirocare of Utah. Inc.

(c) The staff's search of both the FSER and FEIS revealed no staff
reliance on State-originated documents beyond those five cited in (a)
and (b) above.

2) FSER and FEIS Word Search: An electronic search was made of both the
FSER and the FEIS in an attempt to identify references that may have
been inadvertently omitted from the bibliography' reference lists
incorporated within each of these d.ruments. No omissions were

;

j identi fied .
I
i 3) NUDOCS Search: A NUDOCS search. encompassing both public and non-public i

; documents. was made by the staff in order to possibly identify State of j
' Utah docu1ents attributable to Mr Anderson that had not come to light <

during the above staff FSER/FEIS query / word searches. The NUDOCS search i

identifieo three documents either originating from Mr. Anderson or i
'; directed to Mr. Anderson by NRC's Office of State Programs between Mayi

1991 and March 1993. The subjects of this correspondence address: (1)
an allegation raised by a former Envirocare employee regarding
Envirocare's sales and internal management practices. (2) a
congressional inquiry regarding the Envirocare facility, its operations,
and sufficiency of its surety funds. and (3) the staff determination.
made at the request of the State. that the special nuclear material
described by Envirocare and the State of Utah is insufficient to form a
critical mass. Correspondence items (1) and (2). received from the
State of Utah. by its nature, was not amenable for use by the staff in
making its licensing decision. Item (3) was information provided to the
State by the staff and did not form a part of the staff's FSER or the
FEIS.
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Based on the above staff interviews and searches the staff has not identified: gi any reliance. Other than that stated in Item 1) above. upon the State of Utahj si
in reaching the NRC's licensing action relative to Envirocare of Utah. Inc.

! Not having identified a significant issue *here is no need to directly informj the Commission of these findings.
2

i- cc: C. Paperiello. NMSS
| M. Knapp. NMSS
* .

J. Greeves. DWM
i M. Federline. DWM
j P. Pomeroy. ACNW
i K. Stablein. EDO
; D. Gillen. URB
. S. Wastler. PAHL
{ R. Raspa. OlG
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DEPARTMENT OF ENVIRONMFNTAL QUALITY
OFFICE OF THE CXECUTIVE DIRECTOR

M cr.ael U icavis ' i$8 wu,1950 Ana
C"'' PO Bow 144810

On t ake Cio. Unin 841144810laes It M.Ison. A D
D"" D"" r (101) 5361A30 Voi:c

BnniC Beadtard (101) 536406: fu
* D " *' (301) 5364dl4 T U U

Jamiary 7,1997

.

Charles A. Judd
Frecutive Vice President
Envirocare of Utah Inc.
46 West Droadway

Suite 240
Salt Lake City, U 184101

Dear Mr. Judd:

fhe purpose of this corsc3pendence is to provide a current naren -,t
elatir.g to the status of-

j
Envirocare of Utah.

Envirocare currently has a radioactive materials license tsm the Division of Radiation Conuel
li ;

and is authorized to receive waste under the .onditions of that cense. Pursuant to State rules,i |
the license is undergoing review for a five-year renewal. A liceme renewal applicat on was

Division of Radiation Conuol on January 29, 1996 by Envirocare. The
j

)submitted to the
Division of Radiation Control continues to inspect and monitor the Envimcase site.

Any qu6stions regarding the license or operation can be directed to Bill Sinclair or Dane;

Finerfrock of the Division of Radiauon Control at 801536-4250. 1

,

|
Rest regards,

m .

^% zca,
. ,

Dianne it. luein.% Ph.D.
Executive Dwectos

Dill Sincir.ir, UDEQ/DRCcc:
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To: Tom Cochran & John Adams

NRDC-
1

| Washington and New York Oflices ;

i

! Reas: SRDC) recent (last Wed. Januarv 8th.1997.) petition with the NRC calling for
) the revocatio cf Envirocare's license.

..

Dear SRDC:
t

l

| First. I feel that I should come right out up front and sta:e that I an my organization have to
.

some degree a vested interest in seeing Envirocare stay open. as thousands of communities
|!

across America do. You see we have 600.000 TOSS of Low Level Radioactive Waste's i
sitting in a wetland whbh drains into our communities drinking water supply. |

| Additionally, other radioutise wastes which left the facility were used as road and
; construction fill so that m'.ny of our homes have been contaminated with uid wastes.

'
i

[ Entirocare of Utah at this time is the ONLY facility in America which can handle large j
|

| g vob.me low concentration wastes such as ours. As an example. I would point out that
during their period of operation. Envirocare has accepted but 275 curries of wastes while
Barnewell has accepted in excess of 7.8 million cunies and Richland over 2A million'

curdes during their periods ofoperation. Simply put. short ofleaving the wastes where.

they sit. there is no place to place our wastes if this facility is closed down. So, yes we do
i

{have a vested interest in seeing the facilhy stay open.

lWe usually feel that NRDC is a friend of the gra5% 'ts e wironmental community, and '

I that what's best for us. arTected citizens and their .sr.imunities is always first and foremost ;

at the top of the page when NRDC takes a position. For this reason. we have always felt
that NRDC and our communities were always on the same game page on issues if not in:

| complete agreement.

! t

However. in this case we feel that NRDCs position would do more harm than good, and !
would hope to point out some of the situations that could arisejust here in Ohio should
Envirocare's doors be closed forever to receiving wastes. Let us state clearly. that we are

;

NOT condoninreither Mrcsemnani's nor John-Anderson's behaviors. We can empathize
,

!

; with the position that Mr. Semnani fotmd himse!rin. but still feel tlut a comp!ere and
thorough investigation into the issues needs to t: ;nder taken. ,

,.

( If and wher said investigation shows-us that Mr. Semnani should not be in possession of a
licensee we would be willingto stasid behind the NRDC and in fact endorse a position that
he diyest himself of any and all interests in EnvitecVe. We however cannot endorse a
position of closing this facilitv as we feel doing so would cause many more problems than

i
*
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: tt solves. and would see hundreds of thousands if not millions ofinnocent Americans
needlessly placed in harms way.

1. The closing of Envirocare would eliminate the only option now available in America
for large volume low concentration wastes. This situation would make it very easy for the
NRC and the DOE to approve dangerous insitu disposal at various facilities including
most of those within the MPN (Militarv Production Nenverk) and various SDMP sites
here in Ohio and across America.

2. Emirocare has a safe operating record. and there have been no breaches of the liners
(cells) in place at their storage facility. Additionally, the location in a desert and
completely away from civilization is a much better choice for storage than various
facilities currently being proposed. Their average ofless than two inches of rain makes
the location much more suitable than our wetlands. not to mention South Eastem Ohio's
yearly rainfall t'igures. It also makes more sense to support leaving an open facility there
(as it would still require perpetual care for some time into the future) than to risk
supporting the opening of a new facility that might be a much more undesirable choice m
the long range view of things. Would suggest looking at the site currently proposed out in
Califemia as and enmple of poor site selection.

3. By taking an absolute position of closure anc license revocation. your defseto
endorsing the NRC and DOE's preferred position of creating thousands of baby storage
facilities via insitu disposal. with none of these facilities providing the level of safeguards
that can be found at Envirocare in Utah. (Our site for instance would recieve nothing more
than a flawed cap and chainlink fencing with some signs posted. Not a let of protection for
waste's which will sit there for 14 million plus years.

4. By closing said facilitv. we allow organizations such as the Midwest Compact and the
Ohio LLRW Authority Board to fast track their plans to site disposal facilities within our
state's border. The problem with this, is that the Midwest Compact and the Ohio LLRW
Authority Board are running a russ as said facility will not be accepting any
decommissioning waste's, but instead is being designed and targeted to serve only active
generators. |

We would ask you to do a couple of things. i
1. Withdraw your petition which wis filed with the NRC, and rethink your position on

!
this issue... Closing Envirocare (from our perspective) would not be in the best long tenn !
interest of the. environmental community. nor in the best interest of communities currently
living with these wastes. (example in our community, the Strawsburg family had to move
out of thier home when it was learned they had thiny tons of Radioactive wastes
undemeath the foundation of their family room where the families two little children
rountinely played.)
2. Set aside the instant issua (the extortion scandel), :md study Emirocare's operation and
safety record Perhaps even consider visiting the site and taking a look at their operation
and its location. Find out if thev as a corporation and as and environmental cleanup
company are willing to work with NRDC in addressing your concems. Instead of
shooting tirst and asking questions later. approach the issue and your organizations

i
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picture irutend orone small piece of the puzzlepor,ition from one ofinformed confidence aner fatnitiari i
'

z rig yourselves with flie entire.

then would be the time (from our perspective) tOnce youve done base things. and the investiptica (
,

!

cunentlyundenvay)is completed.be done. Ifit appears that the best course of action w
|

o take a position in regards to what should
Mr. Semnani or asking that he divest himselfofcontrolliould be to work towards removing
that Save Wills Creek could understand and more than likely endorse We thank you forng interests. dien that is a positionimportance to our community and its childrenyour time and do hope that you'll rethink and redefine you

r position on this issue ofgrave.

Respectfully Submitted

Sherwood
Chairperson (forest)Bauman
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ENVIR0 CARE BLENDING OF WASTE

Policv

The average concentration of waste, as received in individual bulk waste.

conveyances or individucl waste container.s. may exceed the limits stated
in the license by no more than a factor of ten and may not exceed Class
A limits in any case. so long as the concenu ations of waste as disposed
are witnin iicense simits.

Implementation of Policv

For containerized waste shipments. if one or more individual containers.

exceed the maximum concentration limit, but the weighted average
concentration of the waste conveyance (i.e.. truck or rail car) is below
the maximum concentration limit, then the entire conveyance will be
disposed of as meeting the license requirements.

If the weighted average concentration over any individual conveyance.

exceeds the limits of the license, the contents will meet one of the
following requirements:

- For soil or soil-like waste. the material will be physically blended
with other waste so that the resultant aver ge concentration is
below the maximum concentration limit for disposal: or

- For debris. the material will be mixed with the proper amount of
waste or clean soil to achieve proper compaction or will be placed
with the proper amount of concrete to achieve stability.

Sum of fractions rule applies.*

Submission and Acoroval

Proposed on August 22, 1995..

Clarified on August 31, 1995..

Approved with comments on September 6. 1995..

|

{
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Andrews County landfill proposal
|

A commercial operator's propo al was also opposed by other private " legally feasible" for Waste Control
to bring radioactive materials to a companies that operate radioactise Specialists to be structured as a DOE
landfill in Andrews County in West waste disposal sitcs in other states and contractor. According to some legal
Texas raises new questions about saw the Andrews site as potential analysts, if DOE did have oversight
disposal of low-level radioactive competition. SB 1697 passed the and control of the site. Waste Control
waste and mixed waste in Texas. Senate 28-1 (Moncrief) but died on the Specialists would not fall under Texas

House floor after Rep. Robert Saunders jurisdiction unless it did so soluntarily.
Waste Control Specialists. LLC.. of LaGrange successfully raiscJ a point

holds a permit to build a commercial of order in the last days of the session. DOE stores a large amount of low-
hazardous waste landfill in the level radioactive waste at sites across
15.000-population county about 50 Plans for DOE waste. % aste the country. Including, for example. the
n iles northwest of Midland. The Control Specialists recently announced privately awned Envirocare site in
corrpany had sought during the 1995 that the company intends to apply for Utah. DOE has not definitisely said
legislatisc session authority to apply authorization from the Department of w hether it would want to assume
for a license to accept mixed waste (a Energy (DOE) to store, treat and control and oversight of the Waste
cenbinat on of hazardous waste und dispose of low-lesel radioactise and Control Site.i

udioactise waste) for disposal an i mixed wastes tnt ars generated at
ow level radioactive waste for DOE-affiliated sites. Tne company State oversight? Texas could still o

promsing or storage. A bill that maintains that under federal law states work with the federal gosernment on
would base authorized issuance of do not have .lurisdiction oser DOE or regulatory osersight of the site, esen if
such a license. SB 1697 by Bivins, its contractors. Federal law allows Waste Control Specialists became a
died in the House. DOE to certify that it can control a DOE contractor. The federal

private site for DOE w aste under gosernment, for example, might ask the
Lirnit in law. State law requires certain conditions, eliminating state state to be its agent to resiew the site,

that a license to dispose of jurisdiction oser the site. Some hase apply state standards to the area.
commercial low-level radioactive argued that Waste Control would hase proside regulatory osersight on behalf
waste be issued only to a public to transfer title to the site to the DOE of the DOE and submit information
entity specifically authorized by law for this to happen. but others say that concerning the site's suitability to
for radioactise waste disposal. Waste there are other ways for the site to dispose of federal low-level waste. in
Control Specialists said it intended come under the control and osersight that way. es en if Waste Control
only to store or process low-lesel of the DOE short of transferring utle. Specialists became a DOE contractor.
radioactive waste pending transport of the state could still become ins olved
the waste to the state site in Discussions about the Andrews in regulatory issues at the site.
Hudspeth County. County site hase brought rogether the

federal Nuclear Regulatory Waste Control Specialist
Nonetheless, the bill ignited Commission (NRC). DOE Waste representatises maintain that although

considerable debate over possible Control Specialists and the state of the state would have no jurisdiction
effects the Andrews facility might Texas. After some in'tial disagreement o.ur disposal of DOE waste or its
have on the state waste authority. between NRC and DOE about contractors. the company will

Supporters of the bill said their plan regulatory junsdiction of the site, the "soluntarily apply for state

two federal agencies agreed that it is authorization and osersight in a show
of good faith to state regulators."

.'
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[ raises new questions for state

The company has filed an current law apply for the TNRCC low- Effect of compact. It is
application with the Texas Bureau of lesel radioactive waste disposal license unlikely that the Andrews County
Radiation Control (BRC) at the that would be needed to dispose of operation would compete directly
Texas Department of Health for a commercial mixed waste. with the state's facility if the Texas
license to store and process compact is ratified. The compact
radioactive waste. State law does Health und Safety Code sec. requires that all commercial low-lesei
not prohibit treatment and storage of 401.203 allows a commercial radioactive waste in the compact
low level radioactive waste at a radioactise waste disposal license to be region go to the authority. That
private site, only disposal. A BRC issued "only to a public entity might still allow the Andrews
representative said that if the specifically .uthorized by law for County facility to accept DOE waste,
application fulfilled all state radioactise w aste disposal." Mixed both low-level and mixed. The
requirements and was not challenged waste contains bort radioactise and authority is not authorized to dispose
in a hearing, the license could be hazardous wave. of DOE waste, and its staff says
issued within six months. The BRC there are no plans to seek such
s.ill require the company to put up a Only the Texas Low-Les el authority.
certain amount of financial security Radioactise Waste Disposal Authority
to take care of decommissioning the currently fits the statutory descrytion. Most observers agree that Waste
site in the case of a company The authority, howeser, does not plan Control Specialists could compete
bankruptcy. to dispose of mixed waste, as Texas directly with the authority only if the

} produces ser) little commercial mixed Texas compact remains unratified
TNRCC license. If Texas, waste, and has not applied for a permit and the Legish.are amends the law

rather than DOE, had jurisdiction to treat or dispose of hazardous waste. that limits issuance of a low level
oser the Waste Control site, the firm If Waste Control Specialists obtained radioactive waste disposal license to
would be required to apply for a such a permit, it could, presumably, a "public entity specifically
license from the Texas Natural accept mixed waste not only from the authorized by law for radioactive
Resource Conser'.ation Commission federal government, the biggest waste disposal." (Health and Safety
(TNRCC) in order to dispose of low- generator, but also frorn other sourecs. Code sec. 401.203). However, the '
level and mixed waste (a Board of Health is authorized to
combinaticn of hazardous waste and Competition? Some have argued exempt a firm from sec. 401.203, if
radioactive materials.) that the Wnste Control Specialists it finds that the exemption would not

facility might eventually compete with constitute a significant risk to the
To dispose of commercial mixed the state authority by offering waste public health and safety and the

waste on a non DOE site in Texas, generators a spar to store and process environment (sec. 401.106).
an entity must have both a hazardous low-level radioactive w aste
waste disposal permit and a license " temporarily," reducing the push to Representatives of the state
from TNRCC for the disposal of built a perrnanent storage site. That disposal authorhy say that only if
commercial low-level radioactive waste would, bawever, esentually have Waste Contro' Specialists entered the
waste. Waste Control Specialists to be disposed of since most generators commercial low-level radioactive
already holds n' hazardous waste would probably not wish to pay waste disposal business would the
disposal permit, but could not under indefinitely for off-site storage, firm plan have any possible impact

on the authority.

_ J
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iN E NUCLEAR REGULATORY COMMISSION,

s$ i
i !i- - WASHINGTON, D.C. 20$550001
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0 ,,,,* February 7,199T |
-

|
,

!

e

Dr. Thomas B. Cochran, Ph.D. !

! Director, Nuclear Program ;

Natural Resources Defense Council i
'1200 New York Ave., N.W.

Suite 400
,

. Washington, D.C. 20005
:

!
SUBJECT: DIRECTOR'S DECISION ON NATURAL RESOURCES DEFENSE COUNCIL'S

10 CFR 2.206 PETITION

'

Dear Dr. Cochran:

!By letter dated January 8,1997, you submitted to the U.S. Nuclear Regulatory
Commission, on behalf of the Natural Resources Defense Council, a Petition,

'

pursuant to 10 CFR 2.206, requesting that NRC take action regarding Envirocare
of Utah, Inc. Specifically, you requested that NRC immediately. revoke any
license or licenses, or cause the State of Utah to revoke its Agreement State :

license or licenses, held by Envirocare of Utah, Inc. (Envirocare), Khosrow
Semnani, or any entity controlled or managed by Khosrow Semnani; prohibit the |
future issuance of any license by NRC, the State of Utah, or other NRC :

Agreement State, to Khosrow Semnani or any entity with which he has a
significant' affiliation; and suspend Utah's Agreement State status.until the i
State of Utah can demonstrate that it can operate the Utah Division of '

Radiation. Control.in a lawful manner. As a basis for.this Petition, you ;

asserted that an article in the December 28, 1996, Salt Lake City Tribune ;

reported secret cash payments made by Mr. Khosrow Semnani, president'of
Envirocare, to Larry F. Anderson, then Director of the Utah Division of -

Radiation Control, and the State of Utah's subsequent initiation of a criminal
investigation into the catter. -

.NRC's. response to your request reg nding the Agreement State program is ,

-provided in Enclosure 1. The Director, Office of Nuclear Material Safety and
Safeguards, has completed his review of the other issues raised in your
Petition. For reasons explained in the enclosed Director's Decision D0-97-02', '

'
dated February 5, 1997 (Enclosure 2), your request has been denied. Although
the NRC is concerned about the implications raised by the issues identified in
your petition, at this time we do not believe that specific information exists -.

to take the action requested in the petition We will be closely monitoring |

the investigations of this issue being conducted by the State of Utah to
ensure that we are aware of any information that may warrar.t action on our ;

part. In addition, you are free'to submit another petition when additional
facts may be available to you on this issue.

~

i

| As provided by 10 CFR 2.206(c), a copy of this decision will be filed with the
Secretary of the Commission for the Commission's review. As provided by this'

. regulation, the Decision will constitute the final action of the Commission 25*

days _after the'date of issuance of the Decision unless the Comission, on its
1

'
Du
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| T. Cochran 2
:

| own motion, institutes a review of the Decision within that time. In i

| addition, a copy of the notice that is being. filed for publication with the
i

| Office of the Federal Register is also included as Enclosure 3 for your
!

j information.

!- Sincerely,

.

M-

Hugh L. Thompson, Jr :

ActhgExecutivepte or ;
for Operations

!
fEnclosures: As stated.(3)
!

.cc: W. Sinclair, Director, Division of Radiation Control, Utah ji

C, Judd, Executive Vice-President, Envirocare

!
! <
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NRC STAFF EVALUATION OF NATURAL RESOURCES DEFENSE COUNCIL
!

REQUEST TO SUSPEND SECTION 274 AGREEMENT WITH THE STATE Of UTAH
1

|

1. INTR 00UCT10N
!

! In a letter dated January 8,1997, Dr. Thomas B. Cochran, of the Natural
| Resources Defense Council (NRDC), requested under 10 CFR 2.206 of the |

'

Commission's regulations, that, among other things, NRC suspend its
|

... agreement with the state of Utah under which regulatory authority has been"

! transferred from the NRC to the Utah's Bureau of Radiation [ Division of
Rediation Control], unti1 the state of Utah can demonstrate that it can ;

operate the Bureau of Radf ation [ Division of Radiation Control] in a lawful:

!

|
manner, and without the participation of licensees, or employees of 1fcensees,'

in Bureau of Radiation [ Division of Radiation Control) oversight roles." In
addition, NRDC requested that the NRC irunediately'cause the State of Utah to
revoke its licenses to Envirocare, Khosrow Semnani, its President, or any
entity controlled or managed by Mr. Semnant and prohibit the future issuance
of any license by the State of Utah to Mr. Semnani or any company or entity ;

;

j' that he owns, controls, manages, or with which he has a significant '

;

affiliation or relationship. As a basis for NRDC's request, Dr. Cochrani

asserted that a December 28, 1990, article in The Salt Lake Tr/bune reported
that between 1987 and 1995 Mr. Semnani made secret cash payments to Mr. Larry

,

F. Anderson, who served as Director of the Utah Division of Radiation Control ;

| from 1983.until 1993. The article also reported that the Utah Attorney i

!
General's office has initiated a criminal investigation into the matter.

|
Although NRDC's requests that NRC suspend its agreement with the State of |

Utah, or cause the State of Utah to revoke licenses that it issued, do not
squarely fall within the scope of matters ordinarily considered under NRC's,
10 CFR 2.206. process, the staff has evaluated the merits of NRDC's request. ,

'

The staff's evaluation of these aspects of NRDC's request follows.
1
1

.

II. BACKGROUND

Section 274 of the Atomic Energy Act (AEA), as amor.ded, provides the statutory
; basis under which NRC can relinquish certain of its regulatoryi

This makes it possible for States to IIcenseresponsibilities to the States.i and regulate the possession and use of byproduct material, source enterial,!
and special nuclear material in quantities not sufficient to form a critical!

The mechanism for NRC to discontinue and a State to assume authority tomass.

' NRC Manual 01rective 8.11. " Review Process for 10 CFR 2.206 Petitions,"
ist,ued September 23, 1994 (revised December 12,1995), states that the scope<

:
of the 10 CFR 2.206 process is limited to requests for enforcement action: But seea9ainst licensees or entities engaging in NRC-licensed activities.' ^

State of Utah (Agreement Pursuant to Section 274 of the Atomic Energy Act of'

Y 1954, as Amended), 00-95-1, 41 NRC 43 (1995).
'
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regulate thh radic1cg del nt.alth r1 safety aspects oi ~uclear materials is an-|
,

.nairman. Before
agreement signed by the Governor

' the State and'the
|

entering 'nte such an ag =ement. 'ie Governor is required to certify that the
State has a reg' latory pr ogran rtat is adequate to protect public health andlo additlan, the bmr:.': ion, by statute, mus' perform an independent

-

evaluation and make r I'mm, tt .'. the State's radialion control program isith the applicabl.e tarts o' Section 274 of
safety.

compattDie en tn NRC ,, ;xp;ie:3dquate te protect public health ari safety.the AEA. and i:
197f, to require, among other things, that NRCI

periodically review Asseemer.t : tate programs' to dets.rmine the adequacy of theThe AEA was swnne.: er

program to protect public health and safety and comuatibility with NRC's-
,

Section 274j. of the AEA provides that NRC may suspend or
terminate its .ngreenest wrth a State if the Comeission finds that suchregulatory program.,

|

suspension or terwinaUan is necessary to~ protect public health and safety.|

As mandated by the AfA, WRC conducts periodic, onsite reviews of each
'

.The results of these reviews are documented in a
~ Agreement State program.The report indicates whether the State's program is
adequate to protect public health and safety and also whether the program isreport to the State.

In some past cases, the State is
compatible with NRC's regulatory program. being withheld

-informed that the findings on adequacy and compatibility are
pending further review by NRC and the resolutfon of outstanding issues.
Currently, concerns identified in Agreement State program reviews that do not

,

'

result in program suspension or termination, result in findings of adequacy,
with improvements needed, and a finding of compatibility or incompatibility.|

'

At

The State of Utah originally became an Agrdement State on April 1,1984.that time, the State chose not to include authority for commercial low-level
However, on July 17, 1989.

radioactive waste disposal in the Agreement.
Gevernor Norman H. Sangerter of Utah requested that the Commission amend the:-

Agraement to provide authority for Utah to regulate commercial low-levelNRC conducted an independent review of Utah's
radioactive waste disposal.

waste disposal and determined that the State met the requirements of Sectionprogram for control of radiation harcrds with respect to low-level radioactive
-

274 of the AEA and that the State's. M atutes, regulations, personnel,
licensing, inspection, and administrative procedures were compatible with
those required by the Commission and were adequate to protect public health;

The amendment to the Utah Agreement became effective on May 9 !and safety.,
~

-

1990, 55 FA 22113 (May 31, 1990)., ."

III. DISCUSSION .

IM C requested suspension of the Agreement with the State of Utah based on
newspaper reports that Mr. Anderson, Director of the Utah Division of
Radiation Control from 1983 to 1993, received secret cash payments from Mr.The relationship between Mr. Anderson and
Semnant, President of Envirocare. In
Mr.-Seanant is being investigated by the Utah Attorney General's office.
addition, Mr. Seanani was appointed by the Governor of Utah as a member of theNROC requested that licensees should not be
State's Radiation Control Board.allowed to serve on State radiation control advisory boards.!

-

2
,

i
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Pursuant to Section 274 of the AEA, NRC relinquished its regulatory authorityI

.for the licensing of the use of certain radioactive material to Utah andtherefore has no direct authority over licensing of these activities in Utah.f_
|

However, NRC does have authority to terminate or suspend Utah's AgreementSection
State program under certain conditions pursuant to 274). of the AEA.

<

274j. states:

The Commission, upon its own initiative after reasonable . notice
and opportunity for nearing to the State with which an agreement
under subsection b; [of this section] has become effective, or;

upon request of the Governor of such State, may terminate or|
suspend all or part of its agreement with the Sttte and reassert
the ifcensing and regulatory authority vested in it under this
Act, if the Commission finds that- (I) such termination or '

suspension is required to protect the public health and safety, or i

(2) the State has not complied with one or more of theThe Connission shall periodically|

requirements of this section.
review such agreements and actions taken by the States under the

;

agreements to insure [ sic | compliance with the provisions of this
'

section.

Based upon these periodic reviews, or upon special reviews conducted for
.cAuse, before suspension or termination of an agreement the Commission must

(1) termination or sespension of a Sta.e's program is required to
protect the public health and safety, or (2) that the State has not complied
find that: ,

with one or more requirements of Section 274 of the AEA (e.g., the requirementSection 274j(2)
for the State program to be compatible with the NRC program).
of the AEA, as amended, grants the Commission emergency authority to
temporarily suspend all, or part, of its agreement with a State without notice
or hearing if an emergency situation exists requiring immediate action to '

protect public health and safety and the State has failed to take steps to '

contain or eliminate the cause of danger within a reasonable time.

NRC has conducted six reviews of the Utah Agreement State program since Utat
The most recent review of the Utah programbecame an Agreement State in 1984. Ir. fact, two separate reviews were13-17, 1994.was conducted on June The routine Utah radiation control program review wasconducted at that time.conducted in cenjunction with a pilot program entitled the Integrated

Materials Perforisance Evaluation Progra'i (IMPEP) in which cossen performance
indicators were used to evaluate both the NRC Regional Office and theThe review team consisted of six staff, including
Agreement State programs.two NRC staff from the Division of Waste Management to participate in the
review of Utah's low-level radioactive waste management regulatory program.
The most recent reviews of the Utah program were conducted after Mr. Anderson
had left the program.

The most recent review included evaluations of program changes made in

response to previous review recommendations (including recommendationsconceraing the State's low-level radioactive waste disposal program), review,

of the State's written procedures and policies, discussions with program

management and staff, technical evaluation of selected license and compliancefiles, accompaniment of a State inspector, review of the State's incident and
,

'

|:
'

_
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allegation files, and the evaluation of the State's responses to an NRC
questionnaire that was sent tc the State in preparation for the review. In
addition, portions of the review covered the Utah low-level radioactive waste
regulatory program and included review of open items identified in NRC' staff '

correspondence sent to the State following dispatch of the previous NRC revis~
letter. Based on these reviews conducted in 1994, the Utah program for
agreement materials was found adequate to protect public health and safety and
was found to be in accordance with the provisions of Section 274 of the AEA.

?
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_'If at any time NRC receives information of ,nublic health and safety
concerns during the investigation or upon its completion, or receives'such
information from other sources, including NRC's ongoing Agreement State

.

oversight activities, NRC will evaluate this information and take such actionL
as is warranted. NRC is required by law to continue to review the Utah'

Agreement State program for adequacy and compatibility.

Envirocare currently has a radioactive materials license from the Utah
Division of Radiation Control (formerly the Bureau of Radiation) and is'

authorized to receive waste under the conditions of that license. In
accordance with State rules, the license is currently undergoing review by the
State for a five year renewal. The license renewal application was submitted
to the State on January 29, 1996, by Envirocare. The Utah Division of -

Radiation Control has indicated it is reviewing responses to the first set of
interrogatories on the application, and it continues to inspect and monitor
the Envirocare site. The State of Utah has offered, and NRC has accepted, a
briefing on the status of the license renewal review. NRC intends to follow
the State's license renewal review.

NRDC also requested that NRC suspend tne agreement with the State of Utah
until Utah demonstrates it can operate its radiation control program without
the participation ~of employees of licensees in an oversight capacity.
Mr. Semnant was appointed by the Governor of Utah to serve as a member of the
State's Radiation Control Board. In previous Utah prcgram reviews, NRC has,

'

recommended to the State that it develop formal conflict-of-interest
procedures in coordination with the Attorney General's office. The staff is
satisfied that the State has adopted conflict-of-interest procedures

.

consistent with those of other division boards within the Utah Department of!

! Environmental Quality. In addition, NRC has recently learned that Mr. Semnani
i has taken a two-month leave of absence from the Utah Radiation Control Board_

pending the completion of the criminal investigation.i

J
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! IV. CONCLUSION
.

,

For the reasons stated above, NRC h s determined not to take the action
!

requested by NRDC at this time. NRC will continue to review the Utah
Agreement State Program'as required by law as well as to follow the ;

investigation being conducted by the State's Attorney General and the State's ,

review Id.Envirocare's license renewal application. If at any time t

termination br suspension of the Utch Agreement is required to' protect pubitc
health and safety or the State has not complied with one or m' ore of.the
requirements of Section 274 of th? AEA, NRC will initiate-the proper actions.
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DD-97-02
UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR MATERIAL SAFETY AND SAFEGUARDS

|
Carl J. Paperiello, Director

|

In'the Matter of ) Docket No. 40-8989
) License No. SMC-1559

ENVIR0 CARE OF UTAH, INC. )
) (10 C.F.R. f 2.206)

i

DIRECTOR'S DECISION UNDER 10 C.F.R. 6 2.206

:

I. INTRODUCTION

i In a letter dated January 8,1997, Dr. Thomas B. Cochran, Director of

Nuclear Programs, Natural Resources Defense Council (NRDC) requested, under

10 CFR 2.206 of the Commission's regulations, that NRC take action to revoke

all licenses held by Envirocare of Utah, Inc. (Envirocare). Specifically, the

Petition requested that "...NRC take the following actions:
,

1) Immediately revoke the license or licenses, or cause the state ;

of Utah to revoke its agreement state license or licenses, under

which Envirocare is currently permitted to accept low-level

radioactive waste and mixed waste for permanent disposal.

2) Immediately revol.e the NRC 11e.(2) byproduct material license
|under which Envirocare is currently permitted to accept uranium

mill tailings for disposal. 4

|

3) Immediately revoke any other NRC license, or agreement state

license, if such license exists, held by Envirocare, Khosrow'

I

! Semnani, or any entity controlled or mar. aged by Khosrow Semnani. ,

-r o n 9 4 n n r 4 D&
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I

| 4)_ Prohibit the-futuretissuances of any license by the NRC, the

|_ State of Utah, or other NRC agreement state, to Khosrow Semnani or-
.

'

l
f any company or entity which he owns, controls, manages, or [wiL% j

; 'which he] has a significant affiliation or relationship.
|
,

5) Suspend the agreement with the state of Utah under which

regulatory authority has been_ transferred from the NRC to the

| Utah's [ sic] Bureau of Radiation _[ Division of Radiation Control],

until the state of Utah can demonstrate'that it can operate the

| Bureau of Radiation '[ Division of Radiation Contrul] in a lawful
:

manner, and without the participation of' licensees, or employees

of licensees, in Bureau of Radiation-[ Divi'sion of Radiation
!
I ' Control) oversight roles."

!

( NRDC asserts, as.a basis for the request, that a December 28, 1996,
!
i article in The Salt Lake Tribune reported that between 1987 and 1995, Mr. 1

|
i

[ Semnant made secret cash payments to Mr. Larry F, Anderson, who served as

Jo'ntrol (UDRC) from 1983 untilDirector of the Utah Division of Radih, .a

1993. ,The article also reported that the Utah Attorney General's office has

initiated a criminal investigation into the matter.

Although NRDC's request th'at NRC suspend its agreement with the State of )
|

Utah, or cause Utah to revoke. the license that it issued, do not squarely fall !

g

|
|

!

;

*
;
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within ~the scope of matters ordinarily considered under 10 CFR 2.206', the

|- ' staff has evaluated the merits of those requests. This evaluation is

contained ~in a separate "NRC Staff Evaluation of Natural Resources Defense ' f

Council' Request to Suspend Section~274 Agreement With The State of Utah." - f

This Director's Decision will address the NRDC requests that relate to the ,

I license to-receive, store, and dispose of certain byproduct material issued to

Envirocare by NRC, pursuant to Section lle.(2) of the Atomic Energy Act'of
|

!- 1954 (AEA),-as amended. i
!

i

II. BACKGROUND |

|
Envirocare operates a radioactive waste disposal facility in.Clive,

Utah,128 kilometers (80 miles) west of Salt Lake City in western Tooele '

,

County. Radioactive wastes are disposed of by modified shallow land burial |
techniques. Envirocare submitted its license application to the NRC in

November 1989 for commercial disposal of lle'.(2) byproduct material, as

defined in Section lle.(2) of the AEA'. On November 19, 1993, NRC completed

its licensing review and issued Envirocare an NRC license to receive, store,

and dispose of uranium and thorium byproduct material. Envirocare began
,

receiving lle.(2) byproduct material in September 1994 and has been in

continuous operation since.:
;

'to ensure that the facility is operated safely and in compliance with
y

|
' NRC Manual Directive 8.11, " Review Process for 10 CFR 2.206 Petitions," l

|

|
' of the 10 CFR 2.206 process ~is limited to requests for enforcement action
issued September 23, 1994 (revised December 12,'1995), states that the scope

|
i- . against licensees or entities engaging in NRC-licensed activities. But see j
| State of Utah (Agreement Pursuant to Section 274 of the Atomic Energy Act of
! 1954, as Amended), D0-95-1, 41 NRC;43 (1995).

3 '

I
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NRC requirements, the staf f conducts-routine, announced inspections of the
|-

site. Areas examined during the inspections include management organization

I and controls, operations review, radiation protection, radioactive waste

management, transportation, construction wtk, groundwater activities, and

environmental ~ monitoring. ' The NRC has conducted five inspections of the -

Envirocare facilities and has cited the licensee for three violations. All

| violations were categorized in accordance with the guidance in NUREG-1600,
.

'" General Statement of Policy and Procedures for NRC Enforcement Actions"

(Enforcement Policy) at a Severity Level IV.2 The first violation, issued as
:

a result of a July 1995 inspection-a,d the s?cond violation, issued as a '
' '

|
result or a July 1996 inspection, have been adequately resolved by Envirocare. |

|

The last inspection, conducted m November 18-22, 1996, resulted in the !
|

? issuance of the third citation noted above. This violation involved a failure I

to develop and implement,'in a timely manner: 1) site-specific standards for
!

three constituents found in the groundwater that exceeded their baseline

-values, and 2) a Compliance Monitoring Plan for arsenic after it was found to
,

exceed its baseline value. These results of the November 1996 inspection are
|

documented in Inspection Report 40-8989/96-02 which was issued on January 28, !'

!

1997. The NRC is in the process of determining whether Envirocare has taken

appropriate action to correct this violation. 1

In addition, the November 1996 inspection identified other areas of

concern where the staff determined that additional evaluation was necessary. ;

i

'* As explained in Section IV. of the Enforcement Policy, violations are
-normally categorized in terms of four levels of severity. A Severity Level IV
violation is defined as a violation of more than minor concern which, if lef t

:
uncorrected, could lead to a more serious concern.

;

|
'

4
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As a result, a follow-up inspection was conducted the week of January 27, !

L .

1) the ]

i

|
1997. . Areas that were_ examined during this' inspection included:

'
n

| lic'ensee's quality assurance / quality control program; 2) the licensee's review |
,

r

of changes made to the facility; and 3) contractor iaboratory certification. |
t

! The results of the January 27, 1997,. inspection are currently being evaluated. -|

Once this evaluation is'conplete, the'NRC'will document the results in an

inspection report. Based on a preliminary review of the inspection results,
,

.

no significant violations were identified.

I
,

III. DISCUSSION ;

In' December 1996, the Salt Lake Tribune published a series of articles
I

'

i .

|that questioned the relationship between Larry F ' Anderson, former Director of
.

UDRC and Khosrow Semnani, President of Envirocare, during the' licensing of'the I

|
Subs'quently, the NRClow-level radioactive waste (LLW) disposal facility. e

<

staff learned that on May 16, 1996, Larry F. Anderson filed a complaint ;

1against Khosrow B. Semnant in the Third Judicial District Court of Salt Lake

County, State of Utah, to obtain compensation for alleged consulting services: .

in the sum of 5 million dollars. The complaint alleges that, while Director

of UORC, Mr. Anderson recognized'the need for a LLW site in Utah; incorporated j

a consulting firm, Lavicka, Inc., for the express purpose of developing a plan

for siting the facility; and entered into a business arrangement to provide

Mr. Semnani with a license application and consulting services. Mr. Anderson

alleges that Mr. Semnani, President of Envirocare, agreed to pay a consulting

fee of 100,000 dollars and an ongoing remuneration of| 5 percent of all direct

and indirect revenues that Mr. Semnani would re..lize from such a facility, if
~

the site were successful. The complaint contends that Mr. Semnani owes Mr.

i

5

|

|

_
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Anderson unpaid compensation for consulting services in the sum of 5 million =

dollars.

In October 1996, Mr. Semnani filed a counterclaim in the court, denying
*Mr. Anderson's claim and alleging that, in fact, Mr. Anderson used his

position as the Director of UDRC to extort money in the sum of 600,000

dollars. Mr. Semnani contends that all the money he paid was based on the
,

belief that if he did not pay, Mr. Anderson would use his official position

and capacity as an officer and employee of the State of Utah to deny Mr.

Semnani fair consideration, review, hearing, and dete;mination en his license
,

application and, thereby, cause the license not to be granted, or, if

Envi.ocare was granted a license, Mr. Anderson would use his position to

subject the facility to unfair and biaaed oversight and supervision of the

operation of the facility under the license. As a result of these |
'

allegations, the Utah Attorney General's office is investigating the

relationship between Mr. Semnani and Mr. Anderson.
I
4

The NRDC petition is based on the events described above. The NRC has

evaluated the NRDC's requests and found no basis to take the requested ]:

1

actions. |

|

As an initial matter, NRDC requests that the NRC immediately revoke the

NRC lle.(2) byproduct material license under which Envirocare is currently
,

permitted to accept uranium mill tailings for disposal. In addition, NRDC
|

also asks that the NRC immediately revoke any other NRC license, or agreement i

1

state license, if such license exists, held by Envirocare, Khosrow Semnani, or

s

! 6

I
.
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,

.any entity controlled or managed by.Khosrow Semnani.
'

!

The NRC's Enforcement Policy describes the various enforcement sanctions .|t

available to the Comission once it determines that a violation of its
,

|.
requirements has occurred. In accordance with the guidance in Section VI.C.3. ,

of: the Enforcement Policy, Revocation Orders may be used: (a) when a licensee

is unable or unwilling to comply with 'NRC requirements; (b) when a licensee
~

'refuses to correct a violation;.(c) when a licensee does not respond to a

Notice of Violation where a response was required; (d) when a licensee refuses j
,

to pay an applicatle fee under the Comission's reculations; cr (e) for any q

other reason for which revocation is authorized under Section 186 of the
.

|
Atomic Energy Act (e.g., any condition that would warrant refusal of a license

on an original application). Pursuant to 10 CFR 2.202(a)(5), the Comission
|
j may issue an immediately effective order to modify, suspend, or revoke a
!

license if the Comission finds that the public health, safety, or interest so

requires or-that the violation or conduct causing the violation was willful.

The Commission's regulations recognize that a licensee should be afforded ;

=under usual circumstances a prior opportunity to be heard before the agency j
3,

suspends-a license or takes other enforcement action, but that extraordinary
,I

' circumstances may warrant sumary action prior to hearing. See Advanced

Medical Systems, Inc. (One Factory Row, Geneva, Ohio 44041), CLI-94-6, 39 NRC

' ' 285, 299 (1994). i

|
In this case the NRDC has not provided the NRC with specific information'

establishing that a violation of NRC requirements has occurred, nor provided
|

! the NRC with any other information that would provide a basis for imediate
4

'
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suspension of the Envirocare licen:e. As NRDC notes in its request, the Utah i

State Attorney General has initiated a criminal investigation into the matter 1

1

of the relationship between Mr. Anderson and Mr. Semnani. Absent specific )
information ' supporting the existence of mh extraordinary circumstances as I

would warrant such action, NRC believes that it would be premature to initiate

-immediate action pending completion of this investigation. We recognize that

this matter involves potential issues of integrity, which, if proven, may {
l

raise questions as to whether the NRC should have the requisite reasonable

assurance that Envirocare will comply with Commission requirements. NRC

intends to follow the investigation of the State' Attorney General closely. If j

NRC receives information of public health and safety concerns during the

investigation or on its completion, or receives such information from other .

sources, including NRC's ongoing Agreement State oversight activities, it will

evaluate that information and take such appropriate action at that time as may

be warranted.

Furthermore, the NRC staff has reviewed the bases for its licensing

actions involving Envirocare, and confirmed that NRC did not rely on technical

evaluations performed by the State to reach a decision regarding the

evaluation of Envirocare's 11e.(2) byproduct material license. The staff

conducted an independent technical evaluation of Envirocare's license

i application and subsequent amendment requests, and concluded that Envirocare

had adequately demonstrated compliance with all applicable health and safety
I

standards and regulations. In addition, as noted above, NRC inspections of

Envirocare have not revealed significant violations that would warrant
,

immediate action..

.
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review of the' technical' basis for its issuance of +.he license and subsequent

amendments found no evidence of the existence of any substantial health or

safety issue that would justify the actions requested by the NRDC. NRC will

monitor.the investigations and actions being condutsed by the State of Utah.

If NRC receives any specific information that there is a public health or

safety concern 'as a result of' these actions or from any other source,
'

including the NRC ongoing Agreement State oversight activities, NRC will

evaluate that information and take such action as it deems is wnrrant;ed at
.

that time.

Dated at Rockville, Maryland this 6- day of February 1997.

.

FOR THE NUCLEAR REGULATORY COMMISSION

|ht u:G

Carl J. Paperiello, Director
Office of Nuclear Material Safety I

and Safeguards
.

|
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| T. Cochran 3
i

|# own motion, institutes a review of the Decision within that time. In
addition, a copy of the notice that is.being filed for publication with the

,

: Off. ice of the Federal Register is also included as Enclosure 3 for your
I information,

Si,ycerely,
*, . . .

*1
*

,

wu;:, , r,-"

Hugh L. Thompson, Jr.
Acting Executive Director

for Operations

Enclosures: As stated (3)

cc: W. Sinclair, Director, Division of Radiation Control, Utah
C. Judd, Executive Vice-President, Envirocare :

*See previous concurrence J ,h k
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Commission, on its own motion, institutes a review of the Decision within that
time. In addition, a copy of the notice that is being filed for publication
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;
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Enclosures: As stated (3)

cc w/ enclosures: W. Sinclair, Director, Division of Radiation Control, Utah
C. Judd, Executive Vice-President, Envirocare

*See previous concurrence
' '

''0FC 'HLUR*- HLUR* DWM*' OGC NMSS*
._

NAME SWastler JHolonich JGreeves jGoldb'rg EKrause

DATE 01/30/97 01/31/97 02/02/974 02/ /97 02/29/97

0FC NMSS OI* OE* OSP* EDO
1

NAME CPaperiello RFortuna JLeiberman RBangart HThompson '

DATE 02/ /97 02/04/97 02/04/97 02/03/97 02/ /97
S:\dwu\pahl\slw\NRDC-TL.DFT OFFICIAL RECORD COPY

Distribution 1
EDO Ticket 970010
PUBLIC-

'

Docket File 40-8989 2

DWM r/f |

DWM t/f |
PAHL r/f '

HLUR r/f i
Dir r/f ,

CPoland /t/f
MFederfine
JGreeves

1en I
DGi)fevre !HLe
RFonner, .|

! PLohaus, OSP !
SDroggitis, OSP )
JGoldberg, OGC i
GDeegan, IMNS i
JDeCicco, IMNS 1

Schidakel, 0GC
WBrown, RIV
R0'Connell
DMurphy, 01.

KStablein, ED0 |
LCoblentz, OE I

|
|

1



_ . _ _ _ _ . . . . __ _

| -

i T. Cochran 3
!

|'' Commission, on its own motion, institutes a review of the Decision within that
( time. In addition, a copy of the notice that is being filed for publicati'.a

with the Office of the Federal Register is also included as Enclosure 3 for '

.your information.
:

Sincerely,
,

liugh L. Thomps n, Jr.
Acting Execu ve Director for
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|
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U. S. NUCLEAR REGULATORY COMMISSION
NATURAL RESOURCES DEFENSE COUNCIL

RECEIPT OF PETITION AND ISSUANCE OF A
DIRECTOR'S DECISION UNDER 10 CFR 2.206

Notice is hereby given that by Petition. dated January 8, 1997,

Thomas B. Cochran, on behalf of Natural Resources Defense Council

(NRDC), requested tnat the Nuclear Regulatory Commission (Commission)

take immediate action with regard to Envirocare of Utah, Inc.

Specifically, the Petition requested NRC to take the following

actions:

1) Immediately revoke the .icense or. licenses, or

cause the state of Utah to revoke its agreement state

license or lice.nses, under which Envirocare is

currently permitted to accept low-level radioactive

waste and mixed waste for permanent disposal.'

2) Iramediately revoke the NRC 11e.(2) byproduct

material linense under which Envirocare is currently

permitted to accept uranium mill tailings for disposal.

i 3) Immediately revoke any other NRC license, or

agreer+ 4 state license, if such license exists, held

:
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L by Envirocare, Khosrow - Semnani, or any entity
'

. '
'

,

controlled or managed by Khosrow Semnani.,

|
e

4) Prohibit the future issuances of any license ^by the

NRC, the State'of Utah, or other NRC agreement state,

to Khosrow Semnani or any company or entity which he

owns, controls, manages, or [with'which he] has a

significant affiliation or relationship.

1E
| 5) Suspend the agreement with the state of Utah under

which regulatory authority has been transferred from

the NRC to the Utah's Bureau of Radiation (Division.of. ,

Radiation Control), until the State of Utah can 3

demonstrate that it can operate the Bureau of Radiation

(Division of Radiation Control) in a lawful manner, and
without the participation of licensees, or employees of
licensees, in Bureau of Radiation [ Division of

Radiation Control) oversight roles. 4

As a basis for the request, the Petitioner asserts that on

December 28, 1996, an article in The Salt Lake Tribune reported

! that between-1987 and 1995 Mr..Semnani made secret cash payments

to Mr. Larry F. Anderson, who served as Director of the Utah
t
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Division of Radiation Control from 1983 until 1993. The article !

also reported that the Utah Attorney General's office has

initiated a criminal investigation into the matter.

The NRC response to the Petitioner's request regarding the

Agreement State program is provided in a "NRC Staff Evaluation of

Natural Resources Defense Council Request to Suspend Section 274

Agreement With The State of Utah." The other issues raised in

the Petition have been evaluated by the Director of the Office of

Nuclear Material Safety and Safeguards. After review of the

Petition, the Director has denied the Petitioner's requests. ,

The Director's Decision concluded that no substantial health

and safety issues have been raised regarding Envirocare that

would require initiation of the immediate action requested by the

NRDC. The NRDC has not provided any information in support of

its requests of which the PRC was net already aware. Moreover,

NRC inspections of the Envirocare facility have not revealed the

existence of extraordinary circumstances that would warrant

immediate suspension of the Envirocare license. In addition, the

staff's review of the technical basis for its issuance of the

license and subsequent amendments found no evidence of the

existence of any substantial health or safety issue that would
|.
,
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NRC STAFF EVALUATION OF NATURAL RESOURCES DEFENSE COUNCIL
REQUEST TO SUSPEND SECTION 274 AGREEMFNT WITH THE STATE OF UTAH

,

I. INTRODUCTION

In a letter dated January 8,1997, Dr. Thomas 8. Cochran, of the Natural
Resources Defense Council (NRDC), requested under 10 CFR 2.206 of the
Commission's regulations, that, among other things, NRC suspend its
... agreement with the state of Utah under which regulatory authority has been"'

transferred from the NRC to the Utah's Bureau of Radiation [ Division of
Radiation Control], until the state of Utah can demonstrate that it can
operate the Bureau of Radiation [ Division of Radiation Control] in a lawful
manner, and without the participation of licensees, or employees of licensees,
in Bureau of Radiation [ Division of Radiation Control) oversight roles." In
addition, NRDC requested ;. hat the NRC immediately cause the State of Utah to
revoke its licenses to Envirocare, Khosrow Semnani, its President, or any
entity controlled or managed by Mr. Semnani and prohibit the future issuance
of any license by the State of Utah to Mr. Semt. 1 cr any company or entity
that he owns, controls, manages, or with which he has a significant
affiliation or relationship. As a basis for NRDC's request, Dr. Cochran
asserted that a December 28, 1996, article in The Salt Lake Tribune reported

.

ob that between 1987 and 1995 Mr. Semnani made secret cash payments to Mr Larry
W*" F. Anderson, who served as Director of the Utah Division of Radiation Control

from 1983 until 1993. The article also reported that the Utah Attorney
General's office has initiated a criminal investigation into the matter.
Although NRDC's requests that NRC suspend its agreement with the State of
Utah, or cause the State of Utah to revoke licenses that it issued, do not
squarely fall within the scope of matters ordinarily considered under NRC's,
10 CFR 2.206 process, the staff has evaluated the merits of NRDC's request.
The staff's evaluation of these aspects of NRDC's request follows.

II. BACKGROUND

Section 274 of the Atomic Energy Art (AEA), as amen &d, provides the statutory
basis under which NRC can relinquish certain of its regulatory
resporfibilities to the States. This makes it possible for States to license
and regulate the possession and use of byproduct material, source material,
and special nuclear material in quantities not sufficient to form a critical
mass. The mechanism for NRC to discontinue and a State to tssume authority to

' NRC Manual Directive f,.ll, " Review Process for 10 CFR 2.206 Petitions,"
issued September 23, 1994 (revised December 12, 1995), states that the scope
of the 10 CFR 2.206 process is limited to requests for enforcement action
against licensees or entities engaging in NRC-licensed activities. But see
State of Utah (Agreement Pursuant to Section 274 of the Atomic Energy Act of
1954, as Amended), DD-95-1, 41 NRC 43 (1995).
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regulate the radiological health and safety aspects of nuclear materials is an
agreement signed by the Governor of the State and the Chairman. Before
entering into such an agreement, the Governor is required to certify that the i
State has a regulatory program that is adequate to protect public health and
safety. In addition, the Commission, by statute, must perform an independent ,

evaluation and make a finding that the State's radiation control program is
compatible with NRC's, complies with the applicable parts of Section 274 of
the AEA, and is adequate to protect public health and safety. ;

1

IThe AEA was amended in.1978 to require, among other things, that NRC
periodically review Agreement State programs to determine the adequacy of the |
program to protect public health and safety and compatibility with NRC's
regulatory program. Section 274j. of the AEA provides that NRC may suspend or
terminate its agreement with a State if the Commission finds that such
suspensi" or termination is necessary to protect public health and safety.
As mand 6 %d by the AEA, NRC conducts periodic, onsite reviews of each 3

'Agreement State program. The results of these reviews are documented in a
report to the State. The report indicates whether the State's program is
adequate to protect public health and safety and also whether the program is
compatible with NRC's regulatory program. In some past cases, the State is
informed that the findings on adequacy and compatibility are being withheld
pending further review by NRC and the resolution of outstanding issues. j

Cur rently, concerns identified in Agreement State program reviews that do not i

result in program suspension or termintion, r,sult in findings of adequacy, )
with improvements needed, and a finding of compatibility or incompatibility. ;

1
'

The State of Utah originally became an Agreement State on April 1, 1984. At
that time, the State chose not to include authority for commercial low-level
radioactive waste disposal in the Agreement. However, on July 17, 1989,
Governor Norman H. Bangerter of Utah requested that the Commission amend the
Agreement to provide authority for Utah to regulate commercial low-level
radioactive waste disposal. NRC conducted an independent review of Utah's
program for control of' radiation hazards with respect to low-level radioactiva
waste disposal and determined that the State met the requirements of Section
274 of the AEA and that the State's statutes, regulations, personnel,
licensing, inspection, and administrative procedures were compatible with
those required by the Commission and were adequate to protect public health
and safety. The amendment to the Utah Agreement became effective on May 9,
1990, 55 FR 22113 (May 31, 1990).

III. DISCUSSION

NRDC requested suspension of the Agreement with the State of Utah based on
newspaper reports that Mr. Anderson, Director of the Utah Division of
Radiation Control from 1983 to 1993, received secret cash payments from Mr.
Semnini, President of Envirocare. The relationship between Mr. Anderson and
Mr. Semnani is being investigated by the Utah Attorney General's office. In
addition, Mr. Semnani was appointed by the Governor of Utah as a member of the
State's Radiation Control Board. NRDC requested that licensees should not be
allowed to serve on State radiation control advisory boards.

2
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Pursuant to Section 274 of the AEA, NRC relinouished its regulatory authority
for the licensing of the use of certain radioactive material to Utah and
therefore has no direct authority over licensing of these activities in Utah.
However, NRC does have authority to terminate or suspend Utah's Agreement
State program under certain conditions pursuant to 274j. of the AEA. Section274j. states:

The Commission, upon its own initiative after reasonable notice
and opportunity for hearing to the State with which an agreement
under subsection b. [of this section] has become effective, or
upon request of the Governor of such State, may terminate or
suspend all or part of its agreement with the State and reassert
the licensing and regulatory authority vested in it under this
Act, if the Commission finds that: (1) such termination or
suspension is required to protect the public health and safety, or

,(2) the State has not complied with one or more of the
requirements of this sr.ction. The C:mmission shall periodically !
review such agreements and actions taken by the States under the |

agreements to insure [ sic] compliance with the provisions of this i
section. l

. Based upon these periodic reviews, or upon special reviews conducted for
cause, before suspension or termination of an agreement the Commission must !find that:

(1) termination or suspension of a State's program is required to |
protect the public health and safety, or (2) that the State has not complied i

with one or more requirements of Section 274 of the AEA (e.g., the requirement I

for the State program to be compatible with the NRC program). !

of the AEA, as amended, grants the Commission emergency authority toSection 274j(2) !

temporarily suspend all, or part, of its agreement with a State without notice
or hearing if an emergency situation exists requiring immediate action to
protect public health and safety and the State has failed to take steps to '

|

contain or eliminate the cause of danger within a reasonable time.

NRC has conducted six reviews of the Utah Agreement State program since Utahbecame an Agreement State in 1984.
The most recent review of the Utah programwas conducted on June 13-17, 1994. In fact, two separate reviews wereconducted at that time. The routine Utah radiation control program review was

conducted in conjunction with a pilot program entitled the Integrated
Materials Performance Evaluation Program (IMPEP) in which common performance
indicators were used to evaluate both the NRC Regional Office and the
Agreement State programs. The review team consisted of six staff, including
two NRC staff from the Division of Waste Management to participate in the
review of Utah's low-level radioactive waste management regulatory program.
The most recent reviews of the Utah program were conducted after Mr. Andersonhad left the program.

The most recent review included evaluations of prc9 ram changes made in
response to previous review recommendations (including recommendations
concerning the State's low-level radioactive waste disposal program), review
of the State's written procedures and policies, discussions with program
management and staff, technical evaluation of selected license and compliance
files, accompaniment of a State inspector, review of the State's incident and

3
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allegation files, and the evaluation of the State's responses to an NRC
questionnaire that was sent to the State in preparation for the review. In
addition, portions of the review covered the Utah low-level radioactive waste
regulatory program and included review of open items identified in NRC staff
correspondence sent to the State following dispatch of the previous NRC review
letter. Based on these reviews conducted in 1994, the Utah program for
agreement materials was found adequate to protect public health and safety and
was found to be in accordance with the provisions of Section 274 of the AEA.

In light of the foregoing, the issue now is whether the controversy
surrounding the relationship between Mr. Anderson and Mr. Semnani poses a
safety concern of such significance as to require NRC to begin the process to
revoke or suspend Utah's Agreement State program. NRC has determined that it
does not have a basis to initiate such action at this time. NRDC has not
provided NRC with any information that would suggest that an immediate public
health and safety issue exists. As Dr. Cochran notes in his request, the Utah
State Attorney General has initiated a criminal investigation into the matter
of the relationship between Mr. Anderson and Mr. Semnani. Absent specific
information suggesting a public health and sa'ety concern, NRC believes that
it would be premature to initiate the requested subject action pending
completion of this investigation. NRC intends to follow the investigation
closely If at any time NRC receives information of public health and safety
concerns during the investigation or upon its completion, or receives such
information from other sources, including NRC's ongoing Agreement State
oversight activities, NRC will evaluate this information and take such action
as is warranted. NRC is required by law to continue to review the Utah
Agreement State program for adequacy and compatibility.

Envirocare currently has a radioactive materials license from the Utah
Division of Radiation Control (formerly the Bureau of Radiation) and is
authorized to receive waste under the conditions of that license. In |
accordance with State rules, the license is currently undergoing review by the !

State for a five year renewal. The license renewal application was submitted
to the State on January 29, 1996, by Envirccare. The Utah Division of
Radiation Control has indicated it is reviewing responses to the first set of ;

interrogatories on the application, and it continues to inspect and monitor l
!the Envirocare site. The State of Utah has offered, and NRC has accepted, a

briefing on the status of the license renewal review. NRC intends to follow
the State's license renewal review.

1
iNRDC also requested that NRC suspend the agreement with the State of Utah

until Utah demonstrates it can operate its radiation control program without
the participation of employees of licensees in an oversight capacity.
Mr. Semnani was appointed by the Governor of Utah to serve as a member of the
State's Radiation Control Board. In previous Utah program reviews, NRC has j

recommended to the State that it develop formal conflict-of-interest
procedures in coordination with the Attorney General's office. The staff is
satisfied that the State has adopted conflict-of-interest procedures
consistent with those of other division boards within the Utah Department of
Environmental Quality. In addition, NRC has recently learned that Mr. Semnani
has taken a two-month leave of absence from the Utah Radiation Control Board
pending the completion of the criminal investigation.

4
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IV. CONCLUSION

For.the reasons stated above, NRC.has determined not to taks the action
requested by NRDC at this time. NRC will continue to review the Utah
Agreement. State Program as required by law as well as to follow the
investigation being conducted by the State's Attorney General and the State's
review of Envirocare's license renewal applicatior. If at any time ;

termination o suspensi .. of the Utah Agreement is required to' proter.t public |
health and safety or the State has not complied with.one or more of the
requirements of Section 274 of the AEA, NRC.will initiate the proper actions.
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