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PROCEEDINGS

DR. MOELLER: The meeting will now come to
order. This is a combined meeting of the ACRS subcommittees
on Waste Management and Reactor Radiological Effects.

I'm Dade Moeller, chairman of the subcommittees.
The other ACRS members in attendance today are Max Carbon,
William Kerr and Carson Mark. We also anticipate having
Forest Remick, Paul Shewmon and Jesse Ebersole join us.

Our cor.sultants are Ron Kathren, Martin
Steindler, Don Orth, Richard Foster and Frank Parker. And
we also anticipate Mel Carter. He's walking in right now.

The subcommittees will review a variety of
items. We have in fact roughly a two and a half day or
three day meeting. We're hoping to terminate about 2
o'clock on Friday afternoon. The trpics that we will review
include:

One, EPA's low level waste standards, which are
under development. That will be covered Friday morning.

The proposed revision of 10 CFR 20. That will be
covered tomorrow.

And we'll hear discussion from the AIF and ESE
studies on Part 20 and related topics. That's their
National Environmental Studies Project of AIF. I hope I

used the right words.

Thirdly, we'll talk about several topics in
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' DAV/bc 1 support of the NMSS high level waste management program for
2 several high level and low level waste management research
3 projects.
4 And, fifth, we'll hear a presentation on the role
s and activities of the committee on Interagency Radiation
6 Research and Policy Coordination. This is a federal
; interagency committee estab!ished by President Reagan.
8 Since we probably will not have time to prepare
9 written reports on every item tuat we discuss, I would
10 encourage the members and consultants to be penetrating in
il F their questions while, at the same time, being constructive
12_% so that we can provide maximum benefit to the various

. 13 .i speakers.
14 It would seem to me, and I'm guessing, but in
15 terms of written comments, it would probably be useful if
16 ; we can prepare summaries of our talks, at least on the two
17{2 generic technical positions -- che one on groundwater travel
18 P time, and the one which I'll paraphrase as the definition of
19 | the disturbed zone.
20 We may also want to comment briefly on the
21 revision to 10 CFR 60, where they are altering the wording
22 to make it conform to the new EPA standards. Relative to 10
23 CFR 20, I'm just not sure it is going to go out, as I
24 understand it, for public comment. We'll hear about that

. 25 shortly. And it's quite possible that we will wait for
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comment after the public comments are in.

We, of course, have commented several times in
the past as that proposed standard has been developed.

The presentation on Friday morning by the
committee on Interagency Radiation Research and Pclicy
Coordination is primarily informational, as are the
presentations by the AIF on Thursday.

With respect to the Interagency Committee, on a
personal basis, I'm hopeful that we can encourage them to
set up a group to provide some guidance on the computation
of risk, particularly for nuclear facilities such as a high
level waste repository.

In several letters over the past few months, the
ACRS has commented on the EPA standards for a high level
waste repository. And one of the committee's criticisms was
that the standards were, quote, "unduly restrictive",
unquote; or, quote, "overly conservative", unquote.

From my own standpoinrt, I found though that the
number you arrive at, I mean, how restrictive are they? Ten
to the minus what per year is totally dependent, directly
dependent, on tre size of the population that you assume is
being affected by the operation of the repository.

And I hope maybe that we could get the
Interagency Committee to offer some guidance on what is the

proper size population to consider when you're calculating

ACE-FEDERAL REPORTERS, INC.
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' DAV /bc 1 risk for various facilities.
2 Another item relative to 10 CFR 20 is the matter
3 of the de minimis value to use in calculating collective
4 doses to the population. Those who have read it know that
5 | they recommend a cutoff of 1 millirem a year.
6 Several members of the ACRS have proposed that
7 the committee adopt a position on this, not in opposition to
8 | 10 CFR 20 but perhaps in concert with it; although I
9 personally would agree to some sort of a cutoff in
10 calculating collective doses, I believe that the better
11; approach is, rather than expressing the collective doses as
12 ﬁ a single number, the better approach is to state how many
‘ 13 ‘ people are in each dose range category, and give that as
14‘; well as the collective dose.
151f Then no one has any problems in interpreting what
16 : it means.
17 i Lastly, several members of the ACRS have
ISE suggested that we attempt to develop a paper or a report
19 a that might provide some perspective on the nuclear waste
20 problem, particularly high level, or even low level.
21 There within the committee is a diversity of
22 views as to how threatening are the wastes to society. And
23 they have encouraged the committee to try to write something
24 that would provide prospective and help people obtain a
' 25 better understanding ~f the subject.
ACE-FEDERAL REPORTERS, INC.
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I think the last report that the committee wrote
that approached this subject was on December 20, 1976. It
somewhat boggles my mind to think that it has been 10 years,
but apparently it has. And maybe we need to update that in
terms of the ACRS and the review of the subject of high
level waste and low level waste,

There ha’e been a number of developments. There
is the Congress, the act that they have, I guess, recently
passed on the low level waste of 1985, which has significant
impacts. And I hope we'll have time in some of our
discussions to review that.

And in terms of the committee and this
subcommittee in its reviews of the work of the Division of
Waste Management of the NRC on the matters pertaining to
radioactive waste, the Commissioners have clearly asked the
ACRS to become inve ved in this subject.

And we, in fact, I and several others, went out
and met with several groups in the NRC on December 13th to
sort of lay the groundwork not only for this meeting this
week, but we tried to sort of plan what we would be doing in
the future.

As of the moment, our thinking is to have perhaps
during 1986 more meetings. They would be roughly quarterly,
of two or three days each. And then, inbetween, probably

several of the committee members would simply go out and

ACE-FEDERAL REPORTERS, INC.
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2 previous meeting, and plan the next meeting.
3 So we'll see how that works out. Hopefully, it,
R or some modification thereof, will meet our needs.
5 Owen Merrill is the ACRS staff member here for
6 this meeting. He's seated on my right. The rules “or
7 participation in the meeting have been announced as part of 1
8 the notice that was published in the Federal Register on
9 December the 27th, 1985. It is requested as we move along
10 that each speaker first identify himself or herself and
11 é speak with sufficient clarity and volume so that he or she
12!' can be readily heard.

. 13i5 For those in the audience, if there are people
14‘; who desire to speak, and we've received no written comments
15«; or requests for time from members of the public to make oral
16;5 statements, but if someone feels a compelling desire to
17[! cffer some comments, simply let either me or Owen know and
18 | give us your name, and approach one of the microphones, and
19 we'll permit you that opportunity.
20 Here at the desk we have this new speaker system,
21 which, instead of each person having to hold an individual

22 microphone, supposedly, this picks up all mumbles and
23 grumbles as we go along.

24 So if you're having a private conversation, back

‘ 25 awvay.
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(Laughter.)

DR. MOELLER: We have been provided with material
in advance of the meeting, plus there are a number of items
now that have been provided to each of you just this
morning. One of the more important which you'll be provided
with sometime today will be a copy of 10 CFR 20, as it's
proposed to be published in the Federal Register -- oh, it
has been published, I'm informed.

When was it published?

MR. MERRILL: December 27th, I believe.

DR. MOELLER: 1Is that right? December the 27th?

Well, sometime recently. But you will be
provided a copy of that. You have also been provided a copy
of handout number two. It says, Comments on de minimis
levels. Handout number three, Comments on the EPA High
Level Waste Standards. These are ACRS comments.

Handout number four, the proposed draft statement
on De Minimis Collective Doses. Handout number six, which
is several background level letters pertaining to 10 CFR
20. And then I see handout number one, which is the Table
of Contents for 10 CFR 20. They don't have that, but you
will have it shortly.

Before we proceed, let me ask if any of the
committee members have comments, questions, suggestions?

(No response.)
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DR. MOELLER: I see there are none.

Do any of the consultants have questions or
comments before we begin?

(No response.)

DR. MOELLER: Okay. We'll launch right ahead
then, and we'll begin with our first topic, which will go to
roughly 10 o'clock. That's the modifications in 10 CFR 60
to make it conform to the EPA standard for that
presentation; we have Dr. Daniel Fehringer of NMSS.

Go ahead.

STATEMENT OF DR. DANIEL FEHRINGER, RE:

RULEMAKING TO CONFORM PART 60

NMSS

DR. FEHRINGER: The package I'll be sp:aking from
is entitled Rulemaking to Conform Part 60. I just brought
it this morning and it dida't have a number as part ol your
package of handouts. I was not able to make legible view-
graphs so I did not try to use transparencies. I just
passed out the paper, and you have a copy you can read along
with.

On page 2, I list purposes of this proposed
rulemaking. Before I ge* into those, let me say that I'm
aware that the ACRS has expressed concern about the EPA
standard itself. And I'm also aware that we have not

totally reached agreemenrt between the NRC staff and the
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ACRS on that issue. Nevertheless, we do have a
directive--two directives really--to go ahead with this
rulemaking: the Nuclear Waste Policy Act directs us to make
our rules consistent with those promulgated by EPA. And the
Commission has more recently directed the staff to have a
rulemaking package in front of the Commission by

February 15th.

So we feel at the staff level that we have to
accept the EPA standard as it is for the time being, go
ahead with this conforming rulemaking. And if there are
additional issues to be discussed hetween the ACRS and the
staff regarding the standard itself, we'll have to treat
that as a separate issue.

DR. MARK: Accept for the time being, supposing
one came to the conclusion that it's unworkable as written?
How long would it take to change the EPA standard? Five
years?

DR. FEHRINGER: I can't answer that. I'm not
familiar enough with EPA's internal workings to give you an
estimate.

DR. MARK: Well, it's taken something like that
to bring out these standards. What I'm concerned about and
feel should be kept in mind is that the time to change the
standards 1s probably long compared to some of the inputs.

DR. FEHRINGER: 1It's a legitimate argument. I

ACE-FEDERAL REPORTERS, INC.
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2 standards were unworkable, that EPA might be able to move a
3 little bit mcre rapidly than they did in developing th
4 standard in the first place. But that would be pure
5 speculation on my part.
6 On page 2, 1 list the purposes of this proposed
7 rulemaking. i1ue ii.o. and primary purpose is to maintain
8 consistency between Part 60 and the EPA standards, as we
9 were directed in the Nuclear Waste Policy Act.
10 Se ond is to carry out the commitments made in a
11| Commission paper that you reviewed late last year. SECY
1211 85-272. In that Commission paper, we documented some
. 13 ‘ agreements that had been reached between the NRC staff and
14  the EPA staff regarding the assurance requirements section
15 £ of the EPA standard. And we proposed a few, fairly minor
161§ changes to Part 60 that would have the effect of making Part
17 f 60 consistent with the assurance requirements EPA proposed
18 in their standards.
19 The third purpose is to simplify the overall,
20 high level waste regulatocry structure., At the present time,
21 we have two different regulations -- Part 60 and the EPA
22 standard. In this rulemaking, we're proposing to combine
23 those into really one document.
24 We will take all the relevant parts of the EPA
. 25 standard and incorporate them directly into Part 60, so that
ACE-FEDERAL REPORTERS, INC.
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any interested person will have only one document to work
with.

As we do that, we propose to eliminate any
duplicative wording that exists between the two standards.
In some cases, EPA uses different teiminology than Part 6u
does to describe the safe concepts. We're proposing to
incorporate the EPA standards but translate them into the
existing wording in Part 60.

DR. MOELLER: In your writeup on the 10 CFR 60,
this is the fifth draft, January the 3rd, '86, in which we
provided the proposed rule on the summary. On page 3, you
talk about avoiding introduction of redundant terminology.
That's in line 58 on page 3.

And you just used different words. Now, I found
the word "redundant terminology", the phrase, somewhat
difficult to understand. What you're saying is, where EPA
uses a different word to mean the same thing, you'll simply
say somewhere in your standard that this is the same word,
or means the same thing?

DR. FEHRINGER: Yes, we have several places in
the package where we try to explain that we mean the same
thing even though we use different wording. EPA uses the
phrase, "reasonable expectation”, whereas, Part 60 uses
"reasonable assurance". 1In our view, they are exactly the

same concepts and if we were to adopt EPA's phrase in

ACE-FEDERAL REPORTERS, INC.
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addition to the Part 60 phrase, we think that would be a
redundancy in terms, which would mean exactly the same
thing.

"Redundant"™ may not be exactly the right word.
We'll give that some consideration.

DR. MOELLER: When we get into the
discussion...now you just said that "reasonable expectation"
to you is the same as "reasonable assurance". Yet, EPA
explained that reasonable assurance isn't the same. So I
don't know. We'll go ahead and we'll come back.

DR. PARKER: On the same point, you say "to avoid
introducing redundancy", but in fact that's exactly what you
do.

DR. MOELLER: I agree. That's what's my
problem. Go ahead. We'll come back to that.

DR. FEHRINGER: What I mean by redundant
terminology is that if we were to adopt EPA standards
verbatim as they ex.st, then Part 60 would have redundant
terms in it.

DR. PARKER: But you're revising Part 60. You
can't revise the EPA, so you revise the Part 60 totally to
conform with EPA, to use their terminology and that would
not be repetitive.

DR. FEHRINGER: Okay. On page 3, I summarize the

types of changes that are being made, and I've touched on

ACE-FEDERAL REPORTERS, INC.
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some of these already. First, all of the applicable
sections of EPA standards are being incorporated directly
into Part 60. At the current t. me, Part 60 just makes
reference to the EPA standard. It requires compliance with
any applicable standards that EPA has promulgated.

We are proposing to delete that and, instead,
insert the standards directly into Part 60.

Second, as we just discussed, some EPA terms are
being changed to use Part 60 wording.

Third, some revisions to Part 60 definitions are
being made to conform to the EPA terminology. We define
terms like "control area" in Part 60. EPA has come up with
similar definitions for the same term. And we'll be

revising Part 60 definitions to use the EPA wording.

ACE-FEDERAL REPORTERS, INC,
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' DAV/bc 1 Fourth, as we discussed a minute ago, there are
2 some changes from the Commission paper that was reviewed by
3 you last year.
4 Fifth, this is somewhat important. There are no
5 substantive changes necessary for the existing performance
6 ohjectives of Part 60. At the time those performance
7 objectives were developed, we had working drafts of the EPA
8 standard available to us, and we knew in general what

9 direction EPA was headed in.

10 With additional reviews since publication of the
11 EPA standard, we find that there is no need to revise the
12 ﬁ performance objectives of Part 60. The performance
. 13 objectives are that provisions for containment time, release
14ll rate from the barrier system and groundwater travel time.
153: DR. MOELLER: On your number two there, would yocu
16;; clarify that? You're not actually changing the EPA terms to
17 @ Part 60. I guess you're changing Part 60 to read what the
18i EPA says. 1It's confusing.
19 DR. FEHRINGER: We could not revise the EPA
20 standard itself; it will continue to exist as an irdependent
21 document. We will have the identical requirements in Part
22 60, but the restatement of those requirements as they are
23 inserted into Part 60 will use Part 60 terminology.
24 DR. MOELLER: With a phrase explaining that this
. 25 means the same thing as EPA?
ACE-FEDERAL REPORTERS, INC.
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DR. FEHRINGER: Right. 1In the statement of
considerations, it will explain where we made changes.

DR. CARTER: Dade, could I ask you a question?

What's the purpose of this? Admittedly, you are
getting a lct of redundancy, as Dr. Fehringer said. But the
question is, the terms that you use other places, are you
concerned about the impact of these? Are these the property
of NRC that you ought to maintain these other processes, or
other systems?

DR. FEHRINGER: There are terms in Part 60 that
we feel we need to keep because of the existing structure of
Part 60. 1In those cases, we prefer to use those terms as we
incorporate the EPA standard, rather than try to use EPA's
terms and rewrite Part 60 -- terms like "anticipated
processes and events" are woven throughout Part 60. And we
feel that it's useful to maintain that kind of term.

DR. CARTER: But is it external to 60 also? 1If
it wasn't external to 60, the easiest thing would be to
change 60 so that you don't end up with two systems that are
difficult to interpret, instead of just one.

DR. FEHRINGER: Well, for example, DOE's citing
guidelines pick up some of the same concepts, so there are
external uses.

MR. LANAHAN: I think there's quite a bit of

guidance documents that we have put out in discussions with
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them. And we've used this consistent terminology. And I
think we've just confused things.

DR. FOSTER: On that point, you're staying with
the term "reasonable assurance" as contrasted with going to
"reasonable expectation", which EPA uses.

If I track what you have said in here, you bave
kept reasonable assurance but you have further qualified
what you mean by "reasonable assurance" to distinguish that
somewhat from the past use of "reasonable assurance",

Now, I find this very confusing in terms of the
overall regulatory business. If NRC is going to use the
term "reasonable assurance" in one fashion for its reactor
licensing and perhaps other phases of the fuel cycle, now we
have the same term which has further qualification only in
reference to high level waste management. I find this very
confusing.

DR. FEHRINGER: We don't really intend that it be
significantly different except to the extent that you need
to consider different problems in licensing repositories.
The time periods are much longer. You're dealing with
geologic systems which inherently have greater uncertainty
than engineered systems in a reactor plant.

The general level of confidence is intended to be
the same, but we want to recognize that, in licensing a

repository, there are some different considerations that
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have to be dealt with.

DR. FOSTER: But you are saying that the general
level of confidence in using the term “"reasonable assurance"
is the same for, let's say, for reactor licensing as it is
for repositories in spite of the timespans and what not?

To me, this was exactly why EPA wanted to use the
term "reasonable expectation" rather than “"reasonable
assurance”.

DR. FEHRINGER: I didn't read the EPA standard
that way. I read the EPA to say the same thing that I just
said, that in licensing a repository, you have different
considerations, the long time periods, and things of that
sort.,

I did not read the EPA standard to say that a
lower level of confidence is appropriate. That then would
be required in other licensing activities.

DR. FOSTER: Do you anticipate that the staff is
going to be prepared to defend the use of that term in a
licensing proceeding with, let's say, review organizations
that are used to applying the term "reasonable assurance" in
the reactor licensing area?

And that for the repository, lets say, a hearing
board would expect to see the same degree of assurance of
confidence for the waste performance as with, let's say, the

hardware interreactor?
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DR. FEHRINGER: Yes. That's inherent in Part 60
as it exists now. Part 60 currently uses the term
"reasonable assurance". We have a paragraph that explains
that there are different considerations. In this
rulemaking, we're proposing to expand a little bit on that
explanation of those differences.

But the Commission has already said that
"reasonable assurance" is its test of confidence for
licensing repositories, and we are not proposing to change
that.

DR. FOSTER: I predict you're going to have =--
you're buying some additional problems by staying with the
same term.

DR. MOLLTER: Bill Kerr.

DR. KERR: Mr. Chairman, I believe what we're
discussing is not new. The use of general phrases and their
implementation, for example, in the reactor business, the
ALARA terminology of Appendix I of Part 50 has a special
meaning; it's different than it has in other areas.

Appendix I says when we're talking about releases
frem reactors, here is what ALARA means. It's quite
different than what it means in other places, although I
guess it is reasonable to say that there are inconsistencies
in the usc of the terminology. But this is certainly not

the first time that has occurred.
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DR. MOELLER: I guess, Dick, you would say
probably the ALARA has problems also.

(Laughter.)

DR. KERR: I don't disagree.

DR. MOELLER: Parson.

DR. MARK: I don't think I'm as clear on this
point as Dick Foster, but I'm inclined to agree with him
that there are worries here. Supposing you're basing some
implementation of probabilistic risk assessment, and it's
very likely that you will be.

You could say that the mean value obtained by
that method gives you a reasonable expectation. You could
not say it gives you reasonable assurance. For reasonable
assurance, you're going to have to add in some of the
uncertainties.

And since we've been plagued by that ever since
the terms got invented, I'd be happier with a reasonable
expectation.

DR. MOELLER: Go ahead then, Dan.

DR, FEHRINGER: If you turn to page 5, I'll go
through the specific changes that we're proposing. There
are a couple of minor changes that are not included in this
package, such as touching up some wording. I won't take up
your time with those, but I would like to go through the

major changes and point out to you exactly how we are
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revising Part 60.

The first major change is to the definition of
"internal control area", the line in, line out format that's
listed here. You can see the change that is being made. We
are revising the definition to incorporate exactly the
wording that EPA has used with one exception.

EPA uses the phrase "original location of
radioactive waste in the disposal system"; in Part 60, we
already have the term "underground facility", which means
the same thing.

We're proposing to use that phrase in this
definition. Conceptually, the definition is exactly
identical to EPA's.

DR. CARTER: Could I ask you a question?

Do you have any idea what the background of this
is? Because I guess EPA defines this as a special source of
groundwater in terms of their 5 kilometers beyond the
boundaries of the facility.

Do you have any idea where this 5 number came
from?

DR. FEHRINGER: 1In this definition of "control
area", there is a long history of defining this term. This
current de ition is a compromise between two previous
definitions. EPA started defining the control area as being

a one-mile distance from the underground facility. 1In the
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proposed rule, it became 10 kilometers.

pPeople argued that 10 kilometers was too big an
area to commit to this activity. EPA shortened it up to 5
kilometers and put the further restriction on here that the
control area covers no more than 100 square kilometers, the
idea being to avoid committing any more natural resources in
terms of groundwater than were really necessary to get the
job done.

The question on the special source of
groundwater, there's an additional 5 kilometer distance
which is somewhat independent of this. My understanding of
that term is that EPA wanted to avoid a case for a special
source of groundwater 100 miles away from "he repository had
to be evaluated or considered, even though 1t's largely
irrelevant to the performance of the repository. And almost
virtually impossible tc contaminate.

DR. CARTER: The thing that bothers me, I guess,
is that we normally think in terms of control areas, which
they define. But then they, in addition, laid on another 5
kilometer horizontal distance. It looks like to me they're
defining another, quote, "control area", unquote, in the
special case of water.

DR. FEHRINGER: In the special source of
groundwater, they're saving special sources of groundwater

which are within a reasonable distance from the repository
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must be protected to the cutoff point, and how far away from
the repository you have to look for these types of
groundwater is, as you say, in some respects, a second type
of control area.

I think, in general terms, it should be useful to
the Department of Energy in the sense that they won't have
to evaluate special sources of groundwater, hundreds of
kilometers away from the repository.

DR. FOSTER: When I was looking at that,
somewhere I got the impression that defining it as a hundred
square kilometers by itself wasn't enough, becasue you could
sort of gerrymander that hundred square miles so that it was
largely in the upstrea direction to avoid a situation where
you did not take into account the direction of drift to the
groundwater from the repository, that you threw in this
extra requirement of 5 kilometers, so that you couldn't
gerrymander it in the wrong direction for your hundred
square kilometers.

Am T correct on this or not?

DR. FEHRINGER: It is correct that the Department
of Energy has a lot of flexibility in establishing the
control area. They almost certainly will extend the control
area 5 kilometers in the direction of groundwater flow, and
less than that in the upstream directions in order to stay

within the hundred square kilometer restriction.
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DR. FOSTER: But did EPA have that in mind when
they wrote the 5 kilometers?

DR. FEHRINGER: Yes, they did.

DR. MOELLER: How deep does the subsurface go
that underlies such a surface location?

DR. FEHRINGER: The center of the earth, I
guess.

DR. MOELLER: That was my thought. What if it
came out the other side?

DR. FEHRINGER: I hadn't thought of that.

DR. MOELLER: Go ahead.

MR. KATHREN: I think when it gets to the middle
of the earth, it might fall under the Chinese law.

DR. FEHRINGER: Page 6, I list seven new
definitions that ace being proposed. I have not given the
wording of the definitions, but for these seven terms, we
ire proposing to adopt verbatim the wording from the EPA
standard that was quoted in Part 60. The terms being
defined are: active institutional control, community water
systems, passive institutional control, significant source

of groundwater, special source of groundwater,

transmissivity and uranium fuel cycle.

Page 7, EPA useés the term "performance
assessment” in their standard and requires compliance with
the standard be determined in conformance with this. 1In

Part 60, we already have most of the wording that requires
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performance assessment, as EPA views it.

And we're proposing to add one sentence, that is
underlined, which will make this requirement identical to
EPA's requirement for performance assessment.

We are not proposing to use the actual term in
Part 60. 1Instead, this paragraph will require that the same
information be submitted.

Page 8, we come to the topic we just discussed,
reasonable assurance. We are proposing some additional
wording to the current discussion, which explains what we
think "reasonable assurance" means in terms of licensing
repositories as contrasted with licensing reactor plants.

We're proposing to add additional wording which
will further explain the differences that we see in the
concept, not in the level of confidence that's required but

in the application of it to a specific licensing decision.
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Let me breeze through the wording just to make
sure that everybody is familiar with it. We currently
explain that there are uncertainties, there are long time
periods involved, and that those must be accommodated.

We're proposing to end the additional wording saying, this
is a quote:

"Demonstration of compliance with the performance
objectives of 60.112 will also involve predicting the
likelihood and consequences of events and processes that may
disturb the repository. Such predicticns may involve
complex computational models, analytical theories and
prevalent expert judgment. Substantial uncertainties are
likely to be encountered and sole reliance on numerical
predictions to determine compliance may not be appropriate.
In reaching a determination of "reasonable assurance", the
Commission may supplement numerical analyses with
qualitative judgments, including, for example, consideration
of the degree and diversity or redundancy among the multiple
barriers of specific repository."

That is a very key factor in our judgment that
the EPA standards can be implemented. We recognize that
numerical analyses still have substantial uncertainties.
They cannot be the sole basis for licensing decisions.

This wording will make it explicit that a

licensing board or the Commission can rely on additional
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qualitative judgments as well as the numerical analyses that
are submitted.

DR. KERR: In a sense means that there are really
no objective standards by which the process can be judged.

DR. FEHRINGER: That's not what we're trying to
say. There is a standard.

DR. KERR: I'm trying to estimate the outcome of
the process, not what you're trying to say, because if you
depend on expert judgment, that judgment depends on the
experts.

And if you get one group of experts on one
project and another group on another project, what happens
depends on the group of experts.

DR. FEHRINGER: Yes, that's correct. The
Licensing Board is established for that purpose, to pick
between the judgments that are presented and accept the one
that it finds most con-incing.

DR. FOSTER: Are you going to speak any further
about this expert judgment today? Or is tkis a good place
to talk about that?

DR. FEHRINGER: I had not prepared any additional
“iscussion. If you would like to discuss it further...

DR. FOSTER: I have a question on how this
squares with the statement at the bottom of page 16 of our

old fifth draft, lines 376, which reads similarly:
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"Analyses based on best estimates of repository
performance might be found to be inadequate if substantial
uncertainties are present."

I presume that best estimate might very well
include expert judgment. And then this goes on to say:

"In a case notwithstanding the apparent
conformity with the EPA standards, the Commission might
ultimately conclude that it lacked the necessary reasonable
assurance."

when I read that, it seemed to me that that was
really opening up the opportunity for, let's say, throwing
out reasonable assurance for those things that included
expert judgment.

DR. FEHRINGER: What we're trying to say is that
expert judgment must have some substance behind it. If
expert judgment is nothing more than a wild guess, a best
estimate is nothing more than a wild guess, the Licensing
Board does not need to accept that. The Licensing Board can
argue that the case has not Yeen proved, or decide that the
case has not been proven if there is no substance behind
that best estimate.

DR. FOSTER: And, here, I guess, there was
coupling of that with the word "substantial uncertainties".
I would expect that there would be substantial uncertainties

from almost any event associated with one of these
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repositories.

DR. FEHRINGER: There will be substantial
uncertainties. The burden is on the Department of Energy as
the applicant to reduce those uncertainties sufficiently so
that the Licensing Board finds that there is a basis for
accepting the arguments that are made.

If the arguments are nothing more than wild
guesses, the Licensing Board does not need to accept those
arguments.

DR. MOELLER: Well, further confusing this
though, if you go on to line 394 and line 395, it says:

“As issues mature, the Commission will, where
appropriate, use the rulemaking process to eliminate the
uncertainties a_sociated with those issues.”

I find that I don't follow that at all. How is
rulemaking...why don't we do rulemaking then on everything,
if it will eliminate all uncertainties? I don't think
that's what you meant.

DR. FEHRINGER: Other people have commented on
that choice of words as well. The rulemaking eliminates an
uncertainty as far as the licensing process is concerned.
If a particular issue has been addressed and a rulemaking
has been carried out saying this is the way this particular
issue is to be treated, then the licensing process is bound

by that rule.
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We need to have a good bit of information
available to us in order to carry out the rulemaking, and
that's the real rub. If we have enough information to carry
out a rulemaking, we'll try to do so and thereby remove
those issues from the licensing proceeding.

But, of course, we have to have the information
first before we can carry out the rulemaking.

DR. MARK: 1I'd be a lit*le clearer if that phrase
that Dade referred to, which also struck me as hilarious ard
staggering, override the uncertainties.

DR. FEHRINGER: That sounds like a better choice

of words.

DR. MOELLER: Ron?

MR. KATHREN: I just was curious. It falls in
with what you were discussing, Dade. You said something
about expert judgment without a substantial basis.

If you don't have a basis, how can it be expert
judgment?

DR. FEHRINGER: That's a good point, I guess.
There are self-proclaimed experts on subjects. I think you
have a reasonable point that, without a basis, it's not
really an expert judgment.

MR. KATHREN: I suggest perhaps that you
reevaluate that because so much of decision-making will be

based on expert judgment. I don't think necessarily by
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self-proclaimed experts, but by individuals generally
recognized as experts. And there should be some weight
given to this, because I would hope they wouldn't make a
judgment without some substantial technical basis for such
judgment.

DR. FEHRINGER: As you're probably aware, in the
licensing proceeding, all parties typically present their
experts, and they typically have widely different views on
different subjects.

The Licensing Board then looks into the
substantive arguments behind those positions. The message
we're trying to get across is that the Licensing Board must
look at those bases for the arguments. And some arguments
may have less substance than others.

DR. FOSTER: They must also look at the language
which is in the rules very precisely.

DR. STEINDLER: Do you really mean to imply that
you're telling the Licensing Board how to operate? You
don't really mean that, do you?

DR. FEHRINGER: What we're trying to do is
structure the rules so that the Licensing Board has the
flexibility to make the decisions it needs to make without

being bound by the specific wording of the rules that would

constrain it.

DR. STEINDLER: I assume this is not the last
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draft that we're looking at.

DR. FEHRINGER: Right.

DR. MOELLER: Let's go on through the remainder
of your comments then, and then come back to an item by item
review. We are on page 10.

DR. FEHRINGER: Nine. Starting on page 9, we
display how the actual requirements of the EPA standard are
being incorporated in Part 60. The first requirement of the
EPA standard is the preclosure radiation protection
standard. We're proposing to revise Section 60.111(a) as
shown. Paragraph 1 is the wording from the EPA standard
which replaces the previous reference to EPA standards.

Instead of referring to EPA standards, we're
proposing to incorporate the requirements directly into Part
60 by dose equivalent, and so on. Combined dose equivalent,
and so on.

Paragraph 2 contains our current reference to
Part 20, and that that regulation be complied with as well
as te EPA standard.

DR. STEINDLER: 1Is there some significance to the
inclusion of the phrase "at all times" in the second line
from the bottom? It says: "will at all times be maintained
within the limits specified".

DR. FEHRINGER: 1I'll have to check on that and

see. That wording currertly exists in Part 60. We did not
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propose to change it.

DR. STEINDLER: 1I'm trying to find out whether
there's some reason for including this obvious redundancy.

DR. KERR: What does it mean?

DR. MOELLER: I was curious if it meant if you
had an annual release limit on any one day, you could not
release more than 1/365th. That's what it would mean to
me.

DR. FEHRINGER: 1I'll have to check into that with
the legal staff and find out why those words are in there.

DR. STEINDLER: I'm explicitly suggesting to you
that you don't check it with legal staff, that you try to
figure out what the dickens you're trying to say.

Do you mean in fact what Dade just indicated?

DR. FEHRINGER: No. Part 20 does no have a daily
release limit, It has an annual limit.

DR. STEINDLER: You really want conformance to
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