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NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 40 and 150

Uranium Wil Tallings Heguiations.
NRC to EPA
Contorming Requirements

Aaency: Nuclear Regulatory
Commussion.

ACTON: Final ruls.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is issuing
amendments to its regulations governing
the disposal of uranium mill tailings.
These changes conform existing NRC
regulations to the regulations published
by the Environmental Protection Agency
[EPA) for the protection of the
environment from these wastes. The
changes also incorporate some of the
EPA requirements. Commission plans
for the remainder of the EPA
requirements dealing with ground-water
protecticn was the subject of a separate
rulemaking notice. This action is being
‘aken to comply with the legislative
mandate set out in the Uramum Mill
Tailings Radiation Control Act
(UMTRCA) and the NRC Authorization
Act for FY 1983,

EFFECTIVE DATE: November 15, 1985,

ADORESS: Comments received on the

proposed rule as well as the Regulatory

Impact Analysis and the Final

Environmental Impact Statement

prepared by EPA and NUREG-0708

prepared by NRC may be examined at
the Commission's Public Docket Room.

1717 H Street NW.. Washington. DC

between 8:15 a.m. and 500 p m.

weekdays.

FOR FURTHER INFORMATION CONTACT:
sbert Fonner, Office of the Executive
gal Director. telephone (301) 492-8692.

¢ Kitty S. Dragonette. Division of

Waste Management. U.S. Nuclear

Regu.at.ny Commission. Washington,

OC 20535. telephone (301) 427-4300.

SUPPLEMENTARY INFORMA TION:
Introduction and Background

The Nuclear Regulatory Commission
INRC) 18 issuing modifications to its
regulations for the purpose of
conforming them to generally applicable
requirements promuigated by :he
Environmental Protection Agenry (EPA).
These EPA requirements. contained in
Subparts D and E of 40 CFR Part 192 (48
FR 45928: October 7, 1983), r .
applicable to the management of
uranium and thorium byproduct material
and became effective for NRC and
Agreement State licensees and license
applicants on December 8, 1983. Thig
action modifies previously existing

regulations of the Commission to
conform them to the EPA requirements
and incorporates some of the EPA
requirements into the Commission's
regulations. The affected Commission
regulations are contained in Appendix A
to 10 CFR Part 40. which was
promulgated in final form on Cctober 3.
1980 (45 FR 85521). Proposed changes
were published on November 26, 1984
(49 FR 48418). The comment period
originally expired an January 10, 1968
but was extended until February 10.
1985 (50 FR 2293. January 16, 1985).

The action that the Commission will
take with respect to the remainder of the
EPA requirements. primanly those
dealing with groundwater protection,
was the subject of an Advanced Notice
of Proposed Rulemaking (ANPRM)
which requested comment on that
subject (49 FR 46425, November 28,
1984). Under section 18(a) of Pub. L. 97~
415, the Nuclear Regulatory Commission
Authorization Act for fiscal years 1982
and 1983. the Commission was directed
to conform its regulations to EPA's with
notice and opportunity for public
comment.

Overview of Comments oo Proposed
Rule Changes

Twenty-four commenters responded
with 26 sets of comments. Six
environmental groups. seven states, two
Federal agencies. seven industry
representatives. one pro-energy (pro-
nuclear) group and one individual
responded.

Comments were offered on both
general issues and the specific changes
set out in the rrropoud rule. These
comments reflected widely diverse
views. The general issues addressed
were the Commission Authority and
Responsibility Statement. procedural
and junsdictional issues. th» scope of
the rulemaking, the validity ind merits
of the EPA standard. and o'her
miscellaneous topics.

Commenters on the Commission
Authority and Responsibility Statement
were divided. The environmental groups
and EPA disagreed with all or part of
the statement. Industry advocated an
alternate approach relying on general
agency roles. One state supported the
flexibility of the approach described in
the Statement.

Procedural and jurisdictional issues
raised included industry challenging any
conforming action to an EPA standard
that is improper on jurisdictional
grounds and delaying conforming action
until the Tenth Circuit cases are settled.
Three commenters challenged the
legality of not meeting the six month
date to conform and NRC's approach on
conforming in two steps.

Comments on the scope of the first
step rulemaking included general views
that NRC should undertake a completely
new rulemaking and make a number of ,
specific additional changes. One '
environmental group and industry urgedy
NRC 1o undertake new rulemaking to
repiace both EPA and NRC rules.
Additional conforming changes
suggested included tailings cover
specifications, reliance on active
maintenance. and changes based on the
earlier suspension of portions of
Appendix A and initial staff
recommendations to the Commission.

All categones of commenters suggested
additional changes to 10 CFR Part 40,
Appendix A not related to conforming t
the EPA standard.

Virtually all categories of commenters,
expressed dissatisfaction with the EPA
standards in 40 CFR Part 192 as either
too lax or too stringent.

A number of other misceilaneous
topics were raised including Agreement +
State implementation of the alternanvegy
provision which tracks the language in
section 84c of the AEA.

Comments on the addition of the
flexibility provisions of section 84c of
the Atomic Energy Act (AEA) to the
Introduction of Appendix A generally
did not take issue with the addition
itself since it paraphrased the law.

States and environmental groups
expressed concerns about
implementation. Some of the industry
commenters favored extensive
supplemental rulemaking to reduce the
burden on licensees to develop
alternatives.

Comments on proposed changes to
Criterion 1 on the time frame for
protection reflected confusion on goals
or objectives versus requirements and
disagrecment on what the times and
reliance on active maintenance should
be. State and environmental comments
urged times greater than the 1.000-year
EPA design standard on cover longevity
and no reliance on maintenance.

Industry favored a 200-year goal and
relilance on maintenance. i
Comments on the proposed change in
Criterion 4 to replace “maximum -
possible flood” with “Probable |

Maximum Flood " reflected divergent
views on the appropriate design flood !
be used in analyses. Environmental
commenters favored maximum

consc vatism and industry advocated
less conservative assumptions than
either the existing or proposed la

Proposed changes to Criteria 1. 3,
5 were all intended to reflect that the
EPA standard starts from a premise tha
no seepage from new or expanded
impoundments or degradation of
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water are allowed and thet ai! ground with respect to the furisdiction of the
waler is 10 be protected of agencies would be a stronger legal
quadity or wse : position and would eliminate the need
strongly opposed non-usable (o rely on section 84c. One State
3roumd water. recommmended deferring supported the statement and the need
4!l ground-water changew. and argued for NRC and Agreement States to

that the RPA gromnd-watee stands iy review and approve site speaific

are invalid because they fail the alternatives to standards without EPA

Congressionaltest of comparab|ity 1o

standards for wastes of similar hazard

(for e wastes)
Commw‘ “m to incorporation

enviromment or mare strmgent than
warranted by the nsks. Several
Commenters arged NRC 10 keep its more
restnchve redom limit and 3-meter
miniumam cover. [ndustry opposed
i any EPA standards for
howvam matenal
Seversi state and environments!
commenters cbjected to the
incorporation of the EPA ‘aotole
qualifymg the longewity and radom
standard as a design standard oot
requinag coafirmatory momtionng
Averaging proviaons and disregard of
the radec from cover matenals were
also of concemn oa Criterica 6 changes
Commesters quesnoned
implementation aspects of ‘he Cntenon
8 change (0 add as low as praciicable
goals for radon releases
operatons. One mu& argued for
termunology reflected in 10
CFR Part 20 for keeping releases as low
as reasonably achievable (ALARA | as
the true EPA intent
A stall analyus of all the comments
received is available in the NRC's Public
Document Room (PDR). The following
discussion summarizes and responds to
all comments of major or genenc
significance and to all comments that
prompted additional rule changes
Commmsmon Authorsy and
Responm'ality Statement
The notice inchuded a statement on
Commission Authority and
Responsibility.” The statement
summarized the Commission's policy on
the exercise of its responsibelity and
authority for mill tailings, including the
authority to approve site specific
alternatives proposed by licensees
under section 84c of the AEA.
Comments. Cammenters were divided
on this issue. The envircamental groups
and EPA disagreed with the statement.
[ndusiry advocated an aliemate
approach. in mdustry s view. reliance on
the basse requirements of UMTRCA

concurrence.

EPA disagreed with NRC's
interpretation of section 84c. EPA stated
“Section 84c does not confer on NRC
authority to approve or employ
alternative standards or to substitute its
judgment for EPA's regarding the level
of protection necessary to protect public
health and the environment. Rather it
authonizes NRC to approve or employ
licensee-proposed alternatives to NRC's
own general /mp/ementing requirements
. . ." Further. EPA argued that its
standard that requires EPA approval of
site specific alternative concentration
limits is within its authority, not NRC's
under section 84¢. In EPA's view. NRC
must also establish specific
requirements before it can consider
alternatives to them. The environmental
groups were 2 basic agreement with
EPA

Response The Commission conducted
an independent review of UMTRCA and
the legislative history surrounding this
1ssue.

The Commussion reaffirmed that it s
authorized ander section 84c of the AFA
{0 grant exemptions from EPA's
standards without obtaining EPA's
concurrence. The basis for this
conclusion covers four points:

First ia the belief that “specific
Commission requirements” can be
adopted without a rulemaking
proceeding. Section 84a(2) requires the
Commission to ensure that tailings are
managed in conformance with EPA's
standards. Section 84a(2) creates a
statutory obligation on the Comgnission
to enforce EPA's standards independent
or whether the Commission adopts
regulations which would clanfy how the
Commission would enforce those
standards

Second. sechon B4c explicitly states
that the NRC may approve alternatives
which. to the extent practicable. would
achieve safety leveis equivalent to those
which would be achieved by compliance
with NRC's requirements and EPA's
standards. Thus, the NRC is authorized
1o exercise judgment on the level of
protection of public health, safety and
the environment achieved hy & proposed
alternative

Third. UMTRCA does not use the
phrase ‘implementing requiremenis -
Section 84c refers to only “specific
requirements adopted and enforced by
the Commission.” This phrase is clearty

intended to include all requirements
adopted by the Commission to regulate
mill tathngs. The source of the adopted
requirements is immaterial to the
statutory scheme and may include EPA's
detailed standards.

Finally. EPA's comment does not
effectively respond to the Commussion s
argument that EPA site specific
concwrrence in exemptions contradicts
the prohubition am EPA's issuance of a
permut in section 275b(2) of the AEA.

Comments questioning NRC's motives
or intent are offset by the fudmge
requued of the Commismon in section
84¢ o order (o exarcise the flexibality to
approve allernatives. Assertion of legal
right does not equate to an intent to
abuse a nght. The AMC jurisdiction
‘s#ue '» addressed in Lhe following
section

The statement oa "Commission
Authority and Responsibility” is
repeated in this notice without change o
reaffum the Commiseion s pos nam.

Procedursi and Jurisdictional lssume

Comment. The Amencan Miaing
Congress (AMC) presented extensive
legal arguments on the EPA/NRC
junisdictional weee The AMC comments
{cused on the following legal potnes: (1)
Since its raufication of Reorganization
Plan No. 3 of 1970, consistent
Congressional poticy has been to hmit
EPA standard settng authority for NRC
licensed facilities to “generally
Applicable standards.  meamng
standards that are applicable outside
site boundanies and that impose no site
specific design, engineering or
management requirements. (2) Cangress.

n UMTRCA. adopted the division of
insaiction between EPA and NRC first
#slablished o the 1970 Reorganization
Plan and (3) EPA's standards are not
enerally applicable standards ' and
are therefore bevond the junsdiction of
EPA Consequently the EPA standards
are a ‘mere nuility” of no legal force or
effect and NRC is not legally bound to
onform to the standards

Response As noted ear'ier. the
Commission conducted an independent
review of UMTRCA and its legislative
history. The Commission concluded that
EPA generally acted within its
jurtsdiction and found the AMC
arguments flawed The following points
summanze the Commission’s findings:

1 Before UMTRCA. EPA, not NRC,
had pamery authority over both the
radiological and non-radological
'mpacts from urantum mill taikings:

2 During Congressional deliberations
over UMTRCA. NRC attempted to
reduce substantiafty EPA's authority
over radiolopcal hazards of mill tailings
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by limiting it to EPA’s “traditional”
suthority under Reorganization Plan No.
3, i.e.. authority to promulgate only
generally applicable. non-site specific
radiological standards, applicable only
outside the boundaries of the tailings
sites:

3. EPA opposed the NRC's attempt to
transfer to itself EPA’s authority to
regulate mill tailings. EPA's efforts were
partiaily successful and resulted in a
Congressional compromise which
precluded EPA from promulgating site
specific standards but which did not
restrict EPA 1o standards applicable
only outside site boundanes EPA was
also given concurrence authonty over
NRC regulations for controlling non-
radiological hazards.

4. Except for one instance. EPA acted
within its jurisdiction under UMTRCA in
setting environmental standards for
managing radicactive emissions and
hazardous chemica! wastes from
uranium mill tailings: and

5. EPA exceeded its junisdiction by
stating that its concurrence would be
required before the NRC could grant site
specific case-by-case exemptions from
NRC regulations for implementing EPA's
standards. The Commission believes
that such a concurrence role by EPA
also contradicts the 1983 amendment to
UMTRCA which added section 84c to
the AEA.

Commernts. Environmental groups and
EPA commented on the legality of not
meeting the six-month Congressional
mandate to conform by Aprud 1, 1984 and
conforming in two steps. Commenters
asserted that NRC's action 18 illegal. that
it does not mee! the explicit intent of
UMTRCA. and that NRC should
conform to the ground-water standards
in 40 CFR Part 192 immediately Concern
that 8 four-year rulemaking on ground
water delavs compliance with EPA s
ground-waler requirements was
expressed Commenters objected to
NRC's position that conforming to EPA’s
ground-water standards should be
combined with developing a rule that
fully mects the mandate in section
84a'3) to have general requirements that
are comparable to EPA's requirements
for similar matenals regulated under the
Solid Waste Disposal Act EPA argued
that the EPA standards in 40 CFR Part
192 already meet this requirement to be
comparable

Response While it is true that section
275f(3) of the AEA required the NRC to
conform its tailings regulations to EPA's
tailings standards by March 30. 1984,
immediate conformance is not necessary
because the NRC is applying
appropriate aspects of 40 CFR Part 192
in individual licensing actions. Section
275d requires the NRC to implement and

enforce the EPA standards during the

conduct of NRC licersing activities. The

Commission's general obligations under
section 275d may be implemented in
whole or (n part by the NRC's
conformed regulations promulgated in
accordance with section 275f(3). In the
absence of revised regulations unaer
section 275f13), the Commission must
appiy EPA's standards on a case-by-
case basis as determined to be
appropriate in each licensing action.

The NRC's responsibility to
implement EPA s stand in
individual licensing actions,
independent of whether the NRC's

ations are conformed to those
standards. explains why Congress did
not attach any consequences to any
NRC failure to meet the deadline in
section 275f13). Therefore, until the NRC
conforms its regulations, the public
health, safety and the environment will
be protected by the NRC's case-by-case
application of EPA's standards.

The scope and timing of the second-
step rulemaking is still under
consideration. Comments on the
ANPRM are being analyzed A simple
rule change to incorporate the specific
ground-water protection provisions of 40
CFR Part 182 is one option being
considered.

Comment One environmental group
and industry urged that NRC delay
conforming action until the legal
challenges to the EPA standard in the
Tenth Circuit are settled.

Response EPA's rules. where
consistent with their junsdiction. must
be deemed valid unless and until
modified by a court. EPA contends that
its rules were issued 0 accordance with
the statutory authority and requirements
applicable to those rules. Therefore.
EPA contends that its rules have the
force of law. Because the Commission
does not st as a revie court, it must
accept EPA's rules u‘l:\:,ul. unless they
are based on an wnterpretation of
statutory authonty addressed to the
Commission. e g.. section 84c. Thus,
absent a judicial decision to the
contrary, the Commussion mus! exercise
its statutory responsibilites by
implementing EPA’'s standards which do
not conflict with the Commission's
interpretation of its own statutory
suthority.

Scope of Rulemaking

Commaents. Commenters offered a
wide range of views on the scope of the
rulemaking NRC was urged to
undertake an independent new
rulemaking An environmental group
advocated the complete revision of 10
CFR Part 40, Appendix A, as issued in
October. 1880 1o provide more

e ——

pratectioa from radoa. adustry acgesd .
that NRC must undertake @ complataly .
aew inde t rul o replace
both the EPA and NRC rules. industry .o,
unmd‘.tl:n EPA’s ugum arened,, -
sdequately supported by analysis > 7 ~.°
relating costs and risks and are quisidg © -
EPA’s jurisdiction and @2t NRChaz .« .°
provided no analysis establishing that > -

A of Part 40 requirements are . . ?
reasonably related in terms of cost,
risks. and benefits. A key pointm  *
tndustry a nts was the 1963 (Pub. L
97-415) addition to section 84a(1) of the
AEA requiring the Commission to lasere
that the management of byproduct
material takes ”. . . into scoount the -
risk to the public health, safety, and the
environment, with due consideration of
the economic costs and such other -
factors as the Commission determines ‘o
be appropriate ” The industry arguments
imply that this addition mandates a total
reconsideration and revision of NRC
rules Industry also noted the depressed
economic state of the industry and early
stabilization plans that have resulted
since the 1980 rule.

Response To the extent that
commenters have challenged EPA's
compliance with section 84a(1). that
challenge is not property before the
Commission As explained above,
except for matters of interpretation of
the Commission's statutory authonty,
the Commission must take as legally
binding EPA s regulations, unless and
until they are modified by & court.

As for the contention that the 1980
regulations did not properly take into
account risks and economic costs, the
legislative history of section 84a(1)
clearly showed that Congress had no
intention of requiring the Commission to
completely redo the rulemaking on
uranium mill tailings.

Section 84a(1) of the Atomic Energy
Act of 1954 was amended to expliatly
suthorize the Commission to consider
the risk to public health, safety and the
environment with due consideration of
the economic costs of its requirements.
In explaining this amendment. the
Conference Report explicitly eschewed
any attempt to require cost-benefit
analysis for the 1980 regulations The
Conferees stated:

The conferees do not mtend and
specifically oppose by thus language affecting
any pending Litigation or appeal or judicaal
decisions based on the fundamenta! missians
or responsibiliues of the agencies. The
conferees note that this language reflects
sccurately the current regulatary approach of
the agencies The language agreed to by the
conferees should not result in any delays in
establishment of remedial action standards
EPA for exampie has already advised the
conferees that il 1s consrdenng costs \n
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formulating 1ts mactive site requirements /n
addition. the NRC has testifred before
Congress that i too. “m‘“-.”
mn M -] ‘m m
Requirements. Moreowan \n adoping the
language. the conferees inlend neithmr to
divert EPA and NRC from their principal
focus on protecting the public health and
safety nor to require that the agencres engage
n cost-benefit analysis or cptimization

The conferees are of the view that the
economic and environmental costs
associated with standards and requirements
established by the agencies should bear a
reasonable relationship (o the benefits
expected to be derived. This recogrution s
consistent with the accepted approach to
establishing radiation protection standards.
and reflects the view of the conferees that m
promuigating such general environmental
standards and regulations. EPA and NRC
should exercise thewr best independent
‘echnical judgment in making such &
determination. At all imes, the conferees
fully intend that EPA and NRC recognuse as
their paramount respons:buity. protection of
the public health and safety and the
environment [H R Rep. No 97-884

Conference Report). 97th Cong . 2d Sess. 471
(1982) (emphasis supplied) |

Moreover. it would be duplicative for
the NRC to consider again risks and
costs as part of the process of
conforming its requirements to EPA's
standards. EPA has aiready taken risks
and costs into account in formulating its
standards under section 275b(1)
Recognizing that EPA would take these
factors into account. the statute
explicitly does not require the NRC to
consider the same factors as part of the
conformance process. see section
275[(3). This statutory provision. by its
simplicity, just emphasizes Congress
intent to make the conformance
procedure as straigh*forward an
adoption of the EPA standards as
possible.

The Commission views the mandate
in section 84a(1) as applying to all
aspects of its uranium recovery program.
Thus section 84a(1) should be
emphas:zed in Appendix A to make it
clear that the NRC will in fact consider
risks and economic costs and site
specific needs in general. The insert to
the Introduction to Appendix A that
paraphrases section 84a(1) will
explicitly emphasize this point.

The Commussion alsc believes that
implementation of “practicable” should
be consistent with the intent of section
B4a(1) and with the “as low as
reasonably achievabie” (ALARA]
Commussion poiicy stated in 10 CFR Part
20. This point is clarified by
panphnun‘.lo CFR 20.1/¢) in an
addition to the Introduction to Appendix
A

[ndustry comments on the depressed
state of the industry are valid and

licensees are faced with early
reclamation. However, the Commission
believes that this situation only
emphasizes the site specific decisions
needed and does not support the need
for new rulemaking.

Comments. All categories of
commenters advocated specific
suggestions to expand the scope of the
proposed rulemaking. Commenters
generally fell into three categories—
those advocating: (1) Additional changes
needed to conform to the EPA
standards, (2) additional changes that
would make 10 CFR Part 40 more
explicit or more protective of public
health. safety, and environment but that
are not directly related to conforming to
the EPA standards. and (3) additional
changes that would make Part 40 less
restrictive or would conform Part 40 to
the collective intent of Congress
expressed in various legislation and
hearing records rather than conforming
it to the EPA standards. Comments in
the first category were considered
within the scope of this rulemaking,
Comments in the latter two categories
will be considered along with comments
received on the accompanying ANPRM.

One commenter s sted that the
Commission require that design
calculations for covers incorporate a
design margin to account explicitly for
changes in moisture content and
porosity, external erosional forces. and
internal chemical reactions in order to
meet the reasonable assurance
provision of the EPA radon and
longevity standard over the long term

Response. The factors identified are
important to conside* in evaluating
expected cover performance. However
these factors are very site specific and
represent a level of detail that NRC
normally relegates to guidance or
procedural documents. The design
margin recommended 18 essentially
applied in the staff's use of conservative
material parameters in the site specific
evaluation of the design of soil and rock
covers.

Comment. NRC was urged to add an
active monitoring program for tailings
stability to the Commission's rules

Response. Criterion 12 of the
Commuission's rules has a minimum
requirement for annual inspections by
the custodial government agency to
confirm the integrity of stabilization and
the need for any maintenance

Comment. Industry recommended a
number of changes based on the
Commission s earlier suspension action
The recommended changes and
rationale for action were essentially the
same as presented in the suspension
notices. Examples include deletion of
below grade or equivalent as the prime

option in Criterion 3 and deletion of
radium content restrictions on cover
materials in Criterion 6.

Response. The purpose of this action
1 to promulgate nondiscretionary
conforming changes in order to
eliminate conflicts and inconsistencies.
add imposed standards and
Congressional direction, and make
minor editonal or clarifying changes.
Industry comments were mainly
statements or claums based on what

may not be required” and would

require extensive new rulemaking,
Therefore, these comments are
considered outside the scope of the
present action.

Comments on 40 CFR Part 182

Comment. Virtually all categories of
commenters offered comments on the
validity and merits of the EPA standard.
The majority reflected dissatisfaction.

Response. As noted in the
accompanying ANPRM (48 FR 48427),
the Commission must focus on choices
and decisions it must make on actions
within its discretion. Until or unlees
court action sets aside the DANRC o
standards, they are binding on
Agreement State licensees. NRC
licensees are faced with two sets of
effective regulations that contain
conflicting or inconsistent requirements.
Under law, NRC must implement and
enforce both.

Consistent with the Commission
Authonty and Responsibility statement,
the Commission will not implement and
enforce 40 CFR 192.32(a)(2)(v), which
requires EPA’s concurrence on site-
specific NRC alternatives to other
requirements under Part 192, because
that paragraph is contrary to the
Commussion's statutory authority under
section B4c. The Commission believes
that removing conflicts and

nconsistencies in the two sets of
reguiations and using site specific
alternative authority to deal with
occasional site specific problems
represents the best regulatory approach

Thus. comments on the lawfulness,
merits and value of the EPA standards
were considered outside the scope of
this action and were not a factor in
developing this final rule.

Other

Comment One State questioned how
the process of dealing with alternatives
using the type of flexibility afforded by
section 84c of the AEA would work in
Agreement States.

Response. Section 19 of Pub. L. §7-415,
the NRC Authorization Act for fisca!
years 1982 and 1983, added the
following option to section 2740 of the
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AEA for Agreement States: . . . the
State may adopt alternatives (including,
where appropriate. site-specific
alternatives) to the ts
adopted and enforced by the
e e bt o et B
after notice opportunity for pu

that such alternatives will achieve a
level of stabilization and containment of
the sites concerned, and a level of
protection for public health, sa and
the environment from radiological and
non-radiological hazards associated
with such sites, which is equivalent to,
1o the extent practicable. or more
stringent than the level which would be
achieved by standards and requirements
adopted snd enfarced by the
Commission for the same purpese and
any final standards promuigated by the
Administrator the Environmental
Protection Agency in accordance with
section 275. Such altemative State
requirements may take into account
local or regional conditions. including
geology topography. hydrology and
meteorology.”

The Commission must determine that
alternative standards adopted by the
State achieve the required levels of
protection. Further, the Comaussion
must notice the alternatives and provide
an opportunity to request public hearing
This additional flexibility to adopt
generic or site speaific standards is
available to the State regardless of the
status of the State's regulations.

The comment does point out that 10
CFR 150.31 should be amended to add
the option quoted above. Including the
language in Part 150 is not legally
required for the State to exercise the
option, but the amendment to Part 150
would clanfy the situation.

No comments were received on the
Regulatory Flexibility Certification or
Paperwork Reduction Act Statement in
the notice. No specific comments were
received on the NEPA discussion under
Impact of the Amendments.

Comments on Specific Proposed
iuoanuua:nwmom
art 40

The proposed rule preamble listed the
specific modifications and rationale for
each change. The list followed the order
of 10 CFR Part 40. Appendix A. In the
following analysis, each of the
modifications are summarized and
addressed. The system from
the proposed rule preamble is used.
Introduction

Modification 1.(a). Typographical
error and no eom;:}n%;m received

Modificotion 1. proposed
change deleted an outdated information

submittal requirement associated with
the 1980 pﬂuﬂu of Appendix A.

Commeat One commenter expressed
concern that the deletion would mean
that detailed information on licensees’
programs showing how they meet the
criteria in Appendix A would not be
required.

Response. Licensee compliance with
Appendix A and the EPA standards is
being handled and documented in the
routine course of licensing and
enforcement activities. A specific ar
separate submittal is not needed and
would represent an unwarranted burden
on licensees.

Modification 1.{c). This change would
add a paraphrase of the provisions of
section B4c of the AEA. The |
provides applicants and licensees the
opportunity ‘o propose alternatives to
the specific requirements of Appendix
A

Comments. Comments on the addition
of the flexibility provisions of section
84c to the Introduction generally did not
take issue with the addition itself since
it paraphrased the law. States and
environmental groups expressed
concerns about implementation. Some of
the industry commenters favored
extensive supplemental rulemaking to
reduce the burden on licensees to
develop alternatives.

Response. The Commission agrees
that additional guidance on how to
implement the section 84c flexibility
may be needed. Generic guidance is
difficult to prepare absent experience
with specific proposals. NRC has used
this flexibility only once. In addition,
detailed implementation guidance s
normally not included in the
Commission's rules. It is developed in
more flexible guidance documents.

Criterion 1

Modification 2.(a). This change would
delete, “thousands of years,” and add
the 1,000-year time frame in the EPA
design standard. Editorial errors
confused the specifics of this
modification. The first paragraph of
proposed modified Criterion 1 should
have read: “In selecting among
alternative tailings disposal sites or
tud;m&tht adequacy of existing tailings
sites, the following site features which
will determine the extent to which a
program meets the broad objective of
isolating the tailings and associated
contamunants from man and the
environment during operations and for
1,000 years thereaflter, without ongaing
active maintenance, shall be
considered.”

Comments. Comments on
changes to the time frame in Criterion 1
reflected confusion on goals or

objectives versus requirements and
disagreement on times and reliance on
active maintenance. State and
environmental comments urged times
greater than the 1.000-year FPA design
standard on cover longevity and no
reliance on maintenance. ndustry
favored a 200-year goal and reliance oa
maintenance.

Response. Comments highlighted an
important reason for the reactions to the
existing language and the proposed
change. The first paragraph of Criterion
1 is a statement of a very general goal or |
objective, not a specific standard or

‘
.

requirement. The proposed change and :
associated editorial errors compounded

the problem. It was intended to prevent ‘ £
misundersiandings due to the reference
to thousands of years, not to repeat the
specific design standard being added to
Criterion 8. {
Comments advocating a 200-year goal |
are directed at the EPA design standard
and how it will be implemented in site
specific actions. EPA's primary design |
standard is 1,000 years. Accordingly, the
Commission has no discretion to
promulgate a different design standard
for a shorter period. Nor is the :
Commussion authorized to establish a
longer period as a stabilization
requirement. The Commission's
authority under section 84a(1) must be i
read in conjunction with the limits on
that authority in section 84a(2). Taken
together, these provisions authorize the
Commission to exercise its discretion |
within the bounds established by EPA's
standards, Farther. as a general goal,
permanent isolation with no planned
reliance on active maintenance is
consistent with the findings in the GEIS,
the EPA standard and the Congressional
intent in section 181x(2) of the AEA that
states. . . . the need for long term
maintenance and monitoring . . . will be
minimized and, to the maximum extent
practicable, eliminated.” Because
Congress did not flatly prohibit
maintenance, NRC may consider it, but
the preference for no maintenance is
clear.
The first paragraph of Criterion 1 is
being clanfied to emphasize that it l
states a goal and not a standard, and to
delete any specific time frame. “Shall” is
being changed to “should™ in the fourth
paragraph of Criterion 1 to further
emphasize the goal concept. |
Modification 2.(b). This change would
delete the ground-water modifier
“usable” to be consistent with the ;
primary thrust of the EPA standard to '
protect all ground water.
Comments. State and environmental
commenters supported this and

industry opposed it for reasons !
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Respoase. As noted earlier, comments
directed at the validity and ments of the
EPA standar are considered outside
the scope of this rulemaking proceeding.

Comments. Several comienters urged
NRC to keep its more restrictive radon
limit and 3-meter minimum cover.
Commenters urging NRC to keep its
more restrictive radon limit argued that
the 2 picocurie flux is ALARA. is easily
met based on the Department of
Energy's (DOE) Title | research
experience and is cost effective.
Comments urging that the 3-meter
requirement be retamned based their
position y on the protection 3
meters of earth affords against erosion
and intrusion.

Response. The new issue raised on
the radon linut is the reference to Title |
research. The DOE Title | research
experience compared costs for different
types of cover stategies: however these
studies did not include analyses which
would result in conclusions on the
warranted levels of radon releases from
covered tailings. To truly investigate
whether the meeting of the 2 pCi/m?s
flux criterion is ALARA would require a
cost-benefit analysis, which EPA did in
promulgting its standard. EPA
established the radon flux limit at 20
pCi/m?*s and NRC must conform

The specific thickness of 3 meters was
set to meet a 2 picocurie or twice-
background performance criteria and is
inconsistent with the higher EPA 20
picocunie flux limit. Alternatives to earth
or in conjuction with earth may be
adequate o meet the new, higher flux
limit. Further. well designed rock covers
on the tops and side sl of reclaimed
tailings can provide cient erosion
and intruder protection so that 3 meters
of earth cannot be justified on the basis
of the EPA longevity standard.
Therefore. the three meter requirement
has been deleted as inflexibly
inconsistent with EPA’s radon flux
standard.

Comment. One State objected to
including the 200-year minimum
longevity requirement based on the
small incremeantal costs and practicality
of meeting the longer (1.000-year) time
and the longevity of the nazards from
tailings.

Aesponse. The 200-year minimum
longevity requirement provides relief in
those umique reclamation situations
where the criterion can be
shown to impose too much of a cost
hardship. The Commission views the
EPA langevity standard o be 1.000
years unless site specific circumstances

preciude meeting 1.000 years.
Comment. One State objected to
NRC's use of standards

demgn
and suggested that NRC rules explicitty

require proof that the design has been
met by the reclamation actions.
Response. The EPA longevity and
mwum-.w
tandard. Requirements to confirm
.d.q-eyddu.m-dnh
constroction have merit but will be very

compliance with designs approved and
specified in license conditions. If unique
site circamstances warrant, a
requirement to confirm design
parameters after the fact is not
precluded.

Comments. Three commenters offered
clanfying suggestions. They included
clanfying the reference to “permanent
dnpoal." defining the term “disposal
area.” and chanou the longevity
design standard will be implemented.
One commenter also suggested that the
standard be clarified to make it clear,
that to the extent practicable, the cover
would still meet the 20 picocurie flux
limit at the end of the 1,000-year design
period.

Response. The Commission is
mplmnnng the w to clarify

‘permanent dupoul but believes that

“disposal area” is adequately addressed
in the context of the proposed changes.
The suggestion 1o address
implementation would result in a 'evel
of detau in the rule normally relegated
to NRC guidance documents.

The Commission that the EPA
standard is not ¢ clear that the
flux limit is to be met throughout the
effective demgn life to the extent
practicable and is clarifying this point.

Comments. Industry

including any EPA st for
thorum material or. if some
standard s included. suggested that
explicit flexibility for site specific
decisions should also be included.
ndustry also suggested a 50 year
stabilization time period for tho~ium

b inaterials.

The comments opposin
incorporation of the EPA standards
thortum byproduct material generally
express dissatisfaction with the EPA
standard itself. The thorium standards
proposed for insertion are already in
affoc on NRC and State licensees and

. The EPA standard

n 0 CFR 19242 m for substitute
generic provisions to those in Subpart E,
but with EPA concurrence. NRC has the
2uthority to consider and approve site
specific alternatives if the finding in
section e of the AEA can be made.

Modification 8(b). This change would
add the two radon flux modifying
footnotes from the FPA standard that
specify that no monitoring is required,

P ——

averaging is allowed. and cover
materials do not have to be considered
in meeting the flux limut.

Comments. Several State and
environmental commenters objected to
the incorporation of the EPA footnote
qualifying the longevity and radon
standard as a design standard not
requiring confirmatory monitoning.
Averaging provisions and disregard of
the radon from cover materials in the
footnotes were also of concern.

Response. The footnotes quoted from
the EPA standards in 40 CFR Part 192
are necessary to define how EPA
intended the longevity and radon
standards to be used. The footnotes set
the conditions which EPA supported as
a reasonable balance of cost and benefit
that would be achievable with present
state of the art. The practical problems
which led EPA to issue a design
standard and NRC experience in radon
attenuation measurements and
calculations convince the Commission
that flux monitoring should not be
mandated. Measurement of flux levels in
the field is difficult and subject to wide
variations due to factors such as
sensitivity to measurement methods,
meteorological vanations,
nonhomogeneity of the tailings piles,
and disturbance of the radon releases
by the monitoring process. NRC's
current method for providing reasonable
assurance that the EPA flux standard
will be met focuses on the selection and
application of parameters and
calculational methodology for radon
barrier design. NRC expects to review
quality assurance records durmg
construction to assuge that the approved
design is implemented in the field. The
Commission notes that Agreement
States can adopt more restrictive
standards than EPA or NRC and may
mandate monitormg if desired

NRC experience also supports the
need for averaging over the
impoundment. The tailings are not
homogeneous. As a practical matter,
radon transport offsite results in mixing
before the public is exposed so that
doses are reflected by average values.
Details on calculation methods are more
appropriate in guidance documents that
can be tailored o site specific
conditions and track state-of-the-art
experience.

Concern about high radium content of
cover materials is addressed in the
second paragraph of the proposed
modified Criterion 8. The second
r.n.nph contains the requirements on

ow radium conteat that were already in
Appendix A. The footnote only clarifies
that the PPA standard applies (o the
tailings flux through the cover and that
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{»n from cover materials are not to be
,ded 1n demonstrating compliance
« th the 20 prcocune flux.
Wit cation 6.4c). This change would
~rect @ typographical ermor and delete
j-meler requirement.
o new issues were raised on this
\Joa. frcaton 6.(d). This change would
id the threshold radium levels for
inplicability of the EPA standard on
cevity and control of radon releases.
Comments. One State expressed the
ow that the provision allowing
. eraging of radium content over 100
juare meters allows highly
sminated small areas to be ignored
«nd 15 therefore insufficiently protective
Other comments were based on the
v v and ments of the EPA
standards, particularly the thorium
standards
sporse The proposed language is
jed to reflect the conditions under
viich EPA intended the longevity and
ydon standard to apply. The
nodification as proposed would allow
NRC 1o be more restrictive if warranted
y site specific conditions. NRC may
juire some degree of control for areas
taminated above background but
elow the threshold levels. A rule
hange is not neceded to maintain this
1 a site specific basis

i

-

" {a) The change would
i the EPA standard on the “as low as
ticable” goal for radon releases
nq operations
( ents Commenters questioned
piementation aspects of the Criterion
Fange One commenter argued for the
rent terminology reflected in 10 CFR
ot 20 for keeping releases as low as
sonably achievable (ALARA) as the
EPA intent
s#. The Commission agrees
1 LPA's intent was 10 impose the
\EA principal and that ALARA is
r nsistent with Commission
n protection policies as reflected
FR Part 20. The actual language
@ standard has greater legal force
the preamble for the rule, but in
1se. since numerical values or
([ic provisions are not
ved. the Commission has more
vibtiity in conforming.
odification 7.(b). These changes
4 add language from the EPA
indard imposing 40 CFR Part 190
. lent limits for thorium byproduct
i'‘erials and compliance with 40 CFR
Part 440, Subpart C
Lomments. One environmental
mnenter objected to the “reasonable
“surance” language Industry repeated
fitions to all the thorium standards

[ndustry recommended that waiver
provisions from a recent EPA
rulemaking under the Clean Air Act (50
FR 5190, February 6, 1985) be
incorporated into the thorium dose
limits. Industry also opposed adding the
language requiring compliance with 40
CFR Part 440, Subpart C stating that
these regulations are invalid since EPA
lacks authority to reguiate byproduct
material under the Clean Water Act.

Response The proposed text was
quoted verbatim from the EPA standard
in 40 CFR Part 192. No deletions or
modifications of existing NRC rules are
involved. The proposed change
incorpurates for clarity standards that
are already binding on NRC licensees
and eliminates the need to refer to 40
CFR Part 192 for any requirements other
than ground-water protection. The
waiver provisions suggested may have
ment in considering site specific
situations but are outside the scope of
this rulemaking. The Commission sees
no mernt in arguments that 40 CFR Part
440, Subpart C, is invalid as a standard
incorporated by reference into 40 CFR
Part 192

Modification 8 Criteria 2. 7, 9, 10, 11,
and 12 are not affected by proposed
changes

Changes to these criteria
recommended by commenters are
outside the scope of this rulemaking

Modis

The Commission is issuing the
following modifications to Appendix A
to 10 CFR Part 40

1. Introduction.

(a) In the second sentence of the third
paragraph. change “amendability” to

amenability

(b) Delete the fourth paragraph in its
entirety

(c) Add the {ollowing two paragraphs
at the end

Licensees or applicants may propose
alternatives to the specific requirements
n this Appendix. The alternative
pJroposals may take into eccount local or
regional conditions, includir; geology.
topography. hydrology, e”.d
meterorology. The Cor.mission may find
that the proposed al’ematives meet the
Commission s reg'.urements if the
alternatives will achieve a level of
stabilization ard containment of the
sites concern/.d. and a leve! of
protection for public health, safety, and
the environment from radiological and
nonradiological hazards associated with
the sites, which is equivalent to, to the
extent practicable, or maore stringent
than the level which would be achieved
by the requirements of this Appendix
and the standards promulgated by the

cations

Environmental Protection Agency wn 40
CFR Part 192, Sabparts D and E."

“All site speaific liceasing decaisions
based on the criteria in this Appendix or
alternativec proposed by licensees or
applicants will take into account the nsk
to the public health and safety and the
environment with due consideration to
the economic costs involved and any
other factors the Commission
determines appropriate. in implementing
this Appendix. the Commission will
consider “practicable” and “reasonably
achievable” as equivalent terms.
Decisions involving these terms wall
take into account the state of
technology. and the economics of
improvements in relation to benefits to
the public health and safety and other
societal and sco10economic
considerations, and in relation to the
utilization of atomic energy in the public
interest

2. Criterion 1

(a) Revise the first paragraph to read

The general goal or broad objective
in siting and des:ign decisions is
permanent isolation of tailings and
associated contaminants by minimizing
disturbance and dispersion by natural
forces, and to do so without ongoing
maintenance. For practical reasons,
specific siting decisions and design
standards must involve fiaite times (e g.
the longevity design standard in
Criterion 6). The foilowing site features
which will contribute to such a goal or
objective must be considered in
selecung among alternative tailings
disposal sites or judging the adequacy of
existing tallings sites

(b) In the second listed item of the
first paragraph, delete the word

Usduie
In the fourth paragraph delete the
waord “shall” and insert "should”

). Criterion 3

(a) Delete the modifers " high quality”
for ground water in the third sentence

§ Cntenion 4

1) Revise paragraph (a) by deleting

maximum possible flood” and wnserting
floods

S. Criterion §

a) Add the following paragraph at the
beginning:

Licensees and appiicants are
reminded that Subparts D) and E of 40
CFR Part 192 have been applicable since
December 6. 1983. The goal of the EPA
standards in 40 CFR Part 192 is
nondegradation of al! ground water. The
primary ground-water standard in 40
CFR 192.32(a)(1). which applies to new
or expanded impoundments, does not
include consideration of existing or
future ground-water quality. The
secondary standard in 40 CFR




192.32(a)(2) applies to management of all
byproduct material including existing
and n- w or expanded impoundments. In
the secondary standard, several ground-
water quality criteria are considered.
especially in site specific decisions on
applications for alternate concentration
limits. Criterion 5 supplements and does
not conflict with or modify provisions of
40 CFR Part 192. Until or unless the
Commission undertakes additional
rulemaking as described in the advance
notice of rulemaking published
in the F Register on November 26,
1984 (49 FR 46425), licensees and
applicants should consult 40 CFR Part
192 for the applicable ground-water
protection requirements. In the interim,
the Commussion is applyng appropriate
aspects of 40 CFR Part 192 in individual
licensing actions on a case-by-case
basis through license conditions and
orders.”

(b) Delete in its entirely the first
paragraph beginning ‘Stcps shall be
taken . . .” and ending “. . . this
objective.” and insert the fol! owing: “In
developing and conducting ground-
water protection programs, applicants
and licensees shall consider the
following:™.

(c) In the first listed item under the
first paragraph beginning with
“Installation of . . .* delete the words
“low permeability” as a characteristic of
bottom liners.

(d) In the second paragraph bcgmmn.

“Where ground water impacts . . .
delete the phrase "to its poumul use
before milling operations began to the
maximum extent practicable.”

{e) Delete in its entirety the third
paragraph beginning “While the prima
method of protecting ground water 3 'J
be isolated . . " and ending .
current or polcnml uses.”

(f) In the first sentence of the fifth
paragraph beginning “This information
must be gathered " delete the word
“usable” where it modifies “ground
water.”

6. Criterion 6.

(a) Delete the first sentence in
entirety, beginning with “Sufficient earth
cover . . ." and ending with “. . . meter
per second.”, and in its place insert “In
disposing of waste byproduct material,
licensees shall place an earthen cover
over tailings or wastes at the end of
milling operations and shall close the
waste disposal area in accordance with
a design' which provides reasonable
assurance of control of radiological
hazards to (i) be effective for one
thousand years, to the extent reasonably
achievable, and, in any case. for at least

200 years, and (ii) limit releases of
radon-222 from uranium
materials, and radon-220 thorium

byproduct materials, to the atmosphere
S0 as to not exceed an average® release
rate of 20 picocuries per square meter
per second (pCi/m?) to the extent
practicable throughout the effective
design life determined pursuant to (i)
above.”

{b) Add to Criterion 6 the following
two footnotes which accompany the
revised first sentence: Footnote (1) “The
standard applies to design. Monitoring
for radon after installation of an
appropriately designed cover is not
required,” and footnote (2) “This
ave applies to the entire surface of
uchngx.spoul area over periods of at
least one year, but short compared to
100 years. Radon will come from both
uranium byproduct materials and from
covering materials. Radon emissions
from covering materials should be
estimated as ‘pcn of developing a
closure plan for each site. The standard.
however, gpplies only to emissions from
byproduct materials to the atmosphere.”

(c) In the fifth sentence of the first
paragraph. replace "non-soiled” with
“non-soil.” and replace the words “to
reduce tailings covers to less than three
meters” with the words “as cover
materials.”

(d) At the end of Criterion 8, add a
new paragraph to read: “The design
requirements in this Criterion for
longevity and control of radon releases
apply to any portion of a licensed and/
or disposal site unless such portion
contains a concentration of radium in
land, averaged over areas of 100 square
meters, which, as a result of byproduct
material does not exceed the
background level by more than: (i) 5
picocuries per gram (pCi/g) of radium-
226, or, in the case of thorium byproduct
material, radium-228, averaged over the
first 15 centinieters (cm) below the
surface, and (ii) 15 pCi/g of radium-228,
or. in the case of thorium byproduct
material, radium-228, averaged over 15-
cm thick layers more than 15 cm below
the surface.

7. Criterion 8.

(a) At the end of the first full
pm'uph. add a new sentence to read
or to closure,

emissions
from surface impoundments must be
kept as low as 's reasonably
chievable.”

(b) Following the third full paragrapn
of Criterion 8. just before Criterion 8A,
insert the following two new
paragraphs:

" operations producing or
involving thorium byproduct material
must be conducted in such a manner as
to provide reasonable assurance that the
annual dose equivalent does not exceed
25 millirems to the whole body, 78
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millirems to the thyroia. and 25
millirems to any other organ of any
member of the public as a result of
exposures to the planned discharge of
radioactive materials, radon-220 and its
daughters excepted. to the general
environment.”

“Uranium and thorium byproduct
materials must be managed so as to
conform to the applicable provisions of
Title 40 of the Code of Federal
Regulations, Part 440, Ore Mining and
Dressing Point Source Category: Effluent
Limitations Guidelines and New Source
Performance Standards, Subpart C.
Uranium, Radium. and Vanadium Ores
Subcategory, as codified on January 1.
1983."

8. Criteria 2. 7, 9, 10, 11, and 12 are not
affected by this action.

The Commission is also issuing the
following change to 10 CFR Part 150:

9. At the end of § 150.31, a new
paragraph (d) is added to read: "In
adopting requirements pursuant to
paragraph (b)(2) of this section, the State
may adopt alternatives (including,
where appropriate, site-specific
alternatives) to the requirements
adopted and enforced by the
Commission for the same purpose if,
after notice and opportunity for public
hearing, the Commission determines
that the alternatives will achieve a level
of stabilization and containment of the
sites concerned, and a level of
protection for public health, safety and
the environment from radiological and
nonradiological hazards associated with
such sites, which is equivalent to, to the
extent practicable, or more stringent
than the level which would be achieved
by standards and requirements adopted
and enforced by the Commission for the
same purpose and any final standards
promulgated by the Administrator of the
Environmental Protection Agency in
accordance with section 275. Alternative
State requirements may take into
account local or regional conditions,
including geology. topography,
hydrology and meteorology.”

The Commission is also adopting the
standard convention on imposing an
obligation or expressing a prohibition.
This convention is endorsed by the
Office of the Federal Register and is
being used in a significant portion of
Federal regulatory writing. In this
convention, “shall” is used to impose an
obligation on an individual or a legal
entity capable of performing the
required action, “must” is used as the
mandatory form when the subject is an
inanimate object and "may not” is used
to express a prohibition. All of
Appendix A now reflects this standard
convention.
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Section 84c. of the Atomic Energy Act
states that

A Licensee may propose alternatives to

specific requirements adopted and enforced
by the Commission under this act. Suca
Jlernative proposals may lake into sccount
local or regional conditons, including
geology. topography. hydrology and
meteorviogy. The Commussion may treat sach
alternatives as satisfving Commission
requirements if the Commussion determunes
that such alternatives will achieve a level of
stabilization end containment of the sites
concerned. and a level of protection for
public health. safety, and the environment
from radiological and nonradiological
hazards associated with such sites. which is

1rivalent to, to the extent practicable, or
more stringent than the level which would be
ichieved by standards and requirements
idopted and enforced by the Commission for
he sanmy: purpose and any final standards
promuigated by the Admunistrator of the
Fnvironmentsl Protection Agency in

cordance with section 78

The Commussion historically has had
the avthority and responsibility to
reguiate the activities of persons

censed under the Atomic Fnergy Act of
1954, as amended. Consistent with that
authority and in accordance with
section 84c. of that Act. the Commission
has the discretion to review and
approve site specific altermatives to
siandards promulgated by the
‘ommussion and by the Administrator of

= Environmental Protection Agency. In
the exercise of this authority, section
#4c. does not require the Commission to
ot'ain the concurrence of the
Administrator in any site specific
alternative which satisfies Commission
requirements for the level of protection
for public heaith. safety, and the
environment from radiological and
nonradiological hazards at uranium mll
tatlings sites. As an example, the
Commission need not seek concurrence

f the Administrator in case-by-case
leterminations of altermnative
concentration limits and delisting of
hazardous constituents for specific sites.
It should be understocd that the
proposed conforming regulations deal
with the exercise of the Commussion's
responsibility and authority under the
Atomic Energy Act of 1954, solely as
regards uranium mull tailings sites and
have no broader connotation.

The Commission believes that
licensee proposals for alternatives can
be an important and effective way to
help deal with the problems associated
with implementing the new EPA
standards. The Commission ts that
it may require several years to have its
conforming regulations fully in place. It
expects to use the flexibility provided

by section 84 in the interim to consider
and approve altermative proposals from
licensees. Section 84c. provides NRC
sufficient authority to independently
approve alternatives so long as the
Commission can make the required
determination.

Impact of the Amendments

The Commission's actian in issuing
these modifications to its regulations in
Appendix A to 10 CFR Part 40 is to
conform them to the new EPA
standards. These changes are for the
purpose of avoiding conflicts and
inconsistencies between the text of the
two rules, and for clarifying previously
existing language so as to be compatible
with the new requirements. The action
taken here by the Commission is a
consequence of previous actions taken
by the Congress and the EPA, and is
legally mandated in section 275b(3) of
the Atomic Energy Act of 1954, as
amended.

Commission action in this case is
essentially nondiscretionary in nature,
and for purposes of envirorunental
analysis, rests upon existing
environmental and other impact
evaluations in the following documents:
(1) “Final Environmental Impact
Statement for Standards for the Control
of Byproduct Materials from Uranium
Ore Processing (40 CFR Part 192),"
Volumes 1 and 2, EPA 520/1-83-003-1
and 2 (FEIS), September 1983, and (2)

Regulatory impact Analysis of Final
Environmental Standards for Uranium
Mill Tailings at Active Sites.” EPA 520/
1-83-010 (RIA), September 1983, both
prepared in support of Subparta D and E
of 40 CFR Part 192, and (3) “Final
Generic Environmental Impact
Statement on Uranium Milling,”
NUREG-0708, September 1980. prepared
in support of Appendix A of 10 CFR Part
40.* The Commission believes that these
supporting analvses for the EPA
standards and the existing Commission
regulations provide a more than
adequate environmental review for the
standards addressed in this rulemaking
and that no additional impact analysis
is warranted by the conforming actions
issued in this final rule. The EPA

' Single copies of the FETS and the RIA. a0
avuilable may be chtained from the Program
Management Office (ANR-458) Office of Radiation
Programs. U S Envionmental Protection Agency
Waeshungton. DC 20480 (elephone number (703) 587
st

! Copres of NUREGIT08 may be purchased by
calling (202) 275-2080 or by writing o the
Superinsndent of Documents. US Covernment
Printing Office. P O Box 17082 Washington. DC
20013-7082 or purchased (rom the National
Technical information Service Department of
Commeron. 5288 Port Royal Rosd. Springfield. VA
e

er.gaged i1 and completed a NEPA
process with full consideration of
environmental concemns, and for the
purposes of this rulemaking action. can
be viewed as the lead agency.

Paperwork Reduction Act Statemant

This rule does not contain a new or
amended information collection
requirement subject to the requirements
of the Paperwork Reduction Act of 1980
(44 US.C. 3501 et seq.). Existing
requirements were approved by the
Office of Management and Budget
approval number 3150-0020.

Regulatory Flexibility Certification

As required by the Regulatory
Flexibility Act of 1880. S US.C. 605(b).
the Commission certifies that this rule
will not have a significant economic

mpact upon a substantial number of
small entities. Therefore, no Regulatory
Flexibility Analysis has been prepared.
['he basis for this finding is that of the
licensed uranium mills, only one
qualifies as a small entity. Almost all
the mills are owned by large
corporations. Three of the mills are
partly-owned by companies that could
qualify as small businesses, according to
the Small Business Administration
generic small entity definition of 500
employees. However, under the
Regulatory Flexibility Act. a small
business 1s one that is independently
owned and operated. Decause these
three mills are not independently owned
they do not qualify as small entities

List of Subjects
10 CFR Pant 0

Government contracts, Hazardous
materials-transportation, Nuclear
materials. Penalty, Reporting and
recordkeeping requirements, Source
maerial. Uranium

12 CFR Part 150

Hazardous materials-transportation,
Intergovernmental relations, Nuclear
matenals. Penalty, Reporting and
recordkeeping requirements, Securnity
measures, Source maturial, Special
nuclear material.

Under the Alomic Energy Act of 1954,
as amended. the Energy Reorganization
Act of 1974, as amended. § US C. 553,
and the Uranium Mill Tailings Radiation
Coantrol Act of 1978, as amended, the
NRC is issuing the following
amendments to 10 CFR Parts 40 and 150.

PART 40—DOMESTIC LICENSING OF
SOURCE MATERIAL

1. The authonty citation for Part ¢9 is
revised to read as follows:
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Authority Secs. 82, 83, 64, 85 81, 181, 182,
183. 186, 68 Stat. 302, 933, 935, 948, 953, 954,
955. as amended. secs. 11e(2), 83, 84. Pub. L
95-604. 92 Stat. 3033, as amended. 3039, sec.
234. 83 Stat. 444, as amended (2 USC
2014(eli2). 2002, 2083, 2004, 2088, 2111, 2113,
2114, 2201, 2232, 2233, 2238, 2282); secs. 274,
Pub. L. 88-373, 73 Stat. 688 (42 U.S.C. 2021);
secs. 201. as amended. 202 208, 88 Stat. 1242
as amended. 1244, 1248 (42 U S.C. 5841, 5842,
5848). Sec. 275, 92 Stat. 3021, as amended by
Pub. L. 97-415. 96 Stat. 2087 (42 U S.C. 2022).

Section 40.7 also issued under Pub. L. 95-
601. sec. 10. 92 Stat. 2951 (42 U S.C. 5851).
Section 40.31(g) also issued under sec. 122. 68
Stat 939 (42 US.C. 2152). Section 40 48 also
issued under sec. 184, 88 Stat. 954. as
amended (42 U.S.C. 2234). Section 40.71 also
issued under sec. 187, 88 Stat. 955 (42 U S.C.
2237)

For the purposes of sec. 223. 68 Stat. 958, as
amended (42 US.C. 2273), §§ 403 0.25(d)1 -
(3). 40.35(a}-{d). 40.41(b) and () 40 46,
4051({al and (c). and 40.83 are issued under
sec. 161b, 68 Stat. 948. as amended (42 U S C
2201(bj) and §§ 40.25(c) and (d)i3) and (4).
40.26(c)(2). 40.35(e). 40.42. 40.61. 4062, 40 654
and 40.85 are issued under sec. 1610. 68 Stat
950, as amended (42 U S.C. 2201(0)).

2 Appendix A to Part 40 is revised to
read as follows:

Introduction. Every applicant for a license
10 possess and use source material in
conjunction with uranium or thorium milling,
or byproduct material at sites formerly
associated with such milling. is required by
the provisions of § 40.31(h) to include in &
license application proposed specifications
relating to milling operations and the
disposition of tailings or wastes resuiting
from such milling activities Tiis appendix
establishes technical. fiancial ownership.
and long-term si'< surveillance critera
relating to *he siting. operation.
decoriamination decommussioning and
eclamation of mills and tailings or wuste
sysiems and sites a! which such mills and
svslems are located As used in this
appendix. the term “as low as (s reasonably
achievable has the same meaning as in
§ 20.1(c) of 10 CFR Part 20 of this chapter

In many cases. flexibility is provided in the
criteria to allow achieving an optimum
t41lings disposal program on a site-speific
basis. However in such cases the objectives,
technical alternatives and concerns which
must be taken into account in deveioping a
tailings program are identified. As provided
by the provisions of § 40.31(h) applicathons
for licenses must clearly demonsirate how
the criteria have been addressed.

The specifications must be developed
considering the expected full capacity of
lailings or waste systems and the lifetime of
mill cperations. Where later expansions of
Sysiems or operations may be likely (for
example, where large quantities of ore now

marginally uneconomical may be stockpiled).
the amenability of the disposal system to
accommodale increased capacities without
degradation in long-term stability and other
performance factors must be evaluated

Licensees or applicants may propose
altemnatives to the specific requirements in
this Appendix. The alternative proposals may
take into account loulotnuo:al conditions.
including geology. topography. hy ,
and . The Commission may find
that the proposed alternatives meet the
Commission s requirements if the aiternatives
will achieve a level of stabilization and
containment of the sites concerned. and a
level of protection for public health, safety,
and the environment from radiological and
nonradiological hazards associated with the
sites, which is equivalent to. to the extent
practicable. or more stringent than the level
which would be achieved by the
requirements of this ix and the
standards promulgated by the Environmental
Protection Agency in 40 CFR Part 192,
Subpaits D and E.

All site specific | decisions based
on the critena in this Appendix or
alternatives proposed by licensees or
applicants will take into account the risk to
the public heaith and safety and the
environment with due consideration to the
economic costs invoived and any other
factors the Commission determines to be
appropniate. In implementing this Appendix,
the Commussion will consider “practiceble”
and ‘reasonably achievable” o3 equivalent
terms. Decisions involved these terms will
take into account the state of technology and
the economics of improvements in relation 1o
benefits to the public health and safety, and
other societal and socioeconomic
consi lerations. and in relation to the
utilization of atomic energy in the public
interest . "

I Teclinical Criteria

Criterion 1—The general goal or broad
objective in siting and design decisions is
permanent isolation of tailings and
asscriated contaminants by minimizing
disturbance and dispersion by natural forces
and to do so without ongoing maintenance
For practical reasons, specific shng
decisions and design standards must involve
linite imes (@.g.. the longevity design
standard in Criterion 8). The following site
features which will contribute to such a goal
or objective must be considered in selecting
among alternative tailings disposal sites or
judging the adequacy of existing tailings
sites

* Remoteness from populated areas:

* Hydrologic and other natural conditions
as they contribute to continued
immobilization and isolation of contaminants
from ground-water sources. and

* Potential for minimizing erosion,
disturbance. and dispersion by natural forces
over the long term

The site selection process must be an
aplimization to the maximum extent
reasonably achievable in terms of these
features

in the selection of disposal sites. primary
emphasis must be given to isolation of
'ailings or wastes. a matter having long term

Impacts. as opposed to cons:deration only of
short-term convenience or benefits. such as
minimization of transportation or land
acquisition costs. While isolation of tailings
will be a function of both site and engineerir g
design. overnding consideration must be
given to siting features given the long term
nature of the tailings hazards.

Tailings should be disposed of in a manner
that no active maintenance is required to
preserve conditions of the site

Criterron 2—To avoid proliferation of sma!
waste disposal sites and thereby reduce
perpetual surveillance obligations. byproduct
material from in situ extraction operations
such as residues from solution evaporation or
contaminated control processes. and wastes
from small remote above ground extraction
operations must be disposed of a! existing
large mill tailings disposal sites. unless,
considering the nature of the was'es. such as
their volume and specific activity. and the
costs and environmental impacts of
transporting the wastes 10 a large disposal
site. such offsite disposal is demonsirated 1o
be impracticable or the advantages of onsite
burial clearly outweigh the henefits of
reducing the perpetual surveillance
obligations.

Criterion 3—The “prime option” for
disposal of tailings is placement below grade
either in mines or specially excavated pits
(that is. where the need for any specially
constructed retention structure is eliminated)
The evaluation of alternative sites and
disposal methods performed by mill
operators in support of their proposed tailings
disposal program (provided in applicants
environmental reports) must reflect serious
consideration of this disposal mode In some
instances, below grade disposal may not be
the most environmentally sound approach
such as might be the case if a ground waler
formation is relatively close 1o the surface or
not very well isolated by overlying soils and
rock. Also. geslogic and topographic
conditions might make full below grade
burial impracticable: For example. bedrock
may be sufficiently near the surface that
blasting would be required to excavate a
disposal pit at excessive cost. and more
suitabie siternative sites are not avalabie
Where full below grade bunal is not
practicable the sige of retention structures
and size and steepness of slopes assuciated
exposed embankments must be minimized by
excavation to the maximum exten!
reasonably achievable or appropriate given
the geologic and hydrologic conditions at a
site In these cases it must be demonstrated
that an above grade disposal program will
provide reasonably equivalent isolation of
the tailings from natural erosional forces

Criterion 4—The following site and design
criteria must be adhered to whether tailings
OF wastes are disposed of above or below
grade

(a) Upstream rainfall catchment areas must
be minimized to decrease erosion potential
and the size of the floods which could erode
or wash out sections of the tailings disposal
ares
(b) Topographic features should provide
Rood wind protection:
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(¢! bmbankment and cover slopes must be
relatively Nat after final stabilization to
minimize erosion potential and to provide
conservative factors of safery assuring
te*m stability. The broad objective shouid
0 contour final slopes 10 grades which are as
close as possible to those which would be
provided of tailings were disposed of below
grade this could. for exampie. lead to siopes
of about 10 honzontal to 1 vertcal (10h1v) or
less sieep In general slopes should not be
steeper than about 5h Iv Where steeper
siopes are proposed. reasons why & slope
less steep than Sh 1v would be unpracucable
should be provided. and compensating
factors and conditions which make such
s.0pes acceptable should be identified

(d] A full sell sustaining vegetative cover
must be established or rock cover employed
o reduce wind and water erosion to
neghinbie levels

Where o full vegetative cover is not Likely
1o be seil-sustaining due to climanc or other
conditions such as \n sem:-and and and
regions rock cover must be employed on
siopes of the impoundment system. The NRC
will consider relaxing this requirement for
exiremely gentle slopes such as those which
may exis! on the top of the pue

The following faciors must be considered
in establishing the final rock cover design 1o
avoid displacement of rock particies by
human and snimal traffic or by natural
process and lo preciude undercutting and
piping

* Shape. size. composition. and gredation
of rock particles (excepting bedding materal
average particles s.ze must be at least cobble
siie Or rouor!.

¢ Rock cover th ckness and zoning of
part.Cies by size and

* Steepness of underiying slopes

Individual rock fragmenis must be dense.
sound, and resistan’ 1o abrasion, and must be
free from cracke seams and other defects
that would tend to unduly increase their
destruction by water and frost achons Weak,
frable or laminated aggregaie may not be
used

Rock covening of siopes may be
unnecessary where top covers are very thick
(on the order of 10m or greater)
mpoundment slopes are very gantie (on the
order of 10 b Iv or less! bulk cover matenals
have inherent'y favoraiue erosion resistance
charactenstics and there s negligible
drainage calchmen! area upstream of the pile
and good wind protection as described in
points (a] and (b) of this Criterion.

Furthermore all impoundment surfaces
must be contoured to avord areas of
concentrated surface runoff or abrupt or
sharp changes in slope gradient. In addition
to rock cover on slopes areas toward which
surface runoff might be directed must be well
protected with substantial rock cover (np
rap) In addition to providing for stability of
the impoundment system itselfl overall
stabili'y erosion potential and
geomorphoiogy of surrounding terrein must
be evaluated w assure that there are not
ongoing or potential processes such ae gully
erosion which would lead 1o iImpoundment
matabihiry

() The impoundment may not be loceted
near & capable fault that could cause o

maximum credible sarthquake e
that which the impoundment

reasonably be expected to withstand As
used (n thus criterion. the term “capable faalt™
has the same meaning es defined in section
[i(g) of Appendix A of 10 CFR Part 100. The
term “maximum credible sarthquake” means
that sarthquake which would cause the
maxumum vibralory ground motion based
upon an evaluation of sarhquake potential

sediment suspended (o any runalf which
flows into the impoundment ares 1 be
utiLzed the object of such & design (eature
would be to enbance the thickness of cover
over ume.

Critemon S—Licensees and applisants are
reminded that Subparts D and E of 40 CFR
Part 192 have been applicable since
December & 1983 The goal of the EPA
standards o 40 CFR Part 182 »
nondegradation of all ground water The
primary ground water standard in 40 CFR
192.32(0)(1). which applies to cew or
expanded inmpoundments. does not include
considerstion of existing or future -
water quality The secondary » w0
CFR 192.32(a)(2) applies to management of all
byproduct materal including existing and
oew or expanded impoundments o the
secondary standard. several ground water
quality critens are considered. especially in
wite specific decisions on epplications for
alternate concentration limits Critervon §
supplements and does not conlict with or
modify provisions of 40 CFR Part 182 Until or
unless the Commission undertakes additional
rulemaking as described n the advance
notice ol proposed rulemaking published in
the Federal on November 28 1984
(49 FR #6425) Lcensees and spplicants
should consult 40 CFR Part 192 for the
applicable ground water protection
requrements (n the intenm. the Commission
s applying appropnrate aspects of 40 CFR
Part 192 o individual licensing actions on e
case by -case banis through license canditions
and orders

In developing and conducting ground water
protection programs. applicants and Lcensees
shall consider the f :

* Installation of bottom (Where
synthetic Liners are used. a leakage detection
sysiem mus! be nstalled mmediately below
the liner 1o ensure major failures are detected
\f they occur This is in addition to the
ground water monitoring m conducted
a8 provided in Criterion ? re clay liners
are proposed or relatively thin. (n-eite clay
soils are 10 he reliad upon for seepage
control. tests must be e:;Mn :‘ﬁd.
representative tailings solutions y
materials to confirm that no significant
deterioration of permeability ov stability
properties :‘u occur with m'nw A
exposure of clay to tallings solutions Teats
muast be rua for & sufMcient period of time 1o
revesl any effects (f they are going (o occur
(in some cases deterioration has been
obeerved to occur rather rapidly after about
aine moniha of exposure|)

Where ground waler impacts are ocournng
#! a0 existng wite dus O seepage. action must

In support of & tallings disposal system
proposal. the applicant/operator shall supp
information concerning the following

* The chemical and radivactive
charactenstcs of the waste solutions

* The characterustics of the underiying so:|
and geologic formations partcularty as they
will control transport of contaminants and
solutions Thus includes detaiied information
concerning extent. thickness. uniformuty.
shape and onentation of underlying strata
Hydreulic gradients and conductivities of the
vanous furmations must be determined

This information must be gathered from
borngs and field survey methods taken
within the proposed unpoundment ares and
0 surrounding areas where contaminants
migh! mugrete (o ground water The
nformation gathered on boreholes must
include both geologic and geophysical logs in
sufficient oumber and degree of
sophistication to allow dete
sgnificant discontinuities. fractures. and
channeled deposits of high hydraulic
conductivity If field survey methods are
used. they should be in addihon to and
calibrated with horehole logging Hydrolog «
parameters such as permeability may not be
determined on the basts of
analysis of samples alone & sufficien!
smount of fleld testing (¢ g pump tests] mus!
be conducted 1o assure sctual Reld proper ey
are adequately understood. Testing must be
conducted 10 allow estimating chemi sorpticn
attenuation properties of underlying sou and
rock.

* Location. extent quality capacity and
current uses of any ground water at and near
the nte



;

41864 Federal Register / Vol. 50. No. 200 / Wednesday, October 16, 1985 / Rules and Regulations
“

Furthermore. sieps must be taken durng
stockpiing of are to munumize penetretion of
radionuclides into underiying soils: switable
methods include Loung and/or compacuon of
ore storage areas.

Criterion 8—In disposing of waste
byproduct material. icensees shall place an
earthen cover over tailings or wastes at the
end of milling operations and shall close the
waste disposal area in accordance with
design ' which provides reasonable
assurance of control of radiological hazards
to (i) be effective for 1.000 years. to the
extend reasonably achievable. and. in any
case. for at least 200 years. and (i1) imit
releases of radon 222 from aramum
byproduct matenals. and radon- 220 from
thorium byproduct materials. to the )
almosphere so as to not exceed an average *
release rate of 20 picocunes per square meter
per second (pCi/m*s) to the extent
practicable throughout the effective design
life determined pursuant to (i} above In
€ mputing required tauings cover
thicknesses. moisture in soils in excess of
amounts found normaily in similar sorls in
similar circumstances may not be consiered.
Direct gamma exposure from the taumgs or
wastes should be reduced to
levels The effects of any thin synthetic layer
may nol be lakea into accoun! 0 determunuing
the calculated radon exhalation [evel. If non-
soil materials are proposed as cover
mater:als. it must be demoastrated that such
materials will aot crack or degrade by
differential settiement, weathenng. or other
mechanism. over long term time intervals,

Near surface cover matenials (i.e.. within
the top three meters) may not include waste
or rock that contauns elevated levels of
radium. soils used for near surface cover
must be essentially the same. as far as
radioartivity is concerned. as that of
surrounding surface soils. This is 1o ensure
that surface radon exhalation is not
sgnificantly above background because of
the cover material itgelf

The design requirements in this criterion
for longevity and control of radon releases
apply 1o any portion of a licensed and/or
disposal site unless such portion contams a
concentration of radium m land. averaged
over areas of 100 square meters. which. as &
result of bvproduct matenal does not exceed
the background level by more than (i) §
priocuries per gram (pCi/g) of radium-228. or.
in the case of thorum byproduct material,
radium-228. averaged over the first 15
cenlimeters (cm) below the surface. and (i)
15 pCi/g of radium-228. or. in the case of
thorium byproduct matenal. radium-228.
averaged over 15-cm thick layers more than
15 cm below the surface.

Criterron 7—Al least one full year prior 1o
any major site consiructon, a preoperational

' The standard appiies w design. Monitoring for
radon n'mvﬂ&-d.mm
Cower e nol recuwred.

¥ Thie average applies (o the sntre surface of
nd\muuowrdu hnl;n-
but short compared 'o 100 years. Radon will come
from both uranium byproduct meterials and from
covering materiais. Radon emismons (rom coverng
materals should be estimated as part of developing
# closure plan for sach site. The standerd. however
AUDIES SRy 10 emuesions from nrenwm byproduc
matenals (0 (ha atmosphers

monitonng program must be conducted to
provide complete baseline data on a miliing
site and its environs. Throughout the
construction and operating phases of the m:ll.
an operational monitoring program musi be
conducted to measure or evaluste compiisnce
with applicable standards and regulations to
evaluae performance of cantroi systems and

procedures: to evaluate environmental
impacts of : and to detect potential
long-term

Crierion 8—Milling operations must be
conducted so that all arrbome effluent
releases are reduced to levels as low as is
reasonably achuevabie. The primary means of
accomplishing this must be by means of
emussion controls. Institutional controls. such
as extending the site boundary and gxclusion
area. may be employed 1o ensure that offsite
exposure [imits are met. but only after all
practicable messures have been taken to
control emissions at the source
Notwithstanding the existence of individual
dose staadards. strict control of emissions is
necessa 'y o assure that population
exposures are reduced to the maximum
extent reasonably achievabie and to avoid
site contamination. The greatest potential
sources of offsite radiation exposure (aside
from radon ¢xposure) are dusting from dry
surfaces of the tailings disposal area not
covered by tailings solution and emissions
from yellowcake drying and packaging
operations. During operations and prior to
closure. radiation doses from radon
emissions from surface impoundments of
uranium or thorum hyproduct materials must
be kept as low as is reasonably achievable

Checks must be made and logged hourly of
all parameters (e.g. differential pressures and
scrubber water flow rates) which determine
the efficiency of yellowcake stack emission
control equipment operation It must be
determined whether or not conditions are
within a range prescribed to ensure that the
equipment is operating consistently near
peak efficiency. corrective action must be
taken when performance (s outside of
prescribed ranges. EfMluent coatrol devices
must be operative at all times dunng drying
and packaging operations and whenever aur
15 exhausting from the yellowcake steck
Drying and packaging operations must
terminate when controls are inoperative
When checks indicate the equipment s not
operaling within the range prescribed for
peak efficiency. actuons must be taken to
restore parameters to the prescribed range.
When this caanot be done without shutdown
and repairs, drying and pachaging operations
musi cease a8 s00n a8 practicable.
Operations may not be re-started alter
cessation due 1o off-eormal performance untd
needed corrective actions have been
identifled and unplemented. All such
cessations. correcuve actions. and re-slarts
must be 16 the appropriate NRC
regional a8 indicated in Criterion 8A. in
writing, within 10 days of the subsequent

restart
To controi dusting from tailings, that
poruon not covered hy standing liquids must
be wuuuch.m:l:‘uuuum
or minimize blowing duosting o the
Maximum extent reasonably achievable This

requirement may be relaxed if (ailings are

effectively shellered from wind. such as may
be the case where they are disposed of below
grade and the tailings surface 1s not exposed
to wind. Consideration must be given in
planning talings disposal programs 1o
methods which would allow phased covering
and reclamation of tailings impoundments
because this will help in controlling
particulate and radon emissions dunng
operation. To control dusting from diffuse
sources. suc | a8 tailings and ore pads where
automatic controls do not apply operators
shall develop wnitten operating procedures
specifying the methods of control which will
be utilized

Milling operations producing or inv olving
thonum byproduct materal must be
conducted in.such a manne: as to provide
reasonable assurance that the annual dose
equivalent does not exceed 25 millirems o
the whole body. 75 millirems to the thyroid
and 25 millirems tc any other organ of any
member of the public as a result of exposures
to the planned discharge of radioactive
materiale. radon 220 and its daughters
excepted. to the general environment

Uranium and thorium byproduct materials
must be managed so as to conform 10 the
appiicatle provisions of Title 40 of the Cor'e
of Federal Regulations. Part 440. “Ore Mining
and Dressing Point Source Category EfMuent
Limitations Guidelines and New Source
Performance Standards. Subpart C, Uranium,
Radium, and Vanadium Ores Subcategory,”
as codhfied on January 1, 1983

Criterion 8A—Daily inspections of tailings
or waste retention sysiems must be
conducted by a qualified engineer or scientist
and documented. The appropriate NRC
regional office as indicated in Appendix D of
10 CFR Part 20. o+ the Director, Office of
Inspection and Enforcement, U S Nuclear
Regulatory Commission. Washington. DC
20555. must be immediately notified of any
failure in & tailings or waste retention system
which resuils in & release of tailings or waste
into unrestricted areas, and/or of any
unusual conditions (conditions not
contemplated un the design of the retention
system) which if not corrected could indicate
the patential or lead to failure of the systen
and resull in a release of talings or waste
INto unresinicted areas.

!l Financial! Criterra

Criterion 9~Financial surety arrangements
must be established by each mill operator
prior to the commencement of operations to
assure that sufficient funds will be available
to carry out che decontamination and
decommussioning of the mill and site and for
the reclamation of any tailings or waste
disposal areas. The amount of funds to be
ensured by such surety arrangements must be
based on Commission-approved cost
estimates in @ Commission-approved plan for
(1) decontamination and decommissioning of
mill buildings and the milling site 1o levels
which allow uarestricted use of these areas
upon decommissioning, and (2) the
reclamation of Wwilings and/or waste areas in
accordance with technical critena delineated
in Section [ of this Appendix. The license
shall submit this pian in conjunction with an
environmental report that addresses the
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expected environmental impacts of the -
milling operation. decommussioning and
tailings reclamation, and evaluates -~ . -
alternatives for mitigeting these impacts. The
surety must also cover the of the
charge {or long-term and control
required by Criterion 10. In establishing
specific surety arrangements, the licensee's
cost estimates must take into sccount total
costs that would be incurred if an
independent contractor were hired to perform
the decommissioning and recaimation work.
In order to avoid unnecessary duplication
and expense. the Commission may accept
financial sureties that have bren
consolidated with financial or surety
arrangements established to meet
requirements of other Federal or state
agencies and/or local governing bodies for
such decommussioning. decontamination,
reclamation. and long-term site surveillance
and control. provided such arrangements are
considered adequate o satisfy these
requirements and that the portion of the
surety which covers the decommi

and reclamation of the mull, mill tailings site
and associated areas. and the long-term
funding charge is clearly dentified and
commutted for use in accomplishing these
activiies. The licensees s surety mechanism
will be reviewed annually by the Commission
to assure, that sufficient funds would be
available for completion of the reclamation
plan if the work had to be performed by an
independent contractor. The amount of surety
liability shouid be adjusted to recognize any
increases or decreases resuiting from
inflation. changes in engineenng plans.
activities performed. and any other
conditions affecting costs. Regardiess of
whether reclamation is phased through the
life of the operation or takes place at the end
of operations. an appropriate portion of
surety liability must be retained until final
compliance with the reclamation plan is
determined.

This will yield & surety that is at least
sufficient at all imes to cover the costs of
decommussioning and reclamation of the
areas that are expected to be disturbed
before the next license renewal. The term of
the surety mechanism must be open ended,
uniess it can be demonst: ated that another
arrangemen! would provide an equivalent
level of assurance This assurance would be
provided with a surety inatrument which is
written fur a specified period of time (e g. §
years) yet which must be automatically
renewed uniess the surety notifies the
beneficiary (the Commission or the State
regulatory agency) and the principal (the
licensee) some reasonable time (#.g. 90 days)
prior to the renewal date of their intention
not to renew. In such & situation the surety
requirement still exists and the licensee
would be required to submit an acceptable
replacement surety within a brief period of
time to allow at least 80 days for the
regulatory agency to collect.

Proof of forfeiture must not be necessary to
collect the surety so that in the event that the
licensee could not provide an acceptable
replacement surety within the required time.
the surety shall be automatically collected
prior to its expiration. The conditions
descnbed above would have 10 be clearly

stated on any surety instrument which is not
open-ended. and must be agreed to by all

(d) Deposits of government secunties:

(e) lrrevocable letters or lines of credit. and

() Combinations of the above or such other
types of arrangements as may be approved
by the Commission. However, self insurance,
or any arrangement which essentially
constitutes self insurance (e .. a contract
with a State or Federal agency). will not
satisfy the surety requirement since this
provides no additional assurance other than
that which already exists through license
requirements.

Criterion 10—~A minimum charge of
$250.000 (1978 dollars) to cover the costs of
long-term surve:llance must be paid by each
mill operator to the general treasury of the
United States or to an appropnate State
agency prior to the termination of a uranium
or thorum mill license.

If site surveillance or control requirements
at a particular site are determined. on the
basis of & site-specific evaluation, to be
significantly greater than those specified in
Critenion 12 (e 3. if fencing is determined to
be necessary). variance in funding
requirements may b specified by the
Commission. In any case he total charge to
cover the costs of long-term surveillance must
e such that. with an assumed 1 percent
annual real interest rate, the collected funds
will yield interest in an amount sufficient to
cover the annual costs of site surveillance
The total charge will be adjusted annually
prior to actual payment to recognize inflation.
The inflation rate to be used is that indicated
by the change in the Consumer Price Index
published by the U S Department of Labor,
Bureau of Labur Statistics.

/il Site and Byproduct Material Ownership

Criterion 11—A. These criteria relating to
ownership of tailings and their disposal sites
become effective on November 8. 1981, and
apply to all icenses terminated, issued. or
renewed after that date

B. Any uramium or thorium milling license
or tailings license must contain such terms
and conditions as the Commission
determines necessary 'o assure that prior to
termunation of the License, the licensee will
comply with ownership requirements of this
criterion for sites use for tailings disposal

C. Title to the byproduct matertal licensed
under this Part and land. including any
interests therein (other than land owned by
the United States or by a State) which is used
for the disposal of any such byproduct
matenal. or is essential to ensure the long
term stability of such disposal site. must be
transferred to the United States or the State
in which such land is located. at the option of
such State In view of the fact that physical
isolation must be the primary means of long-
term control. and Covernment land
cwnership is 1 desirable supplemen
measure ownership of certain severs
subsurface interests (for example. mineral
rights) may be determinec o be unnscessary
to protect the public health and safety and

the environment [n any case, however, the
applicant/operator must demonstrate a
serious effort to obtain such subsurface
rights, and must. in the event that certain
nghts cannot be obtained, provide
notification in local public land records of the
fact that the land is being used for the
disposal of radicactive matenial and 1s
subject to either an NRC general or specific
license prohibiting the disruption and
disturbance of the tailings. In some rare
cases, such as may occur with deep burial
where no ongoing site surveillance will be
required. surface land ownership transfer
requirements may be waived For licenses
issued before November 8. 1981, the
Commission may take into account the status
of the ownership of such land, and interests
therewn, and the ability of & licensee to
transfer title and custody thereof to the
United States or a State

D If the Commission subsequent to title
transfer determines that use of the surface or
subsurface estates. or both, of the land
transferred to the United States or to a State
will not endanger the public health, safety,
welfare. or environment, the Commission
may permit the use of the surface or
subsurface estates, or both. of such land in a
manner consistent with the provisions
provided in these critenia. If the Commission
permits such use of such land. it will provide
the person who transferred such land with
the nght of first refusal with respect to such
use of such land.

E. Material and land transferred to the
United States or a State in accordance with
this Criterion must be transferred without
cost to the United States or a State other than
administrative and legal costs incurred in
carrying out suck transfer

F. The provisions of this part respecting
transfer of title and custody to land and
tailings and wastes do not apply in the case
of lands held in trust by the United States for
any Indian tribe or lands owned by such
Indian tribe subject to a restriction against
alienation imposed by the United States. In
the case of such lands which are used for the
disposal of byproduct matenal. as defined in
this Part. the licensee shall enter into
arrangements with the Commission as may
be appropnate to assure the long-term
surveillance of such lands by the United
States

IV Long Term Site Surveillance

Criterion 12—The final disposition of
tailings or wastes at milling sites should be
such that ongoing active maintenance is not
necessary to preserve isolation As &
minimum, annual site inspections must be
conduc'ed by the governmen! agency
retaining ultimate custody of the site where
tailings. or wastes are stored to confirm the
integrity of the stabilized tailings or waste
systems and to determine the need, if any, for
maintenance and/or monitoring Results of
the inspection must be reported to the
Commission within 80 days following each
inepection. The Commission may require
maore frequent site inspections if. on the basis
of a site-apecific evaluation, such a need
appears necessary due to the features of &
particular tailings or waste disposal system




3. The authority citatioa for Part 150
continues to read as follows.

Authority: Sec. 161 58 Stat 948 as
amended, sec. 274, 7 Stat. 838 142 Usc
2201, 2021} sec. 201. 88 Stat. 1242 as
amended (42 USC. 5841).

Sections 150.3. 150 15, 150.15a. 15031,
150 32 also issued under secs. 1le(2), 81, 58
Stat w.mumemm;uuez
Stat. 2033, W 2USC 2Nde(2), 2111, 2113,
2114} Section 150 14 also 1ssued under sec.
53 68 5Sat. 930 (2USC 2073 Section
150.17a also 1ssued under sec 122. 68 Stat
839 (42 US.C. 2182) Section 150 30 also
issued under sec. 234 83 Stat Wwieusce

R 5]
.ol

For the purposes of sec > sa Stat 958, as
amended (82 USC 2273 $9 150.200b)12)-(4)
and 150.21 are issued under sec. 161b, 68 Stat
848, as amended (@2 USC 2m(b)k § 15014
13 issued under sec. 1611, 68 Sial 348, a8
ameaded (42 US.C. 2201(i)) and §8 15018
150,19 and 150.21(b) 1) are \ssued under sec
1610 68 Stal 950. as amended (42 U S5C
220140))

4. In § 15031, paragreph (d) is added
to read as follows.

§ 15031 Required tor Agreement State
regulation ot byproduct material

(d) In adopting requirements pursuant
to paragraph (b)(2) of this section the
State may adopt alternatis es (including,
where appropriate, site specidic
,:!remar.vul to the requirements
1dopted and enforced by the
Commission for the same purpose (f
alter notice and opportunity for public
fiearing, the Commission determines
that the alternatives will ack

ve a level
of stabilizati-n and contairment f the
sites concerned. and a leve! of
protection for public heal'h safely and

the environment from radiological and
ronradiological hazards associated with
the sites. which ie equivalent 1o, 1o the
extent practicable or more stringent
than the level which would be achievod
by standards and requiremeats adopted
and enfurced by the Commission for the
same purpose and any final standards
promulgated by the Administrator of the
Environmental Protection Agency in
accordance with section 275 Ahlermnative
State requirsmenty may take into
account local or regienal conditjons.
includ.ng geology. topo aphy,
hydrology and me!oorog.y

Dared at Washington. DE. this M day of
October 1988,

For the Nuciear Regelatory Commission
Samuel |. Chilk,
Secretary of the Comausssca,
[FR Doc. 85-24680 Filed 10-15-85 8. 45 am|
BILLING CODE 7580-01-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 71
[Airspace Docket No. 85-AWP-35)

Andersen AFB, Agana, Guam; Control
Zone

AGENCY: Federal Aviation
Admustration (FAA), DOT

ACTION: Final rule

SUMMARY: An amended description to
the existing Andersen AFB, Agana,
Guam, (lat. 13°34'52° N., long. 144°55 28"
E.) Controi Zone is necessary ac a result
of the recent name and identification
“hange of the Agana Very High
Frequency Omni-directional Radio
Range and Tactical Air Navigational
Aid (VORTAC) facility to the Nimitz
VORTAC. This action will provide only
editorial changes and does not change
the actual airspace of the existing Guam
Island Andersen AFB, Coam. Control
Zone description.

EFFECTIVE DATE: 0901 CM.T. November
21, 1985,

FOR FURTHER INFORMATION CONTACT:
Curtis Alms, Airspace and Procedures
Branch, Air Traffic Division, Federal
Avialion :\dm.-.".ulrlhun (FAA), 15000
Aviation Boulevard, Hawthorne,
California 90201, telephone (213) 536
G649

SUPPLEMENTARY INFORMATION:
History

The Agana VORTAC i used as a
reference point in the defimition of the
Andersen AFB. Agana. Cuam. C ntrol
Zone The name of the Agana VORTAC
facility is being changed to the Nimits
VORTAC. As a result of this name
change, an editorial change (o the
description of the control zone becomes
necessary

To preclude numerous editorial
changes to control zones and transition
areas. it has been determined that the
use of geographical coordinates as
reference paints descnbing control
zones and transition areas are more
permanent sad are not sabject to
4% names or location of VORTAC
facilitesy

The purpose of this amendment 1o
§ 71171 of Part 71 of the Federal
Aviation Regu‘ations (14 CFR Part 71) s
to change the description of the
Andersen AFB. Agana. Guam, Control
Zone using geographical coordinates
and delete the Agana VORTAC
reference used ‘n the definition. This
action does not change the actual
airspace of the existing control zone
Section 71 171 of Part 71 of the Federal
Aviation Regulations was republished in
Handbook 7400.6A dated January 2.
1985

The FAA concludes that there is an

mmediate need for a regulation to
reflect the correct description of the
Andersen AFB. Agana. Guam. Control
Zone. Therefore, | find that notice on
public procedure under 5 U.S.C. 553(b) is
contrary to the public interest and that
good cause exists for making this
amendment effective coincident with the
charting date of November 21. 1988,
Description of the amended control zone
's set forth below and depicted on the
chart at the end of this document.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendmen's are
fecessary to kesp them operationally

urrent. It therefore—{1) Is not a “major
rule  under Executive Order 12201 (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures 4
FR 11034 February 28, 1979); and (3)
i0es not warrant preparation of a
reguiatory evaluation as the anticipated
mpact is so minimal. Since this is a
itine matter that will only affect air

traffic procedures and air navigation, it
s certified thot this rule will not have a

gnificant economic impact on a

bstantial number of small entities

nder the criteria of the Regulatory
Flexibility Act »

List of Subjects in 14 CFR Pant M

Control zones, Transition areas,
\viatior :.'.'ui,

\doption of the Amendment

Accordingly. pursuant 1o the authority
delegated to me. the Federa! Aviation
Administration (s amending Part 71 of
the FAR as follows

PART 71— AMENDED |

1. The authority citation for Part 1
continues to read as follows

‘\Mr“U SC 134804 ) 1354(a), 1510
Executive Ovder 108854 MWUSC wonig)
(Revised Pob 1. 97440 Janaary 12 1omy 14
CFR 11




