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MEMORANDUM FOR: John H. Frye, III, Chairman Region III

Administrative Judge LPDR

Atomic Safety and Licensing Board Panel PDR

FROM: W. T. Crow, Acting Chief
Uranium Fuel Licensing B anch
Division of Fuel Cycle and Material Safety, NMSS

SUBJECT: NEW INFORMATION POTENTIALLY RELEVANT AND MATERIAL TO
THE LICENSING BOARD PROCEEDINGS IN THE MATTERS OF
KERR-MCGEE CHEMICAL CORPORATION, DOCKET N05.
40-2061-ML AND 40-2061

Pursuant to Comission Policy on Notification to Licensing Boards, Appeal
Boards, or the Comission of new relevant and material information, the
enclosed information is considered potentially relevant and material to the
subject proceedings. The proceedings concern proposed decomissioning of
the Kerr-McGee Rare Earths Facility and the proposed cleanup of Kress Creek
near West Chicago, Illinois.

The enclosed Federal Register Notice presents amendments to the Nuclear
Regulatory Commission's regulations governing the' disposal of mill
tailings. This action modifies previously existing regulations of the
Comission to conform them to the Environmental Protection Agency (EPA)
requirements and incorporate some of the EPA requirements into the Comission's
regulations. The affected Comission regulations are contained in Appendix A
to 10 CFR Part 40. These regulations are pertinent to the decomissioning
of the Kerr-McGee Rare Earths Facility.

Original Signed Byt
L 7 cros

W. T. Crow, Acting Chief
Uranium Fuel Licensing Branch
Division of Fuel Cycle and

Material Safety, HMSS

Enclosure: F_ederal Register Notice

cc: Service List
ELD Chief Hearing Counsel
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NUCLEAR REGULATORY regulations of the Commission to Comments on the scope of the first
COMMISSION

' conform them to the EPA requirements step rulemaking included general viewa ;, '

and incorporates some of the EPA that NRC should undertake a completelyto CFR Ports 40 and 150 requirements into the Commission's new rulemaking and make a number of .
regulations. The affected Commission spec:fic additional changes. OneUranium Mut Tsuings Regulatione, ,

Conforming NRC Requirements to EPA regulations are contained in Appendix A environmental group and industry urged 4
to 10 CFR Part 40, which was NRC to undertake new rulemakmg toStandants , promulgated in final form on October 3. replace both EPA and NRC rules.

AGE 9sCv: Nuclear Regulatory 1980 (45 FR 65521). Proposed changes Additional conforming changes
Commission. were published on November 26,1984 suggested included tailings cover
Acmm Final rule. (49 FR 46418). He comment period specifications, reliance on active

onginally expired on January 10.1985 maintenance, and changes based on thesussenAny:The Nuclear Regulatory but was extended until February 10. earlier suspension of portions ofCommission (NRC)is issumg 1985 (50 FR 2293 lanuary 16.1985). Appendix A andinitialstaff
amendments to its regulations governing The action that the Commission will recommendations to the Commission.the disposal of uranium mill tailings. take with respect to the remainder of the All catesones of commenters suggested .These changes conform existing NRC EPA requirements primanly those additional changes to 10 CFR Part 40,regulations to the regulations published dealing with groundwater protection. Appendix A not related to confonmng toby the Environmental Protection Agency was the subject of an Advanced Notice

the EPA standard.[ EPA) for the protection of the of Proposed Rulemaking (ANPRM)
environment from these wastes. The which requested comment on that Virtually all categories of commenters.
changes also incorporate some of the subject (49 FR 46425. November 26- expressed dissatisfaction with the EPA

standarda in 40 CFR Part 192 as eitherEPA requirements. Commission plans 1984). Under section 18(a) of Pub. L 97-
for the remainder of the EPA 415. the Nuclear Regulatory Commission too tax or too stringent.
requirements dealing with ground water Authorization Act for fiscal years 1982 A number of other miscellaneous
protection was the subject of a separate and 1983, the Commission was directed topics were raised including Agreement *
rulemaking notice. This action is being to conform ats regulations to EPA's with State implementation of the alternanvest
taken to comply with the legislative notice and opportunity for public provision which tracks the language in '

section 84c of the AEA.mandate set out in the Uranium Mill cJmment.
Tailings Radiation Control Act Comments on the addition of the
(UMTRCA) and the NRC Authonzation Overview of Comments ao Proposed flexibility provisions of section 84c of
Act for FY 1983. Rule Changes the Atomic Energy Act (AEA) to the *

EFFECTIVE Daft: November 15.1985. "'nty fou commenters sponded Introduction of Appendix A generally

Aoonass: Comments received on the 6 did not take issue with the addition

proposed rule as well as the Regulatory environmental groups seven states. two itself since it persphrased the law.
Impact Analysis and the Final Federal agencies. seven industry States and environmental groups
EnvironmentalImpact Statement representatives, one pro. energy (pro- expressed concerns about

prepared by EPA and NUREG-606 nuclearl group and one individual implementation. Some of the mdustry
prepared by NRC may be examined at responded commenters favored extensive

the Commission s Public Docket Room. Commerits were offered on both supplemental rulemaking to reduce the

1717 H Street NW., Washington. DC generalissues and the specific changes burden on licensees to develop
between 8:15 a.m. and 5.00 p m. set out in the proposed rule.These alternatives.
weekdays. comments reflected widely diverse Comments on proposed changes to

views. The generalissues addressed Cnterion 1 on the time frame for'on rustTwen inFonuArion cos: Tact:
obert Fonner. Office of the Executive

were the Commission Authority and protection reflected confusion on goals

agal Director. telephone (301) 492-6692. Responsibility Statement. procedural or objectives versus requirements and

r Kitty S. Dragonette. Division of and junsdictional issues. the scope of disapecment on what the times and
the rulemaking. the validity and ments reliance on active maintenance should '

was'e Management. U.S. Nuclear
of the EPA standard. and o'her be. State and environmental commentsRegu'ata Commission. Washington,

DC 20535. telephone (301) 427-4300.
miscellaneous topics. urged times greater than the 1.000-year

Commenters on the Commission EPA design standard on cover longevity
supptaMENTARY INFOAMAT100C Authority and Responsibility Statement and no reliance on maintenance.
Introduction and Background were divided. The environmental groups Industry favored a 200-year goal and

and EPA disagreed with all or part of reliance on maintenance. iThe Nuclear Regulatory Commission the statement. Industry advocated an Comments on the proposed change m(NRC) is issuing modifications to its altemate approach relying on general Cnterion 4 to replace " maximum i i

1

regulations for the purpose of agency roles. One state supported the possible flood * with " Probable
conforming them to generally applicable flexibility of the approach described in Maximum Flood" reflected divergentrequirements promulgated by the the Statement. views on the appropriate design flood todEraironmental Protection Agency (EPA). Procedural and junsdictional hsues be used in analyses. EnvironmentalThe<e EPA requirements. contained in raised included industry challenging any commenters favored maximum
Subparts D and E of 40 CFR Part 192 (48 conforming actfon to an EPA standard const .vatism and industry advocatedFR 45926: October 7,1983), rh that is improper on jurisdictional less conservative assumptions than |

, i

applicable to the management of grounds and delaying conformmg action either the existing or proposed languages |uranium and thonum byproduct material until the Tenth Circuit cases are settled. Proposed changes to Criteria 1. 3, and< |and became effective for NRC and Three commenters challenged the 5 were allintended to reflect that the aAgreement State licensees ar'd license legality of not meetmg the six month EPA standard starts from a premise that I

,

applicants on December 6.1983. This date to conform and NRC's approach on no seepage from new or expandedacnon modifies previously existing conforming in two steps. impoundments or degradation of g

i
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water are aNewed and thet al! ground with respect to the jurisdiction of the intended to include all requirementswateris to be protected regen 9ess of agencies would be a stronger legal adopted by the Commisston to regulate )
<

queHtyor use Industry position and would eliminate the need mill tadings. De source of the adoptedstrongly opposed .aon-usable to rely on section 84c. One State requirements is immaterial to the !

ground water. re======eded deferring supported the statement and the need statutory scheme and may include EPA'sall ground.weser changen and argued for NRC and Agreement States to detailed standards.that the 11PA ymrod-wete* ste-derds review and approve site specific Emcl!y. EPA's comment does notare invalid because they fail the attematives to standards without EPA effectively respond to the Commission'sConyonssenal'teet of comperability to concurrence.
standards for weetee of similar hazard EPA disagreed with NRC's argument that EPA site specaSc

concurrence in exemptiona contradicts(for exauspie. admng westes).
interpretation of section 84c. EPA stated the prohibition ca EPA's issnanem of aCommeasure obtecsed to incorporation "Section Mc does not confer on NRC

permat in section 275b(2) of the AEA.of the EPA longevtty and redoo design authonty to approve or employ Comments questsonmg NRC's mouvesstandards into Criser6cn 6 in general and alternative standards or to substitute its
opposed specanc aspects of the judgment for EPA's regarding the level or intent are offset by the findings

required of the Commi-oa in sectionproposed changes.bensry of the
of protection necessary to protect public 84c in order to exarcina the flexibility toargu:=sats were directed against the health and the envtronment. Rather itEPA senadard as being too tax to authonzes NRC to approve or emploF approve alternauves. Aaeartion oflegal

adequetely protect health and the licensee-proposed attematives to NRC's nght does not equate to an intent to
envirorument or more senesent than own general in plementing requirements abuse a nght.na AMClurisdiction
warranted by the naka. Several . Further. EPA argued that itz saue is addressed in the following"

section.cow tuned NRC to keep tta more standard that requires EPA approval of
restricsive redanlimit and kneter site specific alternative concentration ne statement on "Commisanos
minimum cover. Induaery opposed limits is within its authority, not NRC*a Authonty and Responsibility" is
inchades any IPA standards for

under section Mc. In EPA's view. NRC repeated in this nesice without change to
thernma byproduct meterial must also establish specific naffirm the Consminaion's poeinom.

Several assim and envirameiental requirements before it can consider Procedural and p=ta&tionalIssamecommenters cbiected to the alternatives to them. De environmentalincorporatise of the EPA footnote
qualifytag thelongevity and redom groups were in basic agreement with Cement. De Aawncan Mining

EPA. Ccugress (AMC} presented extemmeve
standard as a
requinas =,dsmasa standard not Respense. The Commission conducted legal arguments on the EPA /NRC

=wy momtonng, an independent review of UMI'RCA and junsdicuonal inesa. The AMC ====sts
Averagung proviascas and disregard of the legislative history surrounding this focused on the following legal ponnen: (1)
the radon from cover materials were Since its ratificataos of Reorgnainationissue.
also of concern oo Critartoo 6 changes. The Commisrien reaffirmed that it is Plan No. 3 of 1970, consistent

Co==arters quesmoned
impiamentation aspects of the Critenon

authorized under section Mc of the AEA Congressional pohcy bse been to haut
to grant exemptions from EPA's #'" * ** 'I"8 '" I8 change to add as low as pracncable standards without obtaining EPA's hcensed fac6 ties to .generaHy

goals for radon releases durma concurrence. De basis for this "EE b pljoperations.One commenter argued for conclusion covers four points: anda d tmdethe current ter=n^1^gy reflected in 10 Fint is the belief that "specfic site boundanes and thatimpose no site
CFR Part 20 for haeping releases as low Commission reqmrements" can be specac design. engmeenne ce
as reasonably achievable (AIARA) as adopted without a rulemaking management nqmmments: (2) Cangnn.the true EPAintent.

A staH analysis of all the comments proceeding. Section Ma(2) requires the in GtTRCA. adopted the division of
Commission to ensure that tat!tegs are junsdiction between EPA and NRC first

received is available in the NRC's Public managed in conformance with EPA's estabhshed m the 19"O Reorgamzation
Document Room (PDR).The following

standards. Sectfon Ma(2) creates a P!an; and (3) EPA's standards are not
discussion summarizes and responds to statutory obligation on the Commissten " generally apphcable standards" and
all comments of major or genenc to enforce EPA's standards independent are therefore beyond the junsdiction of
significance and to all comments that or whether the Commission adopts EPA. Consequently the EPA standards
prompted additional rule changes. regulations which would clanfy how the are a " mere nulhty" of no legal force or
Co=='====i Authority W Commission would enforce those effect and NRC is not legally bound to
"P"3 * * " " ' standard ' conform to the standards.

Second. section Mc explicitly states Re8Ponse. As noted ear!ier. thene notice included a statement on that the NRC may approve attematives Comm:ssion conducted an independent" Commission Autfiority and which. to the extentpracticable. would review of UMTRCA and its legislativeResponsibility " De statement
achieve safety levels equivalent to those history. De Commiseion concluded that

summarized the Commission's policy on which would be achieved by compliance EPA generally acted within itsthe exercise of its responmbihty and with NRC's requirements and EPA's junsdiction and found the AMCauthertty for mill tailings. including the standards. Thus, the NRC is authonzed arguments flawed. The following pointsauthertty to approve site specific to exercise judgment on the level of sammanze the Commission's findinge-attematives proposed by !!censees
under section Mc of the AEA.

protection of public health. safety and 1. Before UMTRCA. EPA. not NRC,
the environment achieved by a proposed had pnmery authority over both the

|Comments. r'a=manters were divided attemative. radiological and non-redrologicalon this issus.ns environmental groups Third. UMTRCA does not use the . impacts frem uranium mill tallings:and EPA diaayeed with the statement. phrase " implementing requirements." 2. Dunng Congressional deliberations )Industry advocated an allemate Section Mc refers to only " specific over UMTRCA. NRC attempted to :

approach. In industry's view, reliance on requirements adopted and enforced by reduce substantf affy EPA's authoritythe basse requirements of UMTRCA
the Commission." This phrase is clearly over radiological hazards of mill tellings '

__ _ - E
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by limiting it to EPA's " traditional" enforce the EPA standards during the . protection froas 'redoe. Industry % - d
cuthority under Reorganization Plan No. conduct of NRC !! censing activities.ne that NRC must undertake a completely v.. a
3. i.e.. authority to promulgate only Commission's general obligations under new independent rulemaking to repleos y
gen: rally applicable, non-site specific section 275d may be implemented in both the EPA and NRC rules. Industry . .4.

asserted that EPA's standards are meNv/4radiological standards, applicable only whole or in part by the NRC's .

cutside the boundaries of the tailings conformed regulations promulgated la ' adequately supported by analysis . . wi-Up
,

relating costs and risks and are getsade it G- )sites: accordance with section 27543). In the
3. EPA opposed the NRC's attempt to abeence of revised regulations under EPA's jurisdictk,a and tham'RC has w m; i

transfer to itself EPA's authority to section 275f(3), the Commission must provided no analysis establishing that .P 4 I

regulate mill tailings. EPA's efforts were apply EPA's standards on a case-by- Appendix A of Part 40 requirements are a 4
ptrtially successful and resulted in a case basis as determined to be reasonably related in terms of cost. C <-

Congressional compromise which appropriate in each licensing action. risks, and benefits. A key point ts $ v
precluded EPA from promulgating site ne NRC's responsibility to industry arguments was the 1963 (Pub.1. -
specific standards but which did not implement EPA's standards in 97-415) eddition to section Hall) of the
restrict EPA to standards applicable Individual licensing actions. AEA requiring the Commission to lasise
cnly cutside site boundaries. EPA was independent of whether the NRC's that the management of byproduct ;- -

dso given concurrence authonty over regulations are conformed to those material takee ". . . into amount the .
NRC regulations for controlling non- standards, explains why Congress did risk to the public health, safety, and the
radiological hazards. not attach any consequences to any environment. with due consideration of

4. Except for one instance. EPA acted NRC failure to meet the deadline in the economic costs and such other -

within its junsdiction under LWrRCA in section 275ft3). nerefore, until the NRC factors as the Commission determines no
setting environmental standards for conforms its regulations, the public be appropriate." ne ladustry arguments
managing radioactive emissions and health safety and the enuronment will imply that this addition mandates a total
hmrdous chemical wastes from be protected by the NRC's case-by-case reconsideration and revision of NRC
uranium mill tailings; and application of EPA's standards. rules. Industry also noted the depressed

5. EPA exceeded its jurisdiction by ne scope and timing of the second- economic state of the industry and early
stating that its concurrence would be step rulemaking is still under . stabilization plans that have resulted
required before *he NRC could grant site consideration. Comments on the since the 1980 rule.
specific case-by-case exemptions from ANPRM are being analyzed. A simple Response. To the extent that
NRC regulations for implementmg EPA's rule change to incorporate the specific commenters have challenged EPA's
strndards. De Commission believes ground-water protection provisions of 40 compliance with section Hall), that
that such a concurrence role by EPA CTR Part 192 is one option being challenge is not properly before the
cleo contradicts the 1983 amend:nent to considered. Commission. As explained above.
LMrRCA which added section 84c to Comment One environmental group except for matters ofinterpretation of
the AEA. and industry urged that NRC delay the Commission's statutory authonty,

Come eras. Enytronmental groups and conforming action until the legal the Commission must take as legally
EPA commented on the legahty of not challenges to the EPA standard in the binding EPA's regulations, unless andmuting the stx month Congressional renth Circuit are settled. until they are modtfied by a court.mtndate to conform by April 1.1984 and Response. EPA's rules, where As for the contention that the 1980 '-

conforming in two steps. Commenters consistent with thett jurisdiction. must regulations did not properly take into
.

asserted that NFC's action is diegel, that be dee=ed valid unless and until account risks and economic costs, the
tt do2s not meet the exphcit mtent of modified by a court. EPA contends that legislative history o7 section 84all)LMTRCA. and that NRC should its rules were issued in accordance with cl showe e sa ad noconform to the ground. water standards the statutory authority and requirements ,,9g,, g ,,cgo
in C3 CFR Part 19:immediately. Concern applicable to those rules. Herefore, completely redo the rulemaking onthat a four year ru!emaking on ground EPA contends that its rules have the

"#*"3 '*I

g g3) ,'$e AtomicEnergywater delays comphance with EPA's force of law. Because the Commission
ground water requirernents was does not sit as a reviewing cx>urt,it must
expressed. Commenters objected to accept EPA's rules as lawful, unless they Act of 1954 was amended to explicitly

authonze the Commission to considerNRC's position that conforming to EPA's are based on an interpretation of
ground water standards should be statutory authority addressed to the the nsk to public health, safety and the

environment with due consideration ofcombined with deseloptng a rule that Commission. e g.. section 84c. Thus.
fully meets the tuandate tn section absent a judicial decision to the the economic costs ofits requirements-

84a[3] to have general requirernents that contrary, the Commission must exarcise In explaining this amendment the
,

tre comparable to EPA's requirements its statutory responsibilities by Codennce Report expbcitly eschewed
for similar matenals regulated under the implementmg EPA's standards which do any attempt to require cost benefit
Solid Waste D:sposal Act. EPA argued not conflict with the Commission's analysis f r the 1980 mgu!stions. De

Conferees stated:that the EPA standards in 40 CFR Part interpretation of its own statutory
19: already meet this reqmtement to be 'a uthonty. The conferees do not mtend and
comparable. speufically oppose by this lanpage affecting

Response. While it is true that section SCOPE of Rulemaking any pendmg btgation or appeal or tudacial
275f!3) of the AEA required the NRC to Comments. Commenters offered's d*ct5ocs based on the fundamental missvano

conform its tailings regulations to EPA's wide range of views on the scope of the j',P]';DM',,d[aIs'' # '

tailings standards by March 30.1964. rulemaking. NRC was urged t accuratdy 6 mt nWa appM d
immediate conformance is not necessary undertake an independent new the agencaes b language agreed to by the
because the NRC is applying rulemaking. An environmental group conferees should not result in any delays in
appropriate aspects of 40 CFR Part 192 advocated the complete revision of 10 establishment of remedial action standarda.
in individual licensing actions. Section CR Part 40. Appendix A. as issued in EPA. for example. has already advised the
275d requires the NRC to implement and October,19&) to provide more conferees that 6:is considenne costs in

;
_ - - _ - _ _ _ _ _ _ . - - _ . -
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formulating its inactive site requirements. In licensees are faced with early option in Cnterion 3 and deletion of
addition theNAChos testded beke* reclamation. However, the Commission radium content restrictions on coverCongress thatit ton took cesso asa>accoune' believes that this situation only meterials in Criterion 6.in pmmu/pocos its Umgsuse MaHAeneig emphasizes the site specific decisions Response. Th'e purpose of this actionRequitvarents. Moreoven in adopstas the
languese, the confersee intend neither t needed and does not support the need is to promulgate condiscretionary

for new rulemaking. conforming changes in order to
us o t th b es and Comments. All categories of elimmate conflicts and inconsistencies.

safety nor to iveuire that the egencies engag, commenters advocated spectfic add imposed standards and
,n co,,. benefit analysis or eptirmretton. suggestions to expand the scope of the Congressional direction. and make

The confersee are of the www that the proposed rulemaking. Commenters mmor editonal or clanfymg changes.economic and environmental costs generally fellinto three categories- Industry comments were mainlyassociated with standariis and requirements those advocating:(1) Additional changes statements or claims based on whatestabhahed by the agencies should bear a needed to conform to the EPA "may not be required" and wouldreasonable relationship to the benefits
expected to be dertved. This recognition is standards. (2) additional changes that require extensive new rulemaking.

would make 10 CFR Part 40 more Therefore, these comments are
e tat $is explicit or more protective of public considered outside the scope of ther atton t tion t d s.
and reflects the vtew of the conferees that. m health. safety, and environment but that present action.
promulgating euch general environtnental are not directly related to conforming to
standards and regulations. EPA and NRC the EPA standards, and (3) additional Comments os de CFR Part 132
should exerose their best independent changes that would make Part 40 less Comment. Virtually all categories oftechnical judgment m making such a restnctive or would conform Part 40 to commenters offered comments on the .determination. At all times. the conferees the collective intent of Congress validity and merits of the EPA standard.'fully intend that EPA and NRC recogmza as expressed in vanous legislation and The majonty reflected dissatisfaction.
("'P g ection of hearing records rather than conformin8 Response. As noted in the

a re na b
b

environment. [H R. Rep. No. 97-884 it to the EPA standards. Commnts in
(Conference Report). 9'th Cong . :d Sess. 471 the first category were considered act.ompanying ANFRM (40 FR 46427),

the Commission must focus on choices(1982)(emphasis supplied).) within the scope of this rulemaking.
and decisions it must make on actions

* 'th N'R t n ra n d co a n aside

.
g standards, they are binding on NRC andcosts as part of the process of

con m te s esconformmg its requirements to EPA's
standards. EPA has already taken nsks Commission require that design Agament Sate UcensenR

" ' * * " * " * * * **
and costs into account in formulating its calculations for covers incorporate a

e et e ugulahns est contasdesign margm to account explicitly for
standards under section 275b(1). changes in tpoisture content and c ctmg or incenstant mquiment
Recognizing that EPA would take these er aw, m et emnt and
factors into account. the statute

porosity, extemal erosional forces. and
mtemal chemical reactions in order to enf rce both.

explicitly does not require the NRC to
meet the reasonable assurance Consistent with the Commission

consider the same factors as part of the provtsion of the EPA radon and Authonty and Responsibility statement.
conformance process. see section
275f(3). This statutory provision. by its

longevity standard over the long term. the Commission will not implement and
Response. The factors identified are enf rce 40 CFR 192.32(a)(2)(v) which

simplicity, just emphasizes Congress' important to consider in evaluating mquirn Na cucurmnce on h
intent to make the conformance expected cover performance. However, specific NRC attematives to other
procedure as straigh' forward an these factors are very site specific and requirements under Part 192. because
adoption of the EPA standards as represent a level of detail that NRC that paragraph is contrary to the
possible.

normally relegates to guidance or Commission's statutory authority under
The Commission views the mandate procedural documents. The design section 84c. The Commission believer

in section 84a(1) as applying to all margm recommended is essentially that removmg conflicts and
aspects ofits uratuum recovery program. applied in the staffs use of conservative inc nsistencies in the two sets of
Thus section 64a(1) should be matenal parameters in the site specific regu!ations and using site specific
emphasized in Appendix A to make it evaluation of the design of soil and rock alternative authority to deal with
clear that the NRC will in fact consider covers. occasional site specific problems
risks and economic costs and site Comment. NRC was urged to add an repmsents the best regulatory approach. ispecific needs in general.The insert to active monitoring program for tailings Thus, comments on the lawfulness. '

the Introduction to Appendix A that stability to the Commission's rules. ments and value of the EPA standardsparaphrases section 84a(1) will Response. Criterion 12 of the were considered outside the scope of
explicitly emphasize this point. Commission's rules has a minimum this action and were not a factor in iThe Commission also believes that requirement for annualinspections by developmg this final rule.

|implementation of " practicable" should the custodial government agency to
be consistent with the intent of section confirm the integrity of stabilization and Other
Ma(1) and with the "as low as the need for any maintenance. Comment. One State questioned how
reasonably achievable"(ALARA) Comment. Industry recommended a the process of dealing with attematives
Commission policy stated in to CFR Part number of changes based on the using the type of flexibility afforded by20. This point is clarified by Commission's earlier suspension action. section 84c of the AEA would work in l

,

paraphrasing to CIR 20L1(c)in an The recommended changes and Agreement States.
rddition to the Introduction to Appendix rationale for action were essentially the Response. Section 19 of Pub. L 97-415.A. same as presented in the suspension the NRC Authorization Act for fiscalIndustry comments on the depressed notices. Examples include deletion of years 1982 and 1983. added the
state of the industry are valid and below grade or equivalent as the prime following option to section 274o of the

|

h _



_ _ _ _ . - _ _ _ _ _ _ __

i
,

41856 Federal Register / Vol. 50, No. 200 / Wednesday. October 16 1985 / Rules and Regulations,

-
P

AEA for Agreement States:". . . the submittal requirement associafed with objectives versus requirements and
1 St:te may adopt attematives (including, the 1980 publication of' Appendix A. disagreement on times and seliance on

,

j where appropriate, site-specific Comment One commenter expressed active maintenana. State andalt;matives) to the requirements concern that the deletion would mean environmental conunenta urred times 4

.'

,

i adopted and enforced by the that detaued information on !!censees' greater than the 1.004 year EPA design i
C:mmission for the same purpose tf. programs showing how they meet the standard on coverlongevity and no [ ''after notice and opportunity for public criteria in Appendix A would not be reliance on maintenance. Industry bhearing the Commission determines required. favored a 200-year goal and reliance on |that such attematives wdl achieve a . Response. Licensee compliance with maintenanca. s

|,
hvel of stabilization and containment of Appendix A and the EPA standards is Response. Cemments highlighted an fth 2 sites concemed. and a level of being handled and documented in the important reason for the reactions to the *

; protection for public health, safety and routine course oflicensing and existmglanguage and the proposed t
| the environment from radiological and enforcement activities. A specific or change.ne first paragraph of Criterion '
| non-radiological harards associated separate submittalls not needed and t is a statement of a very general goal or |T
'

with such sites, which is equivalent to. would represent an unwarranted burden objective. not a speafic standard or ~

to the extent practicable, or more on licensees. requirement.The proposed change andstringent than the level which would be Modification L(cf. His change would
echieved by standards and requirements add a paraphrase of the provisions of associated editorial errors compounded

the problem. It was intended to prevented:pted and enforud by the section Mc of the AEA.The language misusderstandings due to the referenceCommission for the same purpose and provides applicants and !!censees the
to thousands of years, not to repeat theany final standards promulgated by the opportunity to propose alternatives to '

Administrator the Environmental the specific requirements of Appendix specific design standard being added to
Criterion ILProtection Agency in accordance with A.

section 275. Such attemative State Comments. Comments on the addition Comments advocating a 200-year goal |-
requirements may take into account of the Dexibility provisions of section are directed at the EPA design standard
local or regional conditions. including 84c to the Introduction generally did not and how it will be implemented in site
geology topography, hydrology and take issue with the addition itself since specific actions. EPA a prunary design j
miteorology." , it paraphrased the law. States and standard is 1.000 years. Accordingly, the

Conumssion has no discretion toThe Commmon must determine that environmental groups expressed
alt;rnative standards adopted by the concerns about implementation. Some of promulgate a different design standard
St;te achieve the required levels of the industry commenters favored for a shorter period. Nor is the
protection. Further. the Commission extensive supplemental rulemak!ng to Commission authorized to establish a

~

must notice the alternatives and provide reduce the burden on !!censees to yod,[* liza '
*

,3an opportunity to request public hearing, develop alternatives.
This additional 0exibility to adopt Response. He Commission agrees authority under section 84a(1) must be g
g:neric or site specific standards is that additional guidance on how to read in conjunction with the litnits on i

available to the State regardless of the implement the section 84c flexibility that authorny in secuon 84a(2paken
st:tus of the State's regulations. may be needed. Generic guidance is 'g se p is ons a e

.
)The comment does point out that to difficult to prepare absent experience C ,9 e

CFR 150.31 should be amended to add with specific proposals. NRC has used w thin the bounds estab!!shed by EPA.s
th2 cption quoted above. Including the this flexibility only once. In addition, standards. Further, as a general goal, ,

language in Part 150 is not lega!!y detailed implementation guidance is permanent isolation with no planned
-

required for the State to exercise the normally not included in the reliance on active maintenance is i

option, but the amendment to Part 150 Commission's rules. It is developed in consistent with the findings in the CEIS. (
would clarify the situation. more Ecxible guidance documents. jhe EPA standard and the Congressional j.. {

,

No comments were received on the intent in section 161x(2) of the AEA that 1

Criterion 1 t:
Regulatory Flexibility Certification or states: ". . the need for long term &
Pzperwork Reduction Act Statement in Afodification 2fo). His change would maintenance and monitoring . . . will be 15
tha notice. No specific comments were delete. " thousands of years." and add minimized and, to the maximum extent -

rec:ived on the NEPA discussion under the 1.000-year time frame in the EPA practicable, eliminated. Because
Impict of the Amendments. design standard. Editorial errors Congress did not Datly prohibit - )confused the specifics of this maintenance. NRC may consider it, but IComments on Specific Proposed modification.The first paragaph of the preference for no maintenance is iModifications to Appendix A le CFR proposed modified Criterion i should clear.

{Part 48
have read:"In selecting among he first paragraph of Criterion 1 is

The proposed rule preamble listed the alternative tai!!ngs disposal sites or being clarified to emphasize that it
specific modifications and rationale for judging the adequacy of existing tailings states a goal and not a standard, and to
each change.De list followed the order sites, the following site features which delete any specific time frame. "Shall"is
of to CFR Part 40. Appendix A. In the will determine the extent to which a being changed to "should"in the fourth
f;1hwing analysis, each of the program meets the broad objective of - paragraph of Criterion 1 to further

,

modifications are summarized and isolating the tallings and associated emphasize the goal concept I
addressed.no numbering system from contaminants from man and the Afodificotion 2(b). This change would |the proposed rule preamble is used. environment during operations and for delete the ground water modiller
/ntieducuan 1.000 years thereafter, without ongoing " usable" to be consistent with the ,

active maintenance, shall be primary thrust of the EPA standard to
Afodification L(o). Typographical considered." protect all grotmd water. I

error and no comments were received. Comments. Comments on proposed Comments. State and environmental '
Afodification 1(b).His proposed changes to the time frame in Criterion 1 commenters supported this change and

.

|ch:nge deleted an outdated information reflected confusion on goals or industry opposed it for reasons | |

|
|

__
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discussed under Criterion 5 Comments. Industry strongly opposed elsewhere on ground water. One |
modifications. protecting non. usable ground water, commenter opposed this modification on

|Response. The general goal of the EPA recommended deferring all ground. technical grounds and pointed out that |standard is to protect all ground water. water changes, and argued that the EPA no matenal is totally impermeable and i
The proposed change was not intended smund. water standards are invalid that state-of-the4rt liners have j'

to set aside the site specific option to because they fail the Congressional test permeability ratings on the order of '

of comparability to standards for wastes 10J 'm/sec. |(ursue attemate concentration limitsof similar hazard (e.g., mining wastes). Response. The observation that in an
|

hich may be based in part on the,

| eusting and potential use of the ground EPA made a get.eral comment that more absolute and theoretical sense even ;
! water. The existing language in Criterion distinction between existing and new synthetic liners are permeable, is I'

1 refernng to ". . isolation of sites is needed. correct. Commission concern is that I

.

contaminants from usable ground water Response. The comments clearly most people reading the reference to !
sources" conflicts with the EPA renect confusion about the status of the " low permeabihty" will not consider the I

5randard' EPA ground. water protection standards. absolute or theoretical concept and that i
the status of 10 CFR Part 40 Appendix A most readers would consider clay asCntenon J requirements, and the basis for low permeability and synthetic

3fadefication J fa). This change would pmposmg the few changes related to matenals as impermeable. Deletion of
delete the ground. water modifiers "high ground water protection in advance of " low permeability" leaves the issue of
quahty" to be consistent with the more comprehensive rulemaking on what type ofliners are acceptable to thei

pnmary thrust of the EPA standard. ground water. As discussed earlier. the more specific EPA standards.
'

No new issues were raised on this EPA standards have been applicable
i h.mge

. Stadification 1 (cf. This change would
| since December 6.1983. NRC rulemaking delete a reference to potential use

is not required to impose the EPA category as a standard. !i cntenon 4 standards. The proposed changes to Comments. Commenters questioned
Afod,(icction (/cf. This change would Appendix A. and Criterion 5 in implementation aspects. One commenterparticular, were all intended to reflect

delete " maximum possible flood"..and stated that deletion would leave the
nsert " Probable Maximum Flood the EPA standard reflects the RCRA issue of degree of groundwater
WF) gr und-water protection strategy and restoration open and another that

Coments. Comments on the starts fmm a premise that no supage deletion allows NRC to be more
proposed change in Critenon 4 to fr m the impoundments of degradation
replace " maximum possible flood" with of ground water is allowed and that all restnClive in degree of restoration than

the EPA standard.
" Probable Maximum Flood" reflected gr und wateris to be protected

; da ergent views on the appropriate regardless of quality or use category. Response. Deletion of the requirement3

desmn flood to be used in analysis. The changes were intended to remove to restore to ground water "to its
I

Enuronmental commenters favored language that explicitly conflicted with potential use before milling operations

! this basic strategy. They were not began to the maximum extent<

r,asimum conservatism and mdustry
i ..ds ocated less conservative intended to fully conform to or to modify practicable." does leave the degree of

assumptions than either the existing or the EPA gmundwatu pmtection restoration open. ne degree of
I

''' restoration will be determined on a site
| proposed language. ,' ** ' hat the distinction specific basis in accordance with the,nt t
; Response. The intent of paragraph (a) between new and existing sites was not EPA gr und water protection standards.
'

m Cntenon 4 is to require that sitmg of reflected was based on the brief Afed fication 1(df. This change would
i tadmgs disposal areas mimmize the

upstream catchment area to reduce the rationale for the proposed change rather delete references to use category and ,

than the changes themselves. The tathngs in contact with ground water.,

i- rotential for erosion regardless of the rationale did not address the complex N sigmficant new issues were raised
|magmjude of the design flood.The site specific options provided under the in c mments on this propcsed change. I

modifiers " maximum possible" and
EPA standard (i.e. the use of site Afodification 5/e1. The ground water

3rnbable maximum" are both specific attemate concentration limits as modifer " usable" would be deleted.
mappropnate since this enterion is not the secondary standard). Critenon 5. as No sigmficant new issues were raised
wended to discuss design flood modified in this rulemaking does not in comments on this proposed change. ,

, trymrements. Decisions on design flood impact the existing /new site provisions Cntenon 6| requirements will be tied to a necessary and site specific provisions of 40 CFR
showing that the tailings pile will Part 192 and no additional changes are Afod/ication 6/a). This change would
re um stabdized for the 1.000-year warranted on this basis. delete the two picocuries per square
P"md in the EPA longevity standard. In Specific clanfication of the dual meter per second radon flux and
nnh r to emphasize the primary purpose regulatory situation on ground water is minimum 3 meter cover thickness
of the requirement, the Commission is provisions and insert epa's redon flux

needed and an insert at the beginning of ' and longevity and stabilizationreplacing " probable maximum flood" Criterion 5 is being added.
with " floods." Af0dification 1(af. His change would standard.
Corenen 5 delete language implying that seepage to Comments. Commenters objected to

ground water is acceptable ifit does not incorporation of the EPA longevity and
Woposed changes to Criteria 1. 3. and change the use category. radon design standards into Criterion 6.

5 were all intended to reflect that the No new issues were raised on this Many of the arguments were directed
H A standard starts from a premise that change. against the EPA standard as beir.g too
"" Scepage from new or expanded Afodification 1(b). This change would lax to adequately protect health and the
'mpoundments or degradation of ground delete language referring to bottom environment. On the other hand, manyI

*Mu are allowed and that all ground liners of " low permeabihty." commenters argued that the standards
'

| *8ter is to be protected regardless of Comment. Commenters generally were more stringent than warranted by
quahty or use category. raised i tsues similar to those raised the risks.

.
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Response. As noted earlier comments require proof that the design has been averaging is allowed. and cover
directed at the validity and resrits of the met by the reclamation actions. materials do not have to be considered

, EPA standard are considered outside Response.He EPA longevity and in meeting the flux limit.
| the scope of this rulemaking promeding. radan standard is wntten as a design Comments. Several State and

Comments. Several e-enters urged standard. Require sents to confirm environmental commenters objected to'

NRC to keep its more restrictive redon adegescy of desagn during and aftee the incorporation of the EPA footnote
limit and 3-meter minimum cover. construction have merit but will be very quahfying the longevity and radon
Commenters urgmg NRC to keep its site and design specific. Normal standard as a design standard not
more restrictive redon limit argued that inspection and enforcement activities e, quiring confirmatory momtonng.
the 2 picoaarie aux is AI. ARA. is easily would include quality control and Averaging provisions and disregird of
met band on the Department of compliance with designs approved and the radon from cover matedals in the
Energy's (DOE) Title I research specified in license conditions. If unique footnotes were a!so of concern.
experience and is cost effective. site circumstances warrant, a Response. He factnotes quoted from
Comments urging that the 3. meter requirement to confirm design the EPA standards in 40 CFR Part 192
requirement be retained based their parameters after the fact is not are necessary to define how EPA
position primarily on the protection 3 precluded. intended the longevity and radon
meters of earth affords against erosion Comments. nree commenters offered standards to be used.ne footnotes set
and intrusion. clattfytag suggestions. Wy included the conditions which EPA supported as

Response. He new issue raised on clanfying the reference to " permanent a reasonable balance of cost and benefit
the radon limit is the reference to Title ! disposal /* defining the term " disposal that would be achievable with present
muarch. h DOE Title I research area." and addrening how the longevity state of the art.The practical problems
experience compared costs for different design standard will be implemented. which led EPA to issue a design
types of cover stategies; however these One commenter also suggested that the standard and NRC experience in radon
studies did not include analyses which standard be clarified to make it clear, attenuation measurements and,

would result in conclusions on the that to the extent practicable, the covec calculations conytnce the Commission
warranted levels of radon releases from would std! meet the 20 picoeurie flux that flux monitoring should not be
covered taihn;;s.To truly investigate limit at the end of the 1. coo. year design mandated. Measurement of flux levels in
whether the meeting of the 2 pCl/m s period. the field is difficult and subject to wide

8

flux cnterion is AIARA would require a Response. He Commission is
d .

cost-benefit analysis, which EPA did in implementing the suagestion to clarify ,,"nsjts ty o m me ods,
promulgting its standard. EPA pennanent disposal but believes that

"'' "I'8 ''N* "**
|

established the radon flux limit at 20 " disposal ares"is adequately addressed n nhomogeneity of the tailm.gs d.es.
'

pCi/m's and NRC must conform. in the context of the proposed changes. and disturbance of the redon r eases,

The specific thicknesa of 3 meters was The suggestion to address
set to meet a 2 picocurie or twice- implementation would result in a !evel by the monitoring process. NRC's

cumnt mthod for pm&g masnaMebackground performance criteria and is of detailin the rule normally relegated
assurance that the EPA flux standardinconsistent with the higher EPA 20 to NRC guidance documents.
will be met focuses on the selection andpicocurie fluxlimit. Alternatives to earth The Commission agrees that the EPA

or in conjuction with earth may be standard is not completely clear that the application of parsmeters and
adequate to meet the new. higher flux flux limit la to be met throughout the calculational methodology for radon

limit. Further, well designed rock covers effective design life to the extent barrier design. NRC expects to review

on the tops and side slopes of reclaimed practicable and is clartfying this point. quality assurance records during

tailings can provide sufficient erosion Comments. Industry opposed construction to assute that the approved

and intruder protection so that 3 meters including any EPA standards for design is implemented in the field. Hei

of earth cannot be justified on the basis thorium byproduct material or if some Commission notes that Agreement

of the EPA longevity standard. star.dard is included. suggested that States can adopt more restrictive
1

herefore the three meter requirement explicit flex 2bility for site specific standards than EPA or NRC and may

has been deleted as inflex2bly decisions should also be included. rnandate monitormg if desired.

Inconsistent with EPA's radon flux Industry also suggested a 50 year NRC experience also supports the

standard. stabilization t1me period for tho tum need for averaging over the
Comment. One State objected to byprodocuaaterials. impoundment.The tailings are not

including the 204 year minimum Response.The comments opposing homogeneous. As a practical matter.
longevity requirement based on the incorporation of the EPA standards for radon transport offsite results in mixing
smallincemental costs and practicality thorium byproduct material generally before the public is exposed so that
of meetmg the longer (1.000 year) time express dissatisfaction with the EPA doses are reflected by average values.

,

and the longevity of the hazards from standard itsell ne thorium standards Details on calculation methods are more
tailings. proposed for insertion are already in appropriate in guidance documents that

Response.ne 200 year minimum effec; on NRC and State licensees and can be tailored to site specific
longevity requirement provides relief in are nondiscretionary. The EPA standard conditions and track state of.the. art
those unique reclamation situations in 40 CFR 192.42 provides for substitute experience,
where the 1.000-year criterion can be generic pmytsions to these in Subpart E. Concern about high radium content of
shown to impose too much of a cost but with EPA concurrence. NRC has the cover materials is addressed in the i

hardship. The Co==&aah views the authority to consider and approve site second paragraph of the proposed
EPA longevity standard to be 1.000 specific alternatives if the findingin modified Crtterion 6.The second g

'

years unless site specific circumstances section 84c of the AEA can be made. paragraph contains the requirements on i

preclude meeting 1A00 years. Modification 8(b).%Is change would low radium content that were already in ),

Comment One State objected to add the two redon flux modifying Appendix A.The footnote only clarifies j
'

NRC's proposed ase of dee6sa stendards footnotes from the EPA standard that that the EPA standard applies to the '
,

and suggested that NRC rules explicitly specify that no monitoring is required. tailings flux through the cover and that'

,

*L* i
*'
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[nc|on frem cowr materials are not to be
id Industry recommended that waiver Environmental Protection Agency in to

uded in demonstrating compliance provisions from a recent EPA CR Part 192. Subparts D and E."
Lth the 20 picocune flux. rulemaking under the Clean Air Act (50 "All site specific liceasing decisions

Vodif cocion 6./cf. This change would R 5190. February 8.1985) be based on the enteria in this Appendix or
cErrect a typographical erme and delete incorporated into the thorium dose alternativec proposed by licensees or
rg.: 3-me ter requirement. limits. Industry also opposed adding the applicants wdl take into account the nok

No new issues were raised on this language requinng compliance with 40 to the public health and safety and the
change. CR Part 440. Subpart C stating that environment with due consideration to

Mod.ficotion &(d). This change would these regulations are invalid since EPA the economic costs involved and any
aJd the threshold radium levels for lacks authcrity to regulate byproduct other factors the Commission
apphcabihty of the EPA standard on material under the Clean Water Act. determines appropriate. In implementmg
toneevity and control of redon releases- Response. The proposed text was this Appendix, the Commission will

Comments. One State expressed the quoted verbatim from the EPA standard consider " practicable" and " reasonably
siew that the provision allowin8 in 40 CFR Part 192. No deletions or achievable" as equivalent terms.
w.crapng of radium content over 100 modifications of existing NRC rules are Decisions irrsolving these terms will
square meters allows highly involved. De proposed change take into account the state of I

ceritaminated small areas to be ignored incorporates for clarity standards that technology, and the economics of '

and is therefore insuffiaently protective. are already binding on NRC licensees improvements in relation to benefits to
Other comments were based on the and eliminates the need to refer to 40 the public health and safety. and oth-r
uhdity and ments of the EPA CFR Part 192 for any requirements other societal and suioeconomic
standards, particularly the thorium than ground. water protection. The considerations, and in relation to the
standards.

. waiver provisions suggested may have utilization of atomic energy in the public
Response. The proposed language is ment in considering site specific interes t."

needed to refkct the conditions under
. situations but are outside the scope of 2. Criterion 1.which EPA intended the longevity and this rulemaking. He Commission sees (al Revise the first paragraph to read:radon standard to apply.The no merit in arguments that 40 CFR Part "The general goal or broad objectivemod fication as proposed would allow

. 440. Subpart C is invalid as a standard in siting and design decisions isNRC to be more restnctive tf warranted
by site specific conditions. NRC may incorporated by reference into 40 CFR permanent isolation of tailings and

require some degree of control for areas associated contaminants by minimizing. Part 132.

but Afodficotion 3. Criteria 2.7.9.10.11. disturbance and dispersion by natural
b fo v t t e h IdI e A ru e and 12 are not affected by proposed forces, and to do so without ongoing
change is not needed to maintain this changes. maintenance. For practical reasons.
optien on a site specific basis. Changes to these en,teria specific siting decisions and design

recommended by commenters are standards must involve finite times (e g.,
Cnrenen 8 outside the scope of this rulemaking. the longevity design standard in

Sto&fscution 7./af. The change would Alodficotions Cntenon 6). The following site features
.idd the EPA standard on the "as low as which will contribute to such a goal or
practicable" goal for radon releases The Commission is issuing the objective must be considered in
during operations. following modifications to Appendix A selecting among alternative tailings

Comments. Commenters questioned to 10 CFR Part 40: disposal sites or judging the adequacy of
imp!cmentation aspects of the Criterion 1. Introduction. existing tailings sites;"s

o Fange. One commenter argued for the (a)In the second sentence of the third (b)1n the second listed item of the
-

rarrent terminology reflected in 10 CFR paragraph. change "amendability" to first paragraph, delete the word
l' art 20 for keeping releases as low as " amenability." " usable".
TJsOnably achievable (ALARA) as the (b) Delete the fourth paragraph in its (c)In the fourth paragraph delete the
tme EPA intent. entirety. word "shall" and insert "should".

Response. De Commission agrees (c) Add the following two paragraphs 3. Critenon 3.
Nt EPA's intent was to irnpose the at the end: (a) Delete the modifers ' high quality"
AIARA pnncipal and that AI. ARA is "1.icensees or applicants may propose for ground water in the third sentence.
mere consistent with Commission alternatives to the specific requiremeata 4. Cntenon 4.
rod:atmn protection policies as reflected in this Appendix. The alternative (a) Revise paragraph (a) by deletmg
m to CFR Part 20. The actuallanguage proposals may take into account local or " maximum possible flood" and inserting
n a standard has greaterlegal force regional condations, includig geology. " flood s".
inar the preamble for the rule, but in topography, hydrology. e .d 5. Cnterion 5.
IMs ase since numerical values or meterorology. The Cor;rnission may find (a) Add the following paragraph at the*

othei Sufic provisions are not that the proposed al'.ernatives meet the beginning:
! involsed. the Commission has more Commission a regstrements if the " Licensees and applicants are

f!csibility in conforming. alternatives will achieve a level of reminded that Subparts D and E of 40
31o&fication 7.(b/. These changes stabilization ar.d containment of the CFR Part 192 have been applicable since

would add language from the EPA sites concerty,d. and a level of . December 6,1983. The goal of the EPA
Wndard imposing 40 CFR Part 190 protection for public health, safety. and standards in 40 Cm Part 192 is
*~1mvalent limits for thorium byproduct the environment from radiological and nondegradation of all ground weter, ne

| meerials and compliance with 40 CFR nonradiological hazards associated with primary ground. water standard in 40
| Part 440. Subpart C. the sites, which is equivalent to. to the CFR 192.32(a)(1), which applies to new
i Comments. One environmental extent practicable, or more stringent or expanded impoundments. does not

'om nenter objected to the " reasonable than the level which would be schieved include consideration of existing or
assurance" language. Industry repeated by the requirements of this Appendix future ground water quality.The
oh n.tions to all the thorium standards. and the standards promulgated by the secondary standard in 40 CRi

. - _ __._ . _ - _ __. - - -
-
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192.32(a)(2) applies to management of all byproduct materials, to the atmosphere millitems to the thyroio. and 25
byproduct material including existing so as to not exceed an average release millirems to any other organ of any8

and n. w or expanded impcundments. In rate of 20 picocuries per square meter member of the public as a result of
.

the secondary standard, several ground- per second (pCl/m's) to the extent exposures to the planned discharge of
water quality criteria are considered, practicable throughout the effective radioactive materials, radon 220 and its

! especially in site specific decisions on design life determmed pursuant to (i) daughters excepted. to the general
applications for alternate concentration above." environment." .,

I limits. Criterion 5 supplements and does (b) Add to Criterion 6 the following "tfranium and thorium byproduct i
not conflict with or modify provisions of two footnotes which accompany the materials must be managed so as to |

-

40 CR Part 192. Untd or unless the revised first sentence: Footnote (1) "The conform to the applicable provisions of
Commission undertakes additional standard applies to design. Monitoring Title 40 of the Code of Federal
rulemaking as described in the advance for radon after installation of an Regulations. Part 440. Ore Mining and

. notice of prc posed rulemaking published appropriately designed cover is not Dressing Point Source Category: Effluent ,

in the Federal Register on November 28. required." and footnote (2) "This 1. imitations Guidelines and New Source
1984 (49 FR 46425). Licensees and average applies to the entire surface of performance Standards. Subpart C.
applicants should consult 40 CFR Part each disposal area over periods of at Uranium. Radium, and Vanadium Orcs
192 for the applicable ground water least one year, but short compared to Subcategory, as cod:fied on January 1.
protection requirements. In the interim. 100 years. Radon will come from both 1983."
the Commission is applymg appropriate uranium byproduct materials and from 8. Criteria 2. 7. 9,10.11. and 12 are not
aspects of 40 CFR Part 192 in individual covering materials. Radon emissions affected by this action.
licensing actions on a case-by-case from covering materials should be The Commission is also issuing the

! 4 basis through license conditions and estimated as part of developing a following change to 10 CFR Part 150-
| orders." closure plan for each site. The standard. 9. At the end of i 150.31. a new(b) Delete in its entirely the first however, applies only to emissions from paragraph (d) is added to read:"In

paragraph beginning " Steps shall be byproduct materials to the atmosphere." adopting requirements pursuant to
'

taken . . ." and ending ". . . this (c)In the fifth sentence of the first paragraph (b)(2) of this section, the State
objective." and insert the following: "In paragraph. replace "non-soiled" with may adopt alternatives (including.
developing and conducting ground. "non-soil." and replace the words "to where appropriate site-specificwater protection programs, applicants reduce tailings covers to less than three alternatives) to the requirements
and licensees shall consider the meters _ with the words as cover adopted and enforced by the

t$e'first listed item under the ) At tite end of Criterion 6. add a fgj,
ssion

(c) ,tice an opPortu i y pubiic
first paragraph beginning with new paragraph to read: 'The design
'!nstallation of. , " delete the words requtrements in this Criterion for h[anng

eC
.

''j , ,n s !evel;

low permeability, as a characteristic of longsvity and control of radon releases
i *! of stabilization and containment of thebottom liners. apply to any portion of a h, censed and/ sites c neerned, and a level of
Q (d) In the second paragraph beginning or disposal site unless such portion

"Where ground water impacts . . ." contains a concentration of radium in protection for public health, safety and

j delete the phrase "to its potential use land. averaged over areas of 100 squara the environment from radiological and
before milling operations began to the meters, which as a result of byproduct nonradiological hazards associated with
maximum extent practicable " material does not exceed the such sites, which is equivalent to, to the

(e) Delete in its entirety the third background level by more than:(i) 5 extent practicable, or more stringent
than the level which would be achievedparagraph beginning "While the primary picocuries per gram (pCl/g) of radium,

method of protecting ground water shall 226. or. in the case of thorium byproduct by standards and requirements adopted
be isolated . . " and ending ". . . from material. radium-228. averaged over the and enforced by the Commiss,on for thei

current or potential uses." first 15 centin.eters (cm) below the same purpose and any final standards
(f)In the first sentence of the fifth surface, and (ii) 15 pCi/g of radium.226. promulgated by the Administrator of the

paragraph beginning 'This information or,in the case of thorium byproduct Environmental Protection Agency in
must be gathered . . ." delete the word material. radium.228. averaged over 15 accordance with section 275. Alternative
" usable" where it modifies " ground cm thick layers more than 15 cm below State requirements may take into
wa ter." the surface, account local or regional conditions.

6. Criterion 6. 7. Criterion 8. including geology, topography.
(a) Delete the first sentence in (a) At the end of the first full hydrology and meteorology."

entirety, beginning with " Sufficient earth paragraph. add a new sentence to read The Commission is also adopting the
cover . . ." and ending with ". . . meter "Dunng operations and prior to closure, standard convention on imposing an
per second.", and in its place insert "In radiation doses from redon emissions obligation or expressing a prohibition.
disposing of waste byproduct material. from surface impoundments must be This convention is endorsed by they

i: licensees shall place an earthen cover kept as low as is reasonably Office of the Federal Register and is
over tailings or wastes at the end of achievable." being used in a significant portion of
milling operations and shall close the (b) Following the third full paragraph Federal regulatory writing. In this
waste disposal area in accordance with of Criterion 8. just before Criterion 8A. convention. "shall"is used to impose ang
a design'which provides reasonable insert the following two new obligation on an individual or a legal .

i assurance of control of radiological paragraphs: entity capable of performing the
! hazards to (i) be effective for one " Milling operations producing or required action. "must"is used as the
~

thousand years, to the extent reasonably involving thorium byproduct material mandatory form when the subject is an
achievable, and. In any case, for at least must be conducted in such a manner as inanimate object and "may not"is used
200 years, and'(ii) Limit releases of to provide. reasonable assurance that the to express a prohibition. All of
radon.222 from uranium byproduct annual dose equivalent does not exceed Appendix A now reflects this atandard
materials, and radon-220 from thorium 25 millitems to the whole body. 75 convention.

. h. y*
|
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Commission Authority and by section 84 in the interim to consider engaged in and completed a NEPA
Responsibility and approve altemative proposa!s from process with full consideration of

Section 84c.of the Atomic Energy Act licensees. Section 64c. provides NRC environmental concems, and for the

states that
suff!cient authority to independently purposes of this rulemaking action. can
approve alternatives so long as the be viewed as the lead agency.^

,p ci cNuNent dopt ad JPerwd RMon Act matementet tionby the Commisuon undar this act.Suca
This rule does not contain a new oraternative proposals may take into socount impact of the Amendments

amended information collection
p$y. De Commission's action in issuing requirement subject to the requirementsogy a,o g

meteorology. The Conumssion may treat such these modifications to its regulations in of the Paperwork Reduction Act of 1980
itemauws as satisfying Comnnssion Appendix A to 10 CFR Part 40 is to (44 U.S.C. 3501 et seq.). Existing
requirements if the Commission determmes conform them to the new EPA requirements were approved by the
that such alternauves will achieve a level of standards. Dese changes are for the Office of Management and Budgetstabihzation and containment of the sites purpose of avoiding conflicts and approval number 3150-0020-concemed. and a level of protection for inconsistencies between the text of thepubhc health, safety, and the environment

two rules, and for clanfymg previously Regulatory Flexibility Certification
haz a ssoo ted wt c. . hich is existing language so as to be compatible As required by the Regulatory
givalent to. to the estent prac+1 cable, ce with the new requirements.The action Flexibility Act of 1980. 5 U.S.C. 605(b).
more stnngart tha'i the level which would be taken here by the Commission is a the Commission certifies that this rule
achiesed by standards and requirements consequence of previous actions taken will not have a significant economicadopted and enforced by the Commission for by the Congress and the EPA. and is impact upon a substantial number ofthe sanw purpose and any final standarris legally mandated in section 275b(3) of small entities. Therefore, no RegulatoryQjg',ed b( ojthe the Atomic Energy Act of 1951, as Flextbahty Analysis has been prepared.

A tre
,

a;cordance eh secuon ns. amended.
. . The basis for this findmg is that of the

Commission action in this case is licensed uranium mills, only oneThe Commission historically has had essentially nondiscretionary in nature, qualifies as a small entity. Almost allthe authority and responsibility to and for purposes of environmental the mills are owned by largeregulate the activities of persons analysts. rests upon existina corporations.Three of the mills are1.~ censed under the Atomic Energy Act of environmental and other impact partly-owned by companies that could1914. as amended. Consistent with that evaluations in the following documents: qualify as small businesses, according toauthonty and in accordance with ~

, , (t) FinalEnvirnnmentalimpact the Small Business Administrationsection 84c.of that Act. the Commission Statement for Standards for the Control generic small entity definition of 500has the discretion to review and of Dyproduct Materials from Uranium employees. However, under theappros e site specific alternatives to Ore Processing (40 CFR Part 192)" Regulatcry Flexibility Act.a smallstandards promulgated by the
Volames 1 and 2. EPA 520/1-83-003-1

Commi$sion and by the Admmistrator of and 2 (FEIS), September 1983, and (2) busmess is one that is independently
owned and operated. Because thesethe Environmental Protection Agency. In " Regulatory impact Analysis of Final
three mdls are not independently ownedthe esercise of this authority. section Environmental Standards for Uranium they do not qualify as small entities.84c. does not require the Commission to Mill Tallings at Active Sites? EPA 520/

obtain the concurrence of the 1-8H10 (RIA), September 1983, both 1.ist of Subjects
Admimstrator in any site specific prepared in support of Subparts D and E 10 CTR Part Mdliernative WhiCh satisfies Commission

. .

of 40 CFR Part 192.8 and (3) " Finalrequirements for the level of protection Generic EnvironmentalImpact Gosernment contracts. Hazardous
for public health, safety and the Statement on Uranium Milling." materials-transportation. Nuclea r
environment from radiological and NUREG-o 06. September 1980. prepared materials. Penalty. Reporting and
nonradiological hazards at uranium mdl in support of Appendix A of to CFR Part recordieeptng requirements. Source
taihngs sites. As an example, the 4o.:The Commission believes that these maienal. Uranium.
Commission need not seek concunence supporting analyses for the EPA 10 CTR Port 150of the Administrator,m case-by-case standards and the existing Commission
determinations of alternative regulations provide a more than llazardous materials transportation,
concentration limits and delisting of adequate environmental review for the Int ergovernmental relations. Nuclear
hazardous constituents for specific sites. standards addressed in this rulemaking matenals. Penalty. Reportir g and
it should be understood that the and that no additional impact analysis recordkeeping requirements. Security
proposed confornung regulations deal is warranted by the conforming actions measures. Source material. Special
with the exercise of the Commission's issued in this final rule.ne EPA nuclear material.
responsibility and authority under the
Atomic Energy Act of 1954. solely as Under the Atomic Energy Act of 1954
regards uranium mill tailinga sites and i s n e cop.e of the mS and the RIA. as a amended, the Energy Reorganiration

,,,,1.bk my be med from se Presum Act of 1974. as amended 5 U.S C. 553.have no broader connotation. u. nase wns omc tasa-asat orric. et ned.eti""
The Commission believes that Prosreme. US. Envuonssental Protectwa Asancy. and the Uranium Mill Tailings Radiation

n 0 ged tglicensee proposals for alternatives can ',*h'ns'an. DC aoea telephone ausser PW sah p e Ibe an important and effective way to * copw. of Ntatineus mer be perchesed by amendments to 10 CFR Parts 40 and 150.help deal with the problems associated an.nn no:1 rs-2neo ar by ienunn io me
with implementing the new EPA supenatendent of Doc mente. us. covernewne

PART 40-00MESTIC LICENSING OFstandards. ne Commission expects that P" nuns omes. P O. Dos Post.Weshtngkm. DC

it may require several years to have its 2001Mos2 or purthesed fJom the Netweel g
Tm teormeemn serwewervuiene ofconforming regulations fully in place. it comewrce. s2as Pori nos.1 ao a. sprineteld. VA 1. The authonty citation for Part c)is

expects to use the flexibility provided 221es. revised to read as follows:

!

|
t
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Authority- Secs. 62. 83. 64. 65. 81.161.182. marginally uneconomical may be stockpded), impacts. as opposed to considershon only of '

,
i

I 183.186,68 Stat. 932. 933. 935. 948. 953. 954. the amenabdity of the disposal system to
short. term convenience or benefits. such as955, as amended, secs.11e(2). 83. 84. Pub. L accommodate increased capacities without minimization of transportation or land

|95-604. 92 Stat. 3033, as amended. 3039 sec. degradation in long-term stability and other
acquisition costs. Whde isolation of taihngs234. 83 Stat. 444. as amended (42 U.S.C performance factors must be evatuated.
will be a function of both site and engineenea! 2014(e)(2). 2002. 2003, 2004, 2005. 2111. 2113. IJcensees or applicants may propose design overnding consideration must be2114. 2201. 2232. 2233. 223& 2282h secs. 274. attematives to the spectfle requirements in

Pub. L 86-373,73 Stat. 688 (42 U.S.C 2021h this Appendix.The alternative proposals may given to siting features given the long-term
secs. 201. as amended. 202. 206. 68 Stat.1242. take into account local or regional conditions. nature of the taihngs hazards.
as amended. 1244,1248 [42 U.S.C. 5841. 5842, including geology, topography, hydrology, Taihngs should be disposed of in a manner
58481. Sec. 275. 92 Stat. 3021. as amended by and meterology. The Commission may find that no acnve maintenance is required to
Pub. L 97-415,96 Stat. 2067 (42 U.S.C 2022). that the proposed attematives meet the preserve conditions of the site.

Section 40.7 also issued under Pub. L 95- Commission s requirementa if the alternatives Cntenon 2-To avoid prohferation of small
601, sec.10. 92 Stat. 2951 (42 U.S C. 5851). wdl achieve a level of stabihzation and waste disposal sites and thereby reduce
Section 40.31(g) also issued under sec.122. 68 containment of the sites concamed. and a perpetual survedlance obhgations, byprodoct
Stal. 939 (42 U.S.C. 2152). Sectio' 40 48 also level of protection for public health, safety. * *[,'" ' " , ' , ''g

oE or

n * ac o" P '' '-

issued under sec.184. 68 Stat. 954. as and the environment from radiological and[ amended (42 U.S.C. 2234). Section 40.71 also nonradiological hazards associated with the contaminated control processes, and wastes
, , n eva r

"

issued under sec.187. 68 Stat. 955 (42 U.S.C. sites, which is equivalent to, to the estent fr m smaH rete abow ground extraction
22371 practicable, or more stnngent than the level perati ns must be disposed of at existing

| For the purposes of sec. 223. 68 Stat. 95& as which would be achieved by the large mtU tailings disposal sites, unless.
amea.ded (42 U.S C. 2273), il m3. M25(d)(1)- requirements of this Appendix and the considenne the nature of the was'es. such as
(31. 40.35(a)-(dl. 40.41(b) and (c). 40 46.
40 51(al and (c) and 40.63 are issued under

standards promulgated by the Environmental their volume and specific actanty, and the
i

Protection Agency in 40 CR Part 192. costs and environmentalimpacts of'i sec.161b. 68 Stat. 948, as amended (42 U S C. Subpaits D and E. transporting the wastes to a large disposali
I 2201|bil: and ll 4025(cl and (dl(3) and (41. All site specific licensing decisions based site. such offsite disposalis demonstrated to

40.26(c)(2). 40.35(e). 40.42. 40 61. 40.62. 40 64
and M65 are issued under sec.161o. 68 Stat.

on the entena in this Appendix or be impracticable or the advantates of onsite
attematives proposed by licensees or bunal clearly outweigh the benefits of950, as amended (42 U.S.C 2201[o)). apphcants wdl take into account the nsk to reducing the perpetual survedlance2. Appendix A to Part 40is revised to the public health and safety and the obbgations.

read as follows: environment with due consideration to the Cntenon J-The prime option ~ for
Appendix A to Part 40-Criteria economic costs involved and any other disposal of taihngs is placement below grade.'

Relating to the Operation of Uraniurn factors the Commission determines to be either in mines or specially escavated pits
apprepnate. In implementing this Appendix. (that is. where the need for any speciallyMills and the Disposition of Tailings or the Commission will consider " practicable"

constructed retention structure is eliminated)
| Wastes Produced by the Extraction or and reasonably achievable" es equivalent The evaluation of attemative sites and

Concentration of Source Material From terms. Decisions involved these terms wdl disposal methods performed by mdlOres Processed Primarily for Their take into account the state of technology. and
I Source Material Content 'h ' '' "'*I'* *I I" P'* ***'"'' I" "I* D " ' operators in support of their proposed taihngs
'

Introduction. Every apphcant for a license benefits to the public health and safety, and
d'sposal program (provided in appbcants''

to possess and use source matenalin other societal and socioeconomic
environmental reports) must reflect serious

consi terations, and in relation to the consideration of this disposal mode. In some
| conjunction with uranium or thonum mdling. utthzation of atomic energy in the public instances, below grade disposal may not be

or b> product material at sites formerly interest. - ' the most environmentally sound approach.
!

associated with such mdhng. is required by such as might be the case if a ground-water,

y the provisions of 140.31[h] to include in s 7 g8/CCf cg'8"8 formation is re!atively close to the surface or
| license application proposed specihcations Cntenon I-The general goal or broad not very wellisolated by onerlying sods and
! relahng to milhng operations and the objective in siting and design decisions is rock. Also. geologic and topographic

. disposition of taihngs or wastes resat ng permanent isolation of talhngs and condinens might make full below grade
i

from such mdhng activines This appendit asscciated contaminants by minimising burial irnprachcable: For example. bedrock
estabhshes technical. fiaancial. ownership. disturbance and dispersion by natural forces. may be sufhciently near the surface that
and long-term se survedlance entena and to do so without ongoing maintenance blasti.ta would be required to excavare a
relating to % siung. cperation.

For practical reasons specific sinns dispcial pit at escessive cost and more
decomamination. decommissioning and decisions anddesign standards must involve suitable alternatne sites are not avadable-reclamanon of md!s and taihngs or waste finite tienes (e g. the longevity design Where full below grade bunalis not

, systems and sites at which such mdls and standarJ in Cntenon 6). The following site practicable. the size of retention structures.'

svstems are located. As used in this -

appendis. the term "as low as is reasonably
features which wdl contribute to such a goal and sae and steepness of slopes associatrd

-

achievable" has the same meaning as in or objective must be considered in selecting **pcsed embankments must be minimered by
among alternative tailings disposal sites or excavahon to de ma simurn estene| | 201(c) of 10 CFR Part 20 of this chapter,

| In many cases. flexibihty is provided in the judging the adequacy of existing taihngs reasonably ach:evable or appropriate given
sites; the geolore and hydrologic condihone at a

cnteria to allow achieving an optimum * Remoteness from populated areer site in these cases. it must be demonstratedtaihngs disposal program on a site specific * Hydrologic and other natural conditions that an above grade drsposal program willbasis. llowever. in such cases the objectives, as they contnbute to continued provide reasonably equivalent isolation of
i

technical alternatives and concerns which immobditation and Isolation of contaminants the taihnn s from natural erosional forces.must be taken into account in developing a from ground.wster sources: and Cntenon &- The following site and designtaihngs program are identtfied. As presided * Potential for minimizing erosion, critena must be adhered to whether taihngsby the provtsions of i 40.3tth) appbcanons disturbance, and dispersion by natural forces or wastes are disposed of above or belowfor hcenses must clearly demonstrate how over the long term. grade.
the criteria have been addisssed. The site selection process must be an (a)(Jpstream rainfall catchment areas mustThe specifications must be developed optimisanon to the masimum extent be minimized to decrease erosion potenhalconsidering the expected full capacity of reasonably achievablein terms of these

and the size of the floods which could erode,|
' tashngs de waste systems and the lifetime of features. or wash out sections of the taihngs disposalmdl eperations. Where later expansions of

in the selection of diaposal sites. primary area.systems or operations may be hkely (for emphasta must be given to isolation of (b) Topographic features should progideesample, where large quantities of ore now
taihngs or wastes. a matter having long-term . good wind protection:

.
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Icl Embukment and cover slopa must be maximum mdible earthquake aime ** neel psoosse desips whAJewetse es
relatively flat after final stabibzation to that which the hopoundment =mimum proctimble recyde creedstoms
mirnmize erosion potential and to provide reasonably be expected to withstand As and conservatise of weter te rodeos the met
conservstive factors of safery amurms long- und in this criterton, the term " capable fealt* lapat of Bquid to the temap ' , ^ - - - -

te m stabihty.ne broad oblecuve should be has the same meaning as defined in section * Dewstartng of tamass by pesones
to contour final slopes to grades wbch are as III(g) of Appendix A of to CFR Part 10E ne devicae and/or in-eite dretnage erstems (At
close es possible to those which would be term "maaimum credible earthquake" meace new sites, taulnes must be dewetered by a
prostded if taihnss were esposed of below that earthquake which would canae the drainap syntess instaDed at the bottees of the 1grade. this could, for esample. lead to elopes mournum vibretory yound motice beoed impoundment to lower the phreatic surface '

of about to horizontal to 1 vertical (10h.1v) or upon an evaluation of ear'bquake potennel and reduce the drivtag head for aespege,less steep. In general slopes should not be considerms the regional and local geolo67 enless testa show ta&nge are act amenable
steeper than about 5h 1v. Where steeper and seismology and spedfic charactensuce to such a system. Where in-alte dewetanns is
sieres are proposed. reasons why a slope oflocal subeurface matertal to M conducted ee impoare==t bottom
less steep than Sh.1v would be unprecucable [f] h impoundment, where feasib6e.
should be provided. and compensatmg should be designed to incorporate festerse must be graded to emure that the draans are

factors and cond uons which make such which wiu pmmote depoeluos. For exampie. at a low W & h mom k proucud
s:cres acceptab!e should be identified. design features wbch promote depossues of by euttable futer matertala to assure that

g ,g g,
id) A fuU self.sustainmg vegetauve cover sednerit suspeded in any runoff which

must be estabbshed or rock cover employed flaws into the impoundment aree meght be system must also be adequately emed to
***"" g'"*8'I*to reduce wmd and =ater erosion to stihzed; the obiect of such a design feeture
* " '*neghgible levels. would be to enhance the t!uchnees of cover ,g cWhere a full vegetatae cover is not hkely over tae.

to be self-sustairung due to clunanc or other Cnunon S-Ucensen and appunants are Where ground-water Lapacta an occurring

con &tions. such as m serru-and and and reminded that Subparte D and E of 40 CFR st an existmg site due to eeepage, action must

regions. rock cover m.ist be employed on Part 192 have been opphcable sinc. be taken to alleview conditions that need to
s; opes of the impound:nent s) stem. He NRC December 8,1983. De goal of the EPA excessive esepage unpacts and rute
will consider relaams this requirement for standards in to CI1 Part 1g2 is ground. water geahry. De specific seepage
entremely gentle slopes such as those which nondegradation of all ground water.ne control and pound.weter protection swthod.
may earst on the top of the pde. primary ground. water standard in 40 C3R or combmance of methods, to be used must

ne fo! owing factors must be considered 19132ta)(1). which apphes to new or be wor 6ed out on a ette-specific besta.

in estabhshirg the final rock cover design to expanded impoundments. does not include Technical specificatione must be propered to
avoid esplacement of rock perudes by maidersuon of existing or future d. control instaUacon of seepage control
hoan and erumal tre5c or by natural wowr pah m semdary stan ard in 40 sysuma. A qaah eseurance, tuung, and
process. and to precl de undercuttma and CIlt 192.32(el(2) apphee to management of all inspection program, wbch indades

byproduct matertal incluing existmg and supervmon by a quahfied engineer orpipms

* Shape. size. cotrposition. and gradation new or expanded impoundments. In the scantist must be estabbshed to eseure the
of rock particles (eacepting bed &ng metenal secondary standard, several ground-water specificauona an met.
eserege particles s.ze must be at least cobble @a cn na am c na dmd. upecsaUy in In support of a tathnge esposal system
s:ze or g eater), site specific decisions on opphcanona for proposal, the appbcant/ operator shaU supp!y

shemam muntnum hauta. Cntene 5 informauon cacernmg the foUowty* Roch cover th.ckness and toning of
artades b size and supplerents and does not cordbct wtth or . De chemical and re&oecure

a pmvisions f 40 CFR Part 191 Until or charactenstics of the waste soluuona.* Steepress of under!png slopes
unins the Commissim andertakes adaumalIndaidual rock fragments must be dense ~ * ne charactensuca of the undertying soil
rulemakes as descnbed in the advem and geologic formatione particularty'as theysound. and resistant to a brasion, and must be
n tice i pr p sed rulemaking pubbshed in will control transport of contammants andfree fmm cracks. seams and other defects

that would tend to unduly incmese their the Fedml Register on Noumber 28.1984 solutions. T?us indudes detailed mformauon
destruction by =ater and frost actions. Week- "

sho d ns t Part 19 for efnable. or laminated agregate may not be apphcable ground.wawr pmtecuan
ahepe. and onentauon of underlying strata.

used Wdnubc gre&ents and conductivitaes of the*'" "Rock covenrg of slopes may be earmus formations must be determmed.
'

e meu o must k gem bunr:ecessary where top cove o are very thick rt 1 inavt ual hcen a naona(on the order of tom or g eater!: e.,,.by case besis through license con &tions bonnge end field survey methods taken
m poundment slopes are very gantle (on the and orders. withm the proposed unpoundment area and
order of to h Iv or least bulk cover metenale in developing and conducting smund-water I" '""""O"8 """ "h " * ". n'' *o ** "''have mherent!y fewcrab;e erosion resistance protecton programs. appbcants and hcensees mtsht migrate to ground water
charactenstics end. them is neshgible shau consider the foUowtng, infomahon gathmd a bonhoin must
drainage catchment area upstream of the pile * Instellation of bottom hners (Where laclude both geologsc and geophysicallogs in
and good wtad protection as desenbed in synthette hners are used. e leakese detection suficient number and degree of
points (aj and (b) of this Cntenon- system must be instaUed immediately below sophisucanon to allow determming

Furthermore. ell unpoundment surfaces the hner to ensure major feifures are detected significant &econtinuJues, fractures. and
must be contoured to avoid stees of if they occur. T1ue le in addjuon to the channeled deposite of hash hydreubc
concentreted surface runoff or abrupt o' gmund-weter monitortna program conducted conducuvtty. If field survey methods are
sharp changes in slope gresent in ed& tion es provided in Critenon 7. Where day uneri used, they should be in addioon to end
to rock cover on slopes erees towerd which are proposed or relatively thin,in-sito day cahbreted with borehole logging Hydrolog:c
surface runoff might be directed must be well soils are to be rehed upon for seepage parametere euch as permeabihty may not be
pmtected with substantial rock cover (rty control, teste must be conducted with determined on the beets of laborotary
rep) la addition to provi&rs for etabihty of reprnentative tellings solutions and day analysis of samples alone e suffLdent
the impoundment syetern itself. overeu metertale to confirm that no significant amount of field teetmg (e g. pump trots) must
stabill'y. erosion potennel. and detertoration of permeabihty or etabihty be cxmducted to eseum actual field proper 9ee
geomorphology of surroundma terrein must propertes wtU occur with conunuous are adequately understood. Teotire must be
be evaluated to enure that there am not erposure of day to tatlinge soludone Testa conducted to allow estimating dieml+orpuan

'

ongoms or potential processee. such as suuy must be run for a sumcient pertod of time to attenuanon propertes of underlying soil and
erosion, whrh would lesd to impoundment reveel any effects if they an going to occur rock.
6nstabihty. (in some cesee deteriorettoe has been * tocahon, extent, quahty, capacsty and

(e) The impoundment may not be located observed to ocess rather rapidly after about current uses of any ground water et and rieer
near a capeble fault that could cause e nine months of expoeureJ). the ette.

_ _ . _ _ _ _ .- __ .-- .- . _ - _ _
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Furthermore, steps must be taken durms monitorms program must be conducted to effectively sheltered from wmd. such as may; stockpd.ng of ore to nurumue penetration of provide complete baseltne data on a nulling be the case where they are disposed of below
t radionuchdes into underlying soda: auttable site and its environa. Throughout the grade and the taihnas surface is not esposedrnethoda include hauig and/oe compactson of construction and operating phases of the mdl. to wmd. Consideration must be given inore storage areas, an operauonal morntoring program must be planning tailmgs d2sposal programs toCntenon S-In disposing of waste

conducted to measure or evaluate comphance methods which would allow phased covennabyproduct autenal. licensees shall place an with applicable standanis and regulations: to and reclamation of taihngs impoundmentssarthen cover over tadings or wastes at the evaluate performance of contrui systema and because this will help in controlhne
|

. snd of millirts operations and shaIl close the procedures; to evaluate environmental
'

| waste disposal area in accordance with a impacts of operation; and m detect potential particulate and redon emissions dunne
| design 8 which provides reasonable long. term effects. operation. To control dusting from diffuse
'

cssurance of control of radiological hazards Cntenon S-Mdling operations must be sources, suc : as tailings and ore pads where
to (i) be effective for 1.000 years. to the

conducted so that all atrborne effluent automatic controls do not apply. operators
sstend reasonably achievable, and. in any releases are reduced to levels na low as is shall develop wntten operstmg procedures
case. for at least 200 years. and (ii) hmit reasonably achievable. The prunary means of specify ng the methods of control which will
releases of raden 222 from oramum be uttitzed
byprodi:ct matenals. and reden.2 0 from accomphshms this must be by means of

errussion controls. Institutional controls such Mdimg operations productng or insolving
thorium byproduct matenals. to the
atmosphere so as to not exceed an average 8.

as extenAng the site boundary and escluston thonum byproduct matenal must be

area. may be employed to ensure that offsite conducted irtsuch a manner as to provide
release rate of 20 picocunes per square meter esposure limits are met, but only after all reasonable assurance that the annual dose
per second (pCi/m s) to the estent practicable measures have been taken to equivalent does not etreed 25 mdhrems to
practicable throughout the effective design control emissions at the source. the whole body. 75 malbrems to the th> roid,
hfe determined pursuant to (a) above. In Notwithstanding the esistence of individual and 25 milbrems to any other organ of any
c mputmg required tadmgs cover
thicknesses. moisture in soila m excess of dose staaderds. strict control of emissions is member of the pubhc as a result of esposures

t the planned discharge of radioactive
tmounts found normally m simdar satis in necessary to assure that populahon

simdar circumstances may not be considered. esposures are reduced to the maximum matenals. radon-2 0 and its daughters

Direct garama esposure from the tadess ce estent reasonably achievable and to avoid escepted. to the general environment.

wastes should be reduced to background site contamination. The greatest pctential Uranium and thonum byproduct materials

les els. The effecta,of any th a synthetsc layer sources of offsite radiation exposure (aside must be managed so as to conform to the
>

apphcaue prousions owe 40 f the Codemay not be taaea into account m detenutams from radon uposure) are dusting from dry of Federal Regu!ations. Part 440.p' Ore Mimng

'

;

the calculated radon exhalation level If non- surfaces of the tadings disposal area not

I '. sod matemla an proposed as cover covered by tedings solution and emissicns and Dress;ng Pomt Source Category: Emuent
i rr.2tena!s. it a:ast be demonstrated that such fr m Fe110*C8k' dfYin8 8nd packaging Limitations Guidehnes and New Source

8 Perfonnance Standards. Subpart C. Uranium.''

matena|s wdi cat crack or degrade by {P ',f* "0"[ Radium, and Vanad um Ores Subcategory."different.al settlement, weathenng. or other g d es r don,

} mechanis n. over long. term time intervals- emissions from surface impoundments of as codified on lanuary 1.1983.

Near surface coser materia!a (ie within uraraum or thonum byproduct materials must Criterion SA-Dady inspections of tadings
the top three meters) may not include wast, b* kept sa low as la masonably achievable. or waste retention sysams must be
or rock that contama elevated levels of Checks must be made and logged hourly of conducted by a quahfied engineer or scientist
radium: soils used for near surface cover all parameters (e4. differential pressures and and documented.The appropriate NRu
must be essentiaUy the same. as far as scrubber water flow rates) which determine regional office as mdicated in Append a D ofi

radioactmty is concerned. as that of the efficiency of ye!!awcake stack emission to CFR Part 20. or the Director. Office of
surroundmg surface soils. This is to ensure control equipment operation. It must be Inspection and Enforcement. U.S' Nuclear
that surf ace radon exhalation is not determined whether or not conditions are Regulatory Cornmission. Washington, DC
rgnificantly above background because of withm a range prescribed to ensure that the W. musthe immelately notified of any
the cover material itself. equipment is operating consistently near felure in a taings or waste retention system

The des:rn requirements in this entenon peak efficiency: corrective action niust be wh4ch results m a release of tadings or waste
for longerty and control of redon r= leases taken when performance la outside of into unrestncred areas, and/or of any
apply to any portten of a licensed and/oe prescnbed ranges. Emuent control devices unusual cond.hons (conditions notf disposal site unless such poetion contams a must be operauve et all times dunng drying contemplated m the design of the retention

i concentration of radium m land. sverseed and packagms operattons and whenever att system) which if not corrected could indicale
oser areas of 100 square meters, which. as a is exhausting from the yellowcake stack. the potential or lead to fadure of the s> steinresult of byproduct matenal does not esceed Drying and packaging operations must and result m a release of tadings or waste
the bachground level by more than:(i) 5 terminate when controls are inoperative. into unrestricted aress.pi .ocunes per gram (pCi/s) of radium.22tk or. When checka indicate the equipment is not
m the case of thorium byproduct matenal, operating within the range prescnbed for // FirrancialCntena,

| radium-228. averaged over the fust 15 peak efLeiency, act4ons must be taken to Cntenon P-Financial surety arrangements'

centimeters (cm) below the surface, and (u) restore parsmeters to the presenbed range. must be estalhshed by each null operator15 pCi/g of radium-228. or. in the case of
When this cannot be done without thatdown prior to the commencement of operations tothorium by product matenal. radium-224.

es eraged over 15-cra thick layers more than and repairs, drying and packaging operations assure that suff4caent funds wdl be available,

15 cm below the satfaca- must cease es soon se pracucable. to carry out die decontamination and
Operations may not be re-started after decommassiorung of the mall and site and forCntenon 7-At least one full year price to
cessauon due to off-cormal performance untJ ihe reclamation of any tadings or westecny major site construct 4ork a precperational
needed corrective actiona have been disposal areas.The amount of funds to be
identif!ed and implemented. All such ensured by such surety arrangemente must be

' The sear.dard appues to desiers Mon.toring to, cessations. correcuve actions, and re.eksrts based on Commission approved cost
redon aber installatmei of an apprepnetely desis ied must be reported to the appropriate NRC estimates in a Commissiorrepproved plan for 'cover is not reeuered

regional office as indicated in Crttenon aA. in (1) decontammation and decommissioning of8 The aversee appine to the eaure surfme of wnting, withm to days of the subsequent mdl buddings and the nulhng site to levels '
each dasposal area over peneda of et taans 1 year. restart. which allow untestrteted use of these areest ut shots cotepared to too years. Kaden wiu come

*

To control dustm3 from tadirige, that upon decornmissionang. and (2) the
p rtaon not covered by standing liquada must reclamabon of tad 4ngs and/ce waste areasin

,

e a met e. to ef covertng '*

matenals should be eshmated as part of develop.ng Lc wetted or chemically stabiksed to prevent accordance with technical critetta delmeated j
o closure plan for each site. The etsaderd however. or minimize blowing and desting to the m Section I of this Appendia.The license *
epphee eeJy to essessons freem erenom byproduce meumum salent reasonably achievable.This shall submit this plan in coniunctron with en

|fenarertals to the attnosphere. requirement may be relemed 6f todarige are environmental report that addresses the

e

|
1n

-- 1u-
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expected environmentalimpacts of ther . . stated on any surety instrument which la not the environment. In any case however, the
milling operation. decomnussioning and' openwmded, and must be agreed to by all applicant / operator must demonstrate a
tailings reclamation, and evaluates .% parties. Financial surety arrangements ' serious effort to obtain such subsurface ;-

alternatives for nutigating these impacts.De generally acceptable to the Commission are: rights, and must. In the event that certain i
surety must also cover the payment of the (a) Surety bonds: nghts cannot be obtained provide
charge far long-term surveillance and control (b) Cash deposits: notificatien in local pubhc land records of the
required by Cnterion 10. In establishing (c) Certificates of deposits: fact that the land is bems used for thea

specific surety arrangements, the licensee's (d) Deposits of govemment securities: disposal of radioacttve matenal and is,

i cost estimates must take into account total le) Irrevocable letters or lines of credit and subject to either an NRC general or specific*
costs that would be incurred if an (f) Combinations of the above or such other license prohibiting the disruption and
independent contractor were hired to perform types of arrangements as may be approved disturbance of the tailings. In some rare
the decommissionmg and recalmation work. by the Commission. However. self insurance. cases, such as may occur with deep burial
in order to avoid unnecessary duplication or any arrangement which essentially where no ongoing site surveillance will be
and expense the Comnussion may accept constitutes self insurance (e g., a contract required. surface land ownership transfer
financial sureties that have been with a State or Federal agency), will not requirements may be waived. For licensesconsolidated with financial or surety satisfy the surety requirement since this issued before November 8.1981, thearrangements established to meet provides no additional assurance other than Commission may take into account the statusrequirements of other Federal or state that which already exists through license of the ownership of such land, and interestsagencies and/or local goveming bodies for requirements. theretn. and the abihty of a hcensee tosuch decommissioning, decontamination. Cntenon to-A minimum charge of transfer title and custody thereof to thereclamation, and long-term site surveillance $250.000 (19*8 dollars) to cover the costs of United States or a State.and control, provided such arrangements are long-term surveillance must be paid by each D. If the Commission subsequent to titleconsidered adequate to satisfy these mdl operator to the general treasury of the

transfer determines that use of the surface orrequirements and that the portion of the United States or to an appropriate State . subsurface estates. or both, of the landsurety which covers the decommissioning agency pnor to the termination of a uramum
transferred to the Uruted States or to a Stateand reclamat on of the radL mill tailirtgs site or thonum mill hcense.

and associated areas. and the long-term If site survedlance or control requirements will not endanger the pubhc health, safety,
f* the Cofunding charge is clearly identified and . at a particular site are determined on the us[ofthe surfactcomnutted for use in accomplishing these basis of a site-specific evaluation, to be subsurface estates, or both, of such land in aactivities.no bcensees's surety mechanism sigmficantly greater than those specified in ' " ' h "will be reviewed annually by the Corhmission Cntenon 12 (e.g. if fencing is determined to

ded s en U th n issionto assure, that sufficient funds would be be necessary). variance in fundmg
avadable for completion of the reclamation requirements may I" rpecified by the pennits such use of such land, it will provide
plan if the work had to be performed by an Commission. In any case . ihe total charge to O' P"" * "*"" "

independent contractor.The amount of surety cover the costs oflong-term survedlance must the nght of first refusal with respect to such
use of such land.habihty should be adjusted to recommze any be such that, with an assumed 1 percent

increases or decesses result:ng from annual real interest rate. the collected funda E. Material and land transferred to the
inflation, changes in engmeerms plana. will yield interest in en amount sufficient to United States or a State in accordance with
activities performed, ar.d any other cover the annual costs of site surveillance. this Crtterton must be transfened without
conditions af'ecnna costs. Regardless of ne total charge wdl be adjusted annually administranve and legal costs incurred m,r than

cost t the United States or a State othe
whether reclamation is phased through the pnor to actual payment to recognize inflanon.
hfe of the operation or takes place at the end The inflation rate to be used is that indicated carrying ut suck transfer.
of operations, an appropnate portion of by the change in the Consumer Pnce index F. The provisions of this part respecting
surety liabihty must be retained until final published by the U S. Department of Labor, transfer of title and custody to land and
compliance with the reclariation plan is Bureau of labor Statistics. tailings and wastes do not apply in the case
determmed. of lands held in trust by the Uruted States for

nis will yield a surety that is at least //L Site and Byproduct Afateriol Ownership any Indian tribe or lands owned by such
sufficient at all times to cover the costs of Crnerion 1J-A. Dese crtteria relating to Indian tnbe subject to a restriction against
decomnussioning and reclamation of the ownership of taihngs and their disposal sites ahenation imposed by the United States. In
areas that are espected to be disturbed become effective on November 8.1981, and the case of such lands which are used for the
before the next hcense renewal The term of apply to all heenses terminated. issued, or disposal of byproduct matenal as defined in
the surety mechanism must be open ended. renewed after that date. this part the hcensee shall enter into
unless it can be demonstrated that another B. Any ursruum or thonum mdhng license arrangements with the Commission as may
arrangement would provide an equivalent or taihngs hcense must contain such terms be appropnate to assure the long4rm
level of assurance.Ris assurance would be and conditions as the Commission survedlance of such lands by the United
provided with a surety instrument which is determines necessary to assure that prior to States.
w9tten for a spec:fied perted of time (e g,5 terminauon of the hcense, the hcensee will

/M kng-Term Site Sars ed!anceyears) yet which must be automatically comply with ownership requirements of this
renewed urdess the surety notifies the entenon for s;tes use for tashngs disposal Crderion 12-De final disposition of
beneficiary (the Comm:ssion or the State C. Tit:e to the byproduct matertal hcensed taihngs or wastes at muhng sites should be
regulatory agency) and the principal (the under this Part and land. including any such that ongoing active maintenance is not
hcensee) some reasonable time (e.g,90 days) interests therein (other than land owned by necessary to preserve isolanon. As a
pnot to the renewal date of their intention the United States or by a State) which is used mmimum, annual site inspections must be
not to renew. In such a situation the surety for the disposal of any such byproduct conducted by the government agency
requirement sul! exists and the licensee matenal or is essential to ensure the long retaining uit mate custody of the site where

l
would be required to submit en acceptable term stabihty of such disposal site, must be teihngs. or wastes are stored to confirm the
replacement surety within a brief penod of transferred to the United States or the State integnty of the stabikzed tashngs or waste
time to allow at least eo days for the in which such land is located, at the option of systems and to determine the need, if any, for
regulatory agency to collect. such State. In view of the fact that physical maintenance and/or monitoring. Results of

Proof of forfetture must not be necessary to isolation must be the primary means of long. the inspecuen must be reported to the
collect the surety so that in the event that the term control and Government land Commission withm 00 days following each
heensee could not provide en acceptable ownership la s destrable supplementary inepection. The Commission may require
replacement surety within the required time, measure, ownership of certain severable more frequent site inspections if, on the basis
the surety shall be automatk. ally collected subsurface interests (for example, mineral of a site.epecific evaluation, such a need
prior to its expiration. De conditions rights) may be determined to be unnecessary appears necessary due to the features of a
desenbed above would have to be clearly to protect the public health and safety and particular tedings or waste disposal eystem.

A
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} PART15MXEMPTIONS AND Foe the Nuclew Regelatory Commission.
CONTINUED REGULATORY The Rule

Samuell. Chilk*
AUTHORfTY IN AGREEMENT STATES
AND IN OFFSHORE WATERS UNDER

Secretaryof the Coauwaawa. The purpose of this amendment top
SECTION 274 [FR Doc. 85-24689 Filed 10-15-45: 8 45 aml

g 71.1n of Part 71 of the Federal

.

ouma coos isnom-u Aviation Regu ations (14 CFR Part 71) isl

3. The authority citation for Part 150 to change the description of the

continues to read as follows: Andersen AFD. Agana Cuam. Control
Zone using geographical coordinates

Authority: Sec. tst. 6e Stat. 948. as DEPARTMENT OF TRANSPORTATION and delete the Agana VORTAC
smended. sec. 274. 73 Stat. osa (42 U S C. M used 'n the definition. This2201. 2021h sec. 201,88 Stat.1242, as Federal Aviation Administratfo,, action does not chenge the actual
emended (42 USC. 5841).

Sections 150.3.150.1s.1m15a.150_31. 14 CFR Part 71 airspace of the existing control tone.

1Eo.32 also issued under secs.11et2). 81.68 Section 71.171 of Part 71 of the Federal
Stat. 923. 9355 as amended, secs. 83. 84. 92 [ Airspace Docket No. 85-AWP-351 Aviation Regulations was republished in

Sta t. 3033, 3039 (42 U.S C. 2014e(21. 21 t t. 2113. Handbook 7400.6A dated lanuary 2.
1985.

2114). Section 15a 14 also issued under sec. Andersen AFB, Agana, Guam; Control
53. 68 St at. 930142 U.S C. 20731. Secnon Zone The FAA concludes that there is an
150.17a also issued under sec.122. 68 Stat- immediate need for a regulation to

939 (42 UAC 2152). Section 15030 also
AcExcy: Federal Aviation reflect the correct description of the

issued under sec. 234. 83 Sta t. 444 (42 U.S C'Administration (FAA). DOT. Andersen AFD. Agana.Cuam. Control
ACTtON: Final rule. Zone. Therefore. I find that notice on

o the peposes of sec. 223. 68 Stat. 958, as pubhc procedure under 5 U.S.C. 553(b)is
amended (42 USC 22*3h Ii 150.20(blt:l-{41SUMMARY:An amended description to c ntrary to the puWc Wemt ad bat
and 150 *! are bsued under sec.161b. 68 Stat.the eusting Andersen ATB. Agana. good cause eusts for making this

/ 948, as amended (42 USC 2201(bn 115a14 Guam. (lat.13 M 52 N.,long.144 55,28, amendment effective coincident with the
-

ts issued under sec. tatt.6a St.t. 94A as E.) Control Zone is necessary as a result chartmg date of November 21.1965.'

emended (42 USC 2201(ijh and il 150 m. of the recent name and identification Desenprion of the amended control zone
15019 and 1%211b)(1) are issued under sec. Change of the Agena Very High , is set forth below and depicted on the
161o. 88 StaL 950. as amended f 42 USC Frequency Omni-directional Radio chart at the end of this documenL: ogg

Range and Tactical Air Navigational The FAA has determmed that thie
,

4. In i 150.31. paragraph (dl is added Aid IVORTAC) fact!ity to the Nimitz regula tion only involves an established

g to read as follows: VORTAC. This action will provide only- body of technical regulations for which
editorial changes and does not change frequent and routine amendmen's are

5 150.31 Required for Agreement state the actual airspace of the existing Guarn necessary to keep them operationallyg p 3,, ,,,,g Island Andersen AFB,Cosm. Control current. It. thereforeyt!!s not a " major
Zone desenption. '

rule" under Executive Order 12:U1: (2) is
not a "signif: cant rule" under DOT(d) In adoptm.g requirements pursuant EFFECTIVE DATE: Cool C.M.T., November

to paragraph (b)(2)of this section, the 21.1G85. Regulatory Pohcies and Procedures (44<

FR 11034. February 26,19~9); and (3)State may adopt alternatises (including.
MR NRWER INmRMATION CONTACT does not warrant preparation of a| where appropr: ate.stte-specific

alternatives) to the requirements Curtis Alma. Airspace and Procedates regulatory evaluation as the anticipated
'

Branch. Air Traffic Division. Federal impact is so minimal. Since this is aadopted and enfotr.ed by the
Aviation Administration (FAA).15000 routine matter that will only affect airCommission for the same purpose if. Asiation Boulevard. lfawthorne, traffic procedures and air navigation, itafter notice and opportunity for pubhc Cahfornia 9020h telephone (213) 536- is certified that this rule will not have ahearmg. the Commission determines W9-

that the alternatives wi!! achieve ~a level
sign ficant economic impact on a

of stabilizati n and contait: ent cf the
sueptEMENTARY INFORMaTION: substantial number of small entities i

under the criteria of the Regulatorysttes concerne.l. and a les el of Illstory Heubthty Act.
protection for pubhc heahh. safety and g

,

the enuronment from radierogical and The Agens VORTACis used as a 1.ist of Subjects in 14 CFR Part 71
nonradiological hazards associated with reference point in the defmition of the
the sites which is equivalent to, to the Andersen AFB. Agans. Cuam. Control Control zones. Transition areas,

estent practicable. or more strmgent Zone.ne name of the Agana VORTAC Asiation safety.

than the level which would be achievedfacihty is being changed to the Nimita Adoption of the Amendrnent
by standards and requf*ements adcpted VORTAC. As a result of this name
and enfurced by tl.e Commission for the change en editorialchange to the Accordinaly, pursuant to the authority
same purpose and any final standards desenption of the control zone becomes delegated to me. the Federal Aviation

!

promulgated by the Admirustrator of the necessary. Admmistration is amending Part 71 of
.

Environmental Protection Asencyin To preclude numermrs editerfal the FAR as follows:

accordance with section vs. Atternative chaoges to control zones and transt!!an
State requirnnents may take into areas. it bas been datermined that the PART 71--{ AMEHOED) ,l

cecount local or regional conditfons, use of geographical coordinates as 1. De authartty citation for Part 71
}

I

includ.ng geology, topograph reIerence pointa descnbing control continues to read as follows:hydrology and meteorology. y. zones and transition areas are more
Authortty:40 U S C 134 aid 1354(a), t$10.

Dxd at Washingtes. DC this sth day of permanent and are not sabiect to change ' Executre order toe 4. 49 U S C.1ontalas comes or location of VOffl'ACOctober 1965.-
faC111 ties; (Revised Peb 1. 97-449. |annary 12.198414

CFR 1169
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