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This paper involves several policy questions.

The Commission published proposed procedural amendments to

10 CFR 60 dealing with site characterization and the participa-
tion of States and Indian tribes on January 17, 1985

(50 FR 2579). The staff received comments from fifteen
organizations on a large number of issues. The final amendments
presented here were developed following consideration of these
comments, as well as consideration of comments received from the
ACRS Waste Management Subcommittee.

The final rulemaking recommended by this paper will conform the
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Discussion:

procedures for licensing high-level waste geologic repositories
in 10 CFR 60 to those specified by the Nuclear Waste Policy Act.

Licensing procedures which set forth a regulatory framework for
licensing high-level radioactive waste (HLW) geologic
repositories (10 CFR 60) were promulgated in final form on
February 25, 1931 (46 FR 13971). In publishing the proposed
nrocedures, the Commission recognized that provisions of Part 60
dealing with participation might have to be changed in the future
should the passage of pertinent legislation take place (44 FR
70408). This did, in fact, occur with the passage of the Nuclear
Waste Policy Act of 1982 -- 42 U.S.C. 10101 et seq. (NWPA). The
NWPA sets forth in considerable detail the roles and
responsibilities of NRC, the Department of Energy (DOE), States
and Indian tribes, and the general public during the process of
siting and development of HLW geologic repositories. The NWPA
requires that DOE consult and cooperate with States and tribes at
many specified points throughout the repository siting and
development process. DOE is required to issue its site
characterization plans (SCP's) for public comment, hold meetings
to obtain public comment, and provide funding for States and
tribes to participate in, and inform their residents about, the
process. Additional procedural steps are required of DOE between
the time DOE identifies a potential site, and the submission by
DOE of an SCP. The contents of the SCP :re specified by the
NWPA, and are different from those given in the original Part 60.!
A maior difference is that the SCP would no longer contain

*Section 113(b)(1)(A) of the NWPA allows NRC to require submission by DOE of
“any other information" but this is not an unlimited grant of authority. Such
other information, must be germane to "a general plan for site characterization
activities to be conducted at such candidate site."
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site selection information; this information would instead be
presented by DOE in environmental assessments (EA's) which DOE is
required to prepare for each site.

In proposing procedural amendments to Part 60 to the Commission
(SECY-84-263), the staff stated that amendments were needed to
(1) provide a framework for State, tribal, and public
participation consistent with the NWPA, (2) avoid duplication of
effort, and (3) conform the licensing procedures to the site
selection process specified by the NWPA. The staff also
identified some changes which it believed desirable to better
reflect NRC's pre-iicensing consultation and guidance process as
it has evolved since the licensing procedures were promulgated.
The staff pointed out that some of the proposed changes to Part
60 could be expected to be the focus of particular interest by
States and tribes. These were identified as (a) the deletion
from the SCP of NRC review of DOE's site selection process, (b) a
perception that the proposed changes would represent a
significant diminishing of opportunities for State and tribes to
participate in the NRC pre-licensing process, and (c) the nature
of NRC review of DOE's environmental assessments.

In the course of preparing the proposed amendments, the staff
actively sought comment from States and tribes. Several meetings
were held with States and tribes, at which the proposed
amendments were discussed, and a number of comment letters were
received. The staff documented its effort to seek comment in
Enclosures B and C to SECY-84-263. Following the submission of
SECY-84-263 to the Commission on June 26, 1984, additional
comments were received from Minnesota, Nevada, Texas, and the
Environmental Policy Institute. The staff identified four
significant issues contained in these comments and analyzed them
for the Commission in SECY-84-263A, November 8, 1984. These
issues were (1) NRC review of DOE's site screening and selection
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process, (2) the decoupiing of Part 60 and Part 51 revisions
which are needed to reflect the NWPA, (3) the elimination of the
draft site characterization analysis, and (4) concern about the
basis for standing of States and tribes in a licensing hearing.
A1)l but (4) had been discussed in SECY-84-263. As a result of
the analysis of the four issues, the staff concluded that these
additional comments did not provide any new information which
would lead it to change its recommendation to the Commission
contained in SECY-84-263.

A total of 15 organizations commented on the proposed rule.

While many specific, detailed points were raised, most of the
discussion centered on a few underlying issues. Once again, NRC
review of DOE's site screening and selection process, the
decoupling of Part 60 and Part 51 revisions which are needed to
reflect the NWPA, and the lack of a draft SCA received heavy
comment. In addition, many comments focused on the lack of any
provision in the proposed amendments requiring DOE to refrain
from sinking shafts for the site characterization process until a
reasonable time had elapsed for review and comment on the SCP's.

Draft Site Characterization Analysis

There were several comments about the deletion of the draft site
characterization analysis (SCA). Under the rule as proposed to
be amended, NRC would issue a single, final SCA on DOE's SCP and
would invite public comment on its SCA, for consideration in the
ongoing staff review and commentary on the DOE program. However,
NRC would not issue both a draft and final SCA. Commenting
States believe that they have substantial expertise which NRC
should consider in preparing its SCA. Some States want to have
the benefit of NRC's expertise while preparing their own
comments. It was noted that the Director's invitation to
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State/tribes for comments on DOE's site characterization plan was
discretionary. Concern was also expressed that NRC will not have
to respond to State/tribe comments on the SCA, and may not
actually address issues expressed in those comments. Some
commenters believe that the opportunities and procedures for
public and State involvement in the repository siting and
development process under the NWPA are not substantially
different from those contemplated when the previous regulations
were promulgated. From this they conclude that there is no
reason for NRC to change its procedures by eliminating the draft
SCA on DOE's SCP.

The staff agrees that there is a need for the States and tribes,
as well as other members of the public, tc have an opportunity to
participate effectively in the review of the SCP. Prior to
passage of NWPA, the provisions of Part 60 afforded the only
assurance that they would have this opportunity. The new law
provided new guarantees for public participation. Specifically,
avenues were provided for commenting directly to DOE on its site
screening decision and site characterization plans. In the
staff's view, these changes were significant and raised the
question whether the review procedures in Part 60 were still
necessary, or even appropriate.

With respect to the .. ed for NRC awareness of State and tribal
views, we believe there are effective means for obtaining such
views and the benefit of State and tribal expertise without
circulation of a draft SCA for comment. In the first place, the
preparation of the SCP will have been preceded by the extensive
informal communications between DOE and NRC - all of which will
have been documented in the public record. These include,
especially, the many technical meetings at which the States and
tribes may participate. The technical meetings afford an
opportunity for the States and tribes to bring their concerns
about relevant issues to the attention of NRC as well as DOE.
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Second, the staff has always welcomed the submission of comments
from any interested parties, at any time, and will continue to do
so. Third, as provided in the rile, NRC expects to review and
consider comments made in connection with public hearings held by
DOE on its SCP. Fourth, the rule would provide for the
solicitation by NRC of comments on the published SCA; while this
would not require a detailed anaiysis of any particular comment,
it would help to assure that NRC would not overlook any matter of
substance which ought to be brought to the attention of DOE.
Finally, under a change that is reflected in the final rule that
is recommended here, NRC would provide opportunity before
publication of the SCA, for the host State and affected Indian
tribes to present their views on the DOE SCP and their
suggestions with respect to comments thereon which may be made by
NRC. The avenues for receiving State and tribal views, as
summarized above, will be sufficient to enable NRC to review and
comment to DOE cn its site characterization plans as contemplated
by the NwPA.

Some commenters argued that the draft SCA should be kept because
it would condense the numerons technical iss.2s and discussions,
which will be quite extansive and will take place at a wide range
of locations and times, in a way that would make it practicable
for them to be invoived and to comment effectively. However, the
principal issues should have been addressed in the documentation
of these technical meetings. Specifically, the meeting minutes
or transcripts are placed in central locations (viz. public
document rooms) to facilitate public access and review.

Moreover, the issues will still all be addressed or "condensed"
in the SCP (and the SCA as well), where all parties will have an
oppo~tiinity to consider them. The staff's analysis would not be



The Commissioners 7

needed in order for other reviewers to be able to comment
effectively on the SCP.2

Moreover, as indicated, there are plenty of opportunities for NRC
tc be made aware of the issues of concern, so that they would be
dealt with in the SCA. But, most importantly, MWPA contemplates
that the States and affected Indian tribes will present lheir
criticisms to DOE directly. Under the statute, the Commission,
States, and affected Indian tribes have a parallel reviewing
function. This is different from the scheme outlined earlier in
Part 60, and the difference should be reflected in the language
of the rule.

ZSome commenters argue that the elimination of the draft SCA implies that NRC
might not actually address issues that commenters wish to raise. As already
noted, however, comments will be solicited on the SCA that is actually prepared,
so that any actual oversights can be addressed. The proposed rule (§60.18(f))
provided that the Director would publish a notice requesting public comment on
the SCA. This was intended to provide greater assurance to NRC that it had not
overlooked any issue of substance and that its analysis of the SCP has addressed
the issues in a reasonable and understandable way. The staff expected that all
comments received would be reviewed, but that no documented record of such
review would be made. A consideration of the comments received in response to
the proposed ruie suggests that the language might give rise to expectation:
that NRC would analyze all comments on the SCA more formally, and that any
failure to do so (or any inadequate analysis of comments raised) might give rise
to a lawsuit to require NRC to carry out a fuller analysis. The Commission
could eliminate this contingency by amending §60.18 to omit the requirement for
public comment on the published SCA. The staff does not recommend that action,
however, as it regards the opportunity for public comment to be a valuable
contribution to effective NRC review. The staff maintains that the language
would not require the undertaking of a formal analysis.
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Site Selection Information

There were comments concerning the deletion of site screening and
selection information from the SCP contents. Some commenters
favored the deletion, more opposed it. Unfavorable comments were
based on a perceived lack of any NRC review of DOE's site screen-
ing and selection process. However, the NRC has played a role in
this process. This role has involved the review of site data to
identify licensing issues at the earliest possible stage; review
of environmental assessments which provide the basis for site
selection decisions, review of other site specific documents; and
concurrence in the siting guidelines. Also, we expect to review
and comment on DOE's scoping documents and activities for
implementing NEPA in the repository program which are to be
developed pursuant to CEQ rules, and to comment on DOE's EIS.

The issue of concern in connection with these amendments is not
whether the Commission should be involved in the site screening
and selection process; but what should be the required content
and the scope of NRC review of the SCPs. It is clear to the
staff, from the NWPA, that the site selection issues previously
dealt with in Part 60 were to be separated from the site
characterization plans and dealt with, instead, in the
environmental assessments. The regulation was filling a gap by
requiring site selection information in the SCP. That gap no
longer exists.

Shaft Sinking

Some commenters suggested that the regulation be amended to

require that DOE not proceed to characterize sites by sinking
shafts until NRC and State review and comment upon the SCP are
complete. The NWPA does appear to call for the SCP to be the



The Commissioners 9

time to take up shaft related issues. It is rnot unreasonable to
interpret the NWPA to mean that DOE should wait. Thus, we are in
genera! agreement with the commenters’' view of the NWPA
requirements on this matter. As stated in the preamble to the
proposed rule, "The Commission believes that Congress intended
that DOE should provide the plans sufficiently far in advance so
that comments may be developed and submitted back Lo DOE early
enough to be considered when shaft sinking occurs, and at all
times thereafter." However, the staff believes that this
question is essentially a matter of statutory construction of the
obligations of DOE under Section 113(b) of the NWPA and that the
appropriate course is to leave it to DOE in the first instance to
construe and apply the law. There is no compelling reason for
the Commission to incorporate its interpretations of such a
provision in its own regulations. DOE has stated® that shaft
sinking will not occur until sufficient time has elapsed to allow
for review and comment on the SCP's.*

Simultaneous Promulgation of Amendments

Some commenters recommend that all revisions to Part 60 and Part
51 to conform them to the NWPA should be promulgated simul-
taneously. In particular, they recommend that the revisions
concerning NEPA requirements accompany the revisions currently
being promulgated. They believe this is necessary to assure that

IMission Plan, DOE/RW-0005, June 1985, Vol. I, pg. 59 and Vol. 1I, pg. 128.

4States have recently expressed continued concern on this matter. For example,
in a July 18, 1985 meeting on Generic Exploratory Shaft-Design and Construction,
representatives of Texas and Utah, provided further explanation of the need for
a requirement that DOE wait to receive and consider comments on the SCP before
shaft sinking, and of their concern with the NRC/DOE staff arrangements for
resolution of shaft-related issues prior to the SCP. They pointed out that the
States are not yet prepared to participate in this early resolution process.
They have believed that, according to the NWPA, these issues would be discussed
in the SCP and would be the subject of meaningful discussion in the comment on
the SCP. They are concerned that they do not now have the resources or
technical expertise to participate fully in early resolution of such matters.
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a comprehensive and integrated approach is taken and to eliminate
any confusion regarding NWPA and NEPA requirements. They argue
that much of Part 60 now rests on NEPA authority so that failure
to include NEPA in the currently proposed revision casts a cloud
over the Commission's view of its authority to carry out early
site reviews. This issue was raised earlier and was discussed in
SECY-84-263A. The Commission has not put off considering its
responsibilities under NEPA as modified by the NWPA. In develop-
ing these proposed regulation changes, we have specifically
evaluated whether it was necessary to take any steps during the
site screening stages to assure meeting our ultimate NEPA respon-
sibilities. The issues in this amendment are separable from
other NWPA mandated matters, including the NEPA concerns which
will be addressed in the Part 51 amendments.

Changes in Final Amendments

The staff made a number of changes in the final amendments in
response to comments received. However, substantive changes were
limited to these; (1) providing for public comment on NRC
responses to DOE's semi-annual reports on site characterization,
and (2) providing opportunity for the host State and affected
Indian tribes for each site to be characterized to present their
views to NRC during preparation of the SCA.

Commission resource needs to implement the provisions of 10 CFR
60 have been reflected in programmatic budget requests. Thus, no
significant new resource expenditures will be required by
issuance of the amendments.
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Recommendations:
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That the Commission:

Approve for publication final amendments to 10 CFR 60
dealing with site characterization and the participation of
States and Indian tribes, and the accompanying Statement of
Considerations, as set forth in the draft Federa! Register
notice in Enclosure A.

Certify that the revised rule will not have a significant
economic impact on a substantial number of small entities.
This certification is necessary in order to satisfy the
requirements of the Regulato.,y Flexibility Act, 5 U. S. C.
605 (a).

Note:

(a) In accordance with section 121 (c) of the Nuclear Waste
Policy Act, no environmental review has been performed
in connection with this action.

(b) The comments received in response to the proposed rule
are contained in Enclosure C. The staff's analysis of
these comments is contained in Enclosure B. The
proposed Federal Register notice (Enclosure A) refers
to the latter document as "the Commission's analysis."

(c) Sections 60.62 and 60.63 of this rule amend information
collection requirements that are subject to the Paper-
work Reduction Act of 1980 (44. U. S. C. 3501 et seq.).
Office of Management and Budget approval of the
information collection requirements in these amendments
has been obtained (OMB No. 3150-0127, expiration date
11/30/87).



The Commissioners

Enclosures:

(d)

(e)

(f)

(g)

(h)
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The Chief Counsel for Advocacy of the Small Business
Administration will be informea by the Division of
Rules and Records of the Certification regarding
economic impact on small entities.

The Subcommittee on Energy and the Environment of the
House Interior and Insular Affairs Committee, the
Subcommittee on Nuclear Regulation of the Senate
Committee on the Environment and Public Works, the
Subcommittee on Energy, Nuclear Proliferation and
Federal Services of the Senate Committee on Government
Affairs, and the Subcommittee on Energy and Power of
the House Interstate and Foreign Commerce Committee
will be informed by a letter similar to Enclosure D.

The Office of Public Affairs has determined that it is
not necessary to issue a public announcement for these
amendments. However, a copy of this Commission paper
package is being placed in the Public Document Room.

A regulatory analysis is contained in Enclosure E.
A comparative text of the proposed amendments is

included in Encl uro

willi Dircks
Exocutivc Director for Operations

A - Federal Register Notice "Disposal of High-Level Radioactive
Wastes in Geologic Repositories: Amendments to Licensing

Procedures
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Staff Response to Comments of the ACRS

- Procedural Amendment Comments - Comment Summary and Staff
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Commissioners' comments should be provided directly to the
Office of the Secretary by c.o.b. Friday, November 8, 1985.

Commission Staff Office comments, if any, should be submitted
to the Commissioners NLT Frida November 1, 1985, with an
information copy to the office of the Secretary. If the paper
is of such a nature that it requires additional time for
analytical review and comment, the Commissioners and the
Secretariat should be apprised of when comments may be expected.
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17590-01]

NUCLEAR REGULATORY COMMISSION
10 CFR PART 60
Disposal of High-Level Radioactive Wastes

in Geologic Repositories:
Amendments to Licensing Procedures

AGENCY: Nuclear Regulatory Commission.
ACTION: Finmal rule.

SUMMARY: The Nuclear Regulatory Commission (NRC) is amending its regula-
tions applicable to the disposal of high-level radicactive wastes in
geologic repositories. These amendments deal with procedural aspects of
site characterization and the participation of States and Indian tribes.
Among other things, the rules set forth requirements applicable to the
Department of Energy for submitting site characterization plans. For the
most part, the amendments to licensing procedures are changes made to

reflect the provisions of the Nuclear Waste Policy Act of 1982.

EFFECTIVE DATE: [Insert date o0 duys after publicatinn in (he Federal

Register]
FOR FURTHER INFORMATION CONTACT: Clark Prichard, Office of Nuclear Regu-
latory Research, U.S. Nuclear Regulatory Commission, Washington, DC

20555, Telephone (301) 427-4586,

SUPPLEMENTARY INFORMATION:

1 Enclosure A
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BACKGROUND

On February 25, 1981, the Nuclear Regulatory Commission (NRC)
promulgated licensing procedures for the disposal of high-level
radioactive waste (HLW) in geoloygic repositories (46 FR 13971). ‘'he
enactment of the Nuclear Waste Policy Act of 1982 (NWPA), 42 U.S.C. 10101
et ceq., brought about a need to revise some of the procedures in 10 CFR
60. The NWPA set forth in considerable detail the procedures to be
followed during the process of siting and development of HLW geologic
repositories, and the respective roles of NRC, the Department of Energy
(DOE), and States and Indian tribes. These amendments contain the
changes to 10 CF! Part 60 that are needed to conform the licensing
procedures in the rule to the provisions of the NWPA. In addition, the
amendments contair. some changes considered desirable in light of
experience gained w'th the pre-licensing consultation process since the
prdnulgation of the piocedural part of 10 CFR Part 60.

On January 17, 1985 the Commission published proposed procedural
amendments to 10 CFR Part 60 for public comment (50 FR 2579). The
proposed amendments contained revisions to (1) the content of the site
characterization plan (SCP), (2) NRC review of the SCP, and the issuance
hv NRT af a site characterization anal;sis (SCA), (3) means and timing of
State and Indian tribe consultation with NRC and participation in NRC
reviews, and (4) notice and publication by NRC with respect to site
characterization documents. The Commission received a number of comments
on the proposed amendments, all of which have been carefully considered.

The principal issues raised by these comments are discussed below.

2 Enclosure A
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COMMENTS

A total of 15 organizations ccmmented on the proposed rule,
addressing a variety of concerns. Five of these issues call for extended
response in this statement. These issues are: whether NRC should issue
a draft site characterization analysis; the deietion of site selection
information from the contents of the SCP; whether DOE should be required
to receive and consider comments on the SCP before starting to sink a
shaft; whether all amendments of 10 CFR Part 60 and Part 51 to conform
with the Nuclear Waste Policy Act, especially those related to NEPA
requirements and the present amendments, should be promulgated at the
same time; and whether host States should automatically be afforded party
status in licensing proceedings. Summaries of the comments received on
these issues are presented below. Copies of all the comments, and the
Commission's analysis of them, are available in the Commission's Public

Document Room,

a. Draft Site Characterization Analysis

There were several comments about the deletion of the draft site
characterization analysis. Under the proposed rule, the NRC would have
issued an SCA, a final set of comments on DOE's SCP and would have
invited public comment on its SCA for consideration in the ongoing staff
review and commentary on the DOE program but would not have issued both a
draft and a final SCA. Some commenters agreed with elimination of the
draft SCA. However, most commenters requested that NRC continue to issue
its analysis in both a draft and final form. Commenting States and
tribes believe that they have substantial expertise which NRC should

3 Enclosure A
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consider in preparing its analysis on the DOE SCP. Some States wanted to
see NRC's draft SCA to have the benefit of NRC's expertise while
preparing their own comments. Some commenters emphesized a belief that
any schedule delays resulting from issuing a draft SCA would not be
important. Some commenters believed that the opportunities and
procedures for public and State involvement in the repository siting and
development process under the NWPA are not substantially different from
those contemplated when the previous regulations were promulgated. From
this they concluded that there is no reason for NRC to change its
procedures by eliminating the draft analysis on DOE's SCP's.

The Commission understands the concerns of the States, tribes and
public that their views be heard and considered. The Commission intends
to be fuliy aware of State, tribe and public views before, during, and
after the site characterization plan review. The States and tribes will
be routinely informed of the information made available to NRC and NRC's
comnents thereon., The States and tribes are able to participate at
NRC/DOE technical meetings. As is now being done, the NRC staff will
continue to have discussions with State and tribe representatives and
will respond to written submissions from the States and tribes. The NRC
will also follow closely the NWPA mandated opportunities for State, tribe
and public interaction with DOE to be aware of the concerns which are
expressed by the States and tribes in these forums.

The need for opportunities for State, Indian tribe, and public
involvement is addressec evtensively by the NWPA. The procedures
established by the statute provide means for informing NRC of issues of
concern., Given these specific procedures, and taking into account the

scheduling provisions of the NWPA, the publication of a d-aft SCA 1s no

Enclosure A



[7590-01]

longer warranted. It is not required by law. It is important to note,
however, that there will still be an opportunity to comment on NRC's SCA
as the rule a; amended requires the solicitation of such comments. NRC
will make further comments to DOE if the State and public comments on
NRC's SCA provide substantial new grounds for making recommendations or
stating objections to DOE's site characterization program. (It should be
noted, however, that NRC does not contemplate a formal comment analysis.)
To furnish additional assurance to the host State and affected

Indian tribes that their views will be considered in NRC's preparation of
its SCA, a provision has been added to the final regulation providing an
opportunity, before publication of the SCA by NRC, for those parties to
present their views on the DOE SCP and suggestions with respect to NRC

comments thereon.

b. Site Selection Information

Some commenters opposed the deletion of information concerning DOE's
site screening and selection process from the SCP contents. Some com-
menters also commented unfavorably on a perceived lack of any NRC review
of DOE's site screening and selection process. A few commenters
supported the deletion of such information from the SCPs.

The Commission has carefully reviewed the arguments presented by the
commenters who stated that site selection information should still be
included in the SCPs. The Commission continues to believe that such
information is neither appropriate nor required in an SCP.

In regard to the generalized concern that NRC should be involved in
the site selection process, it is noted that the NRC has played an

important role in this process and will continue to do so. The sites

5 Enclosure A
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under conc¢ideration for nomination have been the subject of continuous
scrutiny by the NRC staff to identify licensing issues at the earliest
possible stage. Available data are examined on a regular basis and site
specific documents such as the environmental assessments are carefully
reviewed. There are also activities specified by the NWPA which afford
the NRC an opportunity to directly influence the site selection process.
These are NRC concurrence in DOE's siting guidelines and review and com-
ment on the site characterization plans. NRC expects that, under the EIS
scoping process pursuant to CEQ rules, DOE will keep NRC fully and
currently informed of its plans for implementation. We also expect to
review and comment on DOE's scoping documents and activities for
implementing NEPA in the repository program which are to be developed
pursuant to CEQ rules, and to comment on DOE's EIS.

Thus, the issue of concern in this rulemaking is not whether the
Commission should be involved in the DOE site screening and selection
process generally. It is, more specifically, the scope of the
information to be included in the DOE submission. The new statute, while
generally conforming to the earlier NRC regulation, omitted the
provisions dealing with NRC review of site selection matters. The
Commission construes this action as an indication that the site selection
issues previously dealt with in Part 60 were to be separated from the
site characterization reports and dealt with, instead, in the
environmental assessments. Under the NWPA, the Commission's role in the
review of DOE's site characterization plans is to determine whether they
are appropriate in light of the Commission's regulations. Attention will

be directed toward the adequacy of the characterization of a particular

6 Enclosure A
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site; and this is different from, and not dependent upon, the

considera*ti~~s that led *o the selection of that site.

c. Shaft Sinking

Some commenters suggested that the regulation should be amended to
require that DOE may not proceed to characterize sites by sinking shafts
until NRC and State review and comment upon the SCP are complete. One
commenter suggested that the regulation be clarified to specify that
completion of NRC review is not a condition precedent for shaft sinking.
The Commission is generally in accord with the commenters who regard NWPA
as requiring that DOE defer the sinking of shafts at least until such
time as there has been an opportunity for pertinent comments on shaft
sinking to have been solicited and considered by DOE. As stated in the
preamble to the proposed rule, "The Commission believes that Congress
intended that DOE should provide the plans sufficiently far in advance so
that comments may be developed and submitted back to DOE early emough to
be considered when shaft sinking occurs, and all times thereafter." The
question, therefore, is not whether the Commission agrees with the
objective of those commenters to defer shaft sinking until after comments
on the SCP have been received by DOE, but rather whether this requirement
should be incorporated into the Commission's rules. What is involved is
essentially a construction of the obligations of DOE, as a matter of
statutory interpretation, under section 113(b) of NWPA. Unless there is
a compelling reason for the Commission to incorporate its reading of such
a provision in its own regulations, the appropriate course is to leave it

to DOE in the first instance to construe and apply the law,

7 Enclosure A
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The Commission finds no such compelling reason. It relies, in part,
on the opportunities for information exchange which are available to it
under its established working arrangements (including the Procedural
Agreement, 48 FR 51876, described in the preamble to the proposed rule).
One of the objectives of these arrangements is to enable NRC to review
and comment in a timely fashion on those issues that may have a bearing
upon DOE's decision to proceed with, or delay, the sinking of repository
shafts. Many issues related to the shaft sinking have long lead times.
These issues are being taken up by the NRC prior to the SCP under the
aforementioned open working arrangements. Moreover, the Commission is
aware that DOE itself has indicated its intention to wait until it has
completed a review of comments before procching to sink shafts. The
Conmission observes that DOE's failure to await, and to take into
account, pertinent NRC comments might result in later licensing
difficulties.

d. Simultaneous Promulgation of Am nts

Some commenters recommended that all revisions to Part 60 and
Part 51 to conform them to the NWPA should be promulgated simultaneously.
In particular, they recommended that the revisions concerning NEPA
requirements accompany the revisions currently being promulgated. They
believe that this would assure that a comprehensive and integrated
approach is taken and any confusion regarding NWPA and NEPA requirements
would be eliminated. They argue that much of Part 60 now rests on NEPA
authority so that failure to include NEPA in the currently proposed
revisior casts a cloud over the Commission's view of its authority to

carry cut early site reviews.
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The Commission has not put off considering the responsibilities
under NEPA as modified by the NWPA. In developing these changes to the
regulation, the Conmission has specifically considered whether any
procedures might be needed at the site screening or characterization
stage, so as to assure that the Commission would be able to meet its
ultimate NEPA responsibilities. The Commission concludes that they are
not.

The Commission's Part 51 regulations govern the Commission's
responsibilities for conducting environmental reviews associated with its
licensing and regulatory functions. Section 121(c) of NWPA, 42 v.s.C.
10141, clearly states that the requirements and criteria set forth in
Part 60 relate to the Commmission's responsibility under the Atomic
Energy Act and the Energy Reorganization Act and do not require a NEPA
£1S. The Part 51 changes, on the other hand, will relate to the
Commission's NEPA obligations at the time DOE applies for a license.

It appears that, under NWPA, NRC prelicensing review of NEPA issues
was, in fact, not intended to be extensive. Aside from its concurrence
in the siting guidelines, the statutory scheme calls for NRC
participation to commence with the filing of the site characterization
plans by DOE. Furthermore, unless DOE fails to follow the procedures for
identifying sites to be characterized, as specified in NWPA, there would
be no basis or authority to insist, for NEPA purposes, that particular
sites be excluded or that other sites be selected for characterization.

In 1ight of the Commission's understanding with respect to its
responsibilities, 1t is important to proceed with the present action
without awaiting other changes that will te proposed in the light of
NWPA. This is especially the case so that the changes related to site
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characterization can be implemented in a timely fashion as DOE prepares
its site characterization plans.

The Commission acknowledges that the authority citation for Part 60
includes a reference to NEPA; that is appropriate because the regulation
specifies NEPA licensing findings, 10 CFR 60.31(c), 60.41(d), and
contemplates the inclusion, in a construction authorization and a
license, of conditions to protect environmental values, 10 CFR 60.32(a),
60.42(a). These sections in essence, merely require that the
construction and operation of a repository comply with NEPA requirements.
They do not represent a reliance on NEPA authority as a significant
underpinning for Part 60, Part 51 of NRC regulations, which deals with
NEPA implementation, will however need to be changed - specifically to
(1) define the alternatives that must be discussed in an environmental
impact statement, (2) exempt the promulgation of NRC licensing
requirements and criteria from environmental review under NEPA, and (3)
set out procedures that will be followed by the Commission in determining
whether or not to adopt the DOE EIS. The alternatives are, for the most
part, prescribed by NWPA. The exemption of licensing requirements from
environmental review is also an explicit feature of that Act. The
procedures for adoption of the DOE environmental impact statement will be
governed by NWPA and the regulations of the Council on Environmental
Quality. These changes to Part 51 will be needed in order to conform
NRC's licensing process to applicable law. Nothing in the present action
impairs the Commission's ability to make the required changes to Part 51
or otherwise to meet its NEPA obligations. Thus, in developing this
current amendment the Commission has specifically considered whether any

procedures might be needed dur..y the current site screening process to
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assure meeting its ultimate NEPA responsibilities. The Commission
concludes that they are not. Nothing in the upcoming Part 51 changes
will affect early site screening involvement. Accordingly, this rule is
separable from the amendments to be proposed to Part 51. It is needed
now by DOE, and there would be no justification for delay in promulgating
it.

e. Party Status for Host State

The point was raised that a host State is entitled to full party
status at the outset in NRC licensing proceedings and should have the
rights of such a party. An absolute right of participation in NRC
licensing proceedings should be declared by 10 CFR Part 60.

Under section 189(a) of the Atomic Energy Act, 42 U.S.C. 2239, a
person "whose interest may be affected" is entitled to be admitted to a
licensing hearing as a party. Under this statutory provision, there can
be no question that the host State has a legal right to be a party.
Nevertheless, as in any judicial or administrative proceeding, certain
rules of practice are essential in order for the party's interest in a
matter, its contentions with respect thereto, and its claims for relief,
to be made a matter of record,

Rights of participation in NRC licensing proceedings are referenced
in 10 CFR §60.63. The tests of standing are set out in §2.714, These
tests are clearly met for host State participation. The standing tests
would be met for affected Indian tribes as well, (It is also noted that
States and arguably affected Indian tribes can participate under
10 CFR §2.715 without having to take a position on issues by
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supplementing their intervention petition with contentions as required by
§2.714.) There is thus no substantial basis of concern with respect to
the issue raised by the commenters. Once the State/tribe is admitted as
an intervenor, it would enjoy the full rights of a party. These include,
with respect to all matters affecting its interest, the rights to
introduce evidence, put on witnesses, cross-examination, full notice and
service of all pleadings, full rights of discovery, and standing to
appeal. Non-host States may also participate in licensing proceedings as
parties to the extent they meet the tests of standing set out in 10 CFR

Part 2, or as interested States.

CHANGES TO THE PROPOSED AMENDMENTS

The final rule contains the following substantive changes from the
proposed rule as published on January 17, 1985,

Authority Citation

Section 14(a) of Public Law 95-601, 42 U.S.C. 2021a would require
that DOE notify the Commission as early as possible after commencement of
planning for a particular repository. The Commission was directed to
notify States in turn. As implied by the preamble to the proposed rule,
the Commission considers these requirements to have been superseded by
NWPA. The authority citation has been modified accordingly.

Exclusion of Defense Waste Facilities

The Commission's licensing authority extends to two different

classes of high-level waste disposal facilities: repositories used

primarily for civilian waste (including spent nuclear fuel) and
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facilities for defense wastes. Energy Reorganization Act of 1974,

Sec. 202, 42 U.S.C. 5842. NWPA applies only to some of these facilities
- namely, those used at least in part for civilian wastes (i.e., not
exclusively for defense wastes). Sec. 8(c), 42 U.S.C. 10107. A
commenter suggested that the pre-NWPA procedures should expressly be
retained for defense-only facilities, as they were not covered by WWPA
and the statute accordingly did not support any change in NRC
requirements. The point has merit. However, in accordance with the
procedures set out in Section 8(b) of NWPA, the President has now
determined that the development of a repository for the dispasal of
defense HLW is not required. There is thus no longer any need for
regulations dealing specifically with a defense-waste-only repository.
To reflect this conclusion, and clarify the scope of the regulations,
Section 60.1 is being revised so as to limit the application of the part
to facilities "sited, constructed, or operited in accordance with the
Nuclear Waste Policy Act of 1982." Also, the reference in §60.17(a)(4)
to a geologic repository that is not subject to the Waste Policy Act has
been deleted.

Authority Reference for Site Characteriz:tion
One commenter noted that the refeit'ce to former 10 CFR §51.40, in

connection with the requirement that DCE is to conduct a program to
characterize multiple sites, has been superseded by the NWPA. In
response to that comment, §60.15(c) has been changed to indicate that
Sec. 113 of the NWPA (42 U.S.C. 10133) is the basis for the site
characterization program requirement. The proposed amendments had simply
renuinbered this section from §60.10 to §60.15 without change.
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Authority for Early Site Review by NRC

In response to the comment that the NRC should not rely on the
DOE-NRC Procedural Agreement as authority for early site review, the
footnote to §60.18 is revised to delate the reference to the DOE-NRC
Procedural Agreemenrt. The Commission relies upon the statutes listed in

the authority citation.

Public Comment on NRC Comments to DOE on Site Characterization

One comment stated that issues arising during site characterization
could be more readily brought to the Commission's attention by estab-
lishing a notice and public comment process for the NRC semi-annual com-
ments to DOE on site characterization. Just as the Commission will
solicit comments on its comments on DOE's initial SCP, it wants to allow
for public comment on any Commission comments on DOE's semi-annual
reports. Section 60.18(1) has therefore been changed to include a
provision that the Director shall invite public comment on comments which
the Director makes to DOE upon review of the DOE semi-annual reports or
on any other comments which the Director makes to DOE on site

characterization.

Obtaining Host State and Affected Indian Tribe Views on the SCP
Although the Commission continues to find preparation of the draft

SCA to be unnecessary, some recognition of its intention to welcome the
views of host States and affected Indian tribes is warranted.
Accordingly, §60.18(b) has been changed to provide an opportunity for the
host State and affected Indian tribes for each site to be characterized
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to present their views on the DOE SCP and their suggestions with respect

to NRC comments thereon.

Consultation and Site Review

As stzted in the notice of proposed rulemaking, prior provisions
pertaining to participation of Indian tribes have been incorporated in
the substantive provisions applicable to States. Further editorial
changes (i.e., references to "tribes") have been made to accomplish this
purpose in §60.62(c). The final rule, in §60.2 also sets out the full
text of the statutory definition of "affected Indian tribe".

ENVIRONMENTAL IMPACT

Pursuant to Section 121(c) of the Nuclear Waste Policy Act, this
rule does not require the preparation of an environmenta]l impact
statement under Section 102(2)(C) of the National Environmental Policy
Act of 1969 or any environmental review under subparagraph (E) or (F) of

Section 102(2) of such act.
PAPERWORK REDUCTION ACT STATEMENT
This final rule amends information collection requirements that are
subject to the Paperwork Reduction Act of 1980 (44 U.S.C. 3501 et seq.).
These requirements were approved by the Office of Management and Budget-
Approval No. 3150-0127.

REGULATORY FLEXIBILITY ACT CERTIFICATION
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In accordance with the Regulatory Flexibility Act of 1980 (5 U.S.C.
605(b)), the Commission certifies that this rule will not have a signifi-
cant economic impact on a substantial number of small entities. This
rule relates to the licensing of only one entity, the U.S. Department of
Energy, which does not fall within the scope of the definition of “small
entities" set forth in the Regulatory Flexibility Act.

LIST OF SUBJECTS IN 10 CFR PART 60
High-level waste, Nuclear power plants and reactors, Nuclear
materials, Penalty, Reporting and recordkeeping requirements, Waste

treatment and disposal.
ISSUANCE

For the reasons set out in the preamble and under the authority of
the Atomic Energy Act of 1954, as amended, the Energy Reorganization Act
of 1974, as amended, the Nuclear Waste Policy Act of 1982, and 5 U.S.C.
553, the Nuclear Regulatory Commission is adopting the following amend-
ments to 10 CFR Part 60.

PART 60 - DISPOSAL OF HIGH-LEVEL RADIOACTIVE WASTES IN
GEOLOGIC REPOSITORIES

i. The authority citation for Part 60 is revised to read as

follows:
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AUTHORITY: Secs. 51, 53, 62, 63, 65, 81, 161, 182, 183, 68 Stat. 929,
930, 932, 933, 935, 948, 953, 954, as amended (42 U.S.C. 2071, 2073,
2092, 2093, 2095, 2111, 2201, 2232, 2233); secs. 202, 206, 88 Stat. 1244,
1246 (42 U.S.C. 5842, 5846); sec. 10, Pub. L. 95-601, 92 Stat. 2951
(42 U.S.C. 5851); sec. 102, Pub, L. 91-190, 83 Stat. 853
(42 U.S.C. 4332); sec. 121, Pub. L. 97-425, 96 Stat. 2228
(42 v.S.C. 10141).

For the purposes of Sec. 223, 68 Stat. 958, as amended
(42 U.S.C 2273), §§ 60.71 to 60.75 are issued under Sec. 16lo,
68 Stat. 950, as amended (42 U.S.C. 2201o).

2. Section 60.1 is revised to read as follows:

§60.1 Purpose and scope.
This part prescribes rules governing the licensing of the U.S.

Department of Energy to receive and possess source, special nuclear, and

byproduct material at a geologic repository operations area sited,

|
|
|
|
\
constructed, or operated in accordance with the Nuclear Waste Policy Act
of 1982. This part does not apply to any activity licensed under another
part of this chapter.

3. Section 60.2 is revised by removing the definitions of “"Indian 1
tribe" and "Tribal organization" and inserting, in the appropriate alpha- ‘
betical location, a definition of the term "affected Indian tribe" to
read as follows: '
§ 60.2 Definitions.

As used in this Part --
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* * * * *

"Affected Indian tribe" means any Indian tribe - (a) within whose

reservation boundaries a monitored retrievable storage facility, test
and evaluation facility, or a repository for high-level radioactive waste
or spent fuel is proposed to be located; (b) whose federally defined
possessory or usage rights to other lands outside of the reservation's
boundaries arising out of congressionally ratified treaties may be
substantially and adversely affected by the locating of such a facility:
Provided, That the Secretary of the Interior finds, upon the petition of
the appopriate governmental officials of the tribe, that such effects are
both substantial and adverse to the tribe.

* . * . *
§60.10 ["edesignated as §60.15]

4, Section 60.10 is redesignated as § 60.15. In new §60.15,

paragraph (c) is revised to read as follows:

§ 60.15 Site characterization

- * * * +*

(c) As provided by Sec. 113 of the Nuclear Waste Policy Act (42
U.S.C. 10133), DOE is also required to conduct a program of site
characterization, including in situ testing at depth, with respect to

alternate sites.

* * * * *

§ 60.11 [Removed]
5. Section 60.11 is removed.
6. Sections 60.16 through 60.18 are added to read as follows:
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§ 60.16 Site characterization plan required.

Before proceeding to sink shafts at any area which has been approved
by the President for site characterization, DOE shall submit to the
Director, for review and comment, a site characterization plan for such
area.

§ 60.17 Contents of site characterization plan.

The site characterization plan shi11 contain --
(a) A general plan for site characterization activities to be con-
ducted at the area to be characterized, which general plan shall include:
(1) A description of such area, including information on
quality assurance programs that have been applied to the collection,
recording, and retention of information used in preparing such
description.
(2) A description of such site characterization activities,
including the following --

(i) The extent of planned excavations;

(ii) Plans for any onsite testing with radioactive or
nonradioactive material;

(ii1) Plans for any investigation activities that may
affect the capabilitv of such area to isolate high-level radioactive
waste;

(iv) Plans to control any adverse impacts from such site
characterization activities that are important to safety or that are
important to waste isolation; and

(v) Plans to apply quality assurance to data collection,

recording, and retention.

19 Enclosure A



[7590-01]

(3) Plans for the decontamination and decommissioning of such
area, and for the mitigation of any significant adverse environmental
impacts caused by site characterization activities, if such area is
determined unsuitable for application for a construction authorization

for a geolugic repository operations area;

(4) Criteria, developed pursuant to section 112(a) of the
Nuclear Waste Policy Act of 1982, to be used to determine the suitability

of such area for the location of a geologic repository; and

(5) Any other information which the Commission, by rule or
order, requires. ,

(b) A description of the possible waste form or waste package for
the high-level radioactive waste to be emplaced in such geologic reposi-
tory, a description (to the extent practicable) of the relationship be-
tween such waste form or waste package and the host rock at such arez,
and a description of the activities being conducted by DOE with respect
to such possible waste form or waste package or their relationship; and

(c) A conceptual design for the geologic repository operations area
that takes into account likely site-specific requirements.

§ 60.18 Review of site characterization activities.l

(a) The Director shall cause to be published in the Federal
Register a notice that a site characterization plan has been received
from DOE and that a staff review of such plan has begun. The notice
shall identify the area to be characterized and the NRC staff members to

be consulted for further information.
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(b) The Director shall make a copy of the site characterization

plan available at the Public Document Room. The Director shall also

1In addition to the review of site characterization activities specified
in this section, the Commission contemplates an ongoing review of other
information on site investigation and site characterization, in order
to allow early identification of potential licensing issues for timely
resolution. This activity will include, for example, a review of the
environmental assessments prepared by DOE at the time of site
nomination.
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transmit copies of the published notice of receipt to the Governor and
legislature of the State in which the area to be characterized is located
and tc the governing body of any affected Indian tribe. The Director
shall provide an opportunity, with respect to any area to be
characterized, for the State in which such area is located and for
affected Indian tribec to present their views on the site
characterization plan and their suggestions with respect to comments
thereon which may be made by NRC. In addition, the Director shall make
NRC staff available to consult with States and affected Indian tribes as
provided in Subpart C of this part.

(c) The Director shall review the site characterization plan and
prepare a site characterization analysis with respect to such plan. In
the preparation of such site characterization analysis, the Director may
invite and consider the views of interested persons on DOE's site char-
acterization plan and may review and consider comments made in connection
with public hearings held by DOE.

(d) The Director shall provide to DOE the site characterization
analysis together with such additionai comments as may be warranted.
These comments shall include either a statement that the Director has no
objection to the DOE's site characterization program, if such a statement
is appropriate, or specific objections with respect to DOE's program for
characterization of the area concerned. In add