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Cite as 22 NRC 177 (1885) CLI-85-14

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

{ COMMISSIONERS:

Nunzio J. Palladino, Chairman
Thomas M. Roberts
James K. Asseistine

Frederick M. Bernthal
Lando W. Zech, Jr.

in the Matter of Docket Nos. 50-275-0L
50-323-0L

PACIFIC GAS AND ELECTRIC
COMPANY
(Diablo Canyon Nuclear Power
Plant, Units 1 and 2) August 1, 1985

The Commission authorizes the issuance of a full-power operating
license for the Diablo Canyon Nuclear Power Plant Unit 2 upon finding
that all matters have been adequately resolved and denies the Joint In-

7 ' tervenors’ request to stay the effectiveness of such authornization for fail-
g -.:”?'-.-':,E{;{};‘#'_':j ure to meet the stay criteria in 10 CF.R. § 2.788(e).
- e 1R

MEMORANDUM AND ORDER

4 INTRODUCTION

This Order concludes the Nuclear Regulatory Commussion’s (“NRC”
or “Commussion’’) consideration of whether to authorize the issuance 10
Pacific Gas and Electric Company ("PG&E") of a full-power operating
license for the Diablo Canyon Nuclear Power Plant, Unit 2 (*Diablo
Canyon Unit 27). This consideration includes a conclusion of the formal
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effect of seismic events on emergency planning at Dwabto Canyon in the
context of the full-power licensing of Unit 1. See CLI-84-12, 20 NRC
249 (1984). This matter was the subject of a pettion for review to the
United States Court of Appeals for the District of Columbia Circuit and
is scheduled for rehearing en banc.’ Under 28 US.C § 2347(¢) the Com-
mission should not, without judicial approval, reconsider a decision after
the filing of a petition for judicial review.’ Moreover, the Court, in the
same Order, explicitly declined to stay the operating license pending the
rehearing en banc. Thus the full Court did not regard the reopening of
this issue as warranting a stay of the license.

The Joirt Intervenors assert that new seismic informatica calls into
question the Appeal Board's conclusion, in ALAB-644, that the seismic
design criteria for Diablo Canyon are adequate. The Joint Intervenors
moved the Appeal Board to reopen the record to consider this informa-
tion but a majority of the Board ruled in ALAB-782 that the motion
could not be considered tor lack of jurisdiction. The Commussion has de-
clined to review that decision. The fact that the adjudicatory record was
not reopened does not mean that this information has been ignored by
the Commission. On the contrary, the Commussion, in its order author-
izing a full-power license for Diablo Canyon Unit 1, CLI-84-13, 20 NRC
267, 275-78 (1984), uself reviewed the same new geological information
presented in the reopening motion and found that it did not undermine
ALAB-644 Consequently, had the Joint Intervenors submitted their
motion to the Commission, the Commission would have found that the
reopening standard was not met. Finally, the Commussion has included
a condition in the license for Unit | requiring that the Pacific Gas and
Electric Company (PG&E) conduct a seismic reevaluation, thus assuring
that the seismic design of Diablo Canyon will be subject to continued
scrutiny.

Finally, the Joint Intervenors allege that the Appeal Board's decision
in ALAB-811, approving the adequacy of design of Unit 2, is not based
on substantial evidence and thus the Commission can have no reasona-
ble assurance that Unit 2's design is consistent with Commussion regula-
tions. The scope of the Unit 2 verification program had been placed on
the record at the hearings leading to the Board's decision in ALAB-763,
19 NRC 571 (1984). The results of that program, however, were not ad-
dressed because it was yet ongoing at that time. In ALAB-811, the
Board rejected the Joint Intervenors’ position that this reason alone
necessitated further hearings. In addition to the evidence on the scope

2 San Luis Obispe Mothers for Peace v. NRC, No. 84-1410 (May |, 1985)
3 See e g. American Farm Lines v Black Bail Frewht Service. 397 U S 532, 540 11970)
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of the Unit 2 venfication program, the record contained detailed evi-
dence of the extent and the results of the Unit | verification program.
Thus there was sufficient evidence in the record to make findings as to
the adequacy of the design of Unit 2 given the virtual identity of design
of the two units.

In sum, the Joint Intervenors have not established that they are likely
to demonstrate a lack of reasonable assurance that the seismic design is
adequate. With respect to the other factors of the stay criteria, Joint In-
tervenors assert that they will suffer irreparable injury because they are
put at nsk by full-power operation and because it may becorne more dif-
ficult or more costly to adopt any necessary modifications to the plant
Mere exposure to risk, however, does not constitute irreparable injury if
the risk, as here, is 5o low as to be remote and speculative and any diffi-
culty or expense in adopting necessary mod:ifications is not an njury to
Joint Interveners. Moreover, the harm to others posed by even a short
delay in permitung operation of a fully constructed and tested nuclear
power plant i1s not de mimimis in terms of its economic effect on the
licensee and its ratepayers. The Commission has determined that there
Is reasonable assurance that the activities authorized by the operating
license can be conducted without endangering the health and safety of
the public, and that such activities will be conducted in compliance with
Commission regulations and the license. In these circumstances, the
public interest lies in the use of this plant and in the orderly functioning
of the regulatory process. Accordingly, the request for a stay 1s denied.

Allegations

Since 1983, the Commission has received numerous allegations
regarding alleged ceficiencies in the desigi., construction and operation
of both units of the Diablo Canyon facility and the licensee's manage-
ment of those activities. All allegations have been handled by the Diablo
Canyon Allegation Management Program (“DCAMP”) which is de-
scribed in Supplements 21 and 22 to the Safety Evaluation Report
("SSER™ 21 and 22). See CLI-84-13, supra, 20 NRC at 273. The status
of allegation resolution as of July 8, 1984, was reviewed in SSER 26 and
considered by the Commission prior to its authorizing the issuance of a
full-power operating license for Diablo Canyon Unit 1. 20 NRC at
273-74,

Since then DCAMP has made substantial additional progress in resolv-
ing allegations. In SSER 28, the Staff reported on the status of allegations
received through March 1, 1985, and discussed the Staff"s review of
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these allegations through March 31, 1985.¢ The Suwaff's preliminary
(“screening”™) review of all of those allegations indicated that none of
them is of sufficient safety significance to preclude the continued opera-
tion of Diablo Canyon Unit | or the full-power operation of Diablo
Canyon Unit 2. The Staff has evaluated the aliegations in sufficient
detail to determine that even if they ultimately prove correct, failure to
resolve them would not significantly affect public health and safety.
SSER 28 at 4-1.° Since making that report, the Staff, at the Commission
meeting of August 1, 1985, has updated the status of the resolution of
pending allegations and reaffirmed its previous conclusions. Under these
circumstances, the Commission finds no reason to defer full-power oper-
ation of Diable Canyon Unit 2 pending the formal resolution of the re-
matning outstanding allegations

Internal Review Program

PG&E initiated an Internal Review Program (IRP) for Diablo Canyon
Urnt 2 to determine whether concerns raised regarding Diablo Canyon
Urnic 1 were applicable to Unit 2 and whether the concerns identified as
being applicable to Unit 2 were resoilved adequately. These concerns
included all matters considered by the Independent Design Verification
Program (“IDVP"), the PG&E Internal Technical Program (“ITP")
and issues raised by the NRC Staff for Unit 1. The NRC Staff has eval-
uated the programmatic and technical aspects of the IRP. In addition,
the Stall has independently audited and evaluated the seismic design of
certain civil structures and systems for Diablo Canyon Unit 2.

The Staff reported the results of these evaluations in SSER 29. All but
two items were found to have been satisfactorily completed for full-
power operation. Those two 1tems, analysis of the shear friction along a
construction joint in the turbine building and the seismic analysis of the
pipeway, have now been completed satisfactorily.

Piping Systems and Pipe Supports

The NRC has conducted a broad-based technical review and evalua-
tion of the design and analysis of piping systems in Diablo Canyon Unit

* DCAMP has seen modified to include the referral of some allegations 1o PG&E for resotution. The
Staff"s allegauon Review Board reviewed PG&E s responses and has audited PG&E s resolutions. They
were found 1o be adequate. SSER 28 a1 31

SOf the 1665 ailegations reviewed, 1407 were found applicable to Unn 2. Of those. 1147 have been
found resoived Addwional silegauons submitied by letter dated March 14, 1985, are currently being
screened in accordance with the criena set out in the Commussion’s Policy Statement of Murch 19,
1985 50 Fed Reg. 11,030
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2. The review was conducted by a spectal Review Team composed of
members of the NRC Staff and consuitants from national laboratories
and private companies. The purpose of this effort was: (1) to determine
whether salety-related piping and supports in Unit 2 had been properly
evaluated, and (2) whether the piping and support issues raised by Unit
| found applicable to Unit 2 had been considered and resolved.

The NRC Staff has reported the results of the review and evaluation
in SSER 30. Some concerns were identified during the evaluation. All
have been resolved or determined not to be of safety significance. The
Review Team determined that issues which pertained to Unit 1 piping
and pipe supports and were appiicable to Unit 2 have been sausfactorily
addressed and resolved for Unit 2. Based on this evaluation, the Staff
has concluded that Unit 2 meets all applicable licensing criteria in this
drea.

Miscellaneous Matters

In addition to the specific 1ssues discussed above. the NRC Staff has
addressed in SSER 31 twenty-one items or classes of items which were
pertinent to the low-power licensing decision on Diabio Canyon Unit 2.
As a r2sult of that review, the Staff identified eleven items or classes of
items requining further action prior to a full-power operating license for
Unit 2. The Staff now has reported that all of these items have been ad-
dressed satisfactorily for the purposes of full-power operation.

Operating Experience

The Staff has reported that Diabio Canyon Unit 2 for the first 2
months of operation at low power had a more favorable operating record
than any other recently licensed plant operated at low power. In particu-
lar, there were no events reportable under 10 CFR. § 50.72 nor was
any Licensee Event Report (“LER") issued. This is to be compared
with an average of eight reports under § 50.72 and seven LERs for
seven recently licensed pressurized water reactors. In the last month.
only two minor reportable events occurred. While this may be explained,
in part, by the fact that Unit 2 did not reach criticality during this period,
and some improvement in atteation to detail may be warranted, the ex-
penence to date is still excellent.
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CONCLUSION

For the reasons set out above, the Commussion has determined that
the full-power license for Diablo Canyon Unit 2 may be issued by the
Director, NRR. Joint Intervenors have requested a brief stay of the ef-
fectiveness of this Order to permit the orderly processing of a request
for judicial review. However, PG&E has informed us by letter of July
26, 1985, that the low-power test program will not be completed until
August 16, 1985. Thus, there is no need for a stay in order to assure
orderly judicial review, and, accordingly, we decline to stay the effective-
ness of this licensing decision.

[tis so ORDERED.

For the Commuission

SAMUEL J. CHILK
Secretary of the Commission

Dated at Washington, D.C.,
this st day of August 1985.

SEPARATE VIEWS OF COMMISSIONER ASSELSTINE

I dissent from this Order. | would not grant PG&E a license to operate
Diablo Canyon Unit 2. My reasons for voting against issuance of the
license are the same reasons | voted against the issuance of an operating
license for Diablo Canyon Unit |. Those reasons have been set out in
detail in CLI-84-12 and CLI-84-13 so [ will not repeat them here. See
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units
1 and 2j, CLI-84-12, 20 NRC 249 (1984). CLI-84-13, 20 NRC 267
(1984)
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other bases were rejected during the prehearing process for failure to
satisfy the requirements in 10 CFR. § 27144 We have reviewed the
Licensing Board's decision on these matters and. for the reasons stated
below, find no reason to stay effectiveness.

The inmates contended that the commercial telephone system might
be overloaded during an emergency, and, therefore, would be unavaila-
ble to call up off-duty guards needed to effect evacuation of the prison.
Accordingly. the inmates asserted that a backup system was required.
This argument was rejected during the prehearing process as not raising
a matenal safety issue suitable for evidentiary hearing. Qur review of the
RERP indicates that the Pennsylvania Bureau of Corrections (Bureau)
has the capability of sending guards to Graterford from other correctional
institutions. Such guards could be transported in the same buses which
will be used to effect evacuauon. It therefore appears that even if the off-
duty guards from Graterford cannot be mobilized, other guards will be
available to aid in any evacuation. Therefore, while we express no opin-
ion regarding the suitability of this issue for hearing, the issue is not suf-
ficiently grave to warrant delay in effectiveness.

The inmates aiso asserted that the medical arrangements in the event
of an accident were inadequate. The Board provided an extensive expla-
nation to indicate why the inmates’ assertion lacked basis. Under the
Commission’s Emergency Planning Policy Statement, 50 Fed. Reg.
20,892 (1985) the Commission can find that it was sufficient for the
Licensee to prepare a list of area hospitals capable of treating contaminat-
ed njured individuals, and for the Licensee to commit uself to comply
with the Commission’s upcoming response to the decision in Guard v.
NRC. 753 F2d 1144 (D.C. Cir. 1985). The Commission so finds. The
Bureau has a list of hospitals and has agreements with a number of
hospitals which are accredited. Such accreditation requires a capability of
treating contaminated injured individuals. Under these circumstances,
the Board's treatment of this issue does not raise a substantive issue of
sufficient gravity to warrant a delay in effectiveness.

The inmates contended that the Licensing Board applied the wrong
burden of proof in rejecting several issues for hearing. In particular, the
inmates cite the handling of their contention that there is no reasonable

4 These bases were: (1) the telephone sysiem would be overburdened during an emergency. impainng
the ability 1o recall off-duty guards to effect evacuation. (1) the Correctional Officers Unian did not pro-
vide input into the Radiological Emergency Response Plan (RERP). (1) the medical arrangements were
deficient. (4} the laboratories which will asmist in monitoring the plume were not identified in the
RERP (3) the exercse of the Grateriord RERP did not rest required scenarios and did not identify the
Graterford officials by name. and (6) he RERP will not prevent the spontaneous evacustion of the
guards or inmates
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assurance that the emergency plan for Graterford wiil prevent a sponta-
neous evacuation of the guards or inmates. The inmates object to the
Board's assumption that the guards would do their duty and that the in-
mates would be restrained from evacuating spontaneously. However, we
do not read this “assumption” as necessarily the sole reason for the
Board's rejecting the issue for hearing. The basis proffered by the in-
mates for hearing this issue consisted of a list of past incidents at Grater-
ford prison. However, none of the incaidents contained any indication
that the guards deserted or the inmates spontaneously evacuated. Ac-
cordingly, 1n our preliminary view, the inmates did not appear o offer
adequate support for the issue that they sought to htigate. Under our
rules. intervenors have the burden of providing reasonably specific
issues and bases for litigating those issues 10 C.FR. § 2.714(b). Based
on our preliminary review we cannot conclude that the Licensing Bourd
erred in rejecting this issue.

We have also reviewed the Licensing Board's decision on the two
bases which were admitted for adjudication. These were claims that
(1) there was not reasonable assurance that civilian bus and ambulance
drivers would be offered training; and (2) the estimated ume for evacua-
tion of the Graterford Institution is unrealistically low. For the reasons
discussed below, we find that the Licensing Board’s decision on these
matters does not present issues which warrant a stay of effectiveness.

In their effectiveness comments, the inmates do not challenge the ade-
quacy of the offer of training, but now state that because no bus compa-
nies have responded to the Pennsylvania Emergency Management Au-
thority's ("PEMA™) April 4, 1985 letter offering to train their employ-
ees. the Licensing Board was wrong in finding reasonable assurance that
such training will, in fact, occur. Inmates could have raised this issue in
a umely manner before the Licensing Board. Having failed to do so, we
also consider whether this information would warrant reopening the
record. It would not. As the inmates note in their comments, PEMA has
;ommitted to visit personally all the bus and ambulance companies to
encourage their drivers to accept the training. In addition, the RERP
states that there will be trained Bureau personrel on each bus, so the
sole function of the civilian drivers is to drive, which is their normal
occupation. Accordingly, this matter does not warrant a stay of
effectiveness.

As for the estimated time for evacuation, the inmates contend that
methodology used in compiling the estumate was inaccurate. In support
of this assertion the inmates’ expert, Major John Case, testified that the
evacuation could just as easily be 12 to 20 hours instead of the 8 to 10
hours derived by the Bureau of Corrections, but that if the Bureau

187



included a description of the events during a radiolog.cal emergency n
the inmate handbook, the Bureau's estimate was as good as any. Tr

20,936. The Bureau has committed itself to providing this description.
The inmates’ other major basis for asserting that the ETE is inaccurate
1s that it does not consider a combination of the effects of a generai
g : panic, severe weather conditions and radiological contamination due to
AR adverse wind direction, and instead assumes ideal conditions. An NRC
: 1 Stafl consuitant who participated in preparation of NUREG-0654 testi-
fied as a Staff witness that no such worst-case estimate was intended to
be met for the ETE. He further explained that the ETE is used to assist
decisionmakers in choosing appropriate action. Therefore, an estimate
based on a rare combination of conditions would not accomphsh this
purpose and, in fact, could lead to an erroneous protective action deci-
sion. The record also reflects that the ETE was derived from the actual
time it took transportation vehicles to travel the same routes in a variety
, of conditions, including rain and snow. Therefore, based on our prelimi-
, nary review we cannot conclude that the Licensing Board erred as to ap-
proval of the 8- to 10-hour estimate. However. the NRC Staff should

ensure that the ETE is inserted in the emergency plan.

For the foregoing reasons, the Commission believes that a stay of the
effectiveness of the Licensing Board's Fourth PID is not warranted. This
conclusion is based on a preliminary review, and is without prejudice to
the Appeal Board’s review of any of the issues pending before it, or to
any further review by the Commission itself

The Comnussion has alse been briefed by the NRC Staff on the
review of the uncontested ssues for Unit | and is satisfied that the ac-
tivities to be authorized by the operating license for Unit | can be con-
ducted without endangering the health and safety of the public and that
the activities will be conducted in compliance with NRC regulations and
the terms of the license. Accordingly, the Commussion authorizes the
Director to issue to PECo a full-power operating license for the Limerick
Generating Station, Unit |.

At the Commission’s meeting today, August 8, 1985, Limerick Ecolo-
gy Action, an intervenor in this proceeding, orally requested the Com-
mission 1o stay the issuance of the operating license for 14 days to allow
: ume for judicial review. PECo has had a low-power license to operate up
- to 5% of rated power since October 1984 To increase operation to the

* The inmates have isserted that this descripuon would not be adequate because 6% of the population
15 fliiterate and another (0% only speaks Spanish The inmates did not rasse this issue before the Licens-
ing Board desprte the opportunity 10 do so. Therefore, ramsing this new assertion at this ime invokes the
NRC s reopening cruena. They do not appesr to be met here. Mureover, there is nothing offered o sug-
#25t why the inmates canno! get someone to read the information to them or recgive the information 1n
the event of an emergency via the Institution's public address system and closed-circui! television



rate of full power authonized by today's Order will entail a gradual proc-
ess of power ascension and testing over a period of months, and the ex-
; : _ pectation 1s that to complete the tesung to exceed 20% of rated power
] ' | will take approximately 11 days. The public health and safety risks of

- these low levels of power are far less than the theoreucal risks of full-
power operation. Nor is the level of contamination which results from
such levels of operation significantly different than those associated
with, and already reached as a result of, Limerick’s low-power operation.
Moreover, in the event that a stay i1s sought and ordered by a court, the
utility can reverse this process and reduce power levels to below the 5%
level.

LEA has offered nothing to balance against these facts. Moreover,
LEA has not provided any legal arguments which would support a stay
or made us aware of any signdicant legal 1ssues that a reviewing court
might have to resolve with regard to any judicially requested stay.

Accordingly, this Order 1s being made immediately effective by the
Commussion

Commussioner Asselstine’s separate views, concurring in the result,
are attached.

It is so ORDERED.

For the Commuission®

SAMUEL J CHILK
Secretary of the Commuission

Dated at Washington, D .C.,

7 P s ~ this 8th day of August 1985,
] o T aw-..'&!‘s.}g' , 9 ¥ y g :
o S, o A e T gt |
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SEPARATE VIEWS OF COMMISSIONER ASSELSTINE

I concur in the result of the Commission’s order, but not in the sub-
stance. | do not agree with some of the Commussion’s reasoning which
! is intended to bolster a less than perfect Licensing Board decision. How-

ever, none of the issues 1s significant enough that | would vote to pre-
| vent the issuance of a license pending completion of the merits review

% Charrman Palladino was not present 1o voie on this Memorandum and Order
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license 1ssuance remain outstanding. In this regard, intervenors identty
four matters.

First, they argue that both the fourth (LBP-85-25) and third
(LBP-85-14, 21 NRC 1219 (1985)) PIDs are legally flawed because they
do not consider 44 C.F.R. § 350.7(b), The pertinent portion of this regu-
lation, promulgated by the Federal Emergency Management Agency
(FEMA), requires the exact size and configuration of the emergency
planning zone (EPZ) around a nuclear power plant to be determined by
state and local governments in consultation with FEMA and the NRC.
Second, Anthony/FOE direct our attention to an appeal they now have
pending before FEMA. They express confidence that FEMA will agree
with their arguments and withdraw its previous approval of the enure
emergency plan for Limerick. inciuding the portion involving the Grater-
ford facility. They contend that the withdrawal of FEMA's approval
would significantly undercut the Licensing Board's fourth PID. Third,
Anthony/FOE believe that they will also succeed on another appeal
pending before us — that involving the Licensing Board's June 4, 1985,
denial of Anthony/FOE's motion to reopen the record on a recent PECo
effluent release report. Fourth, intervenors refer to three appeals they
assertedly have pending before the Commussicn concerning a variety of
topics. Again, they are confident about their I'kelihood of prevailing on
these matters and contend that no license can issue until they are
resolved.

A stay motion must also address three other factors: whether the
movant will be rreparably harmed in the absence of a stay; whether the
grant of a stay would harm any other party, and where the public interest
lies. 10 C.FR. § 2.788(e)(2), (3), (4). Anthony/FOE argue generally
that they will be harmed by the danger of accidents, routine releases,
radioactive waste, and economic Iosses if Limerick is licensed. They also
claim that PECo’s stockholders would be harmed in the short run by a
stay, but would benefit eventually. Lastly, they assert that a stay would
serve the public interest by avoiding rate increases that allegedly would
result from the licensing of the facility

|. As a threshold argument, PECo contends that we do not have the
authority even to consider Anthony/FOE’s petition for stay, in light of
the Commussion’s recent decision to make effective immediately the
fourth PID and to issue the full-power license for Limerick Unit |,
Licensee’s Opposition to Petiton by Friends of the Earth (August 9,
1985) at 2, 5. See CLI-85-15, 22 NRC 184 (1985). PECo’s argument is
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RULES OF PRACTICE: REOPENING OF RECORD
: A year delay between the time information was made available to the
i et I TS iy o) parties and the tme of filing a motion Lo reopen ordinarily renders such
e LTy a motion untimely. See, ¢, Pacific Gas and Electric Co (Diablo Canyon
L e DR SN I TR e Nuclear Power Plant, Units | and 2), ALAB-775. 19 NRC 1361, 1369,
b e = oty aff'd sub nom. San Luis Obispo Mothers for Peace v. NRC. 751 F 2d 1287
T AR ¥ 3 N i (DC. Cir. 1984), vacated in part and reh’s en banc granted on other
5ot SRETRER L e grounds, 760 F 2d 1320 (1985), Lowisiana Power and Light Co. (Water-
w ¥ ford Steam Electric Station, Umit 3), ALAB-753, 18 NRC 1321, 132§

‘ nJ3 (1983).
RULES OF PRACTICE: REOPENING OF RECORD

In assessing the umeliness requirement of a motion to reopen the
record, the guestion is not whetaer a hicensing board s still receiving evi-
dence on an issue to which the new information relates at the ume the
information comes to the mova~t's attention, but rather, whether the in-
formation could have been submitted earlier Metropolitan Edison Co.
(Three Mile Island Nuclear Station, Unit No. 1), CLI-8S-8, 21 NRC

¥ wWiyls 4

iy UL, 1114 & nd (1985), Vermont Yankee Nuclear Power Corp. (Ver
oh A s K lllo’l’l% Yankee Nuclear Power Station), ALAB- 138, 6 AEC 520, 523 n.12
. o el (1971

APPEARANCES

Louise Bradford, Harrisburg, Pennsylvania, for intervenor Three Mile
Istand Alert, Inc.

Deborah B. Bauser, Washington, D C . for lwensee Metropolitan
Edison Company

Lois K. Finkelstein and Mary E. Wagner for the Nuclear Regulatory
Commussion stalf

e ‘ MEMORANDUM AND ORDER

We have before us a4 moton flled by intervenor Three Mile Island
Alert, Inc. (TMIA), to reopen the record for further hearing in the
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management phase of this restart proveeding  The motion relies on
several preces of assertedly new information said to bear on the central
issue of management competence and integnity

First, TMIA cites to both a draft and the final version of an August
1979 jetter to the NRC from former Three Mile Island (TMID) Station
Manager Gary Miller, certifying that a licensee employee, James R
S Floyd (designated “VV™), had successfully completed the requanification
ol /e program, the draft letter 1s accompanied by a memorandum from Miller

P asking the licensee's counsel to review the draft TMIA also presents a
copy of a November 1979 application filed by VV for renewal of his
seNIOr reactor operator’'s hiwense, with an accompanying certificate of
competence signed by Miller VV's completion of the requahification pro-
gram and subsequent certification 1o the NRC were the subject of con-
siderable attention before the Liwensing Board.' TMIA asserts that vV 'y
November 1979 application for license renewal and the lelter and memo-
randum relating (o the requalification were released 1o the parties for the
first ume in March of this year as attachments to an Office of Investiga-
tions (O1) report. [t argues that this information shows that the licensee
fatled te take appropriate action insolar as VV was concerned.

Sccond, TMIA provides copies of an emergency procedures review
examination taken by VV and another employee desgnated “O in May
1979 These purportedly reveal an additional instance of cheating, not
made public until June 1984, when the licensee released the tests to a
prand jury TMIA contends that the licensee's earlier “withholding” of
this information is evidence of the licensee s lack of integrity

Under the oft stated test for reopening a record, 4 motion

|
|
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Must by amely and address o sgniicant salety of envirconmental ssue 1t Must alse
show ‘hat 4 different resull might have heen resched had the newly proffered mate.
fial been considered innaily *
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We conclude that the mouon is not timely and, 9 addition, does not
_ ‘ demonstrate that o« different result might have been reached had the
g A BTy proffered maierial been considered imitially That being so. we deny the
' - o Bl request to reopen the record '
- e et e A. TMIA's motion is substanuially out of ume As the licensee
W, A0 R e IR points out, the documents (or, in one case, a handwritten version)
Pl ity (R b SOy - Y included 1 the Ol Report and relied upon here by TMIA were part of
"L RS TUIONRIT 3T the so-called Speaker Report, which the licenses released 1o the parties
. mtnnmnommulmﬁw.amdmmml!"
umrwwuucmnommmmmmmmmmr
10 licensee's counsel, far from being newly revealed information, were
actually introduced Into evidence in November [98/ by TMIA as its Ex
hibit =1 and were the subject of TMIA's cross-examination during the
course of the earlier proceeding. Thus, the material contained in the ol
Report could easily have been submitted = and, in 0Ne iINslance. was ac:
' tually submitted = during the course of the hearing
With respect 1o the 1979 emergency procedures tests. TMIA concedes
tMMmeMm“nm»Mlmmmlm

PO AR Y TR 1m.nm-mmmnm-unm.osmammm-
A e ing new information ordinarily tenders a motion (o reopen untimely
“d A TMIA attempts to justify its tardiness in submitting this information by
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must have known about this additional incident of cheating.' The heen-

see indicates, however, that the tests were not reviewed carlier because

: o of an agreement with TMIA not to provide exams prior to [980 unless

B T Ao a I S T they involved a known incident of misconduct It maintains that the

' . lests here al issue were discovered only when it began a document
‘ review in connection with the later grand jury investigation of VV '*

This added tlustraton of cheating by O and VV on a licensee-
administered test would not have affected any pertinent Licensing Board
conclusion on the cheaung itsell In reaching its determination regarding
management integrity, the Board explicitly declined to conclude that all
possible cheating had been revealed. * It was fully aware, moreover, that
the licensee's training department was not entirely an innocent bystand-
er. that department, after all, had assigned VV a passing score on 4 por-
tion of his requalification exam although Supervisor of Tramning Richard
Zechman was aware that O had contnibuted to VV's exam and had dise
cussed the matter with Miller.” What was clear = and what was deci-
sionally significant = was that the administration of the licensee s tesung
program was quite lax ©' Any further evidence of cheaung, including the
traning  department’s possible knowledge and concealment of such
cheating, would not have materially altered that conclusion.

Insofar as TMIA contends that the licensee improperly withheld this
information and did not fully respond to its discovery request, we
cannot definitively determine why the additional inaident of cheating by
O and VV was not brought to public attention earlier. The discovery
papers and licensee’s argument here are ambiguous ' Other factors,
however, lead us to conclude that the liwensee s latlure to produce the
: tests earlier was likely inadvertent and, in any event, would not have al-
| tered any previous Beard findings

For one thing, as the Licensing Board erwphasized, the involvement
of O and VV in cheating was first brought to the Commission's attention
by Robert Arnold, licensee's former president * [n due course, O's em-
ployment was terminated due to other cheating, and VV resigned "
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! There appears to be no incentive, therefore, for licensee to have con-
e cealed an additional incident of cheating by these individuals. Further,
' TMIA has provided no basis on which we could conclude that licensee
routinely and intentionally withheld discoverable matenal pertinent to
\ the hearing. Nor has TMIA given us cause o reconsider our own earlier
; Wy i e conclusion that licensee's investigation of various cheating incidents was
g S M R adequaie ™ Finally, the principal managers that might have been in-
volved in any deliberate effort to conceal are no longer licensee officials.
The significance of the additional incident of cheating by O and VV to
! the outcome of this proceeding 1s thus de minimis.

2. TMIA continues to challenge the propriety of the sanctions im-
| posed against VV by the licensee's top management. The Special Master
' did not believe that YV's reassignment to the Acaident Investigation
Documentation Group following discovery of his cheating was a demo-
ton or sufficiently pumitive 1o serve as a deterrent. As a consequence,
he believed that the licensee had failed 1o declare a clear policy against
what VV did.”” The Licensing Board took a somewhat different view. It

was less critical of the licensee's motives, believing that VV's peers
4 most likely viewed the reassignment as a demotion. The Board conclud-
ed that Arnold's reassignment of VV was a proper reallocation of the
company's personnel resources *

TMIA now submits a copy of VV's senior operator license renewal ap-
plication. which was filed after he had been reassigned but nevertheless
lists vm as Supervisor of Station Operations. TMIA also points to the
certificate of competence, which was signed by Miller in connection with
the application but does not indicate VV's reassignment. ™ TMIA con-
cludes that this represents further evidence that the Special Master was
right and the Licensing Board was wrong ¥

We cannot conclude that this information would have affected the
Board's determination regarding the adequacy of management's response
to VV's cheating. The Board fully evaluated the circumstances surround-
ing VV's reassignment.’' [t was aware that neither Miller nor VV ap-

B e e B

I Sor 0t 122900

TLBP R 048 |5 NRC at 1009-1)
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I TMIA s Motion at 4 The certificate of compatence stated that VV had “discharged Mt liconse respon-
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for assessing onsite emergency plans and preparedness. The Intervenor,
Mr. Wells Eddleman, replied in opposition to the motion on November
19, 1984, We granted the motion in our Memorandum and Order,
February 27, 1985, at 1.

Contention 144
The text of Contention 144 1s as follows:

CP&L's emergency personnel levels de not meet the requirements of
NUREG-0737, REV | [sic. Supp. !] Tabie 2

The Table sets out what the Staff thinks (0 be the minimum staffing a
licensee should have during an emergency at a nuclear power plant. One
issue raised by the contention in its oniginal form, when the Applicants
were stll planning to complete a second unit, was whether the staffing
levels would be sufficient to deal with a damaged reactor and an undam-
aged one at the same time. See “Wells Eddieman’s Motion Concerning
DCRDR Information,” January 8, 1983 This 1ssue has since been
mooted by the Applicants’ decision to cancel plans for the construction
of a second unit.

The Commission’s emergency planning regulations require, among
other things, that

adequate staffing 1o provide imtial facihity acoident response n key functional areas
s mamntained at all tumes. (and thatl umely augmentation of response capabilities s
avatlabie

10 C.F.R. § 50.47(b)(2). This standard is elaborated by evaluation crite-
ria in NUREG-0654, which sets out guidelines for assembling and
reviewing emergency plans for nuclear power plants. Evaluaton Criteri-
on B.5 provides, in relevant part:

Each licensee shall specify the positions or title and major tasks to be performed by
the persons 1o be assigned to the functional areas of emergency activily For
emergency situations, specific assignments shall be made for ail shifts and for plant
staff members. both onsite and away from the site. These assignments shall cover
the emergency functions in Table B-1 entitled, “Mimmum Staffing Requirements
for Nuclear Power Plant Emergencies.” The mimimum on-shift staffing levels shall
be as indicated in Tabie B-1. The licensee must be able 1o augment on-shift capabili-
ues within a short period after declaraton of an emergency. This capability shall be
as indicated in Table B-1. . .

209




Table B-1, 10 which this evaluation criterion refers. is the same as the
table referred to in the contention, Table 2 of NUREG-0737. Comph-
ance with Evaluation Criterion B.S, or any other evaluation criterion in
NUREG-0654, is not necessarily required by the Commission's
emergency planning regulations. Merropolian Edison Co. (Three Mile
Island Nuclear Station, Umit No. 1), ALAB-698, 16 NRC 1290, 1299
(1982), rev'd in part on other grounds, CLI-83-22, 18 NRC 299 (1983).
Like the Commission’s Regulatory Guides, NUREG-0654 has never
been the subject of rulemaking Methods and solutions different from
those set out in the guides are acceptable if they provide a basis for find-
ings which must be made before a license or permut can be issued or con-
tinued. ALAB-698, supra, 8 NRC at 1298-99

The numbers in Tables 2.2-1 and 2.2-2 in the emergency plans tor
Shearon Harns represent the statling levels the Apphicants would adhere
1o in an emeigency. It 1s no longer in dispute in this proceeding that,
during an emergency, the Applicants would have an adequate number
of people with the skills needed to meet the emergency.

The Intervenor argues, however, that the current plans do not make
several of the people available soon enough. Intervenor’s Reply at 1-3.
The two just-mentioned tables in the plans reveal that the Applicants
would have certain emergency stations manned within 30 to 45 minutes
of the start of an emergency, and certain other stations within 60 to 735
minutes. However, the analogous table referred to by Evaluation Criten-
on B.S, Table B-1 at 37-38 1n NUREG-0654, would have the same sta-
tons manned within exactly 30 and 60 minutes. respectively. The Inter-
venor argues that since a footnote to the emergency planning regulations
in 10 CFR. § 50.47(b) says that the planning regulations are<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>