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that--the Pecple's answers to the opening portions of the subject
interrogatories were legally inadequate, thus entitling the com-

L0 answers to the subparts. Unless Kerr-McGee demonstrates
that the People's answers to the opening portions of these inter-
rogatories were legally inadeguate, there can be no basis for

guiring answers to the subparts.

The Board has granted Kerr-McGee's motion with respect
Lo all these interrogatory subparts without any discussion of
particular interrogatories and without suggesting why Kerr-
McGee's motion should be granted. (Board Order, pp. 29-30) We
can only assume that the Board did not read the subject inter-
rogatories and answers or that the Board wants us to change our
answers to the opening portions of the interrogatories. Because
we believe our answers were legally adequate, we ask the Board tc

recensider its order and at the very least to provide some

guidance about what it expects from us.?

2. FKerr-McGee challenged as improper the People's ob-
jections to 14 interrogatories ¢on the ground that they call for

legal conclusions. Although Kerr-McGee argued with particularity

2For example, Kerr-McGee's Interrogatory 7 asks whether the
People contend that there are sites ocutside Illinois which are
more suitable than the West Chicago site for disposing of the
¥err-McGee wastes. If their answer is yes, the People are in-
structed to "describe all actions taken by the State tc identify
such sites" (subpart (c)), "identify each document that refers *tc
or relates to each such site" (subpart (e)), and so forth. 1In
response to the opening portion of the interrogatory we stated
that we "have not identified particular sites, in Illinois or
elsewvhere, which might be suitable ...". Nonetheless, Kerr-McGee
iemanded and the Board ordered that we answer the subparts to the
interrogatories. How can we be expected to describe actions
taken to identify sites we have not identified? The need for
e by the Board should be arparent.
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is plainly improper for the same reason that Interrogatory 28 is

':'T‘V\'V"-n"-.('vv 3
e Sl e S

nterrogatories 64(l) and 65(j) ask whether the State

(=)

>ontends it has authority %o enforce the state policies and pro-
Y

cedures described in Dr. Lash's and Mr. Eastep's affidavits.

Kerr-McGee has not challenged), we submit that, once again, Kerr-
ficCGee is impermissibly using the discovery process to obtain its
opponent's legal thecories underlying particular allegations.
Interrogatories 64(i) and 65(h) ask <out "legal mecha-
nisms currently available" for enforcing the policies described
in Dr. Lash's and Mr. Eastep's affidavits. These interrogatories
are plainly unconcerned with the law applicable to the facts.
Instead they seek an elaboration of the basis for the legal posi-
tion asserted in Contention 1(g). T::*. like Interrogatories
£4(1) and 65(j), Interrogatories 64(i) and 65(h) are not only
irrelevant but also call for impermissible legal conclusions.
Interrogatories 64(o) and 65(1) ask the People to
"[d]escribe the basis for (Dr. Lash's and Mr. Eastep's) authori-
ty" to state or determine that the company's Stabilization Plan
is inconsistent with state law or policy. These interrogatories
3In our response to Kerr-McGee's Motion To Compel, we also
pointed out that the People': Contention 2 states precisely why
the company's Stabilization lan does not comply with UMTRCA (and
the Atomic Enerqgy Act generally) and regulations thereunder.
4r.e., the People's Contention 1(; ) asserts that the Staff

nas lgnored applicable state policies, not that the State has
authority to enforce such policies.
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respcnse to the Pecple's argument the Board stated, "We dis-
agree." (Board Order, p. 31) However, the basis for the Board's
4isagreement 1s not provided. We recuest the Board to address
:ur arguments and explain why Kerr-McGee's interrogatories are

relevart to some material issue in this proceeding.

4. The Board has rejected the Pecple's claim of execu-

tive privilege with respect to Interrogatories 64 (k) and 65(i)

th

or the reason that these interrogatcries "clearly call for fac-
tual information." (Board Order, p. 32) That they may call for
factual information does not mean they are not privileged. Both
interrogatories ask the People to "[i]dentify any exceptions to
the [state policies at issue] and/or any circumstances under
which exceptions may be made." The company is thus inquiring
into how the IDNS' or IEPA's prosecutorial or regulatory discre-
tion may be exercised in the future. This information is privi-
leged under a wealth of applicable case law (much of which was
recently presented to the State court in response to Kerr-McGee's
motion to compel answers to deposition questions inquiring into
the ctate's exercise of prosecutorial discretion). We therefore
ask the Board to reconsider whether Interrogatories 64(k) and
65(i) seek information protected by the executive deliberative
rocesses privilege.S

SInterestingly, during oral argument in the State court on
Kerr-McGee's notion to compel, counsel conceded that the
deliberative processes privilege applies to the development of
regulatory peolicy--a rule of law Kerr-McGee vigorously denied in
thie feorum--but argued that the privilege does not apply to
jovernmental decisions concerning enforcement. ygdge Henzi re-

:b. —~ - 3 - MITMO . - - Y
yected the argument and denied the company's f th
Soard would like to see the People's brief on “bﬁ guestion er e

..... <“eSLion,

transcript of the oral argument, the People will p*ov1de copies.
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5. The Board has ordered the Peosple to answer nine

nterrogatories (#93-96 and 98-102) asking whether the People

disagree with any of the scores of assertions made by the Staff

S

RER
-k S

3, 5.2, 5.3, 5.4, 5.6, 5.7, 5.8, 5.9, 6.1, 6.2, and 6.3 of
the TES. We objected to these interrogatories on grounds of
vacueness and overbreadth, pointing out in our response to Kerr-
licGee's Motion To Compel that, first, several of these sections
involve subjects about which the People have made no Contentions
and, second, the relevant sections contain an enormous number of
assertions. The Board appears to concur in our first point but
as to the second says, without explanatiocn, that the inter-
rogatories are "reasonable". (Board Order, p. 36) It is our
position that the interrogatories are entirely unreasonable, and
Kerr-McGee has not explained why it cannot speciry the particular
assertions it is interested in. Before the People are required
to answer such burdensome interrogatories, it would be helpful if
the Board'responded to our arguments in opposition or provided

guidance as to ho>w we should go about answering interrogatories

like these.

6. The Board has ordered the People to answer Kerr-
McGee's Interrogatory 44, which asks:

Have the People conducted, caused to be con-
ducted, participated in, or received any
studies concerning the toxicity or mobility of
any materials of the type, or chemically simi-
lar to the type, expected to be buried in the
preoposed containment cell? If so,



The People objected on overbreadth grounds, pointing out in their
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nse to the company's Motion To Compel that this interroga-
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oIy could cover a multitude of "stud.les" (e.g., research arti=-
ci2s or textbooks) "received" at State offices (e.g., by purchase
or other acquisition for individuals or office libraries) involv-
ing not only mill tailings but all other kinds c¢f low-level radi-
cactive waste and all other kinds of demolition waste or in-
dustrial process wastes containing any of the chemical con-
stituents (e.g., sulfates, sodium, metals, chlorides, fluorides,
etc.) contained in the Kerr-McGee waste. Dozens of "studies" cn
the shelves of most of the staff at IDNS, IEPA, and the Attorney
General's Environmental Control Division could be included in a
comprehensive answer to this interrogatory. What is needed is
specification by Kerr-McGee of the particular kinds of studies
and particular kinds of waste materials it is interested in.

The Bcard stated that:

The interrogatory is indeed broad, but less so

than the People's Interrogatory 35 on the same

subject. What's sauce for the goose is delec-
table diet for the gander; motion granted.

(Board Order, p. 35; emphasis added) To the contrary, the Peo-

ple's Interrogatory 35 is far nuc-rower than Kerr-McGee Interroga-

tory 44: the People's interrogatory asks whether Kerr-McGee or
any other person has conducted studies of the toxicity or mobili-
ty "of rare earth compounds of the type, or chemically similar to
the type," expected to be buried in the cell. Since there are a

iimited number of rare earths, since the company knows precisely
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ompounds it needs to dispose of, and since there have



been, at best, a handful of research studies conducted and arti-
cles published on the toxicity or mokility of rare earths, the
“raen imposed on Kerr-licGee by the Pecuple's Interrogatory 35 is

5
(18]

negyligible. And, in fact, Kerr-McGee had no cdifficulty answeri
it.

Thus, given that nothing in the Pecole's own inter-
rogatories justifies Kerr-McGee's Interrogatocry 44, we ask the
Board to reconsider whether it should be answerea in its present

form.

Respectfully submitted,

NEIL F. HARTIGAN
Attorney General
State of Illinois
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