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APPLICANTS' PROPOSED FINDINGS OF FACT
AND CONCLUSIONS OF LAW
ON CCNC CONTENTION WB-3
(DRUG ABUSE DURING CONSTRUCTION)

I. INTRODUCTION AND BACKGROUND

b N Contested issues in this operating license proceeding
have been grouped into three major classifications for most
purpcses: environmental, safety and emergency preparedness.

In its first partial initial decision, the Board resolved all
environmental matters, and in this decision the Board resclves
the one safety contention not resolved in the second and third

partial initial decisions. See Carolina Power & Light Company

(Shearon Harcis Nuclear Power Plant), LBP-85-5, 21 N.R.C. 410
(1985); LBP-85-28, 22 N.R.C. 232 (1985); and LBP-85- ;. aa
N.R.C.



- The Conservation Council of North Carolina ("CCNC")
filed "Request for Admission of a new Contention WB-3 (Drug
Abuse During Constructien)," on January 18, 1985. The Board
subsequently modified and admitted CCNC Contention WB-3. See
Memorandum and Order (Ruling on Contentions Concerning Diesel
Generators, Drug Use and Harassment at the Harris Site) at 5
(March 13, 1985). As mocdified by the Board, the contention
states as follows:

Drug use at the Harris Plant is wide-
spread (see the attached newspaper article
for details and basis). Employees under
the influence of drugs are less able to
follow proper procedures and tech specs for
the installation of electrical systems,
pipe-fitting, and other safety-related
work. Applicants' management has failed to
control drug use during the construction
and further, has failed to reinspect all
safety-related work done by known drug
abusers.

- CCNC Contention WB-3 refers to a newspaper article
for details and basis in support of its allegations. The arti-
cle appeared in the Raleigh News & Observer on January 11,
1985, and was attached to CCNC's "Reguest for Admission of a
new Contention WB-3 (Drug Abuse During Construction)," dated
January 18, 1985. 7.is newspaper article reports gn CP&L's
participation with law enforcement in an undercover investiga-

tion at the Harris Plant. The article reports on the arrest of

six workers, and the issuance of warrants for the arrest of two

other workers.



4. On September 13, 1985, in its ruling denying Appli~-
cants' motion for summary disposition of the contention, the
Board bifurcaled the hearing into twc phases. The first phase
was to address whether or not there has been widespread drug
use at the site, including Applicants' program to deter drug
activity. The second phase was to address the safety issue of
construction qQuality, and Applicants' corrective actions. Tr.
8265-66; Order (Concerning Time, Place and Other Matters Relat-
ed to Hearing on Drug Use Contention) at 1-2 (Sept. 18, 1985).

S. Hearings on the Phase One issue were held in Apex,
North Carolina, on September 30, and October 1 through 3, 1985.
Direct evidence was presented by Applicants (ten witnesses),
CCNC (four witnesses),l/ the Attorney General of North
Carolina2/ (three witnesses), and the NRC Staff (four witness-
es). The hearing on the Phase Two issue was held in Raleigh,
North Carolina, on November 12, 1985. Direct evidence was
presented only by Applicants (six witnesses) and the NRC Staff

{two witnesses). The Board considers the record compiled on

1/ Three of the CCNC witnesses were employees cf the Wake
County Sheriff's Department (WCSD), who appeared in compliance
with a subpoena issued by the Board at CCNC's regquest.

2/ On July 31, 1985, following discovery and during the pen-
dency of Applicants' summary disposition motion, the Attorney
General of North Carolina petitioned tc carticipate in the ad-
judication of this issue pursuant to the provisions of 10
C.F.R. § 2.715(c). The unopposed petition was granted. Tr.
8176.



CCNC Contention WB-3 to be both extensive and thorough.3/

6. The decision below addresses the two phases of the
hearing in the order in which the evidence was heard. Before
addressing the extent of employee drug activity and the impli=-
cations for construction quality, however, it is important to
examine the legal and regulatory frawmework by which the find-

ings of fact will be assessed.

II. RELEVANT REGULATORY REQUIREMENTS

7. A contention must be material to those findings which
precede licensing, as set forth in 10 C.F.R. § 50.57. See

Public Service Ccmpany of New Hampshire (Seabrook Station,

Units 1 and 2), LBP-82-106, 16 N.R.C. 1649, 1654-55 (1982).
While the NRC is not indifferent to the potential adverse ef-
fect on public health and safety attributable to drug use on

site by workers at nuclear facilities,4/ the agency has no

3/ Appendix A identifies the location in the transcript of
pre-filed direct testimony and of other documents incorporated
into the transcript. Appendix B lists the exhibits marked for
identification, and indicates whether they were received into
evidence.

4/ See South Carolina Electric & Gas Company (Virgil C. Sum-
mer Nuclear Station, Unit 1), ALAB-710, 17 N.R.C. 25, 27
(1983). In addition, allegations of widespread drug abuse and
improper security practices at operating plants have been in-
vestigated by the Office of Inspection and Enforcement. See
Commonwealth Edison Company (Dresden Nuclear Power Station;
2ion Nuclear Plant), DD-83-8, 17 N.R.C. 1183 (1983).




regulation governing the use of drugs on the site of a nuclear
power plant under construction. Violations of criminal drug
laws are the responsibility of law enforcement agencies.

8. Obviously, however, the NRC has stringent standards
and oversight with respect to the construction of nuclear power
plants. Execution of the construction permitee's quality as-
surance program, regquired by Appendix B to 10 C.F.R. Part 50,
is designed to eliminate the possibility that construction de-
fects of potential safety significance will go undetected and

therefore unrectified. See Cleveland Electric Illuminating

Company, et al. (Perry Nuclear Power Plant, Units 1 and 2),

ALAB-802, 21 N.R.C. 490, 492-93 (1985). CCNC Contention WB-3
postulates construction defects caused by impaired emplcoyees
under the influence of drugs. In its ruling on summary dispo-
sition, the Board raised the guestion of whether the Quality
Assurance program was designed to cope with the effects of
widespread drug abuse. Tr. 8224. In terms of the capability
of the QA program to ideantify construction defects, Applicants
took the position that unspecified CCNC postulated defects are
not distinguishable from defects which result from other
causes. Consequently, to a great extent the litigation of CCNC
Contention WB-3 was viewed *» be a challenge to the effective-

ness of the QA program implemented during construction of the

Shearon Harris Nuclear Power Plant. An hypothesized work force




under the influence of drugs matters to the Board's decision
only to the extent that the QA program is not effective in
identifying any resultant construction defects and overseeing
their correction.

9. In assessing the execution of construction QA pro-
grams, NRC adjudicatory boards appropriately have turned for
standards and guidance to the legal findings required for grant
of an operating license application. Error-free construction
is not a precondition for an operating license under either the
Atomic Energy Act or the Commission's regulations. What is re-
quired instead is a finding of reasonable assurance that the
plant, as built, can and will be operated without endangering
the public health and safety. 42 U.S.C. §§ 2133(d), 2232(a);

10 C.F.R. § 50.57(a)(3)(1i); Pacific Gas and Electric Company

(Diable Canyon Nuclear Power Plant, Units 1 and 2), ALAB-756,

18 N.R.C. 1340, 1345 (1983), aff'd, San Luis Obispo Mothers for

Peace v. NRC, 751 F.24 1287, 1319-21 (D.C. Cir. 1984), partial

rehearing granted on other grounds, 760 F.2d 1320 (1985); Union

Electric Company (Callaway Plant, Unit 1), ALAB-740, 18 N.R.C.

343, 346 (1983), reconsideration denied, ALAB-750, 18 N.R.C.

1205 (1983),'as modified, ALAB-750A, 18 N.R.C. 1218 (1983).

10. This is the fundamental standard against which the

allegations in CCNC Contention WB-3 must be judged. CP&L's

policies and programs to control drug abuse among site



employees are relevant, and are addressed in this decision,
only to the extent that they provide confidence in the effec-
tiveness of the construction QA program. The concededly laud-
able societal goal of eliminating substance abuse by Americans
is not the focus of NRC responsibilities.

11. In examining claims of quality assurance
deficiencies, then, boards are to lcok to the implication of
those deficiencies in terms of safe plant operation. Callaway,
supra, ALAB-740, 18 N.R.C. at 346 (1983). Even if it is estab-
lished that all ascertained construction errors have been
cured,

there may remain a guestion whether

there has been a breakdown in guality as-

surance proce~ures of sufficient dimensions

to raise legitimate doubt as to the overall

integrity of the facility and its safety-

related structures and compcnents. A dem-

onstration of a pervasive failure to carry

out the quality assurance program might

well stand in the way of the requisite

safety finding.
Id. Thus, the two-pronged test for examining CCNC Contention
WB-3, as its allegations relate to the jurisdiction of the NRC,
is: (1) whether ascertained construction errors caused by
employees under the influence of drugs have been corrected; and
(2) whether there has been a pervasive failure to carry out the

quality assurance program as a result of employees working

under the influence of drugs.S5/ See Louisiana Power & Light

S/ The "pervasive failure" or "breakdown" portion of the test
typically is applied in the context of alleged specific quality

(Continued next page)
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Company (Waterford Steam Electric Station, Unit 3), ALAB-812,

22 N.R.C. 5, 14-15 (19(5); Long Island Lighting Company

(Shoreham Nuclear Power Station, Unit 1), ALAB-788, 20 N.R.C.

1.02, 1141 (1984).

III. EXTENT OF EMPLOYEE DRUG ACTIVITY

A. Drug Abuse Control Policies and Procedures

b The Policies and Their
Communication to Emplovees

12. CP&L employees at the Shearon Harris site are subject
to CP&L's Drug and Alcohol Abuse Statement of Practice. The
Statement, minus the provisions related to alcohol abuse, is as

follows:

The use, possession, or sale of nar-
cotice, hallucinogens, depressants, stimu-
lants, marijuana, or other controlled sub-
stances by an employee while on Company
business or on Company property will result
in disciplinary action, including possible
termination.

Any other use, possession, or sale of
narcotics, hallucinogens, depressants, mar-
ijuana, or controlled substances by an
employee that may adversely affect the
employee's job performance, or that may

(Continued)

assurance deficiencies. See Callaway, supra, ALAB-740, 18
N.R.C. 343 (1983); Perry, supra, ALAB-802, 21 N.R.C. at 502

(1985) (attention focused on specific deficiencies at issue be-
fore deciding whether a need existed to expand the scope of the

ingquiry).




reflect unfavorably upon public or govern-

mental confidence in the manner in which

the Company carries out its responsibil-

ities, may result in disciplinary action,

including possible termination.

This statement of practice does not

apply to medication prescribed by a

licensed physician and taken in accordance

with such prescription.
Applicants' Testimony of Peter B. Bensinger, John D. Ferguson,
Garry W. Flowers and A. Reid Pannill on Drug Abuse Contrcl
Policies and Training (CCNC Contention wB-3), £f. Tr. 8326
(hereafter "Bensinger et al."), at 8. In order to provide
guidance for assuring that Company practice on drug and alcohol
abuse is adhered to at nuclear power plant sites, CP&L has
adopted a Drug and Alcchol Interdepartmental Procedure, which
prescribes the responsibilities for implementing the policy.
1d. at 8-9; Applicants' Ex. 30.

13. Applicants for employment with CP&L at the Shearon
Harris site are fully informed of the Company's Drug and Alco-
hol Abuse Statement of Practice and related Drug and Alcochol
Interdepartmental Procedures. They are advised that a thorough
five-year background investigation will be conducted, that drug
screening procedures are a part of the reguired pre-employment
physical examination, and that a professional evaluation using

the Minnesota Multiphasic Personality Inventory (MMPI) is a

part of the total preemployment procedure. Applicants are told

that if the drug screen indicates the presence of drugs or




controlled substances, not obtained and used according to a
valid prescription, they will not be considered further for em-
ployment. Also, if the MMPI indicates a background of or ten-
dency toward drug or alcohol abuse or aberrant behavior in the
opinion of professional advisors to the Company, they may not
be considered further for employment. Bensinger et al. at 9;
[NRC Staff] Testimony of Francis J. Long, William J. Tobin and
Richard L. Prevatte on CCNC Contention WB-3 (Drug Use During
Construction), £ff. Tr. 8653 (hereafter "Long et al."), at 7.
14. Once employed, CP&L personnel assigned to the Harris
site receive an instructional program entitled "Drug and Alco-
hol Abuse Orientation for CP&L Employees," presented by
Employee Relations and the Harris Training Unit. The instruc-
tion familiarizes employees with CP&L's Drug and Alcohol Abuse
Practice and Procedures, the adverse impact of drug and alcchol
abuse, and CP&L's Employee Assistance Program. Each employee
is given a copy of the CP&L "Drug and Alcohol Abuse Reference
Manual" (Applicants' Ex. 31). The Manual includes the State-
ment of Practice, a message from the Chairman/President of
CP&L, and a summary of the Drug and Alcohol Interdepartmental
Procedures. The Manual advises the employee that the Company
may undertake announced or unannounced inspections, investiga-
tions and searches for illegal drugs and controlled substances.

The Manual states that "the results of such actions may include

«10=






site are subjected to pre-employment background verification,
which includes, with respect to previous employment, confirma-
tion of the dates of employment, job classification, perfor-
mance rating and the reason(s) for termination. Any criminal
records listed on the employment application are reviewed, and
incidents involving drug-related activity in the applicant's
background are viewed as grounds for denial of employment.
Bensinger et al. at 13-14.

17. Daniel's drug policy at the Shearon Harris site pro-

vides that employees are forbidden to use, sell, pcssess or be
under the influence of illegal drugs while on Daniel or CP&L
property and that violation of this prohibition is cause for
immediate discharge. The implementing procedures provide that
Daniel may take any of the following steps while employees are
on Daniel/CP&L property: observe actions of employees: counsel
employees; search employees' personal items, automobiles or
persons; reguire searches with canines; require drug screen
urinalysis testing. If the employee refuses a search or test,
he,'she is immediately discharged. The procedures also pre-
_ scribe the steps to be taken, and the action responsibilities,
to implement the policy. Bensinger et al. at 14&; Applicants'
Exs. 36-38.

18. Daniel employees are introduced to its drug policy

for the Harris site in several ways. All new employees and all

«I3w



employees tranferring from other Daniel work sites are intro-
duced to the policy through an employee orienta.i»n, during
which an instructor reviews the policy, a video program rein=-
forces it, and an employee handbook describing the policy is
reviewed by each employee. After reading the handboock, each
employee is required to complete an affidavit, retained in the
site personnel file, certifying that the handbook was received
and read, and that the employee will abide by its rules and
regulations. In addition, employees are reminded of the drug
abuse control policy through posters and bulletin board items
posted throughout the site, and at meetings with supervisors.

Bensinger et al. at 15-16.

2. Supervisor Drug Awareness Training

19. CP&L has a drug awareness training program for CP&L
managers and supervisors (including first-line supervisors,
i.e., foremen) at the Harris site designed to prepare them to
recognize drugs and drug-related behavior, and to understand
their responsibilities when such substances or behaviors are
observed or reported on the job. The supervisor is responsible
for reporting any information on suspected drug activity, for
removing from the job any employee having possession of or
under the influence of drugs, and for initiating disciplinary

action in accordance with the provisions of the Company's Drug

=15



and Alcohol Abuse Statement of Practice. The drug awareness
training program enables supervision to carry out these respon-
sibilities effectively. In developing its drug and alcohol
abuse education efforts, CP&L utilized the expertise and guid-
ance of numerous individuals and organizations with valuable
experience, including other utility companies, Federal and
local law enforcement personnel, the academic community, and
consulting firms with national experience in the prevention of
drug and alcohol abuse. Bensinger et al. at 11-12.

20. CP&L supervisors and managers at the Harris Plant
have attended a "Drug and Alcohol Workshop for Supervisors."
This program provides the participants with a comprehensive re-
view of CP&L's Drug and Alcohol Abuse Practices and Procedures
and of their supervisory responsibilities under them. Partici-
pants are thereby provided with the skills necessary to imple-
ment the Practices and Procedures. 3Subsegquently, this training
was incorporated into a "Workshop in the Assessne«r: of Aberrant
Behavior,"” a 12 to l6-hour course presented by Management Con-
sultants of Chapel Hill. That course includes ¢ hours of in-
struction devoted to drug and alcochol abuse problems, practices
and procedures. Each manager and supervisor receives, as a
part of the drug awareness training program, the CP&L Su-
pervisor's Reference Manual, Drug and Alcochol Abuse (Appli-

cants' Ex. 33), which illustrates the scope and content of the

-1l4-



training provided. In addition to the Practices and Proce-
dures, the manual describes drugs of common abuse (including
identification of the drug, methods of use and signs/symptoms
of use), guidance on observing and documenting changes in
employee behavior, guidelines for administering CP&L's policy
on drug abuse, behavior and job performance warning signs, a
check-list for observinj employee behavior, and guidelines for
conducting a disciplinary interview. Bensinger et al. at 12;
Applicants' Ex. 33; Long et al. at 8. In actual practice, CP&L
supervisors have identified employees involved in drug activi-
ty. Tr. 8411 (Ferguson).

21. Irn addition to this on-going and repeated (for new
supervisors/manaqers) training program, CP&L in 1984 gave spe-
cial attention to drug abuse control. ©On August 1, 1984, CP&L
management gathered for a briefing on drug and alcchol abuse
control, presented by Mr. Peter B. Bensinger, President of
Bensinger, DuPont and Associates, Inc., a professional con-
sulting firm providing services to private industry, national
and community organizations, and government, on the problems of
drug and alcohol abuse, including its impact on the workplace.
Subsequently, refresher training on drug and alcohol abuse was
conducted by Mr. Bensinger's associates and CP&L peirsonnel at
the Harris site in August, 1984, for CP&L supervisors.

Bensinger et al. at 2, 12-13; Applicants' Ex. 34. In a further

16w




effort to remind personnel of the importance the Company atta-
ches to its drug and alcohol abuse control practices and proce-
dures, CP&L employees at the Harris site, as well as contractor
employees who attend the routine safety meetings, received a
videotape "Drug and Alcohol Abuse Refresher Training" session
presented by CP&L's Executive Vice President. Bensinger et al.
at 13; Applicants' Ex. 35.

22. Daniel supervisors are also responsible for reporting
suspected drug activity and for taking immediate action if drug
activity is observed. The supervisors receive special training
on drug awareness and Daniel's peclicy, sc that they can better
fulfill those responsibilities. Supervisors are given the
written drug policy which appears in a Personnel-prepared Su-
pervisor's Handbook. The drug awareness training provided to
supervisors familiarizes the participants with Daniel's drug
policy and how to implement it. The supervisors are also
taught how to recognize drugs with high abuse rates (e.g., mar-
ijuana, cocaine and different forms of speed), how to recognize
the symptoms of drug abuse in an employee, and the supervisor's
role in carrying out the policy. This training program was
developed from information provided by Federal and local law
enforcement agencies, medical doctors and pathologists, and the
training content has been reviewed for accuracy by law enforce-

ment experts and medical doctors. The presentation is made by



an instructor on-site using slides, static displays of drug
paraphernalia, and a drug display kit which was commercially
purchased. Bensinger et al. at 16-17; Applicants' Exs. 39 and

40; Tr. 8413-14 (Flowers).

. Aszsessment of Program Effectiveness

23. The NRC has no rules, regulations, or policy
guidelines regarding control and prevention of drug use for
holders of construction permits. [NRC Staff] Testimony of
Loren L. Bush, Jr. Concerning CCNC Contention WB=-3, ff. Tr.
8653 (hereafter "Bush"), at 3. The Board was provided, how-
ever, with two assessments of the Harris drug abuse control
policies, baswd on the current standard of "best industry ef-
fort" recommendations -- by Applicants' witness Bensinger and
Staff witness Bush.

24. Mr. Bensinger has considerable government and indus-
try experience in efforts to deter substance abuse. Prior to
forming his consulting firm, Mr. Bensinger served five and
one-half years as Administrator of the U.S. Drug Enforcement
Administration, a position to which he was appcinted in
January, 1976, by President Ford and for which he was confirmed
bvy the U.S. Senate. DEA is responsible for enforcement of U.S.
narcotic and dangerous drug laws, and has 4,000 employees in

160 offices in the United States and 40 foreign countries. The
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26. Mr. Bensinger and Mr. Bush each cutlined what they
consider to be the key elements of an effective drug abuse con-
trol program. Bensinger et al. at 19-20; Bush at 6-9. Both
are based upon the Edison Electric Institute's "Guide to Effec-
tive Drug and Alcohol/Fitness for Duty Policy Development"
(August 1985). (Mr. Bensinger was a consultant to the EEI Task
Force which authored the Guide. Tr. 8329-30 (Bensinger).) Ac-
cording to the Staff witness, it would appear that this
industry-developed standard, while not intended to be mandatory
or prescriptive, will be used voluntarily at both operating
power reactors and those under construction to meet "fitness
for duty" goals and objectives. Alchough this Guide has not
formally been adopted by the Commission, the Staff expects the
industry to use the EEI Guide in developing a drug abuse con-
trol program. Bush at 6. -

27. Mr. Bensinger concluded that CP&L has undertaken all
of the principal initiatives recommended by the EEI Guide for
an effective drug abuse control program. His assessment of the
supervisor training program at Harris is that the initiatives
undertaken meet or exceed standards in other nuclear power
plant locations, and meet the need to address the'threa: of
drug abuse at the construction site. In particular, Mr.
Bensinger testified that the training provided to the su-

pervisors on identification of the symptoms of drug abuse

]9



enables the supervisors to recognize unusual behavior and to
initiate intervention prior to the worker becoming so impaired
that he would compromise safety-related work. Bensinger et al.
at 20-22; Tr. 8333, 8412-13, 8415-16 (Bensinger).

28. The Staff review also resulted in the conclusion that
all key program elements of the EEI policy guide are included
in the Shearon Harris program. Bush at 9. In addition, the
Staff identified numerous specific practices at the Harris site
which exceed the recommendations in the EEI Guide. Bush at
9-14; Long et al. at 7. The Staff's conclusion, then, is that
an effective drug abuse control program is in place at the
Harris site. Bush at 14; Long et al. at 9; Tr. 8768-6%
(Prevatte).

29. CP&L's Director-Personnel Relations for the Harris
site testified: "unequivocally that CP&L vigorously enforces
its drug abuse policy. Our consistent practice has been to en-
courage employees to ccocoperate with the implementation of %hat
policy, but to terminate employees who violate it." Bensinger
et al. at 13; see also Tr. 8423-25 (Pannill, Flowers). The
record before the Board indicates this to be the case. Neither
does it cast doubt on the effectiveness of policy imple-
mentation that instances of drug use, discussed below, have
been reported. It would be of far more concern if CP&L had un-

dertaken no initiatives with law enforcement or through

20w



management intervention to disclose such use and abuse.
Bensinger et al. at 21; Long et al. at S.

30. In the Board's view, the Harris site drug abuse con-
trol policies and the program»tc implement them reflect a high
level of management attention and initiative, and a commendable
emphasis and level of effort to address the problem of drug
abuse in the workplace. While more could always be done, we
have before us no serious challenge to the facts that CP&L has
exceeded in many resrects the "state of the art" in drug abuse
control policies and training, and has essentially implemented
at the Harris construction site a program appropriate for an

operating plant.

B. Means for Identifying Drug Activity

31. .CP&L has employed numerous and diverse means for
identifying violations of the drug abuse control practices and
procedures on the Harris Project. Beyond the pre-employment
screening discussed above, these means include security mea-
sures, urinalysis drug screen testing, and the observations of
managers, supervisors and employees. Applicants’' Testimony of
William J. Hindman, Jr., Michael W. King, D. Glenn Joyner and
Peter B. Bensinger on the Assessment of Employee Drug Activity
(CCNC Contention WB-=3), ff. Tr. 8893 (hereafter "Applicants'

Assessment Testimony"), at 3.
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32. In order to coordinate effectively the information
obtained by these various means, CP&L has designated a project-
level coordinator (Mr. William J. Hindman, Jr.) of all informa-
tion pertaining to illegal drug use on the Harris Projecﬁ. In
this capacity, Mr. Hindman is to be informed of all allegations
of, or other information developed with respect to, potential
drug use or other drug-related activity among project
employees. In conjunction with other appropriate personnel,
information is assessed and actions are planned to resolve each
situation -- whether through further investigation or immediate
personnel action. If sufficient information is developed to
confirm, or suspect on reasonable cause, a violation cf site
drug abuse policies, the employee ei*her is required to submit
to the urinalysis drug screen described below, or is terminated
or removed from the site via CP&L's contractual right to direct
ccntractors to remove any of their employees at CP&L's discre-
tion. Where an employee is terminated or removed in part be-
cause of drug-related reasons, the relevant quality organiza-
tion has been informed so that any corrective action necessary
with respect to the employee's previous work may be identified

and undertaken. Applicants' Assessment Testimony at 9-10.




) Security Measures

33. Cocperation with responsible law enforcement agencies
is one of the means utilized by CP&L to identify drug activity
among the eémployees at the Harris site. Undercover operations,
such as the one which was conducted in late 1984, not only
serve to identify emplcyees involved in drug activity, but also
to deter others who are contemplating involvement with drugs.
The 1984 undercover operation is not the first one conducted on
site by law enforcement officers in cooperation with CP&L.
Further, CP&L intends to use such investigative techniques in
the future whenever the situation warrants.6/ Applicants'
Assessment Testimony at 4; Long et al. at 8.

34. In addition to special efforts with law enforcement
personnel, the full-time security force at the construction
site provides an on-going means for identifying and discourag-
ing drug activity at the site. Applicants' Assessment Testi-

mony at 4. Construction security at the Harris site is under

6/ While, asz will become apparent from our findings below,
some professional disagreements between CP&L and law enforce-
ment emerged from the 1984 undercover investigation, the Board
assured itself thac the working relationship between CP&L and
law enforcement has not been inhibited by these disagreements,
and that cooperation continues. Tr. 2306-07 (Burch); Appli-
cants' Testimony of William J. Hindman, Jr., Michael W. King,
D. Glenn Joyner, Michael L. Plueddemann and Peter B. Bensinger
on the Undercover Drug Investigation (CCNC Contention WB-3),
££. Tr. 8471 (hereafter "Applicants' Investigation Testimony"),.
at 35, 24.
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the supervision of Mr. D. Glenn Joyner, CP&L's Commissioned

Construction Security Agent and a commissioned law enforcement
officer. Mr. Joyner has been employed in security positions at
the Harris site since September, 1979 He has nine years of
experience as an Investigator with the Raleigh Police Depart-
ment, and he has received narcotics investigation training, as
well as a B.S. degree in Police Science. Applicants' Tnvesti-
gation Testimony at 4-5.

35. Approximately 2,600 man-hours per week are authorized
for the contract security organizations at the Harris site.
These hours and the post assignments allow around-the-clock pa-
trol ¢f the entire job site by foot and vehicle patrols.
Through their contact with and observation of employees, the
security personnel are able to provide management with intelli-
gerce information on drug activity at the plant. In addition,
they pursue informaticn received on possible drug activity in
ar attempt to confirm the accuracy of the infcrmation and to
pursue additional sources of information. Applicants' Assess-
ment Testimony at 4-5.

36. Contract Security perscnnel are at the entrances to
the site where they observe incoming and outgeing employees and
watch for physical signs of incapacity such as staggering,
falling, weaving, lack of coordination and odors. These obser-

vations of employees are alsc made by timekeeping and
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supervisory personnel assigned to monitor the entrance and exit

of workers. During every shift change, lunch boxes, briefcases
and other containers are opened for inspection as the employees
leave the site, and on a random basis as the employees enter
the site. On a random basis exiting employees are selected for
search using a hand-held metal detector. It should alsoc be
noted that construction personnel are rigidly controlled from
the moment they access the site and until they leave. When on
the job, they mus% remain in the job area; anrd w cn break or
lunch, they must be in a designated area. Applicants' Assess-
ment Testimeny at 5; Long et al. at 8.

37. Beginning in February, 1985, under the direction of
CP&L's Construction Security Unit, a narcotic detection dog has
been on the site twice per month, on an unannounced schedule,
to search a random sampling of areas on the site. If specific
requests are made or information is available relative to spe-
cific areas on site, those areas are given priority for search
by the narcotic detection dog. Applicants' Assessment Testi-
mcny at 5-6; Long et al. at 8. The drug detection reliability
of a well-trained dog is in excess of 95 percent.7/ The dog's

olfactory system is so well developed that it can detect

1/ CP&L Security personnel conduct periodic controlled tests
to ensure the continued reliability of the dogs and handlers.
Applicants' Assessment Testimony at 6.
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residual odors and amounts, present from prior contact of an

area with a controlled substance, even when the drug itself is
no longer present. The dogs employed at the Harris site are
trained, at a minimﬁm, to identify marijuana/hashish, cocaine,
heroin and methaqualone. Applicants' Testimony of Dana B.
Mackonis and Kenneth A. Mathias on Use of Drug Detection Dogs
(CCNC Contention WB-3), f££f. Tr. 8993 (hereafter "Mackonis and
Mathias"), at 7-8. To illustrate the dog's capability,
searches at the Harris site have identified: a pipe with mari-
juana residue in a lccked tool box inside a gangbox; marijuana
seeds and ashes, and marijuana cigarette butts, inside of vehi-
cles parked at the site.8/ Id. at 10, 1l1.

38. In addition to testimony by the dog handlec=. Appli-
cants presented as a part of their direct case a live demon-
stration of the capabilities of one of the dogs used for
searches at the Harris site. While the handler was not

present, the Board's law clerk hid in the hearing room a bag of

8/ CCNC's witness questioned the effectiveness of CP&L's use
of narcotic detection dogs because the dog and handler are vis-
ible to the employees. Testimony of Patty Miriello for the
Conservation Council on Contention WB-2 (Drug Abuse During Con-
struction), ff. Tr. 9084 (hereafter "Miriello"), at 5. There
are two reasons why the Board finds this testimony unper-
suasive. First, Ms. Miriello has no asserted expertise in this
field. More importantly, however, her testimony is totally
misplaced. CP&L makes no effort to hide the presence on site
of the dog and the handler because of the deterrant effect such
searches have on employee drug activity. Tr. 9041-42
(Mackonis); Tr. 8938 (Joyner).



marijuana and a bag of cocaine provided by Officer Mathias (one
of the “andlers) of the Raleigh Police Department. Following
the handler's lead in a controlled search of the hearing room,
the dog located the two bags in approximately two minutes. Tr.
9059-62.

39. In addition tc the exiting and random searches, and
the use of the narcotic detection dog, identified =mployees may
be directed to submit to a search because of 