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CHMAIRMAN OF THME BOASD AND PRESDENT

Mr W J Dircks

Executive Director-Operations

U S Nuclear Regulatory Commission
c/o Maryland National Bank Building
7735 C1d Georgetown Road

Bethesda, Maryland 20555

KMLNRC 85-237
Re: Docket #STN 50-482
Subject: Rate Order Effect on Wolf Creek

Dear Bill:

We received a very disappointing rate order from the Kansas
Corporation Commission concerning the Wolf Creek nuclear station on
September 27, 1985. 1 am quite sure you are aware of this development
due to the attendant national publicity. The purpose of this letter is
to assure your office that Kansas Gas and Electric Company, as the licensee
of the plant, fully understands its responsibilities to operate the plant
in a safe and responsible way and in accordance with all NRC requirements.

While it will be necessary for us to reduce expenditure levels,
such reductions will not be done in a manner that affects the safe operation
of Wolf Creek. We will continue to maintain a staff of outstanding pro-
iessionals and provide all resources necessary for operation there. | have
attached for your information, and highlighted, several pages of the 15,000
page Wolf Creek rate case transcript and would call your attention to the
highlighting on page 3,016. Before being dismissed from the stand you will
note that one of the Commissioners (Henley) asked me for specific comments
on the effects which could occur as a result of cuts to the rate request.
Please note my statement, "It would be necessary to cut back on all programs
with one exception, we would divert our entire resources to Wolf Creek to
ensure absolute safe operation there. We can cut no corners at Wolf Creek."
I have also attached several pages from the rate order and would call to
your attention page 99, highlighted, and page 137, highlighted.

Any budgetary cuts at the plant have been placed in categories where
economies can be achieved without affecting overall plant safety. Our nuclear
staff will be pleased to discuss these activities with you should you so desire.
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Mr W J Dircks
KMLNRC 85-237
October 23, 1985

As further assurance of our resolve, Bill, I would advise you
of the following. We filed for re-hearing of the case on Monday, October 7,
copy attached. You will observe we have pointed out 73 areas of deficiency
in the order. The Commission has up to 70 days to act. In the event it
would act unfavorably, we could take up to 30 days to nrepare an appeal to
the Kansas Court of Appeals. The actual time, of course, would be less.
The Kansas Court of Appeals has 90 days to make a decision. Therefore, the
maximum time for final review of the order would be 190 days, the minimum 110.
This assumes the KCC would not require additional hearings.

During the week of October 7, along with members of our finance
department and corpcrate planning group, I met personally with 74 security
analysts and to a great extent on a one-to-one basis. During the week of
October 13, we met with Duff & Phelps, a rating agency in Chicago, followed
by three days in New York meeting with our investment bankers, commercial
bankers, Standard & Poors, and others that have been involved in financing
not only the Wolf Creek project, but other KG8E projects. We have instigated
these sessions in order to share with them our financial projections and
to assure them that while the KCC has left us with a challenging task, it
is one that can be managed. [ am pleased to report that the reaction from
the investment community after numerous bours of discussion has been positive.

I hope I have left with you a definite impression that one, our
resources are available and committed to the safe operation of Wolf Creek,
and two, our financial situation, while challenging, is one that our studies
and analyses 1ndjcate is manageable. I hope this explanation of our completed
and proposed actions provides you with an insight into our plans and ability
to cope with the actions of the Kansas Corporation Commission's order.
Please do not hesitate to contact me for anything additional you need.

Sincerely,

WKC/jh ,
attachments
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electric generation facility of any type?

MR. HAINES: That's been asked and

answered.

CHAIRMAN LENNEN: Yes, 1t has. Sustailn

the objection.

MR ANDERSON: No further questions,.

THE WITNESS: Thank you, Mr. Anderson.

CHAIRMAN LENNEN: Do you anticilpate
extensive redirect?

MR, HAINES: I have no redirect.

CHAIRMAN LENNEN: Commissioner Henley has
a guestion he wishes to pose.

COMMISSIONER HENLEY: Mr., Cadman, in Mr.
Haines' opening statement, he made a statement to
the effect, something to the effect that to adopt
the Staff proposal in this case would put the
company on the edge of bankruptcy. I'm not
giving the exact words there, something to that
effect. I'm wondering if you share that opinion,
that if we were to adopt -- if this Commission
were to adopt the Staff's proposal in this case,

if you feel it would bankrupt your company?
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THE WITNESS: Yes, I do share that
opinion, Commissioner Henley,.

COMMISSIONER HENLEY: And from reading
your testimony, I gather, then, that you think
anything short of -- you referred to it as the
bear bones, the barest bones proposal, anything
short of that would have a similar effect.

THE WITNESS: Yes, I believe that is a
correct representation of my testimony.

COMMISSIONER HENLEY: If this Commission
were to adopt the Staff proposal, what would be
your first action as Chairman of K3&E?

THE WITNESS: After starting for the
courthouse?

COMMISSIONER HENLEY: Yes, that's a given,

THE WITNESS: That might have been
started, you know, in advance of that. well,
Commissioner, it would -- it would require a
cecmplete reassessment of what we are doing, what
ve would be able to do, what we could do to
fulfill our requirements under our certificate of
convenience and necessity, what we could do with
the 100 plus cities and towns that we serve
through franchises, It would be necessary to cut

back on all programs with one exception, we would
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would probably say it was asked and answered, but
I want to make certain that I understand you
correctly and that is whether you're saying 1if
this Commission were to adopt this Staff's
proposal, you feel certain that KG&E would go
into bankruptcy as a result of that or it's a
possibility”

T TTNESS: It would probably, saying
bankruptcy, I'm sure you mean some form of

reocrganization under Chapter 11 as a beginning

and there are no precedents for that and -- and
I'm just not sure what the -- what the result
might be there. I == I do know that under -- and

I'm not a lawyer except in this business these
days, you have to become a sea lawyer, as I used
to recall from the Navy, it would probabiy

require considerable rate increase simply to

——— . ———

satisfy the amount of lawyers that would be
required to put together the Chapter 11
receivership, to ensure the debt of that
receivership, that would be his first
responsibility, as I understand it, to ensure and
protect the interests of the -- of the -~ ¢f

nonequity bond holders, I believe that would be

the first step and without being completely

-
——
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on the subject, I think it would

== 4@ considerable rate increase Jjust to
mply with the requirements of going into

ll proceeding,

COMMISSIONER HEN.EY: Thank you, Mr.

THE WITNESS: Yes, sir.

CHAIRMAN LENNEN: I have just a couple of

« My first one also would be

able if asked by counsel, and simply is
se to a comment regarding KG&E's

al rates which were properly

lzed as Yeing below the national average,

is also true or has been, at least,

79, has it hot, with respect to KGS&E's

l rates? I say that looking at an
hat was introduced on behalf of KG&E.
THE WITNESS: May I look at--(pause)
CHAIRMAN LENNEN: Certaxnly, it's KG&E
dule 2,

THE WITNESS: If 1 may, sir, I think 1
that 1 can--(pause)

CHAIRMAN LENNMEN: Exhibit Vv-10.

THE WITNESS: The years again, please,

————

Tt




f is proposing the external fund method be employed by all the
1f Creek partners.

13, The NRC has suggested five criteria for evaluating
alternative financing mechanisms for nuclear decommissioning:

(a) degree of assurance that the funds will actually
be available at the time of decommissioning,

(b) cost

(e) intergenerational equity - that the cost of
decommissioning be spread equitably to all
ratepayers throughout the life of the facility,

(4) flexibility =~ responsiveness to changes in the
basic assumptions,

(e) adaptabiliity =~ ability of the plan to adopt to
different ownership and jurisdictional arrange-
ments. See Wood, "Assuring the Availability of
Punds for Decommissioning Nuclear Pacilities,®
NRC Report, March, 1983,

14, In determining the appropriate funding mechanism to be
employed, the testimony of the witnesses must be viewed in the
context of the NRC criteria.

5. Applicant KG&E is, therefore, ordered to file tariffs
to begin collecting its proportionate share of $140 million over a
J0-year time frame for the purpose of physical decommissioning of
the Wolf Creek Generating Station.

16. Applicant KGSE proposed, and staff agreed, that an
external funding mechanism be created to manage and invest the
decommissioning funds. Applicant KG&E is directed to immediately
seek proposal, for an external funding mechanism and to submit a
plan for Commission approval as soon as possible.

17. Consistent with testimony from the witnesses, the

Commission will review the decommissioning component of this Order

at least every three years.

VIII. WOLF CREEK O & M EXPENSE

Included in the application in this matter was
applicant's share of the $64.9 million in Operations and
Maintenance expenses projected for Wolf Creek. not including
nuclear fuel expenses. In the common hearing portion of these

Proceedings, staff proposed two adjustments. The first was to



$202,989 in EEI assessments for TMI cleanup costs. The
r adjustment was to adjust out the salary and fringe benefits
of the Project Director who no longer works on the Wolf Creek
tite. The two adjustments totaled $588,564.

2. Applicant did not contest staff's adjustment and no
specific adjustments were proposed by the parties. The Commission
finds these adjustments appropriate and reasonable and accordingly
adopts them. Applicant's share of these adjustments (s
§$260,439. The Commission would expect staff to evaluate the
actual O&M expenses in the permanent case to determine their
reasonableness,

3. The Commission would make one additional observation
with regard to operational and maintenance expenses cof the Wolf
Creek Generating Station. We have accepted the operating
partner’'s estimate of these costs based on testimony that those
Sums are necessary and reasonable to insure the reliable and safe
operation of the plant. We recognize that the decisions made
today will place financial stress on the owners and particularly
the operating partner KG&E. Under questioning by a Commissioner,
Mr. Cadman stated that even under such an eventuality, no cutbacks
would be made on the expenses which could affect the safe
cperation of Wolf Creek. The Commission agrees with Mr. Cadman
that safe reliable operation of this nuclear plant is of utmost
importance. We do not expect KG&E or the other owners to take any

action which would raise concerns in this regard,

IX. WOLP CREEK DEPRECIATION RATE

1. Applicants {n this case orignally reguested a
depreciation rate of 3,53 percent based on a forty-year life. The
Applicants' witness, James Aikman, noted that remaining life
depreciation was more appropriate than straight line rates but at
the beginning of the assets life, there was no difference in the
resulting rates. Staff recommended a straight line depreciation

rate of 13.44 percent. As sponsored by witness Melinda Mosher,

99
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service, In addition to ninimizing {ts construction budget and
general other expenses and rescheduling debt obligations, the
Commission believes that certain specific actions are
appropriate, These include elimination of its  expensive
television advertising Campaign which appears to be primarily
aimed at generating good will but seems to have the opposite
effect, and reduction of its executive salaries, These items,
while not substantial expenses in themselves, give an indication
that company management does not recogn.ze the seriousness of its
financial condition, Elimination and reduction of these erpenses
would no doubt engender more gcodwill than the advertising
campaign itself and would indicate willingness to cake necessary
Measures. We would emphasize, however, that reductions in these
and other expenses should not affect the guality of service which
the company Provides. RG4E has {n the past provided good service
to its customers. In particular, the Commission would comme nd
KG4E's efforts with jts Project Deserve program and hopes that ¢
will continue to promote and encourage Participation in the
Program. Since we have made no significant adjustments to the
company's requested levels for all of the system's Operations and
Maintenance expenses, we expact good service to continue,

% I8, THEREPORE, By THE COMMISSION ORLERED THAT:

1. Applicant g & publie utiliey subject to the
Jurisdiction of this Commission under K.S,.A, 66-117, which
empowers the Commission to permit and authorize changes in
Applicant's Fates, charges and conditions of Providing retail sale
of electriciry;

- B Applicant's existing rates for its electric service
applicable to {tg Kansas jurisdictional operations will not permie
pplicant to earn a fair and reasonable return on its investment
devoted to sych service;

3, Bach specific finding of fact made above is hereby

adopted as ,n ultimate finding ang conclusion of law by this
Commission;

137
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CONTROL NUMBER:

NRR RECEIVED: 0/29/%5

ACTION: DL, Z““mn

PLEASE NOTE TME ATTACHED GREEN TICKET IS FOR
APPROPRIATE ACTION. PLEASE REVIEW THIS ITEM
AND DETERMINE WHETHER OR NOT YOUR DIVISION
WILL TAKE ACTION. IF ACTION IS GOING TO BE
TAKEN, WHAT IS AN APPROPRIATE DUE DATE?
RETURN ONLY THIS COMPLETED COVER SHEET TO THE

waR MaTLROOM, p-428 oy C.©. 8. “!}_0_.

(7  NO ACTION NECESSARY

7 vEs, AcTION
DUE DATE: /j ;... T ovak

ROUTING: DENTON/EISENHUT

P. 0'Cannar, Wol€ Creek PM




BEFORE TNE CCRPORATION COMMISSION
OF XAJSAS

{2 the satter of a ’Qﬂdtll iavestigation )
by the Commission of the projected costs ) Joczer Me.

and related macters cf the Wolf Crees J 130,924-U
Muclear Generation Facilicy at )

Burlington, Kansas )

In the matter of the application of )

Kansas Gas and Electric Company ) Decket No,
requesting proposed changes in its ) BA-KGEE-197«R
charges for electric service ) 1e2,098-U

SICATICN FOR RENEAAIN

COMES NOW Kansas Cas and Electric Comrany [X083), and
applies for a reheariig, pursuant %o K.S.A. §6+1130 and X.A.Q.
8241.235(e)(2), (3) (except XGSE does N0t recues: gral
argment), and (4), with regard to the Septembder 27, 1385,
Order entered herein (Order).

Specifically, KRCSE contends the Order (s unreasonable
and unlawful for the following reasons.

1, THE COMMISSION'S FINDINGS OF IMPRUDENCE

AT PARACRAPH 3, PAGE 32; PARAGRAR?Y 11,
PARAGRAPH 8, PAGE 62 ARE GNLAGFLL:

A. The Commission has a0t defined the standard used
to determine whether KG&E's actions were laprudent ¥G&E has
the right to know the standard under which (¢t s being judged.
Alcthough the Commission indicated chat it must consiier the
factors listed (n K.5.A. 66-1293, these factors do n0: define
prudence or set forth the standard to be used, they are zerelv
tools that aid in the deterination of prudence.

3, The Commission's findings do not comport with the
sommonly actepted definition of prudence. Sae, 0.3.. Jew
E23land Jower Co.. 3! FERC 961047 at 61084 '198%), The
Commission failed to evaluate 2GSZ's actions dased on wnat %542
knew or should have kncwn at the time decisions wers 2ade,
failed to presume good faith on the part of R34E, falled to



avoid the use of hindsight; and failed to focus L% i1agquiTty on
ehe decision process rather taan she end Tesull.
-8 ™E COMMISSICN'S FINDINGS OF tMPRUDENCE
AT PARAGRAPH 3, PAGE 31, PARAGRAZA 1V,
PAGE 37 PARAGRAZH 12, 2AGE 38; AND
ARAGRAPH 8, PAGE 42, ARZ ARABITRAZY ASD

CAPRICIOUS AND, TAERETORE, UNREASON-
ABLE.

A The Commission’s findings are not pased on any
articulated standard of prudence. The Commissis® merely stated
¢hat KG&E's actions were imprudent vithout indicating how it
came to that decision.

3., T™HE COMMISSION'S FIADINGS AT PARAGRATH

5, PAGE 19 AND PARAGRAZH 5, PAGE 25
THAT THE "MONITORING ROLE® ADOPTED BY
GST WAS INEFFICIENT, [NEFFECTIVE AND
INAPPROPRIATE ARE ARBITRARY AND
CAZRICIOUS AND, TYIRTFORE, UNAIA-
SONA3LE.

A. The cosmission's findings are (aconsistent wiid
sther fiadings BY the Commission that the management perfors
mance in the initial stages of the project was reasonable and
appropriate and that the Owners' selection of major contractors
tneluding Bechtel and Daniel, was appropriate. (Order at 13)

5. T commission's findings fail to cuisider
evidence at Tr. vol, XXX, 9015-20 that selecting experienced
contractors and relying on them is appropriate; chat preplan-
ning and gobilization vere effective and cimely, and that the
first two years of construction were scconplished with good
cost and schedule performance.

4. THE COMMISSION'S FLADINGS AT PARAGRAPH

§, PAGE 19 AND PARAGRAPHS § AND 6, PAGE
29 THAT RGAE'S *MONITORING ROLE"
CONTRIBUTED TO POOR CONTRACTOR
PERFORMANCE DURING CERTALN PMASES OF
T4E PROJECT, LIMITED KGSE'S AJILITY TO
CONTROL COSTS, RESULTEID 1N POOR
PROCUCTIVITY, SCHEDULZ DELAY Al
LICREASED COSTS ARE ARBITRARY AND
CAPRICIOUS AND, THERETORE, UNAZA-
SONAJLE.

A, There is n0 substantial competent evidence %0

support these fiadings.



3. There is no sudstantial competent evidence
showing a causal liank between the "wenitoring role” and any
increases {7 cost or schedules delavs.

C. Assuming there is a causal link bDetween the
sonitoring role and (ncreased cost and schedule delavs, there
is no sudbstancial competen:t evidence quantifving the amoun: of
{acreased cost or schedule delays that resulted from the
"msonitoring role”. The Commission bases its findings on the
testimony of Messrs, Flaherty and Mitchell (hereinafter Touche
Ross)., Touche Ross, however, never quantified the effects of
the allaged inappropriate management. Alzhough Dr. Ponce de
Leon (hereinafter PMA) submitted a report recommending
disallowance for what he alleged were cost overruns, Touche
Ross did not embrace or express any opinilon adout PMA’'s
quantification and PMA did.not base its suggesced disallowance
on the findings of Touche Ross.

S. THE COMMISSION'S FINDINGS AT PARAGRAPHS

S AND 6, PAGE 25 THAT KGAE'S LEVEL OF
CONCERN ..ND COMMITMENT WAS NOT
SUFFICIENT TO ADMINISTER A COST-PLUS
CONTRACT AND THAT THE LACR OF MANAGE-
MENT ATTENTION RESULTED IN SCHEDULE
DELAYS AND INCREASED COSTS AX:
ARBITRARY AiD CAPRICIOUS AND,
THEREFORE, UNRE/.SONABLE.

A. There is no sudbstantial competent evidence to
support these findings.

3. There (s 70 subsiential competent evidence that
establishes a causal link between any lack of concern or
attention and a finding of increased costs or schedule delavs.

C. Assuming a causal link between the al'eged lack
of concern or attention and schedule deilays and {ncreased costs
exists, there is no substancial competent evidence quantifring
the resulting schedule delavs and increased costs,

5. THE COMMISSION'S FINDINGS AT PARAGRAZH

11, PAGES 37-38 TRAT 817 341,353 oF
JIRECT AND INDIRECT COSTS SHOULD 3%
EXCLUDED FROM A RETURN ON AND RECOVIRY
OF INVESTMENT IN WOLF CREEX ARE

ARBITRARY AND CAPRICIOUS AND,
TNEREFORE, UNREASONABLE.



Ao The Commission failed to consider evidence of
cos: savings achieved by XGSE ia constructing wolf Creex. KG&Z
presented evidence 17 Exhibie G-XGE-1 {CLE-1) at 10, 179, 215,
227, 273, 233, showing that subscancial cost savings totalling
approximately §359,472,000 were achieved in the conscruction of
the plant. Such actions as participation ia SNUPPS, the use of
merit shop labor, the safecy program, use of preassestiles,
expedited start-up procedures, and shared spare parts resulted
{a cost savings. The Commission {n its analysis of the crsc of
wolf Creek did not attempt CO quantify the amount of saviils or
give XG&ET credi: for the savings achicvcé.

3. The Commission's analysis of {adividual areas of
cos: increase at Wolf Creex (s {nconsistent with its fallure to

consider individual cost gsvtngo.

-3
.

THE COMMISSION'S FINDING AT PARAGRAPH
3, PAGE 32 THAT THE OWIERS ACTED
IMPRUDENTLY IN NOT OEVILOPLING AND
UTILIZING A COST TRACKING SYSTEDM THAT
WOULD PROVIDE DATA TO DOCUMENT ASD
QUANTIFY THE CAUSES OF COST INCREASES
1S ARBITRARY AND CAPRICIOUS AND,
THEREFORE, UNREASONABLE,

As The Commission failed to consider evidence that
mo such cost system exists, Staff witmess Flaherty testified
rhat cost accounting systems are noC intended to provide the
type of information desired by the Commiscion, (Tr. Xxvil,
4980) wWitnesses for both KGSE and the Staff agreed that no
project in the country has ever had such a cost system. (TT.
Tor, '10513; XV1LD, 4981; 1T, 281) Sraff withess Flanertv also
stated that no project in the country has a better cost system
chan the one at Wolf Creek. (Tr. XVII, 498%) Therefore, it is
{aproper to penalize KG&E for not having such a system i3
placa.

3. There is 70 substantial compecent evidence that
rye lack of the type of cost system descrided by the Commission
in any way iacreased the cost of constructing Wolf Creex.

3. THE COMMISSION'S FINDING AT PARAGRAPH
3, PAGE 32 THAT THE FAILURE TO HAVE A



COST SYSTEZM THAT WILL DOCUMIIT TSE
USZS OF COST INCREASZES IR IM2RUDEMT
IS UNLAWFUL.

The Commission’'s fiading is based o2 a standard chat
faproperly ucilizes hindsight to evaluate XG&Z's actions., It
is {apossible to anticipate all potencial causes of cost
increases. KGSE could nct have foreseen the avriad regulatorr
changes that resulted from such occurrences as the incident at
™I. KGSE could not have had in place a cost system to gather
the type of data that would quantify the effect of every
regulatory change that affected the project. The perceived
Necessity tO track and quantify changes resulting from
regulatory change has irlson only recently. A finding that
KG&E should have been tracking costs at the level of detail now
described by the Commission is a retroactive requirement thac
iavolves cthe use of hindsight.

9. THE COMMISSION'S FINDING AT PARAGRARY

11, PAGE 37 THAT A TOTAL OF !,828,282
DIRECT MANHOURS WERE IMPRUDENTLY
INCURRED IS ARBITRARY AND CAPRICIOUS
AND, THEREFORE, UNREASONABLE,

The Commission failed to consider the effect that
regulatory change had on the cost of Wolf Creex. No wizaess {n
the proceedings challenged the fact that changes in the Nuclear
Regulacory Commission’'s regulations goverming construction of
the plant caused costs to increase significantly, K3SE
presented evidence that regulatory change accounted for 53% of
the cost increase. (Ir. I, 156) Intervenor witness Zomanof?
tescified that 60% of the increase in cost was due to regula-
tory change. (Tr. XXXIV, 10045-49) The Comm ssion did not
discuss the impact on costs of regulatory change anywhere in
its Qrder.

0. THE COMMISSION'S FINDINGS AT PARAGRAPY

10, PAGE 35 TRAT PMA USZD SOUND
METHOLCLOGY IN ITS ANALYSIS OF THE COST
LYCREASES AT WOLZT CREZX AND THAT PMA'S
SUGGESTED DISALLOWANCES ARE REASONA3LZ,
PROPER AND SUPPORTABLE ARE ARIITRARY

AND CAPRICIOUS AND, THEREFORE, UNREA-
SONABLE.



The Commission’'s findings are incensisctent with its
crejection of over 4353 of the manhours 2A sezommended be
disallowed because the Commission found tha:z 2MA's analysis
_contained numerous errors. The Commission, in its Order,
decailed t.. 2e¢ pages of mistakes by PMA, ctocalling $44,609,000.
This represents almost one-half of PMA's total suggested
disallowance. It is unreasonable for the Commission to accep:
PMA's analysis when it has found that analysis so seriously

flawed,

1t. THE COMMISSION'S FINDING AT PARAGRAPH
11, PAGE 37 THAT PMA'S SUGGZESTID
DISALLOWANCE SHOULD BE RESUCZD 37 ONLY
$44,602,200 IS ARBITRARY AND CaPRICIOUS
AND, THEIREFORE, UNREASONAJLE,

The Commission failed to consider evidence of numersus
addicional miscakey zade by PMA, The Commission did not

consider:

i. PMA's reversal of the unit rate for the
installation of seismic and non-seismic pipe
hangers that resulted in a disallowance of
$4.8 million., (Tr. XIX, 5347 to 49, 5356 to
60, G-KGE-186 (CEL-4) at 9 to 11)

ii. PMA's improper disallowance of $1.06 amillion
for manhours related to the time regquired to
perfors inspections mandated by the N7
section of cthe ASME Code. (G-XGE-81; G-KGE-
246; G-KGE-180 (CEL-4) at 15 to 17)

iii, PMA's failure to reconcile manhours relaced
to increased tolerance requirements
totalling $4.98 million because it was
conrfused by KGEE's reccaciliation effors,
(Tr. XIX, 5432 to 33, G-KRGE-180 (CEL-4) at
24 to 27)

iv. PMA erronecusly disallowed manhours for
material handling because PMA failed to
recognize that the additional saterial
required b;hro;ulntcry change 3ust bde
handled, is caused PMA to recommend
dissllowing manhours for this activic
totalll 3.3 sillion. (Tr. XIX, S439 to
44; G-KGE-180 (CEL-4) ar 2! to 23)

v. _PMA's failure to consider the increased
complexicy of the cable trav suoports due to
regulatory change that required zore
sanhours for i{nstallation of the cabdle
tray. As a result PMA recommended
disallowance of $4.2 aillion., (T:. XIX,
5473 to 79; G-KGE-180 (CEL-4) ar 94 to 97)



12, THE COMMISSION'S FINDING AT 2AAGRA%H
1, PAGEZ 131 THAT STATISTICAL SATA DO NOT
PROVIDE PRCOF OF THE QUALITY OF
MAMAGDMENT AT WOLF CRIEX IS UNLAWTTL.

The Commission's finding is in contravention of X.S5.A.
66-123g. 1n determining prudence, X.S.A. 66-1233 requires the
Commission te consider

a. A comparison of the cost of . . . [Wolf

Creek] with the cost of other facilities

constructed within a reasonable tize before

or after . . . [Wolf Creek].

b. A comparison of the cost overruns ac

. « « [Wolf Creek] with cost overtuns ac

other facilities constructed witiin &

reasonable cime before cr after . . . {wolf

Creek).
1t is unlawful for the Commission to reject such comparisons
presented by KG&E as evidence of its prudence.

13. THE COMMISSION'S FINDING AT PARAGRAPH

11, PAGES 37-38 THAT A TOTAL OF
1,828,262 MANHOURS WERE [MPRUDENTLY
INCURRED AND ACCORDINGLY THAT
$17,841,853 SHOULD BE EXCLUDED FROM A
RETURN ON AND RECOVERY OF KRGSE'S
INVESTMENT IN WOLF CREEK IS ARBITRARY
AND CAPRICIOUS AND, THEREFORE,
UNREASONABLE.

The Commission failed to consider evidence of XC&Z's
favorable performance in achieving a cost that is bdelow the
average cost of comparable plants i- the {ndustry. There is an
overwhelming amount of evidence in this ‘ase that Wolf Creek's
cost is below the average for the industry. XG&E presented a
survey of nuclear plants by Charles L. Huston (G=KGE-? (CLE-1
and 2) 7 to 11, 19 to 29) that shows Wolf Creex's cost is 3%
less than average; a comparative analysis by Cresap McCormick
and Pager (G-KGE-21) shows cthat Wolf Creek is 10.3 percent less
than the average of the plants it amalyzed (Tr, XXXII, 9756 t2
57); and a statistical analvsis 3y Dr. Faizshild (G-KGZ-'7T)
that shows Wolf Creek's cost is 11 £o 13 percent less cian
would de expected considering the characteristics of the &3
auclear plants he studied. Staff withess Flaherty testified

that if four plants that have 3WRs are added to the comparisoen



ne performed, wolf Creex's cost is less than average. (T
711, 4896) finally, Iacervenor witness Xcoanoff perforzed a
scacistical comparison that shows Wolf Creex’s cosc {s 2 to 3
percent less thaa would de expected dased o0 a sazple of 29
concemporanecus auuclear plants. It is unreasonable for the
roamission to ignore che vas:t amount of evidence clearly
showing a better than average cost performance at wolf Creex.

14. THE COMMISSION'S FINDINGS AT PARAGRAPH

6, PAGE 33; PARAGRAPH 9, PAGE 34
PARAGRAPH 11, PAGF 37 TRAT KGSE FAILED
TO RELIABLY AND ACCURATSLY ASSESS THE
CAUSZS FOR COST INCREASES ARS AR3ITRARY
AND CA2RICIQUS AND, THEREITORE,
UNREZASONABLE.

A. The Commission's findings izply that XGSE 19
responsidble for proving the prudence of ever? sanhour expended
regardliess of whether the manhours were challenged by the
scaff. th; Commission's f£indings ignore the preswmprion of
prudence accorded utiliczy expenditures and place the burden on
KGSE to prove the prudence of those expenditures without a
challenge by any party. The only witness in the case who
specifically challenged KG&E'Ss construction costs was PMA; and
pMa did not challenge the prudence of all the manhours it
recommended be disallowed. Of the total 4,036,723 manhours for
shich PMA -recommended disallowance, only 320,797 were allaged
to have been due €O iaprudence. A dencmination by PMA that
manhours were controllable or unreconciled does not constitute
a challenge to the prudence of the costs incurred. Ia the
absence of a challenge, KGSE only has the burden of proving the
prudence of costs above 200% of the definitive estimacte
pursuant to K.S5.A. 66-129g(2) .

8. The Commission's £iadings also imply that the
onlr method of proof that is acceptable is a decailed
rocoucuﬁuon of manhours. XGSE sresented evidence {n the
Management Perforzance Evaluationa (G-%GE-1 (ZL3 7 and 2)) using

three related approiches 2 determining the reasonableness of



costs iacurred in constructing wolZ Creex to prove the prudence
of costs incurred.

15. THE COMMISSION'S FINDING AT PARAGRAPH

8, PAGE &2 THAT THE COSTS ASSOCIATZID
WITH 16.5 MONTHS OF THE SCHESULZ
SLIPPAGE SHOULD BE EXCLUDED AS
IMPRUDENT 1S ARIITRARY AND CAPRICIOUS
AND, THEREFORE, UNRZASONABLE.

A There is 00 substantial competent evidence that
the delays were due to imprudence. pMA found that the schedule
delays were “controllable.” "controllable” is 0ot equivalent
to "imprudent”.

5. There is 20 substancial competent evidence of an”
specific imnrudent management actions that caused delay on the
project.

c. There is 70 substantial compecent evidence
escablishing a causal link between any {aprudeat managenment
actions that may have occurred and the cesulcing delay on the
project.

D. The Commission erroneously {aterpreced the
cestimony of Staff regarding the method of deteraining schedule
delays and failed to consider evidence showing that the entire
schedule delay was justified. The Commission states that
contrcllable slippage was disallowed after it was offset dY
witigation or gains. (Order at 40) pMA, however, did not use
that mechod to determine the schedule penalcty. pMA calculated
the schedule penalty by subtracting the largest amcunt of
uncontrolladble delay on any systeas from the total delav of the
project. staff witness Ponce de Leon stated that if the
uncontrollable delay on any gystems was greater than 14.5
months, the schedule penalty would have been less. (Tr. XX,
5706) He further stated that if the gncontrollable delay had
been equal to the rotal schedule delay shat he calculaced, he
would have proposed oc penalty. (T7. e, $708, XGSE sresented
evidence that the entire delay was caused by uncontrolladble
regulatory changes. (Tr. XKXI, 9296 to 9302, G-KGE-175)
Therefore, N0 schedule penalcy is appropriate.



L. ™e Commission erroneously {acerpreced the
cescimcny of gzaif witness Ponce de Lacn regariing guancifi-
cazion of the schedule delay and failed to consider avidence of
a gain in the schedule during the start-up and power assens.on
phase of the project. The Commission stated that PMA found a
#27 gonth difference {a schedule duration t2 tae point of fuel
load." (Order at 39) The Commission calculated the con-
crollable and ancontrollable portions of the 27 month delay as
follows: "14.5 months were unconcrollnblc.'37 months controll-
able, | menth unreconciled, and 23.% months were sicigated.”
(Order at 30 whe Commission applied the 23.5 sonth gain as a3
offsec to the 18 moath controlladle and uncaconcilad delay and
came up with a 14.3 month controlladle delav. 1d. The 14.5
aoath coatrollable delay and the 14.5 sonth gncontrollable
delay found by the Commission together total 29 sonths, 20t 27
soaths. The Commission failed to give XGIT credit for che 2
months gain PMA calzulated for the power asceasion phase oI the
project. (?MA Schedule Report at 47, 48) As PMA noted, power
ascension was originally expected CO cake 6 months and the
expected duration in the February 1384 schedule was & sonths.
é. The additional two menth gaia should be subtracted from
the ‘4.5 month uncontrollable schedule delay found by the
Commission for which ¥G4E was penalized. Correcticn of this
error reduces the penalty {mposed by the Commission by
$22,922,620.

7. The Commission’s £{ading does 70T sSUDDOTT che
msechod of determining a fair return. Ransas Power § Light v.
RCC, 5 Kan.App. 514, 528 (1981). 1I= finding that Wolf Creek's
schedule (one of the shortest in the {adustry) was 14.5 sonths
longer than necessary, the Commission has {aposed on KG3Z a
standard of p‘rtoetton rather than one of prudence. As Staff's
witaess admicted, 00 comparable plant has 1oaded fuel as
quickly as wolf Creek actually did, and cerzaialy not in the
97.5 month schedule that he recommended for the plant. (Tr.

X, 5686) 1£ cthe Commission had used the standard of reason-




ableness that s proper in deternining a fair return, no
schedule penalty would have deen iaposed,

G. The Conmission ignored evidence of the effect of
regulatory change on Wolf Creex's schedule and erroneously
concluded that regulatory change did not extend the schedule at
wolfl Creex. KG3Z presenced evidence tha: design changes
mandated by regulatory change prevented fuel lcad from
occurring at Wolf Creek any earlier than it did. (G-KGE-175)
The Coumission, however, K concluded that the exhibit does not
show that the activities listed therecn were necessary for fuel
load or that the activities could not have been completed by
October 1984, (Order at 41) This finding is cleariy in
error., The exhibit shows that some of the desizn changes could
not have beea zompleted prior to March 1985. (G=XGz-175)

H. There .s 2 substantial competent evidance to
support the Commission's findiag that consi:ucction on the
design changes could have been completed 14.5 months sooner
than October 1984 as ?MA suggested. [here is no evidence
showing this because the design changes could not have been
completed 14.5 months sooner than Octcber 1984, The Commis-
sion's failure to recognize the effect on the schedule of
design changes due to regulatory change is unreasonable,

I. The Commission relied on the erroneous conclusion
at paragraph 4, page 40 that multiplying both 1980 and 1985
quantities by the same unit rate reascnably accounts for
{ncreases in che complexity of the iastallaczion of »ipiag.
“oleulation of the additional time required to inscall
additional quantities {n the reactor coclant svstem using the
sare unic rate for both 193¢ and 1985 quantities (s lncorrect.
The calculation is based on the erroneous assumption that the
unit rate 2o install the system remained constant over tize.

A3 regulatory changes are made, however K the rize required o
install pipe increases dramaticallz. Such thiags as aore
complex configuracions, rework and less space ia which £o work

cause the tize required for installation to increase. XG&:



presented evidence of the effect on the uni: rate of ragulatory
changes. (Tr. XXXI, 9302 to 05; Tr. XCU, 9132 o 13)

J. The Commission was i(nconsistent in its refusal co
consider mdus:;y statistics for overall schedule performance
but finding at parsgraph &, page 40 that the use of induscry
average unit rates to assess productivity {s reasonable.

K. The Commission failed to adjust the amount of
schedule delay for the number of manhours it reduced FPMA's
recomnended disallowance in the piping area. PMA's computation
of the controllable portion of the schedule was based on an
analysis of the productivicy experienced in the inszallation of
the reactor coolant system piping. (G-Staff-77, Schedule
Report at 32) PMA's calculation of the recommended disallow-
ance of costs in the piping area was bdased on wha: it alleged
was an excessive number of manhours excended. PMA recommended
that 2,005,000 or 37% of the cotal 5,341,100 sanhours be
disallowed in the piping area. (G-Staff.?7, Cost Repor: at II.
52) The Commission, however, reduced this disallowance by
1,309,65! manhours, allowing an addicional 25% of the man-
hours. (Order at 35) This additional allowance should alsoc be
reflected in the calculation of the schedule penal:zy.

L. The Commission erronecusly relied on a flawed
analysis of schedule delays. PMA's analysis was performed bHv
an inexperienced person and is mechanical, theoretical and
unsupported by che facts.

15. THE COMMISSION'S FINDING AT PARAGRA?Y

7, PAGE 41 THAT THERE IS NO SU3STANTIAL
EVIDENCE THAT PMA FAILZED TO CONSIDER
ALL ACTIVITIES THAT AFFEICTED THE

CRITICAL PATH IS ARBITRARY AND
S:P!ICIOUS AND, THEREFORE, UNREASON-

The Commission's finding is clearly erroneous. %5&Z
presenced evidence that PMA failed to consider all accivizias
that affected the critical pach, Tr. XXXI, 9300 to 02; G-2CE-
175 (CL3-5, 6, and 7))



17. THE COMMISSION'S FINDING AT PARAGRAPY
3. PAGE 42 TAAT THE COSTS ASSCCIlATED
WITH 14,5 MCNTHS OF SCHEDULE DJIT.AY
SECCLD BE EXCLUDED AS IMPRUDENT I3
CNLAWFUL,
The Commission refused co consider the {adustry

comparisons for schedule perforzance as mandated by X.S5.A. 86~

1293.

13, THE COMMISSION'S FINDING AT PARAGRAPH
16, PAGE 44 THAT EXCLUSION OF AFUDC
ASSOCIATED WITH THE CONTROLLABLE DELAY
IS A REASONABLE METHOD OF QUANTIFYING
THE COST OF DELAY IS UNLAWFUL.

There is no basis in X.S.A. 66-123 for disallowing
costs asscciated with delay prior to the dace of a finding of
faprudence. K.S.A. 656-123e provides that the Commission zay
exclude carrying or finance charges incurred after the date of
ics finding of {aprudence. The statute does not, however,
provide for exclusion of such costs incurred prior to a finding
cf izprudence. |

19. THE COMMISSION'S FINDING AT PARAGRAPH

16, PAGE 44 THAT XCLUSION OF AFUDC ON
INVESTMENT IN WOLF CREEK FOUND TO BE
PRUDENT IS A PROPER REMEDY FOR DELAY IN
CONSTRUCTION IS ARBITRARY AND CAPRI-
CIOUS AND, THEREFORE, UNREASONASLE.

A. Accrual of AFUDC results from the legislatively
mandated public policy in Xansas that prohibits rate recogni-
tion of the value of CWIP.

B. There is no evidence that the AFUDC accrued as a
result of delay is the result of iaprudence.

20. THE COMMISSION'S APPLICATION OF A "FAIR

VALUE" VALUATION METHODOLOGY TO ONLY
WOLF CREE: AT PAGES 62 AND 87 THROUGH
93 AND IN APPENDIX C 1S UNLAWFUL
BECAUSE IT VIOLATES CONSTITUTIONAL DUE
PROCESS REQUIREMENTS.

A. Although XG&E agrees with the Commission that
despite the Commission's long-standing use of "sriginal cos=z"
rate making it is free to adoot a new approach to deceraine the
reasonable value of utility property, the Commission's

arbitrary applicaction of its proposed "fair value" valuation



aethodology o only wolf Creex viclates federal and Xansas
conscitutional due process requirements.

3. Lack of a fair hearing of an ashitrary cesult are
rso of the ways in which coastitutional due process require-
gents can be violated as noted by the Unized Staczes Supreme
Cour: in Federal Power Commission V. Nazural Cas Pideline €o. .,

Federal FONel ==

315 U.S. 375, 586 (1942):

The Constitution does not bind rate maxkin
bodies to the service of anv single formuia
or combination of foraulas. Agencies T3
whom this legislative power has been
delegated are free, within the amoiz of
their statutory authority, to Bake the
pragunatic adjustaents called for b7
particular circumstances. Once a faic
hearing has been given, proper £indings made
and other stacutory requirements sacisfied,
che courts cannot {atervene i the absence
of a clear showing that che limics of due
process have been overstepoed. 1% che
Commission's order, a&s ap? {ed to the facts
nefore it and viewed i its entirety,

produces 0o arbicrary result, our taquiry is

at an end.
KG&E has been deprived of a fair hearing as ©9 che valuation
mechodology adopted by the Commission in that a0 party to the
proceeding presented testimony or other evidence sudporting the
use of the per kilowatc cost of a coal plant, adjusced for the
lower operating costs of Wolf Creex, for dereraining the value
of Wolf Creek. In addition, the ~ommission's Order reaches the
arbitrary result of applying its wgair value" sezhsdelogy €O
Wwolf Creek alone. Such action is uaprgccdcn:tc and unfair.
¥er only has the Commiesion failled to apply (7s "falr value"
gethodology to KG&E's other generating facilicies, it
arbitrarily and without explanation singled out Wolf Creex as
she only current addition €0 KGSE's rate base subject ©O izs
“eair value” methodology.

C. The arguments put forward Dy the Commission o
juscify its applicacion of & "fair value” valuation nechodolog?
to only Wolf Creek £ail to overcome the consticutional

deficiencies of its sctions:

Cli R e



1. BEven if X.S.A, 1934 Supp. 66-1283(a) were

{aterpreted ia accordance with the Comaission's argument at

provision directs or authorizes the Commission to analyze oaly
the "fair value” of additions to a ucility's generating
facilicies.
fi. The Commission is not constrained, as it

suggests at page 87, by its past reliance on "original cost"”
valuation, &hc Commission is directed by K.S.A. 1984 Supp.
66-123 to determine the reasonable value of all property used
and required to be used {3 a utility's service to the pudlic in
Kansas, There i{s no statutory limitation preventing the
Commission from changing valuation methodologies for all
utilicy assets, But 1if K.S.A. 1934 Supp. 66-128 does bind the
Commission to apply "original cost™ valuation to the assets so
valued in the pllt} then it alsc binds the Commission to follow
“"original cost” valuation for eah addicion to utilicy
property. Moreover, the Commissicon’'s perceived inabilicy to
apply consistent valuation methodologies for all of KG&E's
generacing facilities, does little to explain the Commiasion's
{aconsistent use of "fair value" for Welf Creek and “original
cost” for other additions to rate base included in KG&Z's
request for rate relief,

iii. The fact that no evidence was presented as to the
"fair value"” of KGS&E's other generating facilities does not
justify the Commission's arbitrary application of a "fair
value” valuation mechodology to only Wolf Creek. XG&E was
reasonably entitled to assume that the "original cost”
valuation zethodology employed by the Commission for at least
the last 40 years would continue to be applied to all of XG&Z's
ucilicy property, including Wolf Creek. Thus, the lack of
evidence from RG&E is undersctandable and should serve onlr to
provide the Comaission with a basis for requesting the
presentation of "fair value” evidence from ZGSE and those

advocating =« change in valuation methodologies. Furthermore,






No person shall de . . . deprived of liZe,
liderty, or proserty without due sroces
law; nor sha.l »rivate proserst? de taka

pudlic use, withou: just cospensazion.

s of
a for

The requirements of the Fifth Amendment have deen applied co
the states through the Fourteenth Amendment,

B. Economic regulaction of the rates charged by
public utilicies resulcing in confiscation of private property
devoted to public service is prohibited. See, e.2., Permian
Sasin Area Rate Cases, 390 U.S. 747, 769 (1963); Bluefield
Water Works & Iaorovement Co, v. Pudlic Sersice Commission of
West Virginia, 262 U.S. 679, 632 (1921).

c. The District of Columbia Circuit Court of Appeals
recently reaffirmed that & ucility's constitucional right tha:
property not be taken without just compensation (s secured

through the "end resulct” test set out by the Supreme Cour::

After re-examining the issue, we are now
g:nudod that the end result test applies to
th the calculation of the rate of return on
invested assets and to the calculation of the
proper rate base. As Judn Bazelon explained

ia #hh;tgn ? *t!h: £9. Vv, luc;. 188
F.2 {0 ed, 340
U.S 952, 71 8.Cc. 872, oV L. . Ho (1951),
"the Commission may cdop: any msethod of

vuu::m for rate base purposes so long as
th ¥ S

te ocder %g\;g’t_n_
- ® .
3

sis = i+

W. 320 U.S. at 602,754 5.Ct. at

. us, no matter how the rate base (s
daunmod “the ‘total effect’', 'impact' or
"end result' of the rate order” must satisfy
the requirementcs of W 133
F.2d at 14. Those requiremencs 13 turn
demand that there be a "reasonable” balancing
of consumer and investor i{aterests,

Jecsev Cenctral Power & Light Co, v. Federal Znergy Regulatory
Commission, 768 F.2d 1500, 1502 to 03 (D.C. Cir. 198%).
D. The Commission's Order fails to pass juster under

the "end result” test since the rate relief granted falls

outside the zone of reasonableness established by the Supreme

Court. See, Federal Power Comm. v. Natural Gas Piseline Co.,
315 U.S. 575, 385 (1942); Permian Basia Ares Racs Cases, 19C



U.8. 747, 770 (1968). The Supreme Court scated in Fedaral

Power Commission v, Hose Natural GCas Co., 320 U.S. 591, 603

(!’-Q) :

[T]hre retura of the equity owner should be

commensurate with returns on ifavestdents in

other enterprises having corresponding

risks. That return, mocreover, shculd bde

sufficient to assure confidence in the

financial integrity of the enterprise, so as

to maintain its credit and to attract

capital.

Appendix C to the Commission's Order recognizes a revenue
regquirement deficiency of 5§166,653,000 Yased o1 required net
operating income of $119,346,000 which produces an overall rate
of return of only 5.878 percent on XGS&E funds {avested to serve
the public of §2,030,344,000, After payment of interest on
first mortgage bonds, bank loans, and other ontractually
established credit agreements, as well as, preferred scock
dividends, that 5.878 overall rate of recurn translates into a
return on common equity of at most ! percent based on Schedule
C-1 ~f the exhibit sponsored by Staff's witness Wess (B-Staff.
20). A ! percent or less return on common equity is confis-
cacory.

E. [Even Lf recognition (s given to the Commission's
allowance, at page %4, of "some carrying costs associated with
the debt and preferred stock” (estimated to be $14,468,76%) and
to all of the Scaff adjustments to rate base accepted by the
Commission in Appendix C, the retura on common equity
authorized by the Commission is still confiscatory,

23. THE COMMISSION'S CONCLUSION AT PAGE 119

AND 1N APPENDIX C THAT KRGSE'S REVENUE
DEFICIENCY AMOUNTS TO ONLY $165,653,463
IS UNLAWFUL AND CONFISCATORY 3ZCAUSE IT
FAILS TO ALLOW RGSE TO FULLY RECOVER
ITS PRUDENT INVESTMENT IN PUBLIC
UTILITY PROPERTY.

A. A fundamental precept of public utilicy regula-
tion is that utilicies should fully recover their prudent

expenditures through the rate making process. See, West Ohio



Gas Co. v. Public Ueilicw Commission, 294 U.S. 63, 73 (1973);

+« Pudlie

Service Commission, 262 U.§. 276, 289 (1323). Alchough tie

Commission would allow XGSE to recover, over wolf Creek's life,

depreciation charges based on (ts fiading of XC&E's prudent
{avestment 11 Wolf Creek, the Commission dased Lts revenue
deficiency calculation in Appendiz C on its view of KG&E's
prudent investment in rate base, minus $905,6'8,000 related to
Wolf Creek. Because of {nflation and the time value of money,
the net result of the Commission's action concerning Wolf Creek
is to prevent KGSE from fully recovering irts prudent inavestaent
in Welf Creek., In other words, because the Commission has
failed to allow KGSE a full return on its ful! investmen: (2
wolf Creek, the net present value of future revenue require-
ments to Wolf Creex will be inadequate for XG&EZ to fully
recover its prudent i{nves=aent.

B. The fact that XGSE may be allowed a return on its
entire prudent investaent in Wolf Creek at some future tine is
not justificacrion for the Commission’'s current illegal actions.

24. THE COMMISSION'S FINDINGS AND CONCLU-

SIONS AS TO THE "ECONOMICS OF WOLF
CREER" AT PAGES 84 THROUGH 94 ARZ
COMMISSION HAS FAILED T0 ADEGUATELY

CONSIDER THE INTERESTS OF KG&E'S
SHAREHOLDERS.

The requirements of Hope Natur.l Gas "demand cthat

there be a 'reasonable’ balanciug of consumer and investor

interescs.” Jersey Central Power & Light Co, v. Federal Znerzv
Regulatory Commission, 768 F.2d 1500, 1503 (D.C. Cir. 198%),

As explained by Justice Douglas in Hooe Natural Gas, 320 U.S.
at 603, regulatory and judicial protection of the iavestor

interests is lmportant because

the iavestor (aterest has a legitimace
concern with the financial integricy of the
company whose rates are being regulated.
From the investor or company point of view



1t {s i{mportant that there be enough revenue

a0t enly for operating exdenses bul alsc for

the capital costs of the dusiness. These

faclude service on the dedt and dividends on

the stock.

The Commission’'s findings and conclusions as to the "Econcmics
of Wolf Creex” at pages 84 through 94 are devoid of a Salanced
consideration of the interests of XGS&ET's shareholders. Tha:c
failure undermines the legality of those findings and con-
clusions.

25. THE COMMISSION'S FINDINGS AND CONCLU-

SIONS AT PAGES 89 THROUGH 33 LIMITING
THE REASONABLE VALUE OF WOLF CREZX TO
ONLY $1290 PER KILOWATT ARZ UNLASTUL
AND ARBITRARY AND CAPRICIOUS AND,
THEREFORE, UNREASONABLE BECAUSE THEY
ARE UNSUPPORTED BY SU3STANTIAL
COMPETENT EVIDENCE.

A While cthere are a variecy of coal cos: escimates
in the record for consideracion by the Commission, there is no
evidence supporting the appropriateness of inp;oytn. anv per
kilowatt cast of & coal unit as a surrogate for the cost of
Wolf Creek, In additicn, there is a0 evidence supporting the
particular level of costs ultimately employed by the
Commission,

B. Similarly, while there is evidence in the record
concerning the 1984 costs of coal generation for KG&E, there is
a0 evidence concerning the appropriate methodology for
computing cthe differential costs of coal and nuclear genera-
tion, there (s no evidence concerning the aporopriate mechod-
ology for translating those differencial costs i{aco a per
«ilowatt value and there is no evidence concerning the
appropriate costs to be used in such a calculation.

26, THE COMMISSION'S APPLICATION OF A "FAIR

VALUE" VALUATION METHODOLOGY TO ONLY
WOLF CREEK AT PAGZIS 62 AND 87 THROUGH
93 AND IN APPENDIX C 1S UNLAWFUL AND
ARBITRARY AND CAPRICIOUS AND,
THEREFORE, UNREASONABLE BECAUSZ THE
COMM1ISSION JUSTIFIZD ITS ACTIONS, AT
PAGES 62 THROUGH 63 AND 87, BASED ON A

MISTAKEN INTERPRETATION OF X.S.A. 1984
m'- .",2."

- 20 -



A The Commission’'s assertion, at page 52 of ics
Order, that X.S.A. 1984 Supp. 66-1233 secs out factors for the
Commiss‘on to consider to determine "prudence and the reason-
able value of electric generating property” is incorrect,
(Emphasis added.) The Commission's assertion, at page 5], that
K.S.A. 1984 Supp. 66-1283 “"compels consideration of the
economics of a plant {n determining the reasonable value of a
rate base addition and also provides notice to the utilities of
the general standards to be used” is also incorrect. The plain
language of K.S.A. 1984 Supp. 66-1283 taken togecther with the
statutory framework created by the other provisious of X.S5.A.
656-128 refute the Commission’'s attempt to justily {ts "falr
value"” valuation methodology based on X.S.A. 1934 Supo 66-
1233.

3. For the purposes of "determining the reasonable
value"” of utility property under K.S.A. 656-123, the provisions
of X.S5.A. 1984 Supp. 66-128c permit the Commission "to exclude

all or a portion of those costs of acquisition, construction or

operation from the revenue requested by the utility” when those

costs were incurved due to a lack of prudence. The factors
enumerated in K.S.A. 1984 Supp. 66-128g are proverly {nter-
preted as providing guidelines for cthe Commission's prudence
deterninacion, not as setting up yet another methodology for
valuing utilicy property. This interpretation is supported by
K.S.A. 1984 Supp. 66-128g(a) :

The factors which shall be considered by the

commission in making the determination of

"prudence” or lack thereof {n determining

the reasonable value of electric generating

property. . . .
Nothing in X.S.A. 1984 Supp. 66-129g or the other provisions of
K.S.A, 66-128 suggests that the enumerated prudence factors
suthorize "fair value" rate making. The Commission's adoption
of "fair value” rate making in reliance on those fact.rs is

thus unlawful.




27. THE COMMISSION'S APPLICATION OF A "FAIR
VALUE" VALUATICN METHODOLCGY TO ONLY
WOLS CRSIEX AT PAGES 62 AND 87 THROUGH
93 AND IN APPENDIX C IS UNLAWFUL AND
ARBITRARY AND CA2ICIOUS AND,
THEREFORE, UNRZASONASLE BZCAUSE IT IS
FOUNDED ON AN INCONSISTENT, DISTORTID
Anu FACTUALLY UNSUPPORTED
CHARACTERIZATION OF THE NATURE OF
RETURNS TO INVESTORS IN RECULATED
UTILITIES.

The Commission, at page 87, erronecusly equates the
return authorized for i{avestors wich a "reward". The retun
authorized should be the level of earnings adequate to maintiin
the financial integrity of the utility, to enadle the utilicy
to actract any needed capital investment and o provide a
return on common equity commensurate with the returas on
iavestaents in ocher companies of corresponding risk., It
therefore mischaracterizes the objectives of rate regulatioa o
equate the proper rate of retura with & "reward”, Thac ‘
mischaracterizacion by the Commission further evidences the
Commission's failure to properly balance the interests of

investors and ratepayers,

28. THE COMMISSION'S APPLICATION OF A "FAIR
VALUE" VALUATION METHODOLOGY TO ONLY
WOLF CREEX AT PAGES 62 AND 87 THROUGH
93 AND IN APPENDIX C IS UNLAWFUL AND
ARSITRARY AND CAPRICIOUS AND,
THEREFORE, UNREASONABLE BECAUSE THE
COMMISSION'S RATIONALE FOR TREATING
WOLF CREEX DISSIMILARLY FROM OTHER
GENERATING FACILITIES IS LACKING IN
FUNDAMENTAL FAIRNESS AND IS INCON-
SISTENT WITH ITS OTHER FINDINGS.

A. The Commission, at page 87, argues that i: would
20t be proper to value RGS&E's assets other than Wolf Creek
above their book value under its view of "fair value” rate
Baking. The arbitrariness and unfairness that results is self-
evident, Where the Commission's "fair value’ aethodology
results in a valuation of less than original cost, it would
apply its methodology. Bur, {: would not apply its mechodology
where a valuation in excess of origisal cost would resul:,
Such a "what's mine is mine, what's yours we'll negotiate”

approach to regulation is, in addition to being unfair, bad

regulatory policy.
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5. The Commission, at page 33, likewise no~es that
it “"cannot eavision that value [of Wolf Creek! as deling greater
than historical costs.” This is i{nconsistenc with i:ts
rationale for claiming book value mariks the ceiling on
valuation for KC&E's other generating facilities. The

Commission, at page 87, explained its rationale as follows:

1£, as occurs in the unregulated i{ndustries,

the utility assumed all risks that the

“value” of a facility was less than

hiscorical costs, it might be appropriate

for the rewards associated with a greater

value to accrue to the utilicy.

The Commission's Wolf Creex valuation methodelog? treats Wolf
Creex as a speculative {avestment and places the risk of loss
attendant to speculative investaents on XG&E.without holding
out an equivalent opportunity for speculative profics on Wolf
Creek, At the same time, the Commission treats the balance of
KGSE's utility property as secure, non-speculative investments
== subject neither to speculative loss nor gain -- which will
be permitted to earn only the market return for secure and non-
speculative {(nvestments,

29. THE COMMISSION'S APPLICATION OF A "FAIR

VALUE" VALUATION METHODOLOGY TO ONLY
WOLF CREEK AT PAGES 52 AND 87 THROUGH
93 AND IN APPENDIX C IS ARBITRARY AND
CAPRICIOUS AND, THEREFORE, UNREASONABLE
BECAUSE THE COMMISSION ERRONEOUSLY
ANALTZED PAST RATE MAKING TREATMENT OF
KG&E'S GENERATING FACILITIES OTHER THAN
WOLF CREEX AND ITS CONCLUSIONS ARE
UNSUPPORTED B3Y SUBSTANTIAL COMPEITENT
EVIDENCE.

The Commission, at page 87, argues that KGSE's "ocher
assecs already included in rate base at original cost have, of
course, already received a return which did a0t {aclude risk
sharing.” The Commission fails to note, however, that the past
limication on the risk of loss was balanced againsc the denial
of an opportunity to earn returns in excess of those calculated
on the basis of an original cost rate base. In other words,

for the Commission to imapliedly argue that XG4E would have
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earned something less {n cthe past under "risk sharing” and that
since XG5S was protected from that risk, the Commission need
act now apply "fair value” rate making to all of XC8Z's
facilicies, {s unsupported and completel? ignores the
possibilicy chat KG&E would have earned more in the past under
"fair value” rate making and that a change to that methodology
now for all of RGSE's assecs only belatedly recognizes KGSE's
suppressed earnings potential.
30. THE COMMISSION'S FINDING AT PARACRAPH

16 ON PAGES 90 AND 91 THAT THE

APPROPRIATE RANGE OF VALUE FOR “OLF

CREEX, BEFORE ADJUSTMENT FOR LOWZ

OPERATING COSTS, IS ONLY $1750 TO S$1250

PER KILOWATT IS UNLAWFUL AND AR3ITRARY

AND CAPRICIOUS AND, TREREFOAZ,

UNREASONABLE BECAUSE IT IS INCONSISTINT

WITH THE COMMISSION'S FINDING AT PAGE

$6 THAT 327 MEGAWATITS OF KG&Z'S

OWNERSHIP INTEIREST IN WOLF CREEZX IS

EXCESS CAPACITY AND BECAUSZ IT ARESULT

IN A TAXING OF PRIVATE PROPERTY FCR

PUBLIC USE WiTHCUT JUST CCMPENSATION

The Commission rejected the $150C per kilowatt cost of

Sunflower Electric Cooperative's Holcomb plant as a surrogate
for the original cost of Wolf Creek because "Holcomb did not
benefit from the economies a larger unit would produce.” This
rationale is inconsistent with the Commissicn’'s penalization of
KGSE through an excess capaciry adjustaent for Wolf Creek being
too big. Certainly, if Wolf Creek is to be treated as ({f (¢
were a smaller unit for rate making purposes, the Commission
should be consistent and value Wolf Creek on the basis of a
smaller unic, To do otherwise unfairly gives ratepavers the
benefics of Wolf Creek's economies of scale without compen-
sating the shareholders of KG&E who have invested in that

economy of scale.

37, THE COMMISSION'S ORDER, !N ITS
ENTIRETY, 1S UNLAWFUL AND AR3ITRARY AND
CAPRICIOUS AND, THEREFORE, UNREASONA3LZ
BECAUSE IT MAXES NO LZGALLY SUFFICIEINT
FINDING THAT THE TOTAL EFFICT OR END
I”ULT OF THE ORDER WILL ALLOW KG&E

REVENUE SUFFICIENT TO RECOVER OPERATING
AND CAPITAL EXPENSES AND THERE IS NO
SUBSTANTIAL COMPETENT EVIDENCE IN THE
RECORD TO SUPPORT SUCH A FINDING.
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32. THE COMMISSION'S CCNCLUSION AT 2aGE 119
AND 1N A2PENDIX C TH.\? XCSE'S RE/INUE
DEFICIZTNCY AMOUNTS 20 CNLY 351455,653,443
IS CNLAWFUL BECAUSE IT FAILS TO SATISTY
THE REQUIRADMENT FCR JUST AJND REASONA3LZ
RATES 1IN X.8.A. 66-107, 110, 111, 113, °
AND 118d.

A Pursuant to K.S.A. 66-107, 110, 111, 113, and
113d, KG&E's rates aust de just and reasonadle. As discussed
elsevhere, the revenue deficlency rec.gnized by the Commission
results in confiscatory rates which fail, by definicion, to be
just and reasonable. But even [f the revenue deficiency
recognized by the Commission did not result in confiscatory
races, the resultanc rates still fail to satisfy the statutory
"just and reasonable” standard. The Kansas Court of Appeals in
Zansas-Nebraska Nactural Gas Co. v. Kansas Cordorasion Commis-
gion, & Ran.App.2d 674, 675, 610 P.24 127 (1930), recognized
that the standard of "reascnable” rates calls for rates higher
than those measured solely against the cunstitutional

prohibition against “"confiscatory” rates:

The statutory standard of K.S.A. 1979 Supp.
66-118d toqut:tﬁg "reasonable” utility rates
Ls higher than the constitutional standard
for due process, In other words, a rate
cannot be confiscatory if it is reasonable,

B. By failing to provide XG&E with a return on its
iavestaents commensurate with returns on iavestments in other
companies facing similar risks and by severely limicing KG&4E's
a0ilizy to pay a dividend to its equity owners and to maiztain
Lts credic and attract capital, the Commission’'s finding of a

revenue deficlency of only $166,653,46) fails to result in

reasonable rates,

33. THE COMMISSION'S FINDINGS AND CONCLU-~
SIONS AT PAGES 13) AND 133 WITH RESPECT
TO KGSE'S ENERGY COST ADJUSTMENT CLAUSE
(ECA) ARE UNLAWFUL AND UNREASONA3LZ
BECAUSE THEY REISULT IN A TAXING OF
PRIVATE PROPERTY FOR PUBLIC USE WITHOUT
JUST COMPENSATION AND BECAUSE THEY ARE
I!COICX'T!IT WITH THE COMMISSION'S RATE
E TREATMENT OF WOLF CREEX.
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KG&E's ECA cariff inciludes the full fuel savings
associated with generation from XCSE's entire share of Wolf
Creek. The Commission, at page 131, adopted X0&ZI's ECA tariif,
as proposed. And, the rates put in effect b7 the Commission at
page 133 recognize that chere will be a reduction for the fuel
savings associated with Wolf Creex. The Commission's lindings
with respect to the value of Wolf Creek and the portion of wWolf
Creek which is used and required to be used do not support the
Commission’'s determination that 100 percent of the fuel savings
due to the operation of Wolf Creek should be passed on to
ratepavers, Morgover, the Commission's adlustzent to the value
of the portion of Wolf Creek allowed in rate base is inadequace
to obviate the inconsistency and unjust resuls of its
deterzinaction with respect to the fuel savings from Wolf
Creek,

J4. THE COMMISSION'S FINDINGS AND CONCLU-

SIONS AT PAGES 84 AND 86 AS TO WOLF
CREEK'S RELATIVE COST AND AT PAGE 92 AS
TO THE USE OF ONLY $1290 PER KILOWATT
TO VALUE WOLF CREEX ARE UNLAWFUL
BECAUSE THEY CREATE AN OBSTACLE TO THE
OBJECTIVES OF NUCLEAR SAFETY MANDATED
BY CONGRESS AND IMPLEMENTED

BY THE
NUCLEAR REGULATORY COMMISSION AND ARE
THUS PREEMPTED.

A. The Supreme Court, in Hines v. Davidowizz, 3'2
U.S. 52, 67 (1940), considered the validity of a state law in
light of federal law touching the same subject and found that a
state law which "stands as an obstacle to the accomplishment
and execution of the full purposes and ob ectives of Congress”
would be invalid,

B. Since all of the evidence (ndicates that 53 to 60
percent of the cost increases of Wolf Creek relate to compli-
ance with Nuclear Regulatory Commission wandated changes, the
Commission’s reduction of Wolf Creek's valuation from (cs
original cost to only 31290 per kilowatt and i:s related
Stacements chat Wolf Creex is "extraordinarily expensive”, that
Wolf Creek has "exorbitant capital costs” and that it
“represents unreasonably high capital costs” all serve to



create a chilling effect on the fucure capical expenditures
necessary to fully comply with Nuclear Regulatory Commission
cequiresents, This type of state action creates an obstruction
to the accomplishment of Congress’' objeczive of nuclear safety
and intrudes ({n an area which (s under the exclusive juris-
diction of the United States Nuclear Regulatory Commission aad
is thus preempted by federal law.
35. THE COMMISSION'S ADOPTION OF "RISK

SHARING" PRINCIPLES AT PAGES 46 AND 80

AND ITS APPLICATION OF “"RISK SHARING"

AT PARAGRAPH 7 ON PAGES 8! AND 52 AND

THROUGHOUT ITS FINDINGS AND CONCLUSIONS

AT PAGES 84 THROUGH 94 ARE UNLANFUL

BECAUSE "RISX SHARING" 1S NOT PROVIDED

FOR IN THE STATUTORY PROVISIONS WHICH

DEFINEZ THE SCOPE OF THE COMMISSION'S

AUTHORITY AND BECAUSE THE COMMISSION

NOWHERE DEFINES THE STANDARDS FOR ITS

APPLICATION OF "RISK SHARING."

A. The Commission, at page 81, cites only K.5.4,

1984 Supp. 66-128g(a) (1) as statutory support for Lts adentisn
of "risk sharing”. That statutory provision does not empower
the Commission to employ "risk sharing” to lower the appro-
priate reserve margin for the KGAE system (page 52), to allow a
recurn of Wolf Creek's costs through depreclation but a0 return
97 & substancial portion of KGAZ's prudent iavestment (page
86), or to authorize a sharing of the economic consequences of
Wolf Creek by valuing Wolf Creek at only §1290 per kilowac:
(pages 37 chrough 94). Racher, K.S.A. 66-128g(a)(11) empowers
the Commission only to consider the risks accepted during

construction as part of (ts evaluation of prudence:

(@) The factors which shall be considered
by the commission (n making the determina-
tion of “prudence” or lack thereof {n
determining the reasonable value of electric
generacing property, as contemplated by this
act shall include with limitation the
following: :

LA A

(1) whetier the utility accepted risks (a
the construcciion of the facility which were
:umonun to the general pudlic (nterest
° ...' . . L
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The Commission’'s reliance on X,5.A. 1934 Supp. 66-128g(a) (1Y)
as support for “"risk sharing” as applied in irs Order is :hus
unlawful.

5. The other reasons put forward by the Commission
to justify its sdoption and applicacion of "risk sharing” fail
to overcome the Commission’'s lack of statutory authoriczy, Far
example, the Commission, et page 80, cites the testizony of
Staff's witness Rosen as supporting “risk sharing”, Dr. Rosen
cannot, of course, confer the lacking statutory authority on
the Commission,

36. THE COMMISSION'S CONCLUSION AT

PARAGRAPH 9 ON PAGE 34 AS TO SHanE.
HOLDER "ASSUMPTION OF THME RISKS" I8
ARBITRARY AND CAPRICIOUS AND,
THEREFORE, UNREASONABLE BECAUSE THE

, COMMISSION PAILED TO RECOGNIZE AND
CONSIDER IN [TS DISCUSSION THE EVIDENCE
PRESENTED RECARDING THE RISXS AMD COSTS
OF NOT PROCEEDING WITN WOLF CREIX AS
PART OF KGalR'S EFFORTS TO DIVERSIFY
FUEL SOURCES.

A. Alcthough the Commission notes the statutorily
mandated obligation of utilicies to provide service in its
discussion and rejection of the competitive sarket analogy
proposed bty Drs. Sturgeon and Rosen, the Commission fails to
sention the obligation to serve in its discussion of "risk
sharing” bSeginning at paragraph 5 on page 80 and concluding at
paragraph 9 on page 84. The obligation to serve brisgs with (¢
the duty to evaluate and balance the risks of continuing with
the construction of a generating facility and the risks of
failing to do #o or of choosing an altsrnative source of
power. The Commission's discussion (s almost entirely devoted
to the risks of continuing Wolf Creek construction, with ne
atcention pald to the evidence of the councerbalancing ris«s
associated with other courses of action,

3. At pages 57 to 34 and 6) to 44 of Lty Order,
KGLE's concerns about natural gas and fuel oil avallasilizy are
recognized by the Commission, The Commission, however, failed
to consider those concerns (n its discussion of the risks of

continuing with the construction of Wolf Creek,



C. Stmilarly, the risk of fuel price stability and
escalation for oill, gas and coal aust de considered by the
Commission in evaluating the risks assoclated with continuing
the construction of Wolf Creek. (See, e.3.. G-KGI-2' (G121,
11«41, IVe4], 1IV.S7, 1IV-61, IV-47 to 69.)

D. Significancly, the Commission’'s Order nowhere
mentions KGS&E's need to reduce its rellance on aged generating
facilities. That need played a key role in KGAE s gineration
planning and the risks associated with a fallure to reduce '
reliance on aged generacing facilicies austc be considered to
properly evaluate XG&E's decision to continue with and complete
the construction of Wolf Creek. (See, e.g., Lucas, Tr, XII,
3104; Cadman, Tr. IX, 2537, Tr. XI, 296); Roen, Tr, VII, 1908
to 07; Ia the Matter of Tansas Gas and Electric Co, . Xansas
City Power & Light Co., § NRC 301, 381 (1977).)

E. KGSE presentad evidence which |ﬂph£§tlly depiets
the potential Lmpact on VG&E's adility to meer its obligation
to serve from an inability to utilize gas generation and &
fallure to diversify fuel sources. (§See, G-KGE-2) (GIR-1), 1V«
70 to 71, Exa. IV29, 30, 31, 32, 33.) That evidence was not
discussed (n the Commission’'s evaluatzion of the risks of

'coa:tautu construction of Wolf Creek,

37, THE COMMISSION'S CONCLUSION AT PAGE #!
THAT KGSE "DID NOT APPEAR TO SERIOUSLY
CONSIDER THE POSSISILITY OF CANCELLA-
TION" OF WOLF CREEX 1S ARBITRARY AND
CAPRICIOUS AND, THEREFORE, UNR
BECAUSE 1T CONFLICTS WITH THE sUS.
STANTIAL WEIGHT OF THE EVIDENCE
PRESENTED.

In response to questioning by Commissioner Wright and
others, Mr. Wilson Cadman testified extensively as to KG&I's
decision process and its evaluation of the option to cancel
Wolf Creek. (Jee, Tr. IX, 2663 to 49, see also, Tr. X, 2798 to
98, Tr. X1, 2982 to 90.) The Commisslon cites no contrary

evidence in support of its conclusion.



38. THE COMMISSION'S CONCLUSION AT PAGE 74
THAT RATES RESULTING FROM THZ TOTAL
INCLUSION OF WOLF CREZX IN RATE Bas?
WOULD BE UNRIASONAILY HIGH IS UNLAWTUL
AND ARIITRARY AND CA2RICIOUS AMD,
THEREFORE, UNRZASONASLZI BICAUSE !T !
INCONSISTENT WITH KGSZ'S REQUESTID RaTE
RELIEF WHICH WOULD PHASE-IN QVER Fivi
YEARS THE REVENUE DEFICIENCY ASSCCIATID
WITHR THE TOTAL INCLUSION OF WOLF CRIZX
IN THE RATE 3ASE AND BECAUSE THEY ARZ
UNSUPPORTED BY SUBSTANTIAL COMPETENT
EVIVENCE.

39. THE COMMISSION'S CONCLUSION AT PAGE 75
AS TO THE RELATIVE LEVEL OF KG&E'S
RATES IN COMPARISON WITH OTHER KANSAS
UTILITIES AND WITH NATIONAL AVERAGES [§
UNLAWFUL AND ARBITRARY ANT' CalRICIOUS
AND, THEREFORE, UNRIASONAALE BICAUSZ [T
HAS NO BEARING ON WHETHER KG&E'S RATES
:g':’momu. THE LEGAL STANDARD IN

The Commission, at page 75, concludes that %34%'s
rates yould Se "above average" for Ransas and cthe nation.
Siaply finding that rates are or will be "above average” is not
legally equivalent to determining whether those ratas ace '
unreasonable from the ratepayers’ point of view any more than
it was legally equivalent to determining, from the share-
holdurs' point of view, that rates were unreasonadble during all
of the years when KGAE's rates were below the national average
and the lowest in Kansas,

0. THE COMMISSION'S FINDINGS AND CONCLU-

SIONS IN PARAGRAPH 3 ON PAGES 75 AND 74
e

M, R S

APPEARS TO RECOGNIZIZ ¥O NEID FOR

ADDITIONAL CAPACITY WITHOUT WOLF cagix

UNTIL 1989."

The analysis presented by Mr. Andrevs assumes XG4t
would be required to purchase substantial asounts of power
pricr to the on-line date of the hypothetical coal unit (3
1989, More importantly, however, the 1969 on-line date for the
hypothetical coal unit (s "0t representarive of & lack of need
for this capacity, but rather represencs the lead cine

necessary to build chat planc,
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4', THNE COMMISSION'S COMCLUSION IN
PARAGRAPH & ON PAGE 76 AS TO X3a2's
ABILITY TO COMPEITE IN THE WHOLZSALZ
MARKET IS ARIITRARY AND CA2RICIOUS AND,
THERIFORE, UNRIASONAJLE B3ECAUSE [T
FAILS TO CONSIJER EVIDENCE OF THE
IMPACT OF GOVIRNMENTAL ACTIONS ON
KGSE'S PAST IFTORTS AND EVIDENCE
RELATIVE TO PAST JHOLESALZ AND
PARTICIPATION POWER TRANSACTIONS.

Al Evidence has bYeen presented regarding the
negative impact that actions by the Commission (G-KGE-2! (GIR-
1), IV-84 to 85, 98) and the Rural Electrification Administra-
tion (id. 80 to 83, 97) have had on KG&Z's efforts to sel.
portions of its Lacerest in Wolf Creek., No vention of those
govermmencal actions is sade in the Commission’s discussion of
RG&E's abilicy to sell power on the wholesale zarike:r,

8. Evidence was also presented as to X3&I's past
success in selling in participation power from iis units once
they are in operation. (See, e.8.., 4d. 73 %o 79, see also,
Roen, Tr. VIIL, 2110 to 11,) The Commission fails to discuss
these past transactions as they relate to KG&E's future abilicy
to sell participation power from Wolf Creek.

42. THE COMMISSION'S FINDING IN PARAGRAPH 6

ON PAGES 76 AND 77 AS TO THE SCOPE OF
THE ECONOMIC ANALYSIS PRESENTED 3Y KGSE
RECARDING THE ECONOMIC IMPACT OF wWOLZ
CREZX IS ARBITRARY AND CAPRICIOUS AND,
THEREFORE, UNREASONABLE BECAUSE IT
FAILS TO CONSIDER EVIDENCE THAT TME

AREA STUDIED IN THE ANALYSIS ACCOUNTS
FOR A SIGNIFICANT PORTION OF KG&E'S

T™e Commission notes, at dage 77, that.

[TIhe analysis contained in the CMP Report
is limited to a small portion of the Kansas
economy, The Wichita area economy (s used
4% a surrogate for the KGAEZ service area.
Little, Lf any, meaningful analysis of the
impact on the agricultural sector (s
undertaken.

This discussion falls to consider the evidence presenced that
the Wichicta ares sccounts for & significanc portion of KG&Z's
sales (gee, G-KGE-2' (GIR-2), V+1) in terms of both kilowat:.
hours (66 percent) and revenues (53 percenc),

- ".
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4). THE COMMISSICN'S FINDING AND CONCLUS!ION
IN PARAGRA?H 6 ON PAGES 76 AND 77 AS TO
THE GROWTM RATE EMPLOYID IN THE
ECONCMIC ANALYSI3 PRISENTED 3Y XGit

. RECARDING THZ ECONOMIC IMPACT OF WOLZ?
CREIX IS ARBITRARY AND CAPRICIOUS AND,
THEREFORE, UNRZIASONA3LE BECAUSE IT
FAILS TO CONSIDER THE EVIDENCE
PRESENTED SUPPORTING THE GROWTH RATE
EMPLOYED IN THEZ ANALYSIS.

The economic i{mpact analysis presented dy RG&Z employs
an 8.9 percent growth rate for the Wichita economy. That
growth rate is based on the recent 9.6 percent growth in a
Kansas manufacturing index. (Andrews, Tr, VIII, 2200) The
Commissicon makes ne fiading e Lo the reasonadieness o: the
growth rate employed in light of that underlying daca.

44. THE COMMISSION'S CONCLUSION AT

PARAGRAPH !1 ON PAGZI 73 AS TO Tz
ECCHIMIC IMPACT OF WOLF CREZX IS
ARSITRARY AND CAPRICTIOUS AND,
THEREFORE, UNREASONA3LE BECAUSE THE
DISCUSSION, AT PAGES 74 THROUGH 78,
UNDERLYING THAT CONCLUSION FAILS TO
CONSIDER THE EVIDENCE PR.SENTED ON
BEHALF OF KG&E BY MR. ANDREWS (TR. B-8,
2777 to 2816; B-KGE-55) AND DR,

g})ﬂtﬂft (TR. B8, 2515 to 32; B-RGE-

45. THE COMMISSION'S ADOPTION, AT PAGE 92,
OF ONLY §$1290 PER KILOWATT AS THE VALUEZ
OF WOLF CREEXK IS UNLAWFUL AND AR3SITRARY
AND CAPRICIOUS AND, THEREIFORE,
UNREASONABLE BECAUSE IT AMOUNTS TO
HINDSIGHT REGULATION.
A. A judgment based on hindsight is neither
appropriate, fair nor legally sound., Obviously, knowledge
gained from subsequent events was 7ot availadble at the time of

the utility management's decisions and thus should a0t be the

basis for judging those decisions, See, Wisconsin Teleshone
Lo. v. Public Service Commission, 232 Wise. 274, 287 N.%.2d
122, 167 (1937); gert, denied, 309 U.S. 657 (1940).

3. Under the guise of "valuing" Wolf Creek, the
Commission has iaproperly employed hindsight regulacion. This
is evident from the Commission's discussion, at pages 53
through 94, of the economics of Wolf Creexk, The Commission's
primary focus and method of inquiry looks at Wolf Creex from
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the perspective of what i3 %nown today in analyzing economic
impacts, rate comparisons, risks and valuation, The testimony
of Or. Charles F. ?hillips discussed the inadequacies of the
use of hindsight with regard to the testizony of Drs. Rosen and
trurgeon, (Tr. XXVII, 79186 to 18) That discussion has equal
applicability to the course of action followed Dy the
Commission {n its Order.
46. THE COMMISSION'S ADOPTION, AT PAGE 92,

OF ONLY $1290 PER KILOWATT AS THE VALUE

OF WOLF CREEX 1S UNLAWFUL BECAUSE IT

VIOLATES THE DEFINITION OF "EXCESS

CAPACITY" FOUND IN K.S.A. 1984 SUPP,

66-128¢.

A "Excess capacity” is defined in X.S5.A. 1984 Supp.
65-1238¢c as follows:

For the purposes of cthis act, "excess

capacity”’ means any capacity in excess of

the amount used and reguired to be used o

provide adequate and reliable service t2 the

public within the sctate of Kansas as

determined by the commission.
The definition of "excess capacity” does not encompass the
"economic excess capacity” inquiry conducted by the Commis-
sion,

B. That the Commission considers its valuation of
Wolf Creek at $1290 per kilowatt as an "economic excess
capacity” adjustment Ls evident from che Commission's stactement

in paragraph 24 on page 94:

™e physical and economic excess capacity
xclusions are, however, ineligible for a
return on invescyent.

(See also paragraph 2 on page 61.)

47. THE COMMISSION'S PHASE-IN OF THE
$156,653,463 REVENUE DEFICIENCY, AS
ADOPTED IN PARAGRAPHS 7 AND 8 ON PAGES
133 AND 34, 1S UNLAWFUL BECAUSE IT
VIOLATES THE STATUTORY AUTHORIZATION
FOR PHASE-INS FOUND IN K.S,A. 1384
SUPP. 66-128b.

K.S.A. '984 Supp. 66-128b, authorizes only the phase-

ia of "the reasonable value of property determined not
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currently used and required to be used. . . ." The total
revenue deficiency of $165,5653,46) found by the Cozrission
relates to property it has found to de currvently "used and
required to bde used.” By virtue of the fac: that KG&E has
volunteered to phase-in the portion of its revenue reguirement
above $144,912,250, the Commission is authorized to phase-in
amounts above that level, Therefore, the total revenue
deficiency, or, at a sinimsum the $144,912,250 requested by
KG&E, should be recognized in current rates.
48. THE COMMISSION'S CONCLUSIONS AT PAGE 45
ACCEPTING DR. ROSEN'S CONCLUSION "THAT
WOLF CREZX REPRESENTS EXCESSIVELY
EXPENSIVE CAPACITY" AND AT PAGE 84 AS
TO THE RELATIVE COST OF WOLF CRZIEX ARE
THERLFORE, UNREASOUASLE BECAUSE THEY
ARE BASED ON INCONSISTENT FINDINGS AND
CONSIDER THE EVISENCE BETORE [T
A The Commission,-at pages 46 and 47, cxplici;ly
rejects life-cycle cost analyses as the basis for its deci-
sion. Similarly, the Commission, at pages 6! and 62, speci-
fically rejects the analyses presented by Dr. Rosen as the
basis for valuing Wolf Creek. But, at the same time, the
Commission inconsistently finds, at pages 6! aad 62, that Dr,
Rosen's analysis (s adequate to evaluate the overall economics
of Wolf Creek. There is no explanation of why an analvsis
which, at page 46 of its Order, is subject to such a degree of
uncertaincy that the Commission chooses to reject it, becomes
"beneficial”, at page 6! of its Order, and adequate to evaluate
the overall economics of Wolf Creek, at page 62 of its Order.
B. Wichout discussion of the evidence showing the
errors and unreliable nature of Dr. Rosen's assumptions and
without discussion of the relative merit of the analyses sut
forvard by withesses for KG&E, the Commission found, ac page
52, that "Dr. Rosen's assumptions for these various iapucs were
@ore reasonable and realistic cthan applicant's witnesses.”
This finding is unsupported by the evidence presented., Proper

consideration of each of the deficiencies in Dr. Rosen's
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analysis, as sef dut {n XCSI's 3rief st pages 7-22 5 V.59, can
Lead 2o only one conelusion -« D7, Rosen's analreis is
wmacseptadle for any puryose. Turthersore, 1Jr. Rwsen's
“sonsistency?,” which the Comaission, ¢ Jage 82, evidently
perceives as sufficlenc reason for accepting Dr. Rwsen's
analysis, arguadly 3eans lictle 30re than JOr, Fwsen's

assunptions are consistencly i{n error.

49. THE COMMISSION'S FINDING AT PAGE 35
"THAT 327 MEGAWATTS OF RGSE'S INTEREST
IN WOLF CREER ARE NOT REQUIRED TO 3E
USED IN ITS SEXVICE T0 THE PUILIC
WITHIN THE STATZ OF XAJNSAS" IS5
ARIITRARY AJD Ca2RICIOCS AvD,
THERETORE, UNREZASONA3LE 32CAUSE IT IS
INCONSISTENT WITH ITS FINDINGS, AT 2aG2
43, AND THE SUBSTANTIAL TVIOanCE
PRESZUTED AS TO THE OPERATION CF XG&I'
SYSTDM WITH THE ADDITION OF WOLF CazIR.

A. At page 43, the Coamission found Wolf Creex 20 Ye

"used” on the basis of the followiag facss:

acility on the
system, including Wolf Creek, will be
enployed in the near term o serve KG&Z
system energy requirements, (Zaphasis
added,)

Ia addition, the uncontroverted testimeny of Mr. Lucas, X34Z's
Manager of System Operasions, points out that because of i:s
low iscremental operating cost, Wolf Creex will be the firs:
unit commicted to meet KGSZ's system energy requirements, (7r,
XII, 3110) The Commission's findings set out above and the
evidence jresented dy Mr. Lucas are therefare inconsistent wish
the Commission's finding chat Wclf Creex represencs 327
Begavaccs of excess capacity, 1f theres is any excess capacity
on the XG4E system, it (s represented by those "certain older
8as units” referred tu by the Commission, not Wolf Creex.

1 The Commission, act pages 57 23 53 and 63 o 54,
70tes the fual supply constraiats which promoced ZGSE's
{avolvement in Wolf Creek. Sizce Wolf Creex was slanned and
constructed to replace the gas and oil-fired facilisies sub'ect
to those fuel constraints, it is those uni:cs which comprise any

excess capacity which may exist on the ¥GSE system,
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c. Likewise, XG&E was also concerned wiih the need
to replace aged facilicies through its construczion of WolLf
Creex. (Lucas, Tr. XII, 3104; Cadman, Tr., IX, 2357, Tr. XI,
29-'..3) Therefore, it is XGSE's aged facilities (which are also
some of KGA&E's gas and oil-fired facilities) which comprise anv

excess capacity which may exist on the XGSE system,

50. THE COMMISSION'S FINDING AT PAGE 56
"THAT 327 MEGAWATTS OF KG&E'S INTEREST
IN WOLF CREEX ARE NOT REQUIRED TO BE
USED IN ITS SERVICE TO THE PUBLIC
WITHIN THE STATE OF KANSAS" IS
ARBITRARY AND CAPRICIOUS AND,
THEREFORE, UNREASONA3LE BECAUSZ THE
COMMISSION FAILED TO CONSIDER THEE
EVIDENCE PRESENTED AS TO THE AGE OF
CERTAIN OF KGSE'S GENERATING FACILITIES
IN THE DETERMINATION OF XG&E'S
AVAILABLE CAPACITY 1IN 19%0.

By the year 1990 (the reference year emploved by che
Commission to evaluate the existence any excess capacity on
KG&E's system), 503 megawatts of XG&E's present accrediced
capacity will be over 30 years old and 297 megawatts of that
capacity will be over 35 years old. (See, Lucas, Tr. XII,
3104.) Other than the 46 megavatt adjustment to reflect the
announced retirement of KGS&E's Riplev station (a deduction of
one-half of Ripley's capacity racing), the Commission's
deterninacion of available capacity unrealistically failed to
consider or make any other allowance for the advanced age of a
large portion of KG&E's generating capacity,

51. THE COMMISSION'S FINDING AT PAGE $4

“THAT 327 MEGAWATTS OF XGCSE'S INTEIREIST
IN WOLF CREEX ARE NOT REQUIRED TO 3%
USED IN ITS SERVICE TO THE PUBLIC
WITHIN THE STATE OF KANSAS" IS
ARBITRARY AND CAPRICIOUS AND,
THEREFORE, UNREASONABLE BECAUSE THE
COMMISSION ADOPTED A 20 PERCENT RESERVE
REQUIREMENT WITHOUT CONSIDERING THE
EVIDENCE PRESENTED IN SUPPORT OF A 22.5%
PERCENT RESERVE REQUIREMENT AND BECAUSE
THE COMMISSION'S USE OF A 20 PERCENT
RESERVE UIREMENT IS INCONSISTENT
WITH ITS FINDINGS.

A. In one sentence, at page 5!, the Commission notes
that XKG&E presented evidence supporting a 22.5 percent reserve

margin, The Commission then discusses Dr, Rosen's proposed
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reserve marzin without mentioning why Dr. Rosen's proposal is
accepted or why KGAE's evidence is rejected and withcul any
discussion of the validity of Dr. Rosen’s reserve narzin
analysis {2 light of the i{nadequacies pointed out by Mr, Limmer
in his rebuttal cestimony. (See, KG&E's Brief at pages V-35 ©o
33.)

B. The Commission, at page 54, finds that a reserve
requirement in excess of 20 percent should be justified from an
economic perspective. The Commission, at page 92, values all
of RGSE's incterest in Wolf Creek at only $1290 per kilowatt,
thereby economically justifying a reserve requirament greater
than that used by the Commission in determining the level of
"excess capacity" on the KG&E systen,

§2. THE COMMISSION'S LIMITATION OF ITS

FINDING AT PAGE 58 "THAT FROM AN ZARLY
TO MID-1970's PERSPECTIVE, LEGITIMAIEZ
CONCERNS ABCUT GAS AND OIL FUEL
AVAILABILITY REASONABLY AND APPRC-
PRIATELY PROMPTED THE CONSTRUCTION BY
KGSE OF ADDITIONAL GENERATING FACIL-
ITIES" 1S ARBITRARY AND CAPRICIOUS AND,
THEREFORE, UNREASONABLE BECAUSE IT
FAILS TO PROPERLY RECOGNIZE THE
UNREBUTTED EVIDENCE OF KGSE'S CONCERNS
ABOUT FUEL AVAILABILITY BEYOND THE MID-
1970's AND THE UNREBUTTED EVIDENCE OF
KG&E'S CONCERNS ABOUT FUEL PRICE
STABILITY.

A At page 64, the Commission notes that

KGSE contends that even though the Fuel Use

Act was amended in 1987 to remove restric-

tions on existing generation plants, (¢ is

still obligated to reduce dependence on

aatural gas by 50%.

KGSE's "contention” and its continuing concern over fuel
availability are supported by the evidence before the Commis-
ston. (See, o.3., Roen, Tr. VII, 1947 to 48; Cadman, Tr. X,
2754; G-KGE-2! (GIR=1), IV-74; G-KGE-156.) Indeed, the
Commission {tself has recognized a continuing concern over zas
supplies. (See, G-KGE-21 (GIR-1), 111-66, citing 49 Fed. Reg.
32,972 (August 17, 1984).) The Commission cites nc reason or

evidence justifying the limitation of its finding to only a
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“2id-1970's" perspective. Ia light of the evidence presented,
the Commission's finding should be amended to reflect XGSE's
and the Conmission's continuing concern with the availadilicy
of gas and oil fuel.

3. KG&E's concern over gas and oil {s 70t limicted to
its availabilicty but extends to the long-ter: price of those
fuels. (See, KGSE's Brief at page III-!1 to 8.,) The evidence
presented by KG&E suppcrts those concerns. (See, id.) The
Commission cites no reason or evidence justifying its failure
to include KGSE's concern over fuel prices in its finding. In
light of the evidence presented, the Commissicon's finding
should be amended co reflect KGSE's continuing concern with the
long-ters price of gas and oil.

$3. THE COMMISSION'S CONCLUSIONS I

PARAGRAPH 5 ON PAGE 65 AS TO KG&:'S

1976, 1978, 1979 AND 1980 ECONCMIC

COMPARISONS OF NUCLEAR AND COAL

GENERATION AND ITS FINDING IN PARAGRA?H

20 ON PAGE 74 ARE UNLAWFUL AND

ARBITRARY AND CAPRICIOUS AND,

THEREFCRE, UNREASONABLE BECAUSE THE

COMMISSION IMPROPERLY EMPLOYED

HINDSIGHT IN ITS EVALUATION OF RGSE'S

ASSUMPTIONS AND THE COMMISSION FAILED

TO CONSIDER THE EVIDENCE PRESENTED.

A The assumptions and aecthodology employed by KGa:z
in its economic comparisons of nuclear and coal generation were
reasonable in light of contemporanecus standards, &s confirmed
by EBASCO in its 1980 report and as again confirmed by Cresap,
McCormick and Paget in this proceeding. It {s only with che
use of hindsight that the Commission can find faul: wiczh XG&Z's
analyses:

1. KG&E's use of equivalent operating and
maistenance costs for nuclear and coal generation conforms with
the assumptions employed in the Wolf Creek construction permit
proceeding by the Atomic Safety and Licensing Board's Staff and
was found to be reasonable by EBASCO. For the Commission to
now fault KG&E for that assumption surely iavolves the use of

hindsight.
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ii. KXGSE evaluated a number of nuclear and coal
capacity factor scenarios, but employed a 67 percent nuclear
capacity factor and 60 percent coal capacity factor as its base
case in ics 1976, 1978, 1979, and 1930 analyses. Both E3ASCO
and the Commission confirved the reasonableness of a 57 percent
nuclear capacity factor in 1930, In light of the Commissica's
finding in 1980, the Commission's finding in this proceeding as
to the nuclear capacity factor employed by KG&E can only be
.cxpulnod by hindsight,

fil. RGE&E did a0t "ignore" capital additions in
its analyses as ass.rted by the Commission at page 53. Rather,
KG&E reasonably assumed the capital additions to nuclear and
coal plants would be essencially equivalent, Therefore, (¢ was
unnecessar? to include capital additions in the comparative
analyses. The Commission Staff's wit.ess Rosen confirzed that
du.ttni the time frame of I'Gi!'s analysis, capital additions’
were 70t generally included in the comparative economic studies
performed by utilities, Thus, it is only with hindsight that
the Commission can find fault with KGSE's capital addicions
assumption,

iv. KG&E did not "ignore" decommissioning in its
analyses as asserted by the Commission at page 65. Decommis-
sioning costs were not included in the analyses because of
uncertaiaty as to their amount and in light of their
immateriality as determined from generic decommissioning
estizates. 1In 1980, the Commission agreed that the cost ang
method of decommissioning were uncertain. 1In light of that
acknowlegment and the 1930 finding by EBASCO that ic&l‘l
exclusion of decommissioning costs was reasonable, the
Commission has iamproperly applied hindsight to find faul: with
RG&E's decommissioning assumptions,

3. The Commission, at page 65, apparently views the
one page format and 10-year tise frame of KG&Z's 19756, 1973,
1979, and 1980 levelized bus bar cost analyses to be weak-

nesses. Such a view is unsupported by the evidence presented,



The one page format was siaply a semorialization of the
underlying analysis and scudy. (Cadman, Tr. X, 2695; Roen, Tr.
VI, 1691) Thus, it is iaproper t> draw any conclusions as oo
the qualicty of KGSEZ's analysis merely on the bdasis of cthe
presentation format. The 10-yvear time frame (s also reason-
able. As expiained by both Mr. Roen (Tr. VI, 1633 to 90, T-.
VII, 1804) and Mr. Lucas (Tr. XII, 3134 to 39), it was
unnecessary to depict a longer period of time since it was
reasonable to expect the advantages of Wolf Creek to grow over
time. This concept appears to bde accepted by the Commission at
pages 75 and 76 of its Order. Therefore. it is improper and
inconsistent for the Commission to characterize the 10-year
tine frame as a weakness,
c. The Commission, at page 55, also criticizes
KGRE's comparative economic snalyzes for failing to consider
the need for capacity. That criticism is unfounded. As
pointed out by Mr. Roen (Tr. VI, !713 to 14), capacity need
assessment was not the purpose of those analyses, The need for
Capacicty (s a separate concern, evaluated as pa-s of the
capacity planning process along with the comparativ. economic
analyses and ocher deciston inputs. (See, G-KGE-2' (GIR-1),
17-50 to 93.) The Commission obviously failed to cons.der Mr.
Roen's testimony,
54. THE COMMISSION'S FINDING AND CONCLUSION
AT PAGE 84 THAT "CERTAINLY BY THE END
OF 1981, APPLICANTS SHOULD HAVE SEEN
ACUTELY AWARE THAT THE CAPITAL COSTS OF
WOLF CREEK WERE BECOMING UNREASONABLY
HIGH AND THAT THE OVERALL ECONOMIC
BENEFITS WERE SUBJECT TO SERIOUS
QUESTION" 1S ARBITRARY AND CAPRICIOUS
AND, THEREFORE, UNFIASONABLE BECAUSE
THE COMMISSION PAILED TO CONSIDER THE
EVIDENCE PRESENTED AND IT IS INCON-
SISTENT WITH THE COMMISSION'S FINDING
AND CONCLUSION AT P GE 86.
A The Commission, at pages 59 and 50, cites the
testimony of Dr. Rosen and Mr, Komaioff rhat Wolf Creek should

have been cancelled in 1981 or 1979, respectively. The

Commission nowhere considers the testimony and analyses




presented by Mr. Roen (gsee, Tr. XXIX, 8691 =5 34; G-XKGE-146
(GIR-3)) and Dr. Backus (gee, Tr. XXIX, 8762 to 75; G-KGE-1§87)
supporting & contrary conclusion. Likewise, the Commission
fails to address the testimony of Dr. Backus (id.) pointing out
the deficiencies in Dr. Rosen's retrospective analysis; the
cross-examination of Dr. Rosen pointing out his use of
hindsight (see, e.g., G-KGE-137; Tr. XXIV, 710%' to 03; Tr. XXV,
7247 to 52); and, the cross-examination of Mr. Komanoff
pointing out the unreasonableness of the replacement capacity
assumpction underlying his analysis. (See, Tr. XXXIV, 1008' to
30.)

8. The Commission, at page 86, finds that it could
not "conclude with the absolute certaisnty” necessary to find
thar Wolf Creek should have been cancelled. Given the
Commission's uncertainty on page 85, it was L(aconsistent and
isproper for the Commission to find that the costs of Wolf ™
Creek were becoming unreasonably high by 15871,

$5. THE COMMISSION'S FINDING AND CONCLUSION

AT PAGE 86 THAT "IN VIEW OF THE FACT
THAT THE DECISION TO CONSTRUCT AND
BUILD WOLF CREEK WAS NOT SUPPORTED 3Y A
NEED FOR PHYSICAL CAPACITY, A PHYSICAL
EXCESS CAPACITY ADJUSTMENT 1S UNDEN!I-
ABLY APPROPRIATE" 1S ARSITARY AND
CAPRICIOUS AND, THEREFORE, UNREASONABLE
BECAUSE 1T FAILS TO CONSIDER THE
EVIDENCE PRESENTED AS TO THE PURPOSES
FOR WOLF CREEK'S CONSTRUCTION.

Because of fuel availability and price uncercainty,
KGSE's capacity planners had to and did consider the possi-
bility chat certain KG&E generacing facilities would bde
unavailable to provide energy. (See, G-KGE-21 (GIR-1), IV-70
to 71, Exs. IV-29, 30, 37, 32, 33.) The Commission's physical
excess capacity finding fails to considar the evidence of
KGSZ's conceras over its physical ability to supply energy.
Wolf Creek was constructed to meet XGSE's need to supply eneryy
20t just to supply capacity. The distinccion between the need
to supply energy (the ability to supply generat.-n over a

period of tize) and the need to supply capacity (the ability to
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3eet peaxk demand) musc de recognized by the Commission in order
for it to properly evaluate whether Wolf Creed is "required to
be used.” The Commission 3ust also consider the evidence of
the increased reliability Welf Creek drings to the XGSE systen
(see, e.3., Lucas, Tr. XII, 3106, 3110, 3133) in order o
evaluate whether Wolf Creex is "required to de used.”

56, THE COMMISSION'S FINDING AT PAGE 92

THAT THE GENERATION COST SAVINGS FROM
WOLF CREEK IS ONLY $77 TO 8102 P=R
KILOWATT IS UNLAWFUL AND ARBITRARY AND
CAPRICIOUS AND, THEREFORE, UNREASONA3LE
BECAUSE THE COMMISSION'S ORCER DENIES
KGS&E DUE PRCCESS BY FAILIVG TO DESCRI3I
THE METHOD OF CALCULATION, THE=
GENERATION COST SAVINGS ARE UNRIASON-
ABLY LOW AND THE METHCD OF REFLECTING
GENERATION COST SAVINGS 1S INCONSIS-
TENT WITH THE COMMISSION'S TREATMENT OF
THE FUEL SAVINGS FROM WOLF CREIZX IN
KGSE'S ECA TARIFF.

A. Although the Commission discloses, at pages 3!
and 92, the data underlying its computation of the generation
cost savings resultant from Wolf Creek, the methodology
employed to compute the generation cost savings adopted by the
Commission in valuing Wolf Creek is not apparent from the order
and is iapossible to replicate. Furthermore, despite several
requests during the brief period persitted for the preparation
of this Application, KGSE has been unable to obtain from the
Commission's Scaff any assistance in determining how the
generacion cost savings were derived., As a resulc, KG&E has
been deprived of its right to due process.

3. Although XG&E cannot replicate the Commissicn's
computation of Wolf Creek's generation cost savings, it appears
from the low dollar amount of the per kilowact adjustment
adopted by the Commission that the Commission is only
considering one year of generation cost savings. 1If this i3 in
fact che case, then the Commission has grossly undervalued Wolf
Creek given the sctated objeczives of {(ts valuation method-
ology.

C. Moreover, Lf the generation cost savings

adjuscaent represents only one year of saviangs, then the
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Commission's treatmen: of those savings i{s inconsistent with
the full flow chrough to vatepayers of wWolf (Creex's fuel
savings in the ECA tariff since stockrolders would recover far

less than the full generacion cost savings in any given year.

$7. THE COMMISSION'S ADJUSTMENTS TO RATE
BASE 1IN APPENDIX C FOR "EXCESS
CAPACITY"™ AND “"ECONOMIC REVALUATION CF
NUCLEAR PLANT" ARE UNLAWFUL AND
ARBITRARY AND CAPRICIOUS AND,
THEREFORE, UNREASONABLE BECAUSE THEY
ARE INCONSISTENT WITH THE "ORIGINAL
COST" DEPRECIATION RESERVE WHICH
REDUCES RATE BASE AND THUS LEAD TO
UNREASONABLE RESULTS AND A CONFLSCAllON
OF KGSE'S PROPERTY WITHOUT JUST
COMPENSATION,

Adjustments 9 and 10 on Appendix C, page 3 of 3,
remove a total of $§909,618,009 from KGaEI's rate base in
accordance with the Commission’'s excess capaci:zy and wolf Creex
valuacion fiandings. The Commission, however, Zakes no )
adjustaent to the "original cost” "depreciation reserve which is
included as an offset to rate base for the depreciation of
KGS&E's entire, prudent investaent in Wolf Creek. The outcome
of this i{nconsistency is obvious -- it is only a matter of a
few years before the "original cost” depreciation reserve
exceeds first the "fair value” rate base of Wolf Creek and
ultimately KG&E's total rate base, creating a "negative rate
base."” Such a result is surely unintended. 1f, however, the
Commission intends for this to occur, it amounts to a
confiscation of KGSE's iavestment in utility property since a
"negative rate base” would deprive XGSE of any return on (i3
{avestaent,

58. THE COMMISSION'S ADOPTION, AT PAGE 92,

OF ONLY §1290 PER KILOWATT AS THE VALUE
OF WOLF CREEK IS ARBITRARY AND
CAPRICIOUS AND, THEREFORE, UNREASONABLE
BECAUSE IT 1S INCONSISTENT WITH TRE
COMMISSION'S FINDINGS AT PAGZ 84 THAT,
AT LZAST PRIOR TO 1981, RGEE'S
DECISIONS TO BUILD AND CONTINUE WITH
THE CONSTRUCTION OF WOLF CREEX WEAE
PRUDENT SINCE THE 51290 PER XILOWATT
SIMPLY ASSUMES WOLF CREEX TURNED INTO A
COAL FIRED UNIT WITHOUT RECOGNITION OF

THE COSTS INCURRED IN EFFECTUATING THE
DECISION TO CONSTRUCT WOLF CREEKX,
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59. THE COMMISSION'S ADOPTION, AT PAGE 92,
OF ONLY $1290 PZR RILOWATIT AS THE VALJUZ
OF WOLF CREEX IS ARIITRARY AND
CA2RICIOUS AND, THZIREFORI, UNIZASCONA2LE
BECAUSE IT IS INCONSISTENT WITH THE
COMMISSION'S FINDING OF EXCESS
CAPACITY.

Throughout its findings (see, e.3., pages 78 and 34),
the Commission justifies its use of a "falr value” valuation
methodology because the rates resulting from "full inclusion”
of Wolf Creek in rate base would, in the Commission's view, be
too high. As a result of its fiading that 327 megawatts of
KGRZ's interast in Wolf Creek represents excess capacity, wolf
Creek will not be fully included in rate base. The Commission
fails to account for its excess capacity finding in its
valuaction of Wolf Creek.

60. THE COMMISSION' DETERMINATION THAT

KGSE'S SPACE HEATING RATE SHOULD 32
INCREASED IS UNLAWFUL AND ARZITRARY AND
CAPRICIOUS AND, THEREFORE, UNREASONABLE
BECAUSE IT IS INCONSISTENT WITH THE
COMMISSION'S DECISION NOT TO INCREASE
KCPL'S LOWER SPACE HEATING RATE.

On page 128 of its Order the Commission increased the
current electric space heating custome:'s seasonal enmergy block
c!urjc of 4.62 cents per kilowatthour by the same ;ropor:ioruéo
increase as other residential customers, despite XGSE's reques:
that it remain the same. In Docket No. 142,099-U, at page 127,
the Commission retained KCPL's current space heat rates ranging
from 3.74 cents per kWh to 1.3] cents per kWh. The Staff,
whose recommendation the Commission adopted in >oth iastances,
recognized that KCPL's existing space heating rate is price
competitive with some alternative fuels. (Docket No. 142,099
at page 127) It is unreasonable and inconsistent to raise
RGSZ's space heating rate, which is alreadr higher than XC7PL's
and keep KCPL's the same i{n light of that {aformation and the
Commission's determination in both cases that there was 70
persuasive evidence to support increasing the space heating

rate to cover fully embedded costs.



61. THE COMMISSION'S FINDING AND CONLUSIONS
AT PAGE 119 TEAT 11.99% 1S A FAIR AND
REASCNA3LE RATE OF RITURN ARE UNLAWFUL
AND ARIITRARY AND CAPRICICUS AND,

. THERZFORE, UNRZIASCNAILI.

A. The Commission, at page 118, nissctates the law
relating to the constitutionalicy of the rate of retura by
deciding the fair and reasonable rate of return based on
prudent investment theory and not on the constitutionalicy
mandated "end result” test of Hope, supra.

B. The rate of return of 11,99% will cause a
downgrading in KGSE's bonds from their present rating and will,
as a result, make it impossible for XG&E to attract capital on
favorable teras and maintain icts financial integrity. (Abrams,
Tr. B-8, 2657)

C. The rate of return of 11.39% was admiztedly
izproper unless the full rate base valuation requested by KLSE
for Wolf Creek was allowed and it was not allowed. (Avera, Tr.
3-3, 261 to 262)

D. The rate of return of 11,99% was based on a
return on equity of 15.5% which was founded on data before KGSE

became a riskier investment as a result of both the Staf?

recommendation and the Commission's Order.

62. THE COMMISSION'S FINDINGS AND CONCLU-
SIONS AT PAGE 136 AND 137 ARE UNLAWFUL,
ARBITRARY AND CAPRICIOUS AND,
THEREFORE, UNREASONABLE BECAUSE IT
ACXNOWLEDGES WEARNESSES IN STAFF'S
ARGUMENT THAT $181,000,000 WILL ASSURE
XG&E'S VIABILITY AND THEN AICPTS A
LOWER REVENUE REQUIREMENT.

63. THE COMMISSION'S FINDING AT PAGE 56
THAT 327 MEGAWATTS OF KGSE'S OWNERSHIP
INTEREST IN WOLF CREZX REPRESENTS
"EXCESS CAPACITY" IS UNLAWFUL AND
ARSITRARY AND CAPRICIOUS AND,
THEREFORE, UNREASONABLE BECAUSE IT IS
IN DIRECT CONFLICT WITY THE ATOMIC

AND LICEMNSING BO.RD'S FINDINGS
REGARDING KGSE'S NEED FOR POWER AND IS
THUS PREEMPTED.

64. THE COMMISSION'S FINDING AND CONCLUSION
AT PAGE 84 AS TO KGSE'S DECISION TO
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65.

§6.

67.

58.

CONTINUE CONSTRUCTICN OF WOLF CREEX
AFTER 1981 IS UNLAWFUL AND ARIITRARY
AND CA?RICIOUS AND, THERIFORE,
UNREZASONA3LE BECAUSE IT IS UNSUPPORTED
BY SUBSTANTIAL COMPEITENT EVIDENCI AND
B8ZCAUSE THE COMMISSION FAIlLZD 10
CONSIDER THE EVIDENCE PRISZNTID
CONCERNING KG&:'S DECISION MAXING
PROCESS AND THE FACTORS WHICH
INFLUENCED RG&E'S DECISIONS. (SEE,
KG&E'S BRIEF AT PAGES IlI-3 to «o.)

THE COMMISSION'S FINDINGS AND CONCLU-
SIONS AT PAGES 84 THROUGH 94 ARE
UNLAWFUL AND ARBITRARY AND CAPRICIOUS
AND, THEREFORE, UNREASONABLE BECAUSE
THEY FAIL TO CONTAIN A CONCISE AND
SPECIFIC STATEMENT OF THE RELZVANT LaAW
AND BASIC FACTS AS REQUIRED BY X.A.R.
8§2-1-232(a)(3) IN ITS FINDINGS AS T0
THE APPROPRIATENESS AND RELEVANCE TO
KG&E OF THE COMMISSION'S CONSIDERATION,
AT PAGES 66 TO 74, OF EVIDENCE RELATING
TO THE CAPACITY PLANNING OF KCPL AND
KE?CO.

THE COMMISSION'S ADOPTION OF "RISX
SHARING" PRINCIPLES AT PAGES 46 AND 80
AND ITS APPLICATION OF "RISK SHARING"
AT PARAGRAPH 7 ON PAGES 5! AND 52 AND
THROUGHOUT ITS FINDINGS AND CONCLUSIONS
AT PAGES 84 THROUGH 94 ARE ARBITRARY
AND CAPRICIOUS AND, THEREFORE,
UNREASONABLE BECAUSE THE COMMISSION HAS
FAILED TO ALLOCATE ANY OF THE "RISX" TO
RATEPAYERS.

THE COMMISSION'S ORDER AT PARAGRAPH 25
ON PAGE 94 ALLOWING THE ACCRUAL OF ONLY
DE3T AND PREFERRED STOCK CARRYING
CHARGES ON THE PORTION OF WOLF CREEX
EXCLUDED FROM RG&E'S RATE BASE AS
EXCESS CAPACITY WHICH THE COMMISSION
VALUES AT ONLY $1290 PER KILOWATT IS
UNLAWFUL AND ARBITRARY AND CAPRICIOUS
AND, THEREFORE, UNREASONABLE BECAUSE IT
DENIES KGSE THE RECOVERY OF ITS FULL
CARRYING COSTS OF DE3T AND PREFERREID
STOCX AND A RETURN ON COMMON EQUITY FOR
FUNDS PRUDENTLY INVESTED IN PROPERTY
WHICH THE COMMISSION HAS FOUND TO BE IN
PUBLIC USE, THUS RESULTING IN A TAKING
OF PROPERTY FCR PUBLIC USE WITHOUT JUST
COMPENSATION AND A VIOLATION OF THE
KANSAS REQUIREMENT OF JUST AND
REASONABLE RATES, AND BECAUSE THERE IS
NO SUBSTANTIAL COMPETENT EVIDENCE
SUPPORTING SUCH A LIMITATION.

THE COMMISSION'S FINDINGS AND CONCLU-
SIONS AT PAGES 89 THROUGH 93 THAT 31290
PER KILOWATT IS A REASONABLE VALUE FOR
WOLF CREEK ARE UNLAWFUL AND ARBITRARY
AND CAPRICIOUS AND, THEREFORE,
UNREASONABLE AS WELL AS CONTRARY TO
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SOUND 2USBLIC POLICY IN THAT SUCH
FINDINGS AND CONCLUSIONS IGNOR:I THZ
CONSIDERA3LE IMPACT UPCN THE ORIGINAL
COST OF WOLF CRIEX OF TLI PUSLIC POLICY
IN XANSAS WHICH SUBSTANTI.LLY DENIZS
RATEZ RECOGNITION OF THE VALUE OF
CONSTRUCTION WORX IN PROGRESS.

Nearly one-third of XGSE's iavestment in Wolf Creex is
due to the capitalization of carrying charges incurred while
Wolf Creek was under construction. But for the policy of the
Stace of Ransas, as first set down in a 1978 amendment to
K.S.A. 1984 Supp. 66-128, it would have been within the
Commission's discretion to permit rate recognition of the value
of Wolf Creek while it was under construction, two {nterrelated
consequences of which would have been the reduction of Wolf
Creek's original cost by nearly one-third and an attendan:
reduction in the one tiaze rate iapact of Wolf Creex. It is
unlawful and unreascnable for the Commission to ignore the
impact of such state policy on the originai cost of Wolf Creek
and, further, at least in part on the basis of such impact, to
find and conclude that the original cost of Wolf Creek (which
includes carrying charges during construction) is excessive and
exorbitant and would have an unreasonable {mpact upon rates.
Such findings and conclusions are particularly uareascnable in
view of XG&E's voluntary proposal to phase-in the rate impact
of Wolf Creek.

69. THE COMMISSICH'S FINDINGS AND CONCLU-

SIONS AT PAGES 89 THROUGH 93 THAT §1290
PER KILOWATT IS A REASORASLE VALUE FOR
WOLF CREEZX ARE UNLAWFUL AND AR3ITRARY
AND CAPRICIOUS AND, THERETFORE,
UNREASONABLE AS WELL AS CONTRARY TO
SOUND PUBLIC POLICY IN THAT SUCH
FINDINGS AND CONCLUSIONS IGNORE THE
CONSIDERABLE IMPACT UPON THE ORIGINAL
COST OF WOLF CREEK OF THE COST OF
CONSTRUCTING WOLF CREEX IN COMPLIANCE
WITH THE REGULATIONS AND OTHER
REQUIREMENTS OF THE UNITID STATES
NUCLEAR REGULATORY COMMISSION.

XG&E presented evidence that regulatory change
accounted for 53 percent of the cost increase for Wolf Creek.

(Tr. 1, 156) Iatervenor witness Xomanocff testified that 40
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percent of the (ncrease in cost was due to regulatory change.
(Tr. XXXIV, 10046 to 49) There was n0 evidence sudzictted bv
any party which contradicted XGSZ's or Xomanoff's findings with
respect to the cost impact of regulatory change. It (s
unlawful and unreasonable as well as contrary to sound public
policy for the Commission to reduce the value of Wolf Creex to
be recognized in rates to the extent that such value is a
product of KGSE's compliance with the regulations and require-
ments of the United States Nuclear Regulatory Commission. It
is fundamentally unfair for one arm of the scvereign to impose
a penalty which at least in part is based on the impact of
costs which have been imposed by another ar cof the sovereign.
70. THE COMMISSION SHOULD GRANT REHZARING
TO RECEIVE NEW EVIDENCE AS TO THE
IMPACT OF THE COMMISSION'S ORDER ON
) KGSE'S INVESTORS.
Because there was 70 way of mowing that the
Commission would adopt a completely novel rate making
methodologr «ith regard to Wolf Creek, RGA&E has been deprived
of an opportunity to present evidence that the rate making
methodology adopted results in rates which are confiscatory and
unreasonable,
71. THE COMMISSION SHOULD GRAMT REHEARING
TO RECEIVE NEW EVIDENCE AS TO THE
PROPER RATE OF RETURN FOR KG&E IN LIGHT

OF THE INCREASED RISKS RESULTANT FROM
THE COMMISSION'S ORDER.

72. THE COMMISSION SHOULD GRANT REIHEARING
TO RECEIVE NEW EVIDENCE OF THE EFFECT
ON THE QUANTIFICATION OF THE SCHEDULE
DISALLOWANCE OF THE COMMISSION'S
REDUCTION OF PMA'S MANHOUR SUGGESTED
DISALLOWANCE. )

As noted above, to be consistent the Commission zust
adjust its schedule penalty for the reductions ia the manhour
disallowance suggested by PMA. KGSE could not present svidence
of the effect on the schedule penalty of the reduction in
manhour disallowance because 10 adjustament in the suggested
manhour disallowance had been made prior to the Commission's

Order.
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73. THE COMMISSION SHOULD GRANT REHZARING
TO RECZIVE NN TVIDENCE OF XG&I'S
SCHEDULE PERFOLMANCE DURING PUWER

ASCENSION.

KG&E could not present evidence of its spectacular

schedule performance during power ascension because powver

ascension was achieved afzer the hearings in this case

commenced.

The Commission must take into account the perfor-

mance in achieving commercial operation in a period of time

that is one of the shortest ever achieved in the nuclear

industry, and should reduce the schedule penalty imposed on

KGSZ accordingly.

CONCLUSION

Based on the foregoing, KGSE requests a rehearing,

pursuant to K.S.A. 66-118b and R.A.R. 82-1-235(¢)(2), (3)

(except KGSE does not request oral argument), and (4), with

regard to the Commission's September 27, 1985 Order in Docket

No. 120,924-U and B84-KGSE-197-R 142,098-U.

Although KGGE does

not request an oral arguwment, KG&E will participate in such

argument L{f the Commission finds such to be of assistance i(n

its dispositon of this Application.

Respectfully submitted,

EDGAR M. ROACH, JR.

RICHARD D. GARY
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