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o.c . . to. December 4, 1985

John H. Frye, III, Esq.
The Atomic Safety and Licensing Board
Nuclear Regulatory Commission
1717 H Street, N.W.
Washington, D.C. 20555

Re: Kerr-McGee Chemical Corporation (West-Chicago
Rare Earths Facility), Docket No. 40-2061-ML ;[-f

,

ASLBP No. 83-495-01-ML 40 -;')D l.2 I

Dear Judge Frye:

As you know, the State of Illinois is pursuing litiga-
tion against Kerr-McGee Chemical Corporation in connection with
the West Chicago Rare Earths Facility in the Circuit Court of
DuPage County. Among other relief, the State is seeking an
injunction that would require Kerr-McGee to move the materials on
the site elsewhere.

In light of the decision of the United States Court of
Appeals for the Seventh Circuit in Brown v. Kerr-McGee Cheraical3
Corp., 767 F.2d 1235 (7th Cir. 1985), Kedr-McGee filed a motion
for partial summary judgment in the circtiit court concerning the; defendant's request for injunctive relieE. The judge denied the
motion, but did certify the mattet, thereby entitling Kerr-McGee
to seek leave to appeal. I enclose copies of papers that were
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COVINGTON & CURLING

John H. Frye, III
December 4, 1985
Page 2

filed yesterday with the Appellate Court of Illinois and with the
United States District Court in connection with the proceeding.

S$nherely,

'/lA /

s e
Richard A. Meserve

Enclosures

cc: Stephen H. Lewis, Esq. (w/ enclosures)
Dr. James H. Carpenter (w/out enclosures)
Dr. Peter A. Morris
Ann P. Hodgdon, Esq.
Anne Rapkin, Esq.
William J. Barzano, Jr., Esq.
Russell R. Eggert, Esq.
Steven Seiple, Esq..

Thomas W. Fawell, Esq.
Docketing and Service Section

.
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NO. 85-

*

APPELLATE COURT OF ILLINOIS
SECOND JUDICIAL DISTRICT

) Appeal from the Circuit
PEOPLE OF THE STATE OF ILLINOIS, Court of DuPage County,)

- Plaintiff-Respondent, ) Illinois, County Depart-

) ment, Chancery Division
)v. No. 80 CH 298)
)KERR-McGEE CHEMICAL CORPORATION, Hon. Fredrick Henzi

"'

)

Defendant-Petitioner. ) Associate Judge

NOTICE OP FILING

'

TO: Anne Rapkin
Assistant Attorney General
100 West Randolph Street, 13th Floor ,

Chicago, Illinois 60601
PLEASE TAKE NOTICE that the attached Application for Leave to

Appeal and accompanying record was filed with the Clerk of the
this 3rd

Appellate Court of Illinois, Second Judicial District,
day of December, 1985, a copy of which is hereby served upon you.

] ~~r
rney for Defend 4ht-AppellantAttgKert-McGee Chemical Corporation

Jahr. C. Berghof f, Jr.
Peter J. Nickles Thomas P. Healy, Jr.
Theodore Voorhees, Jr. Chadwell & Kayser, Ltd.
Covington & Burling 8500 Sears Tower1201 Pennsylvania Ave., N.W. 233 South Wacker Drive
P. O. Box 7566
Washington, D.C. 20044 Chicago, Illinois 60606

(312) 876-2122
(202) 662-6000
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No. 85-

APPELLATE COURT OF ILLINOIS
SECOND JUDICIAL DISTRICT

PEOPLE OF THE STATE OF ILLINOIS, ) Appeal from the Circuit
) Court of DuPage County,

Plaintiff-Respondent, ) Illinois, County Depart-

) ment, Chancery Division
)v.
)

KERR-McGEE CHEMICAL CORPORATION, ) No. 80 CH 298
)

Defendant-Petitioner. ) Hon. Fredrick Henzi
) Associate Judge

APPLICATION FOR LEAVE TO APPEAL

Defendant-petitioner, Kerr-McGee Chemical Corporation'

("Kerr-McGee"), by its attorneys, petitions this Court, pursuant
to Rule 308(b) of the Illinois Supreme Court Rules, Ill. Rev.

Stat. Ch. 110A, 9 308 (1983), for leave to take an interlocutory

appeal from an order of the trial court denying defendant's
motion for partial summary judgment on two specifically certified

issues .1/ The motion for partial summary judgment was directed

only against those portions of'the Complaint which seek a state-

law injunction compelling Kerr-McGee to remove certain

radioactive waste materials from the City of West Chicago and

Defendant has also filed with the Circuit Court of DuPage1/ County a Notice of Interlocutory Appeal, pursuant to Rule
307, of the trial court's denial of defendant's motion for a
stay of the trial court proceedings based on the doctrine of
primary jurisdiction.
The trial court record, consisting of a certified copy of
the trial court order and other papers necesary for a
determination of this application, accompanies this filing.."Material in this record is cited herein as "R.

i

|
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dispose of them at some unspecified " distant location."
The

*

basis for the motion was a final decision by the United States
Court of Appeals for the Seventh Circuit in a related case /,

2

which held that a complaint seeking precisely the same relief as

here, on precisely the same alleged safety grounds and over

precisely the same radioactive materials, must be dismissed

because: ". federal law preempts plaintiffs' request that
. .

the district court order the defendant Kerr-McGee to move the
,

waste material to another location." (R. C113 ) .

The trial judge refused to follow this decision of the
.

However, the court did certify the issuesSeventh Circuit.
raised, pursuant to Rule 308(a), for this application for leave

to appeal.

I. STATEMENT OF FACTS

The present action (" State case") involves the State's

attempt to control the disposition of low-level radioactive
wastes located at a site owned by Kerr-McGee in West Chicago,

From the early 1930's until 1973, the facilityIllinois.
As a possessorprocessed naturally occurring radioactive ores.

of radioactive materials, the facility received a nuclear
materials license from the Atomic Energy Commission in 1956.

This license has been continuously renewed, even though

manufacturing operations ceased over a decade ago, because the

process wastes on the site are contaminated with thorium and
The waste materialsuranium residues which emit radiation.

Kerr-McGee Chemical Corp., 767 F.2d 1234 (7th Cir.2/ Brown v.
1985). (R. C112-C13 6 ) .

-2-
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therefore constitute "by-product materials" under the Atomic.

Energy Act, 42 U.S.C. 5 2011 et seq., and any effort either to

dispose of the materials on-site or to remove the materials from
The Westthe site requires an amendment'to Kerr-McGee's license.

Chicago site is currently the subject of a United States Nuclear

Regulatory Commission (NRC) decommissioning proceeding, the

purpose of which is to determine an appropriate disposal site for
>

the West Chicago waste materials and to determine whether to

grant Kerr-McGee an amendment to its license to permit on-site

stabilization of the materials. The State is a party to the NRC

To date, the NRC staff has recommended on-siteproceeding.

disposition of the waste materials.
On April 28, 1980, the State began this action against

Kerr-McGee in the Circuit Court of DuPage County, claiming that

the non-radioactive aspects of the waste materials violate

various Illinois statutes and administrative regulations relating.
(R. C1-C21).to waste disposal and environmental protection.

Although the State claims to regulate only non-radiological

matters, it has conceded that the radiological and non-

radiological aspects of the wastes are " inextricably intermixed."
In its prayer for relief, the State seeks, inter(R. C123).

a mandatory injunction commanding Kerr-McGee to remove allalia,

(R. C4, C7, C14,of the wastes to some unspecified location.

C20).
After the filing of the State case, certain private-

landowners whose property abuts the Kerr-McGee property in West
Kerr-McGeeChicago filed an action against Kerr-McGee, Brown v.

-3-
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(R. C142-
Chemical Corocration No. 82 C 6323 (N.D.Ill. 1982).

.

C165). The Brown complaint is virtually identical to the
.

State's complaint and requests the precise iniunctive relief

soughtLby the State. On February 13, 1984, Chief Judge Frank J.

McGarr issued an opinion and order holding that the Brown

plaintiffs' claim for injunctive relief was barre'd by the
doctrine of federal preemption and that the NRC has exclusive

jurisdiction to determine a disposal site for radioactive waste^

materials. (R. C166 ) . Chief Judge McGarr held that:

Clearly, an order of this court requiring
that the wastes be disposed of at some other
location and precluding on-site encapsulation
would conflict with the NRC's exclusive2

authority over the disposal of these
radioactive materials. Thus, the court holds
that the plaintiffs' claim for this form of
injunctive relief is preempted by federal
law, which law places this controversy in a
forum other than this court.

..

(R. C170).
The Brown plaintiffs appealed Chief Judge McGarr's decisionI

to the United States Court of Appeals for the Seventh Circuit.

On that appeal, the State appeared as an active amicus curiae in

support of the Brown plaintiffs. On July 18, 1985, the S+senth
'

Circuit affirmed the district court and stated:
~

Plaintiffs asked the district court to order
-

Kerr-McGee to remove the wastes to "some
other safe and distant location." Plaintiffs
and amicus [ plaintiff in the instant case]

. suggest that the district court can
find that the non-radiation hazards violate
. .

, Illinois pollution laws and can order Kerr-'

McGee to move the wastes . . . .

. Such state law remedies, though not
attempts to regulate the radiation hazards of
. .

by-product material, nonetheless interfere
with the NRC's ability to choose the method

?

-4-
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of disposal . . We therefore hold that.

. .

plaintif fs' request for an injunction
ordering the Kerr-McGee wastes moved
elsewhere is preempted because, if granted,
the injunction would stand "as an obstacle to
the accomplishment of the full purposes and
objectives" of federal regulation of
radiation hazards. Silkwood,104 S. Ct. at

621 ."

767 F.2d 1234, 1242 (7th Cir.Brown v. Kerr-McGee Chem. Corp.,
--

1985). (R. C125-126 ) .

Judge Cudahy dissented from the majority ruling in the
'

'

Seventh Circuit's Brown decision but still would have granted
In his dissenting opinion Judge Cudahydefendant's motion.

stated that " primary jurisdiction (in the NRC] is applicable

here." (R. C134). As Judge Cudahy noted,

The question underlying the plaintiffs'
request for injunctive relief -- whether the
mill tailings material should be disposed of
at the West Chicago site or elsewhere -- is
presently pending in the NRC admfnistrative
proceeding. The State of Illinois is one of
the parties to that proceeding and has
advanced the same position asserted by
plaintiffs here. There is no contention that
the state has not been adequately
representing the plaintiffs' interests.

* * *

The State of Illinois argues as amicus that
primary jurisdiction is not applicable here
because the plaintiffs' claims are based on
state law and the NRC cannot enforce the
relief requested. This argument is beside
the point because primary jurisdiction is
applicable even though the agency cannot
grant the relief requested.

767 F.2d at 1247. (R. C133-C135) . Thus, even Judge Cudahy would
i

require a stay of all judicial proceedings relating to disposal
of the waste until completion of the pending NRC proceedings.

-5-
|
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Following the decision by the Seventh Circuit in Brown,.

or in theKerr-McGee filed a Motion for Partial Summary Judgment,'

Alternative, for a Stay of Proceedings in this case seeking aT'

ruling, consistent with the Brown ruling, that the State's
[

request for identical injunctive relief is preempted by federal

law. (R. C190-C273). On October 25, 1985, one day after the
Kerr-Seventh Circuit denied a petition for rehearing in Brown,

|

McGee argued its motion before Judge Henzi of the Circuit Court'
,

of DuPage County. The motion was denied. (R. C367). Trial ofi

this case, including the State's request for injunctive relief,!

: is scheduled to begin on February 4, 1986. ,*

QUESTIONS OF LAW CERTIFIED BY THE TRIAL COURT!

L II.

On the day that the defendant's motions were denied,i

defendant also moved that the issues be certified for appeal
The trial courtbefore this Court and for a stay pending appeal. .

agreed that the issues should be, certified for immediate
interlocutory appeal but denied a motion for a stay pending

:

Pursuant to Rule 308,'the trial court certified twoappeal.

q'uestions:
Does federal authority relative to the thorium1. mill tailings at issue in this action preempt the
injunctive relief sought by the plaintiff? (See,

Kerr-McGee Chemical Corporation No.
e.g., Brown v.'

84-1294; United States Court of Appeals for the
Seventh Circuit, July 15, 1985, rehearing denied,
October 24, 1985.)

j. Does the doctrine of " primary jurisdiction"2. dictate that this state court proceeding be stayed
until the NRC rules on Kerr-McGee's pending
application for an amendment to its NRC license
concerning final disposal of the wastes?;

4

-6-
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The trial judge also found that an immediate appeal may'
'

materially advance the ultimate termination of this litigation.

(R. C368). .

III'. APPLICATION FOR LEAVE TO APPEALI

SHOULD BE GRANTED
~

The Trial Court Action Denying the MotionA. for Partial Summary Judgment Reflects a
Substantial Difference of Opinion

To note that' defendant's motions raised a " substantial
isground for difference of opinion" as required by Rule 308(a)

an understatement. Usually such a " difference" refers to a
Here, indisputed argument on a particular point of law.

is an unusual instance of one court (the federal courtcontrast,

of appeals) deciding an action one way and another court (the
Thetrial court) deciding the identical matter the opposite way.

difference of opinion in this case is well-defined. Two
i

different courts, reviewing the exact same factual situation,It

.

legal arguments, and comolaint allegations, reached conclusions
1

which are diametrically opposite.
;

| The basis of Kerr-McGee's Motion for Partial Summary

Judgment'and this Application is the recent decision in Brown v.

'Kerr-McGee, 767 F.2d 1234 (7th Cir. 1985). There the Seventh

Circuit, following the Supreme Court decisions on the issue,

correctly ruled that a decision as to where the Kerr-McGee by-

product wastes should be stabilized has been entrusted byI

Congress to the NRC and that judicial intervention in that

processonstate15wgroundswould"standasanobstacletothe
i

accomplishment of the full purposes and objectives of federal

-7-
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regulation of radiation hazards." (R. C126). Silkwood v. Kerr-.

McGee Corp., 464 U.S. 238 (1984); Pacific Gas & Elec. Co. v.
1

461 U.S. 190State Energy Resources Conservation and Dev. Com'n,

The federal appellate court found that the injunction(1983).
requested by the Brown plaintiffs would prevent the NRC from

Moreover, thechoosing the site recommended by the NRC staff.

court noted that, if it could rule that the radioactive wastes
should be moved pursuant to state law standards, "nothing

-

prevents neighbors of other prospective sites from relying on
state law to obtain injunctions preventing NRC consideration of

those locations." 767 F.2d at 1242. (R. C125 ) . Thus the

Seventh Circuit, rejecting arguments by the State to the
-

contrary, properly held that attempts to remove the materials

from the site under color of state law conflict with the federal
regulatory scheme and are preempted by federal law.

The Seventh Circuit's ruling is consistent with other

appellate court decisions holding that a claim dor an injunction
isagainst a nuclear facility, asserted under state tort law,"

preempted by federal law. See Pennsylvania v. General Public

Utilities Coro., 710 F.2d 117, 120 (3d Cir.1983) (" Private

litigants therefore may not obtain by way of injunctive relief

pursuant to state law an order abating as a public nuisance,
because of public safety standards, activity of a duly licensed'

nuclear generating plant."); County of Suffolk v. Long Island
<

Lighting Co., 728 F.2d 52, 59-60 (2d Cir.1984) (". . a court-.

ordered inspection, whether it be for safety or non-safety

.

-8-
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purposes, would obviously invade the NRC's exclusive regulatory.

province"). The State has cited no cases to the contrary.

The conflict between the lower court's order and the
holdings of the foregoing preemption cases demonstrates the clear

and undeniable difference of opinion on this issue and provides

the necessary requisite for this appeal.1/ The conflicting

One court has
decisions have created a dilemma for Kerr-McGee.
said that disposal of the waste materials is to be governed by

federal law after NRC proceedings while the trial court here
An immediateholds itself out as final arbiter of the question.

resolution of this issue is essential. Accordingly, this Court

should grant Kerr-McGee's Application for Leave to Appeal and

should give full consideration to this critical issue.
B. The Trial Court Action Denying

the Motion for Stay of Proceedings
Reflects a Substantial Difference
of Ooinion .

Kerr-McGee argued below that the question of where the

radioactive materials should be disposed was one over which the

NRC has primary jurisdiction. The NRC is now considering

proposals for the safe disposition of the West Chicago by-product
materials in a hearing before a panel of the Atomic Safety

Licensing Board ("ASLB"), empanelled by order of the NRC at the
The ASLB will be reviewing a number ofrequest of the State.

This Court has held generally that attempts to regulate3/ radioactive material under Illinois law are preempted by
federal law. Commonwealth Edison Comoany v. Pollution

Control Board, 5 Ill. App. 3d 800, 284 N.E.2d 342 (3rd Dist.
1972).

-9-
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includingalternatives for the disposition of these materials,.

both on-site encapsulation under NRC supervision, as well as
~

Since the precise position advanced by
,

removal to distant sites.<

the State in support of injunctive relief in this action is
before the NRC in an administrative proceeding in which the State,

is a party,-this action should be stayed pending a final NRC ,

~ determination.
In his dissent from the majority ruling in the Brown

decision, Judge Cudahy agreed that " primary jurisdiction (in the

NRC) is applicable here." 767 F.2d at 1247 (R. C13 4 ) . In so

doing, he specifically rejected contentions advanced by the
.

State. As Judge Cudahy recognized, the doctrine of primary

jurisdiction dictates that judicial proceedings be stayed until
the agency with the responsibility for regulating the subject

matter has completed its proceedings. The application of the

primary jurisdiction doctrine is consistent with the Brown
majority's observation that Congress has charged' the NRC with ,,

responsibility for insuring that the disposal of by-product
material will protect the public from both radiological and non-

radiological hazards.

Judge Cudahy's findings are supported by other cases

involving claims of radiation hazards and requests for deference
Indeed, regulation of radioactive materialsto NRC proceedings.

is an area where the courts have consistently applied the
See Honicker v. Hendrie, 465doctrine of primary jurisdiction. )

F. Supp. 414 (M.D. Tenn.1979); Nader v. Rav, 363 F. Supp. 946
'

| 10 -
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(D.D.C. 1973); Paskavitch v. U.S. Nuclear Reculatory Commission,*

458 F. Supp. 216 (D. Conn. 1978).

As with its preemptio'n' decision, the lower court's refusal

to stay proceedings pending a decision by the NRC is against the ,

clear weight of authority. A substantial basis for difference of-

opinion therefore exists as to this issue and immediate appellate

i review is required.

IV. AN IMMEDIATE APPEAL'WILL ADVANCE
THE TERMINATION OF LITIGATION

.

If Kerr-McGee prevails on appeal, the lengthy and expensive

trial of the State's request for injunctive relief will be
E

avoided. At the very least, the trial will be stayed until the
NRC administrative hearing on this matter is complete and the NRC

judgment rendered. Without an interlocutory ruling, there is no

question the trial of this action will be lengthy and complex.
Both sides agree that this will be a huge undertaking involving a,

two to three month trial, and a large allocation"of resources
The nature offrom the State, defendant and County of DuPage.

the State's claims and Kerr-McGee's defenses will require
.

extensive testimony and proofs from numerous experts, including

officials of the NRC, officials of the ' parties and experts in the f

fields of radiation, radiation health safety, geochemistry, and

hydrogeology.1/ But as the counsel for'the State noted at the

For these very reasons, defendant will also file a motion
f/ requesting this Court to immediate19 stay the Circuit Court

proceedings pending the outcome of this appeal and
defendant's Rule 307 appeal.

i

,

i

- 11 -
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a decision on the availability.

argument before the trial court,
of state injunctive relief is crucial to the State case:

At this point, to dismiss our request for
injunctive relief essentially would be to'
render the rest of the case a sterileexercise because if the Court is prohibited
from enforcing whatever conclusion it reaches _ _ _'~

about state law, there is really not much
point in having a judgment on that. ,__

Without an immediate hearing from this Court on the(R. C348).
application, the parties will expend massive resources at a_ trial
which might be wholly unnecessary, depending on the outcome here.

Moreover, there is no need to proceed directly to trial:

the State has conceded and the NRC has confirmed that the waste
materials in question pose no imminent danger to public health.

See Statement of Ass't Att'y Gen. Rapkin, in Kerr-McGee Chem.
Docket No. 40-2061-(West Chicago Rare Earths Facility),Coro.,

83-495-01-ML, Transcript at 30 (Feb. 2, 1984) (R.ML, ASLBP No.
Kerr-McGee Chem. Coro.,-C302); Deposition of Terry Lash, State v.

No. 80 CH 298, at 4, 92-94 (Oct. 10, 1985) (R. C373-C374);

Affidavit of Merri Horn, NRC Environmental Engineer, in Kerr-

McGee Chem. Corp. (West Chicago Rare Earths Facility), supra.

There is ample time for this Court to resolve
(R. C308-C3.15 ) .

this conflict now, without the parties first expending huge

amounts of time and money perhaps unnecessarily.

- 12 -
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WHEREFORE, defendant-petitioner Kerr-McGee Chemical'

Corporation respectfully requests this Court to grant its

Application for Leave to Appeal for the reasons set forth herein.

KERR-McGEE CHEMICAL CORPORATION

Dated: December 3, 1985

By 3
One]of Its Atitorney@

(

John C. Berghoff, Jr.
Peter J. Nickles Thomas P. Healy, Jr.' Theodore Voorhees, Jr. Chadwell & Kayser, Ltd.
Covington & Burling 8500 Sears Tower1201 Pennsylvania Ave. , N.W. 233 South Wacker Drive.

P. O. Box 7566
Washington, D.C. 20044 Chicago, Illinois 60606

(312) 876-2122(202) 662-6000

.
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CERTIFICATE OF SERVICE*

The undersigned, an attorney, certifies that a true and .

correct copy of defendant-appellant's " Application for Leave to

Appeal" and accompanying record was served upon:

Anne Rapkin
Assistant Attorney General
100 West Randolph Street, 13th Floor
Chicago, Illinois 60601

.

by personal delivery to the foregoing address this 3rd day of .

December, 1985.
~

A orney for /
Ke r-McGee Chemical Corporation

;

i

.
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IN THE CIRCUIT COURT FOR THE EIGHTEENTH l

JUDICIAL CIRCUIT OF ILLINOIS |

DuPAGE COUNTY, ILLINOIS

1

PEOPLE OF THE STATE OF ILLINOIS, )
)

Plaintiff, )
)

v. ) No. 80 CH 298 j
!

)
KERR-McGEE CHEMICAL CORPORATION, ) Hon. Fredrick Henzi

) Associate Judge
Defendant. )

|

NOTICE OF FILING

TO: Anne Rapkin |
Assistant Attorney General
100 West Randolph Street, 13th Floor
Chicago, Illinois 60601

PLEASE TAKE NOTICE that the attached Notice of Interlocutory

Appeal was filed with the Clerk of the Circuit Court for the
Eighteenth Judicial Circuit in DuPage County, Illinois, this 3rd

day of December, 1985, a copy of which is hereby served upon you.

ft N9 a/|-?C

Attorney for Defendant-Appellant
Kerr-McGee Chemical Corporation

Peter J. Nickles John C. Berghoff, Jr.
Theodore Voorhees, Jr. Thomas P. Healy, Jr.
Covington & Burling Chadwell & Kayser, Ltd.
1201 Pennsylvania Ave., N.W. 8500 Sears Tower
P. O. Box 7566 233 South Wacker Drive
Washington, D.C. 20044 Chicago, Illinois 60606

(202) 662-6000 (312) 876-2122



APPEAL TO THE APPELLATE COURT OF ILLINOIS, SECOND JUDICIAL
DISTRICT FROM THE CIRCUIT COURT OF DuPAGE COUNTY, ILLINOIS

,, PEOPLE OF THE STATE OF ILLINOIS, )
)

Plaintiff-Appellee, )
)

v. ) No. 80 CH 298
)

KERR-McGEE CHEMICAL CORPORATION, ) Hon. Fredrick Henzi
) Associate Judge

Defendant-Appellant. )

NOTICE OF INTERLOCUTORY APPEAL

TO: Anne Rapkin, Assistant Attorney General
Russell R. Eggert, Administrative Assistant
Assistant Attorney General
100 West Randolph Street, 13th Floor
Chicago, Illinois 60601

PLEASE TAKE NOTICE that Kerr-McGee Chemical Corporation,

defendant in the above-entitled cause, pursuant to Rule 307 of the

Illinois Supreme Court Rules hereby appeals to the Appellate Court

of Illinois, Second Judicial District from the judgment rendered
and entered in the Circuit Court of DuPage County, Illinois, on

the 15th day of November, 1985, denying defendant's Motion for

Stay of Proceedings and requests the reviewing court to reverse

the lower court's Order.

.

On of the Attornefs for
Ker -McGee Chemical Corporation

John C. Berghoff, Jr. Peter J. Nickles
Thomas P. Healy, Jr. Theodore Voorhees, Jr.

8500 Sears Tower 1201 Pennsylvania Ave., N.W.

233 South Wacker Drive P. O. Box 7566
Chicago, Illinois 60606 Washington, D.C. 20044
(312) 876-2100 (202) 662-6000
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CERTIFICATE OF SERVICE

The undersigned, an attorney, certifies a true and correct

copy of defendant's Notice of Interlocutory Appeal and Notice of

Filing were served upon:
Anne Rapkin
Assistant Attorney General
100 West Randolph Street, 13th Floor
Chicago, Illinois 60601

by personal delivery to the foregoing address this 3rd day of

December, 1985.

'

.) ' 'r
a

- / ),4, /,,
'

. '/.<- -

Attorney for
Kerr-McGee Chemical Corporation

.

J~ ~ _ - . . _ _ _ . . _ . . . . . . _ __ . . . . - - - - - - - - - . - . _ . . _ . . . _ . . .
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"N THE UNITED STATES DISTRICT COURTI
FOR THE NORTHERN DISTRICT OF ILLINOIS, .

'

EASTERN DIVISION

KERR-McGEE CHEMICAL CORPORATION, )
.

VPlaintiff,

) No.vs.
)

NEIL HARTIGAN, Attorney General )

of The State of Illinois' | Ft E: C; EE I \/ [E [3

Defendant. )

OEC 0 31985
'

.

NOTICE OF FILING
'

. JuOGE JAMu F. HOLDE!1M AN
UNITED STATE:s Oldimc1 GWit7

TO: Neil F. Hartigan
Attorney General for the '

State of Illinois
Anne Rapkin
Ass't Attorney General
100 W. Randolph St.
Chicago, IL 60601 ,

PLEASE TAKE NOTICE that the attached Motion for Preliminary
.

Injunction was filed with the clerk of the United States District
Court for the Northern District of Illinois, Eastern Division,
this 3rd day of December,1985, a copy of which is. hereby served

.

upon you.

'

Attorney for Plaintiff
Kerr-McGee Chemical Corporation

John C. Berghoff, Jr.Peter J. Nickles Thomas P. Healy, Jr.Theodore Voorhees, Jr. Chadwell & Kayser, Ltd.
Covington & Burling 8500 Sears Tower1201 Pennsylvania Ave., N.W. 233 South Wacker DriveP. O. Box 7566
Washington, D.C. 20044 Chicago, Illinois 60606

(202) 662-6000 (312) 876-2122

_ - -
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS,

EASTERN DIVISION

)
KERR-McGEE CHEMICAL CORPORATION, )

,, ()

Plaintiff, )
)
) No.v.
)

NEIL HARTIGAN, Attorney General )

of the State of Illinois, )
)

Defendant. )
) .

MOTION FOR PRELIMINARY INJUNCTION

Plaintiff, Kerr-McGee Chemical Corporation, by its

attorneys, and pursuant to Rule 65 (a) of the Federal Rules of
~

Civil Procedure, moves this Court for a preliminary injunction

prohibiting defendant, Neil Hartigan, Attorney General of the
*

State of Illinois, from relitigating in the Circuit Court of
'DuPage County, Illinois, a claim for injunctive relief which
has already been determined in this Court. The grounds for

this motion, as mors fully set forth in the accompanying

Complaint and Memorandum in Support of Kerr-McGee's Motion for

Preliminary Injunction, are as follows:

l. In Brown v. Kerr-McGee Chemical Corp., 82 C 6323'

(N.D.Ill.,-February 13, 1984), aff'd No. 84-1294 (7th Cir.

.

e s ,- ng4-- - - -y . -e. - , , . , - - , - - - , , , -
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July 18, 1985), this Court determined that a request for
,

injunctive relief ordering Kerr-McGee to relocate certain
radioactive waste materials from a storage site in West Chicago,

Illinois was preempted by federal law. Although the defendant

participated in that action, he is now attempting to relitigate

the same issue in state court in an action entitled Illinois v.
Kerr-McGee Chemical Corp., 80 CH 298. In addition to pursuing

this state court action, the defendant has filed a motion to

stay proceedings concerning the West Chicago site now pending

before the Nuclear Regulatory Commission ("NRC"), despite the

ruling of this Court and the Court'of Appeals for the Seventh
Circuit that the NRC is the appropriate and exclusive forum for

resolution of the issues.
-

,

2. If the defendant is not enjoined from proceeding

with his claim for injunctive relief in state court, plaintiff
will suffer immediate and irreparable injury, loss, and damage.

3. The issuance of a preliminary injunction will

not cause any damage, loss or inconvenience to defendant since

the waste materials have been cp the site in their present

condition for a lengthy period of time, defendant has sought no

interim relief nor made any showing that the materials at issue

present any imminent health or safety danger, and defendant's
interests are fully represented in his capacity as an

intervenor in the NRC proceeding.

:



f
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'

WHEREFORE, plaintiff requests this Court to issue a

preliminary injunction prohibiting defendant from relitigating
its claim for injunctive relief in state court, and requests P

that a hearing on plaintiff's motion be scheduled as soon as

the Court's calendar permits.

Dated: ~

rney for' Plaint y ,porationA
Ke -McGee Chemical Cor

OF COUNSEL:

Peter J. Nickles John C. Berghoff, Jr.

Theodore Voorhees, Jr. Brian J. Redding

Covington & Burling Chadwell & Kayser, Ltd.

1201 Pennsylvania Avenue, N.W. 6500 Sears Tower
P.O. Box 7566 Chicago, Illinois 60606

'

Washington, D.C. 20044 (312) 876-2100
(202) 662-5000

.

O
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CERTIFICATE OF SERVICE

The undersigned, an attorney, certifies that the foregoing

Motion for Preliminary Injunction was served upon:

Neil F. Hartigan, Attorney General
for the State of Illinois

Anne Rapkin, Assistant
Attorney General
100 W. Randolph St., 13th Floor
Chicago, IL 60601

,

by personal delivery this 3rd day of December,1985.

Attorney for
Kerr-McGee Chemical Corporation

f

e ^

't

i

G
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS,

EASTERN DIVISION

)
KERR-McGEE CHEMICAL CORPORATION, ) j)

p> ((77| .s
) i ' l

Plaintiff, )
) [-DGE HOLCERMAft'
) No.v.
)

NEIL HARTIGAN, Attorney General )

of the State of Illinois, )
)

Defendant. )
)

COMPLAINT FOR INJUNCTIVE RELIEF

Kerr-McGee Chemical Corporation ("Kerr-McGee"), by

files this Complaint against defendant, Neilits attorneys,

Hartigan, Attorney General of the State of Illinois, and states'

as follows:

1. This is a civil action for an injunction in
which this Court has original jurisdiction pursuant to 28 U.S.C.

S 1331 in that this action arises under Article VI cl.2 of the,

Constitution of the United States, under the Atomic Energy Act

of 1954, as amended, 42 U.S.C. S 2011 et seg. and under 28 U.S.C.

Jurisdiction is also based on the ancilliary juris-S 2283.
diction doctrine in that this action is ancillary to another
action pending before this Court, Brown v. Eerr-McGee Chemical

,

Corp., 82 C 6323.

_. _ _ .. . - -.
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2. Plaintiff Kerr-McGee owns a non-operating
~

Illinois.manufacturing facility in the City of West Chicago,
From 1932 to 1973, Kerr-McGee and its predecessor companies

,

used the facility to process ores containing thorium, a natural

radioactive element. Since the cessation of manufacturing

activities, the facility has been used for storage of radio-
active waste materials currently under license by the Nuclear

Regulatory Commission ("NRC") .

3. On April 28, 1980, the State of Illinois, by its
Attorney General, commenced an action against Kerr-McGee in the

Circuit Court of Illinois, DuPage County, Illinois v. Kerr-McGee
Chemical Corp., No. 80 CH 298, requesting, inter alia, an

injunction ordering Kerr-McGee to remove the waste materials
from the West Chicago site and dispose of them at some other

location.

4. On September 18, 1982, the owners of certain

residential property abutting the Kerr-McGee facility commenced

an action against Kerr-McGee in the Circuit Court of Illinois,
82 L 1154.DuPage County, Brown v. Kerr-McGee Chemical Corp.,

The complaint, based upon and in many respects identical'to the

complaint filed by the State of Illinois, also requested an
;

injunction ordering Kerr-McGee to remove the waste materials

from the West Chicago site to another location.

5. The case filed by the Brown plaintiffs was

removed to federal court on October 15, 1982. Thereafter,

Kerr-McGee filed a motion for partial dismissal seeking a

.

p- r - - - - - - -:m e -,,-y m a- , e -<-a- n-----w,---.- m-_ ,,---
.
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ruling that the Brown plaintiffs' request for injunctive relief
42 U.S.C.was preempted by the Atomic Energy Act of 1954,

S 2011, et seq._ On February 13, 1984, The Honorable Chief

Judge Frank J. McGarr issued an opinion and order stating that

the plaintiffs' claim for injunctive relief was barred by the
doctrine of federal preemption.

6. The plaintiffs in Brown v. Kerr-McGee Chemical

appealed the district court decision to the SeventhCorp.

Circuit Court of Appeals. The State of Illinois, through its

Attorney General, defendant herein, participated vigorously in

the Court of Appeals. That participation included filing a

37-page amicus curiae brief and a 13-page reply brief
The Seventh Circuitsupporting the Brown plaintiffs' position.

Court of Appeals affirmed the district court decision on

July 18, 1985. A petition for rehearing, supported by the

State of Illinois' 15-page amicus brief, was denied on

October 24, 1985.

Following the decision by the Seventh Circuit .

7.

Court of Appeals, Kerr-McGee filed a motion for partial summary
seeking ajudgment in Illinois v. Kerr-McGee Chemical Corp.

ruling, consistent with the federal court ruling in Brown v.
Kerr-McGee Chemical Corp., that the State's request for injunc-

Ontive relief was preempted by the Atomic Energy Act.

October 25, 1985, Judge Henzi of the Circuit Court of DuPage

County denied Kerr-McGee's motion for partial summary judgment.

- . _. . _ _ , _ __ _ _ _ .__
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8. Trial of Illinois v. Kerr-McGee Chemical Corp.

in the state court, including the defendant's claims for
1986.-injunctive relief, is scheduled for February,

9. The defendant is an intervenor in an ongoing

proceeding before the Nuclear Regulatory Commission wherein the

NRC must determine the propriety under federal law of Kerr-

McGee's plan to dispose of the West Chicago waste materials

on-site. Kerr-McGee Chemical Corporation (West Chicago Rare

Earths Facility), Docket No. 40-2061-ML, ASLBP No. 83-495-01-

Despite this Court's holding in Brown that the dispositionML.-

of the West Chicago wastes is a matter within the NRC's

exclusive jurisdiction, the defendant has continued to seek

injunctive relief in state court and has moved for a stay of
the NRC proceedings pending resolution of the state court

action.

10. The injunctive relief requested by the defendant

in Illinois v. Kerr-McGee Chemical Corp. interferes with this

Court's judgment in Erown v. Kerr-McGee that the Nuclear.

Regulatory Commission has exclusive jurisdiction to determine a

disposal site for radioactive waste materials and that the NRC
should-exercise that jurisdiction without interference from

.

Illinois state law.
If defendant's request for injunctive

relief prohibiting disposal of the West Chicago wastes on-site

is granted by the state court, the state court order would
conflict and interfere with the NRC's free exercise of juris-

diction guaranteed to it by this Court's order.

*
--- --
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11. An order of this Court enjcining the state court

relitigation of claims for injunctive relief is necessary to
protect and effectuate the judgment of this Court in Brown v.-

Kerr-McGee, and is authorized by 28 U.S.C. S 2283.
Kerr-McGee will suffer irreparable harm if it is12.

.

compelled to relitigate the exact claims for injunctive relief
that were decided b,y this Court in Brown v. Kerr-McGee.

13. Kerr-McGee has no adequate remedy at law.
,

14. The injunction sought herein will serve the'

public interest by ensuring that the disposition of the West
Chicago. waste materials is determined by the regulatory agency

charged by Congress with the responsibility to regulate radio-
active materials in a manner consistent with safety, sound

: - environmental practice, and the national public interest.
Defendant, who is a party to the NRC proceeding15.

and whose interests are fully represented therein, will suffer

no hardship if plaintiff's injunction is granted.
WHEREFORE, Kerr-McGee prays that this Court:

(a) Enjoin Neil Hartigan, Attorney General of the

State of Illinois, his agents, servants, employees, and all

persons under his direction, control, permission, or license,
;e

preliminarily and permanently, from relitigating a claim in
state court against Kerr-McGee for injunctive relief, because

-

that claim was previously held by this Court to be preempted;t-

(b) Award Kerr-McGee the costs and disbursements of

this action; and

J

g m, . , ~ _ .--.,.y w-.. e _..w, ,7.,_,,.. m_r, y ,_,y y,... g . , , ,,%y 44 , , ,4 4 pg -g . p. , g... gt a ,._g g .y w g ,a 99 m W -- ?
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(c) Award Kerr-McGee such other, further, and

different relief as the Court may deem just and proper.

Dated:
A rney fo'r PlainVff,
K r-McGee Chemical Corporation

OF COUNSEL:

Peter J. Nickles John C. Berghoff, Jr.

Theodore Voorhees, Jr. Brian J. Redding

Covington & Burling Chadwell & Kayser, Ltd.
1201 Pennsylvania Avenue, N.W. 8500 Sears Tower -
P.O. Box 7566 Chicago, Illinois 60606
Washington, D.C. 20044 (312) 876-2100 .

(202) 662-5000

.

+

.
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS,

EASTERN DIVISION

KERR-McGEE CHEMICAL CORPORATION, )

Plaintiff,

10068No.vs.
)

NEIL HARTIGAN, Attorney General ) __

of The State of Illinois, ) [DUDGEHOLDERMAN
)

Defendant. )

bONOTICE OF FILING

DEC 0 a G85
TO: Neil F. Hartigan

Attorney General for the
State of Illinois JuocE JAMES F. HOLDERM AN

Anne Rapkin UNITED STAIEd Caermcf WWT
Ass't Attorney General
100 W. Randolph St.
Chicago, IL 60601

PLEASE TAKE NOTICE that the attached Memorandum in Support

of Kerr-McGee's Motion for Preliminary Injunction was filed with

the clerk of the United States District Court for the Northern
/District of Illinois, Eastern Division, this 3rd day of December,

/1985, a copy of which is hereby served upon you.

Attorney for Plaintiff
Kerr-McGee Chemical Corporation

Peter J. Nickles John C. Berghoff, Jr.

Theodore Voorhees, Jr. Thomas P. Healy, Jr.

Covington & Burling Chadwell & Kayser, Ltd.

1201 Pennsylvania Ave., N.W. 8500 Sears Tower
P. O. Box 7566 233 South Wacker Drive
Washington, D.C. 20044 Chicago, Illinois 60606

(202) 662-6000 (312) 876-2122

_ - _
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLWT C E I V E D

EASTERN DIVISION

DEC 031095
KERR-McGEE CHEMICAL CORPORATION, )

)

r.pdWj2f.A ANOfSrfagh 0dQPlaintiff, ) gecat ;w
/, umTED tiTATE) (f G) Nos O %/ A' V

vs.
)

[fEIDGE HOLDERMAN.
NEIL HARTIGAN, Attorney General )

)of The State of Illinois,
)

Defendant. )

MEMORANDUM IN SUPPORT OF KERR-McGEE'S
MOTION FOR PRELIMINARY INJUNCTION

Plaintiff.Kerr-McGee Chemical Corporation

has moved for a preliminary injunction to
("Kerr-McGee")

Neil Hartigan (" defendant") fromrestrain the defendant,

pursuing an action for injunctive relief in the Circuit Court
of DuPage County, Illinois (hereinafter the " state action").
In the state action defendant seeks to litigate the precise
issue resolved by this Court in Brown v. Kerr-McGee Chemical

-

Corp., No. 82 C 6323 (N .D . Ill. 1984):
Whether pursuant to state law Kerr-McGee

,

i

must remove from its West Chicago site
non-radioactive wastes that are physically
inseparable from radioactive wastes,

'

despite the Congress' express delegation
to the Nucleaf Regulatory Commission of
exclusive authority to regulate
radioactive wastes.

This Court determined in Brown that an action under state law
to compel the removal of the materials would necessarily

("NRC")
interfere with exclusive Nuclear Regulatory Commission

authority to determine an appropriate disposal site and that

|

|

- _ _ -
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the remedy sought by the plaintiffs was therefore preempted by

federal law. / The Court's determination was affirmed by the*

United States Court of Appeals for the Seventh Circuit in
(" Brown"), 767 F.2d 1234

Brown v. Kerr-McGee Chemical Corp.
1985.- /

**

(7th Cir. 1985), reh'g denied, October 24,

I JURISDIC_ IONT

This Court has previously determined that the same
'

injunctive relief as that sought by the defendant in the state
The injunction

action is preempted by federal authority.

which Kerr-McGee seeks is intended to effectuate this Court's
this case arises underTherefore,prior decision in Brown.

seelaws, or treaties of the United States,
the Constitution,

U.S. CONST. Art. I, S 8, cl. 3, and Art. VI, cl. 2, and
5 1331. See Illinois v.

jurisdiction lies under 28 U.S.C.
General Electric Co., 683 F.2d 206, 210-11 (7th Cir. 1982),

cert, denied, 461 U.S. 913 (1983); Samuel C. Ennis & Co. v.

Woodmar Realtv Co., 542 F.2d 45 (7th Cir.1976) ; Southern
716 F.2d 1285Co. v. Public Utilities Comm'n,,

Pacific Transp.

Jurisdiction is also proper under the
(9th Cir. 1983).

See Samuel C. Ennis & Co.doctrine of ancillary jurisdiction.
v. Woodmar Realty Co., 542 F.2d at 45.

A copy of this Court's opinion in Brown is attached
*/
Eereto as Exhibit A.

A copy of the Appellate decision is attached hereto as**/
Exhibit B.

I

,

- - - - - - _ - _ _ _ _ _ _ _ _ _
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II. STATEMENT OF FACTS

Plaintiff Kerr-McGee owns a non-operating manufactur-
Illinois. Since the

ing facility in the City of West Chicago,
cessation of manufacturing activities in 1973, the facility
has been used for storage of radioactive waste materials known

which are subject to license and regulation by
as " tailings,"

the NRC. Atomic Energy Act, 42 U.S.C. S 2011, et seg,

Any effort either to stabilize the
ihereinafter "AEA").
materials on-site or to remove the tailings from the site

In fact, the
requires an amendment to Kerr-McGee's license.

,

West Chicago site is currently the subject of an NRC decom-

missioning proceeding, the purpose of which is to deter;ine an

appropriate disposal site for the West Chicago tailings and to
determine whether to grant to Kerr-McGee an amendment to its

license to permit on-site disposal of the materials.
1980, the defendant commenced an action

On April 28,

against Kerr-McGee in the Circuit Court of Illinoir, DuPage
No. 80-

County, entitled Illinois v. Kerr-McGee Chemical Corp.,
an injunction

CH 298, requesting, pursuant to state law,
ordering Kerr-McGee to remove non-radioactive waste materials

from the West Chicago site. / The defendant has acknowledged*

in the state action that the non-radioactive waste materials
are physically inseparable from the radioactive waste

;

A copy of the complaint in the state action is attachedA copy of the complaint in Brown is also*/
hereto as Exhibit C.

~

attached, as Exhibit D.
,

.

-
~ - -_ _ _ . . _ _ . _ _ _ _ _ _ _
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so that removal
materials that are subject to NRC regulation,

The defendant hasof the one requires removal of the other.
if granted, the state court injunctionalso asserted that,

would moot the NRC's current consideration of on-site
disposal.

the injunctive reliefAs this Court will recognize,

sought by the defendant is identical to that denied by this
No. 82 C 6323in Brown v. Kerr-McGee Chemical Corp.,Court

this Court concluded that the NRC(N .D . Ill. 1984). In Brown,

has exclusive jurisdiction to determine an appropriate

disposal site for the materials, and held that any effort,
to narrow the disposal optionspursuant to state law,

*/

available to the NRC is preempted by the AEA.-
The Brown plaintiffs appealed that decision to the

The
United States Court of Appeals for the Seventh Circuit.

through its attorney general (the defendant
State of Illinois,

appeared as amicus curiae and filed ain the instant action)
37-page brief and 13-page reply brief in support of the Brown

As grounds for the State's participa-plaintiffs' position.
tion as amicus curiae, defendant cited the pendency of the

state action seeking the same injunctive relief and argued
the pending action

that the decision in Brown "may affect"

The Court so held in its ruling on Kerr-McGee's motion|

Tor partial dismissal, which was converted to a motion for*/

partial summary judgment by the submission of supportingSee Brown v. Kerr-McGee Chem. Corp., 767 F.2d
materials.1234, 1237 n.2 (7th Cir. 1985).

- - _ _ _ _ _ _ _ _
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in state court. /
The Court of Appeals affirmed this Court's*

decision on July 18, 1985, and concluded:
[P]laintiffs' request for an injunction
ordering the Kerr-McGee wastes moved

if granted . . would ,

.

elsewherestand "as an obstacle to the accomplish-
. . .

ment of the full purposes and objectives"
of federal regulation of radiation hazards.464 U.S.Silkwood [v. Kerr-McGee Corp.,
238, 248 (1984)]. (P)laintiffs'. . .

request for injunctive relief crderingKerr-McGee to remove the mill tailings and
other wastes to "some other safe anddistant location" is preempted by federal

, law.

The Brown plaintiffs filed an 8-page
767 F.2d at 1242-43.
petition for rehearing which merely incorporated, by

~

reference, the defendant's 15-page amicus brief in support of
1985.<

That petition was denied on October 24,rehearing.
in

Following the decision by the Seventh Circuit

Brown, Kerr-McGee filed a motion for partial cummary judgment

in the state action seeking a ruling, consistent with the
Brown ruling, that the defendant's request for injunctive

On October 25, 1985, one day
relief is preempted by- the-AEA.

after the Seventh Circuit denied the petition for rehearing

*/ Defendant stated: ,

the People seekLike the Brown plaintiffs,
an injunction requiring Kerr-McGee to
remove industrial wastes from theirThe
present location in West Chicago.
DuPage County action involves some of the
same issues as this case.

State of Illinois, amicus brief, p. 1.

I

- _-
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i d. / Trial of the
*

in Brown, Kerr-McGee's motion was den e
including the claim for injunctive relief, isstate action,

scheduled for February 4, 1986.

III. ARGUMENT

For this Court to issue a preliminary
(1) some likelihood ofinjunction, Kerr-McGee must show:

no adequate remedy at law andsuccess on the merits; (2)
(3)

irreparable damage if the Court does not grant its motion;

grant of the injunction is consistent with the public
the balance of hardships between movant andinterest; and (4)

respondent does not tilt significantly in favor of the latter.
Inc., 749 F.2d

Roland Machinery Co. v. Dresser Industries,
Certainly under the criteria

| 380, 386-88 (7th Cir. 1984).
i

traditionally used to determine the propriety of a prelim nary

injunction, defendant's action in relitigating a claim previ-
ously resolved on the merits by this Court warrants swift

injunctive relief.
Plaintiff is Likely to Succeed on the Merits

A.

It is well settled that under the " Full Faith and
1738, a state court is required toCredit Act," 17 U.S.C.

accord full preclusive effect to the judgments of federal;
'

See Stoll v. Gottlieb, 305
courts which sit in that state.

,

Hancock National Bank v. Farnum,
U.S. 165, 170-71 (1938);'

The court entered an order denying the motion onKerr-McGee filed its Notice of Interlocutory*/
November 15, 1985.
Appeal on December 3, 1985.

i

.

- ~ _ _ _ _ _
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153 U.S. 671,

176 U.S. 640, 645 (1899); Metcalf v. Watertown,
When a state court refuses to treat prior

678-81 (1893).
federal litigation as preclusive of the issues resolved, a
federal court must protect and effectuate its prior judgment

by enjoining relitigation in the state court of those issues.
28 U.S.C. S 2283,

the so-called " Anti-Injunction Act",Hence,

which generally precludes issuance by a federal court of an

injunction against the continuance of a state court proceed-

ing, expressly permits such injunctions when necessary "to

protect or effectuate (the federal court''s] judgments."
See

657 F.2d 939, 946-47
Harper Plastics v. [Eoco Chemicals Corp.,

'

(7 th Cir . 19 81) . /
When principles of res judicata or*

in
collateral estoppel would bar the claim had it been 1,rought

the federal court must step in and enjoin state
federal court,

E.c.,

proceedings which threaten relitigation of the claim.
542 F.2d 45 (7thEnnis & Co. v. Woodmar Realty Co.,Samuel C.

282 F.2d 805 (7thLee v. Terminal Transport Co.,Cir. 1976);
(1961) .- jse

Cir. 1960), cert. denied, 365 U.S. 828
A failure by the federal court to act would nullify

the important policies which underlie the authority of a
-

i

225 (1972); Donelon v. New
*/ Mitchum v. Poster, 407 U.S.

~ 474 F.2d 1108 (5th Cir. 1980); 17
Orleans Terminal Co._, ProceduresMiller & Cooper, Federal Practice &
Jurisdiction, S 4226, at 340-41 (quoting reviser's note toWright, ~

1948 Judicial Code, 28 U.S.C. S 2283).

| **/
Bank of Heflin v. Mile, 621 F.2d 108 (5th Cir. 1981);613 F.2d 604

Seaboard Coast b,ine R. Co. v. Union Camp Corp.,:

|' (5th Cir. 1980).

- _ _ _ - _
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"[N]othing wouldfederal court to effectuate its judgments:
be as productive of friction between the state and the federal

to interpret and perhapscourts as to permit a state court
Jacksonville Blow. a judgment of a federal court."upset . .

Pine Co. v. RFC, 244 F.2d 394, 400 (5th Cir. 1954).
When that

judgment concerns matters as to which federalfederal court

the federal Constitution reouires thatlaw preempts state law,

such friction be avoided.
U.S. CONST. Art. VI, cl.2; Illinois v.

214-16.1/General Electric Co., 683 F.2d at
That the defendant's state court claim for injunc-

tive relief is the very interference prohibited by this

Court's decision in Brown is clear. - /But the defendant has**

he is
gone farther than merely ignoring this Court's ruling:
now attempting to bring to a halt the'very NRC proceeding

During the proceedings in the Circuit Court of DuPagethe doctrine of abstention*/county the defendant suggected that 37 (1971), mightforth in Younger v. Harris, 401 U.S.
preclude judicial interference with the enforcement ofset

isYounger abstention, however,
Illinois environmental law.not applicable when the interest asserted by the State isMiddle South Energy, Inc. v.preempted by federal law. Rep. S 92,265
Arkansas Public Service Comm'n, Fed. Sec. L. Champion Int'l Corp. v. Brown, 731 F.2d 1406
(8th Cir. 1985); Baggett v. Department of Professional Reg.(9th Cir. 1984); 717 F.2d 521 (11th Cir. 1983). Since

Bd. of Pilot Comm'rs,the defendant's request for injunctive relief has been held toit is inappropriate for
be preempted by the Atomic Energy Act,
this Court to abstain.

The defendant concedes as much when he argues, as he hasthat'"[a] decision of any federal court except**/

the United States Supreme Court is not binding upon [the State
In state court,

Plaintiff's Memorandum in Opposition toCircuit Court]." at 2, in
.

Kerr-McGee's Motion for Partial Summary Judgment,(attached
People v. Kerr-McGee Chem. Corp., No. 80 CH 298

g hereto as Exhibit E).
g

i
!

---- _ _ _ - _ _ _ _
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which this Court ruled is the exclusive forum for determining

the disposition of the waste materials at the West Chicago
Contrary to the Seventh Circuit's expectation that the

site.

State would continue to represent the interests of its
citizens before the NRC, see 767 F.2d at 1242-43, the

defendant has requested a stay of that proceeding, arguing

that prosecution of the State action will render the NRC

proceeding moot:
[I]f the state court issues the injunction
the People have asked for, the West
Chicago site as an option for disposal '

-

will be lost to the company, and its
pending decommissioning application
mooted.

People of the State of Illinois' Motion to Stay Proceeding, at
(West Chicago Rare Earths

8, in Kerr-McGee Chemical Corp.

Facility), Docket No. 40-2061-ML, ASLBP No. 83-495-01-ML
(attached hereto as(hereinaf ter "Kerr-McGee chem. Corp.")

The defendant has further threatened to obtain aExhibit F).
state court injunction against continuance of.the NRC

proceeding:
[W]e may have to move against Kerr-McGee
for an injunction against them proceed-
ing in this forum in the State Court.
The State Judge does have that
authority.

in Kerr-McGee Chem.Statement by Ass't Att'y Gen'1 Eggert,
1985. / Contrary to this*

Tr. at 199, September 11,Corp.,

(attached hereto asHereinafter cited as "NRC Transcript"*/
Exhibit G).

f

i

-- - _ _ _ _ _ _ _
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federal law preempts any state action that
Court's ruling that

would foreclose options available to the NRC for disposal of

the materials, the defendant has asserted:

. a determination that the WestOnly .Chicago site is the sole acceptable site,
.

anywhere in the nation, for disposing of. would create the type ofthe wastes . .

conflict with state law capable of
preempting [the state court's) authority.

People's Position on Waiver of Part 51, at 3, in Kerr-McGee
This Court

(attached hereto as Exhibit H).Chem. Corp.

rejected precisely this contention in Brown, and should not

countenance the defendant's continued efforts to turn federal
preemption law on its head by seeking to prevent the NRC from
exercising its exclusive authority.

Under federal collateral estoppel principles,

relitigation of a particular issue is barred if it was actu-
in a prior proceeding betweenally litigated, on the merits,

See
the same parties or non-parties in privity with them.

465
Micra v. Warren City School District Board of Education,

(1984) ; Woods Exploration & Production Co. v.
U.S. 75, 77 n.1

Aluminum Co. of America., 438 F.2d 1286, 1312-13 (5th Cir.

I 1971), cert. denied, 404 U.S. 1047 (1972). Application of
t is collaterally

this test demonstrates that the defendant
estopped from seeking to compel removal of the waste materials

from the West Chicago site.
A judgment is binding not only on those who were

actual parties to the prior litigation, but also on other

1

.

- - - - _ _ _ _ . . _
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individuals who occupy certain relationships to parties.

Traditionally, such relationships as " privity" or " successor-

ship" have been found sufficient to preclude relitigation by
414 U.S.Golden State Bottlina Co. v. NLRB,

nonparties. See

It is now well settled, however, that a168, 179 (1973).

nonparty can be precluded from relitigating an issue when that

nonparty's interests were adequately represented in the prior

litigation.
See Aeroiet-General Corp. v. Askew, 511 F.2d 710

Southwest Airlines Co. v. Texas International(5th Cir. 1975);
Doe v. Ceci, 517 F.2d 1206 (7thAirlines, 546 F.2d 84 (1977);

''

1975).1/Cir.

As noted above, the defendant participated as an
Indeed, his

amicus in the appeal from the Brown decision.
in some respects, than that

participation was more extensive,
Additionally, there is no questionof the putative plaintiffs.

as to the identity of interests between the plaintiffs in
Brown -- private citizens of the State -- and the defendant --

the agent through whom the-State protects the interests of its
t

Further, the defendant's extensiveprivate citizens.

*/
For example, in Southwest Airlines, the Fifth Circuit

,

Eeld that several Civil Aeronautics Board carriers, nonparties
to a prior federal action, were precluded from relitigatingissues determined in that action in a subsequent state court
action because the original plaintiff, the City of The court
Dallas, had adequately represented their interests.
found that "even though they were not parties to that action
and have never. presented evidence on the validity of the 1968|

ordinance, [the carriers') interests were sufficiently repre-[
sented by the public authorities" to warrant the application

Id. at 102.of collateral estoppel.

'
.

i

~ -- - _____.
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involvement in Brown estops him from challenging the adequacy
Because theor quality of the legal representation.'

he
defendant's interests were adequately represented in Brown,

See Montana v.
is bound by the determination made in that case.

United States, 440 U.S. 147 (1979); Montgemery County Bd. of

Education v. Shelton, 327 F. Supp. 811, 815 (N .D . Mis s . 1971).

Kerr-McGee Has No Adequate Remedy at LawB. and Will Suffer Irreparable Injury
If the defendant is not enjoined from relitigating'

Kerr-McGeethe claim for injunctive relief in state court,
will have no adequate remedy at law and will suffer irreparable

Contrary to defendant's assertions, a final stateinjury.

court order requiring Kerr-McGee to remove the waste materials
Instead, it will forcewill not moot the NRC proceeding.

Kerr-McGee to choose between following the state court order

and violating NRC regulations governing the disposition of the

wastes or complying with those regulations and subjecting
Only an order by this Courtitself to a finding of contempt.

254 F.2dsee Thomason v. Cooper,
could prevent such a dilemma,

808, 810-11 (8th Cir. 1958), and only an injunction can

protect Kerr-McGee from the burden and expense of relitigating

this issue.
Broadcast Music, Inc._ v. CBS, Inc., 424 F. Supp.

see Browning Debenture Holders'799, 802 (S.D.N.Y. 1976);
aff'd,

Comm._ v. DASA Corp., 454 F. Supp. 88, 104
(S.D.N.Y.), _

(2nd Cir.1978) ; Meredith v. John Deere Plow Co. ,605 F.2d 35
261 F.2d 121, 124 (8th Cir. 1959). Plaintiff should not be

I

____ - ___
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forced to litigate in two fora an issue which this Court has
,,

) ruled should be resolved in one.
! Granting the Preliminary InjunctionC.
i Will Serve the Public Interest

The public has an overwhelming interest in the

proper determination of a disposal site for the radioactive
Neither the state court nor the defendant,waste materials.

however, has the degree of expertise that is possessed by theI

federal agency authorized by Congress to evaluate all disposal
Nor does the defendant have the ability - or the,

options.

incentive -- to achieve a permanent resolution of thej

j since such a resolution requires
disposition of the wastes,

NRC approval.
- As the Court of Appeals pointed out in Brown, unless

l

the NRC's exclusive authority is protected, ultimate disposa'

may be stalled indefinitely as injunctions are sought against
767 F.2d at 1242. This

each new disposal site proposed.

result is inconsistent with the public interest in expeditious
Moreover, because the State

disposal of radioactive wastes.
has thus'far refused to suggest a specific alternative disposal

( defendant's action in relitigat-site in the State of Illinois,
ing this claim may lead to the very sort of interstate dispute

See
that exclusive federal regulation is intended to prevent.

Inc. v. Parish of St. James,
Rollins Environmental Services,
No. 85-3092, slip op. (5th Cir. Nov. 1, 1985) (attached hereto

Thus, an order to resolve this matter, onceas Exhibit I).

- - _ - _ _ _ .
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and for all, in the forum to which Congress delegated national

regulatory authority will ensure a single, binding decision
that takes into account all appropriate health and safety

factors for the nation as a whole.
The Balance of Hardships WeighsD.
In Favor of Kerr-McGee
The defendant cannot contend that a preliminary

injunction will work a greater hardship on the State than the
Kerr-McGee_

denial of an injunction would work on Kerr-McGee.

has outlined the irreparable injury it will suffer if the
The defendant, on the other hand, hasinjunction is denied.

affirmatively stated that maintenance of the materials on site

poses no imminent danger to the public:
[I)n response to the question about
whether or not we need to move hastily or
quickly, I don't see a sudden need to
start moving quickly. The material has
been sitting on the site, in essentiallyat least for 10 orits present condition,
11 years.

at 30
Statement of Ass't Att'y Gen'l Rapkin, NRC Transcript,

(attached hereto as Exhibit J). /
* Indeed, the

I

(Feb. 2, 1984)

defendant made no attempt to have the material removed until

the complaint was filed in 1980, and in the intervening years
Now that the NRC has thishas sought no emergency relief.

The State's own Director of the Department of Nuclear
Safety has testified that the risk to public safety for the*/

next five years is not enough to warrant action at this timeDeposition of Terry Lash, State v. Kerr-McGee
(Oct. 10, 1985)by Kerr-McGee.Chem. Corp., No. 80 CH 298, at 4, 92-94

.

|

(attached hereto as Exhibit K).

.
-'-- - - - , , , _
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]
there is E likeliheed,

prcble befcre it fer eensideration,
s;7

the' defendant it, the future.-I
-

c f hcr: . t*

P,.
gt CONCLl*SION

The danger of a state court ruling which would
< d frustrate'

negate this Ccurt's previcus crder in Brcwn anI

l by an crder
exclusive !RC jurisdicticn can be avoided on yi

pursuing a claim for injunctiveI

grchibiting the defendant frc for

Since Kerr-McGee has made the requisite shewing
,

relief. shculd be
of a preliminary injuncticn, the defendant

f. the grant
'

U en.cined i:.: ediately. -
-

-

x
.

1
/3 N '

Plaint:.fip

At:f.r.:ney:c:-McGee Chemical Ccrpcraticnre.

'

S-

C T C C L*!: S E L :

('i
Ochn C. Merghtff, Jr.

Peter J. !ichles Brian J. Redding
Theodore Vecrhees, Jr. Thomas P. Healy, Jr.

Burling Chadwell & Kayser, 1.td.t Coving:cn L
* 101 Pennsylvanis Aver.ue , !:.W. E500 Secrs TowerI

7.0. Box 75C6 Chicago, Illinois 60606# .

(/
trashingten, D.C. 20044 (312) 676-2100
(202) 662-60001.

December 3, 1985
Dated:I 1

i
-

Leticn taken by Kerr-McGee_

The IFC itself has ecnfirmed thctf injury cr health risk frcet
ent cr in the near future1/te date has clininated the threat oj

the materials in question, either at pres l Engineer, with
See Affidavit of Morri Horn,1:EC Er.virennenta

(attached hereto as D:hihit * ) .D
D L::achner,ts

I
t

J

U
>f
.
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
.

.

)
DONADL E. BROWN; EDITH R. BROWU; )
EDWIN E. BROWN; BETTY WOLSFELD; )
and WEST CHICAGO STATE BANK, )as Trustee u/t/a 213, )dated September 16, 1969, )

Plaintiffs, )
) No. 82 C 6323
)

v. )
)

KERR-McGEE CHEMICAL CORPORATION, )a Delaware corporation, )

Defendant. )

.

.
.

MEMORANDUM OPINION AND ORDER

This action involves a forty-three acre site owned by the
which

Kerr-McGee Chemical Corp, oration ("Kerr-McGee")defendant,
That site consists of

-

is located in West Chicago, I'11ncis.
eight acres containing factory and'other buildings, twenty-seven
acres used for waste di'sposal, and eight acres which separate

Since 1956, the site h'a's been
the factory and disposal areas.

and its
licensed by the Nuclear Regulatory Commission ("NRC")!

predecessor, the Atomic Energy' Commission, to mill a radioactive
The defendant, Kerr-McGee, ceased

element called thorium ore.
these operations in 1973 and the site is currently in the process

Decommissioning requires that theof being decommissioned.

facility and site be decontaminated and the wastes collected andI

An amendment to Kerr-McGee's licensestabilized at some location.
k is required before these decommissioning activities can occur.

l
.

.
.

t

'
--_-_ _ _ _ _ _ _
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to the requirements of the National InvironmentalPursuant
the NRC has pre-

Policy Act ("NEPA"), 42 U.S.C. 554321 et s e c ._ ,

Sta.ements ("IIS")and final Invironmental Impactpared draft The
relative to the decommissioning of the Kerr-McGee site.

final IIS is a 270-page document which examines various alterna-
d referred

tives for decommissioning the site and recommen s a p
the wastesSpecifically, it recommends thatcourse of action. d en

at Kerr-McGee's West Chicago site be encapsulated and store
That recommendation isthe site for an indeterminate period.

he
currently being challenged in proceedings before the NRC by t

State of Illinois and the West Chicago Chamber of Ccmmerce.
j

The plaintiffs in this action are owners of a piece of
to the Kerr-

property located in West Chicago which'is adjacent
They have brought this action against Kerr-McGee

-

McGee site.
theories. Specifically,,

based on a variety of state law tortI

ha

plaintiffs allege that the Kerr-McGee site is presently in suc
state of disrepair that it constitutes a public and private

i of

nuisance and that the conditions on the site > violate a var ety
Plaintiffs seek a.

state statutes and municipal ordinances. .

l

mandatory injunction ordering Kerr-McGee to accomplish remova
-

d

of the pollutants and other hazardous materials on the site an
Plaintiffs-

to transfer them to some other location for storage.
h site!

also seek an injunction requiring Kerr-McGee to clean up t e
In addition, plaintiffs*

.

and repair all deteriorating structures.

request compensatory and punitive damages.,

*

4

.

:
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Kerr-McGee has now moved to dismiss that pertion of plain-

complaint which seeks an injunction requiring Kerr-McGee
tiffs' d dispose of{
to remove the wastes from the West Chicago site an

the exclu-Kerr-McGee contends that
them at some other location.
sive authority to regulate the possession, production, and

disposal of radioactive materials is vested in the NRC by the
Thus, Kerr-McGee argues that disposal of theAtomic Inorgy Act.

subject to state or local control either through
e

wastes is not
legislative action or through state common law nuisance doctrine.

'

j

It contends that because the injunctive relief sought by plain-t

l cf the NRC,

tiffs invades an area within the exclusive contro;

is preempted by federal law.it

agrees with defendant that plaintiffs' claim for
,

The court
s at

injunctive relief concerning the manner in which the waste
by the doctrine of

the Kerr-McGee site are disposed of is barred
It is well established that Congress may,federal preemption. ' ct

either expressly or impliedly, preempt a state's authority to a
;

In general,- absent explicit preemptive language,
in a given area.

to supercede state law may be implied from
,

congressional intent
l tion or

the existence of a pervasive scheme of federal regu a
l law.

where there is an actual conflict between state and federaf State Eneroy Resources Conservation &I
Pacific Gas & Electric v.-

(1983). The pre-
_, 103 S.Ct'. 1713, 1722U.S.Development,

d to state|
emptive effect of federal law has been' held to exten

i tive

common law doctrines as well as state legislative or admin stra
'

'

.

*

*
1

|

%
- - - - _ _ _ . _ _ _ _ . _ _ _
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General Public
See Ccmmonwealth cf Pennsvivania v.schemes.

Utilities Cort., 710 F.2d 117 (3d Cir. 1983).

issue in this case is the extent to which the AtomicAt
preempts the state common

Energy Act, 42 U.S.C. 552021 et see.,
In Illinois v. Kerr-McGee,law remedy sought by plaintiffs.

the Seventh Circuit recently677 T 2d 571 (7th Cir. 1982),|

in a
considered the preemptive effect of the Atomic Energy Act

studied the legislative historyThere, the court
! similar context.

of the Act as well as the administrative regulations issued by the
I

i although state's may regulate non-radiationNRC and concluded that,

hazards, the NRC possesses " exclusive author'ity to Tegulate>

radiation hazards associates with materials and activities
it held

t covered by the Atomic Energy Act." ,Id. at 581. Thus,
.

expressly and impliedIy preempts state regulationthat the Kct >

of the hazards associated with nuclhar materials.
'

'

is clear that the injunctive relief sought
In this case, it

by plaintiffs will interfere with the NRC's exclusive authority
over the disposal of the radioactive wastes at the Kerr-McGee',1

Plaintiffs ask that this court order Kerr-McGee to dispose
site. distant
of the wastes at the West Chicago site at some " safe and'

these wastes contain
Plaintiff s do not contest that '

location."
radioactive materials.1

As. discussed above, the NRC is currently
-

.

this case differs from Illinois v. Kerr-McGee,
677 F.2d 571 (7 th Cir . 19 8 2) .

There, the court found that the jIn this respect,1.
injunctive relief sought by plaintiffs did not involve radio-

i active materials.'

.
1

h I

i

l
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disposal of these vastesin the process of developing a plan for
The NRC has already

in the licensing proceedings before it.
d

conducted studies into the impacts of various disposal plans an
-

the
has r'ecommended that the wastes be encapsulated and stored at

Plaintiffs admittedly seek to preclude imple-West Chicago site.
requiringClearly, an order of this courtmentation of this plan.'

d precluding
that the wastes be disposed of at some other location an
on-site encapsulation would conflict with the NRC's exclusive

Thus,.

authority over the disposal of these radioactive materials.
f injune-,

the court holds that the plaintiffs' claim for this form oI

l this
,

tive relief is preempted by federal' law, which law p aces
i

i controversy in a forum other than this court,
|

The court notes that it is significant that there aret i
:

administrative procedures for challenging the NRC's recommendation
r

regarding the disposal of the wastes at the West Chicago site.a

is

The NRC's recommendation of encapsulation and on-site storage'

currently being challenged in the licensing proceedings before
Chamber of

. the NRC by the State of Illinois and the West Chicago
q is likely that plaintif f s' interests in this

Commerce. Thus, it

regard are already being adequately protected.
,
!
-

The court's decision'in this case is consistent with the
Supreme Court's most recent decisionsregarding the preemptive

In
effect of federal law in the field of nuclear energy.

State E'nehev Resources' Conservation &Pacific Gas & Electric v.
103 S.Ct'. 1713, 1726 (1983), the Supreme

U.S. _,

|
Develoement, _

!
' 6

i
3

. . . .

--
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Court held that the federal government maintains c;=plete control

of the safety and nuclear aspects of energy generation while the

states retain traditional authority over the need for additional

generating capacity, the type of generating facilities to be
licensed, land use, rate making and the like. In essence,

federal preemption in the field of
Pacific Gas establishes that

In this case, regulation of thesafety regulation is complete.
the Kerr-

manner in which radioactive wastes are disposed of at

McGee site is clearly within the field of safety regulation.
t

The court rejects the contention that the United States*

Xerr-McGee,
Supreme Court's recent decisien in Silkwood v.

U.S. . ,104 S .Ct. 615 (19 8 4) supports plaintiffs'' position that
In Silkwood, the Court held

there is no preemption in this case.i

federal law did not preempt the compensatory and punitive
that

damage claims of an individual injured as a result of exposure to
3

That caseradiation at a federally licensed nuclear facility.
did not deal with preemption in the context of a state' law claim'

for injunctive relief which directly conflicts with the NRC's
3

authordty over the regulation of the disposal of nuclear wastas.
.,

Defendant here has not challenged plaintiffs' damage < claims.
the court holds that. plaintiffs' claim for injune-In sum,'

the Kerr-
tive relief regarding the disposal [of the materials ;at

is preempted by federal law, which law. places theMcGee sitt
controversy within the jurisdiction of the Nuclear ' Regulatory,

Thus, defendant's motion to dismiss'this aspect of
! Commission.

,

-

.

'

.

1

.

I .

!
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plaintiffs' cotr. plaint is granted.
..

ENTER:,

.

0||~

UNITED STATE S3ICT JUDGE

.

, ,

.

February 13, 1984 .DATED:.
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ISTRICT COTTI.T. NORTn'IRN Dif
,

UNITED STATE. EASTT.RN ~ DIVISION*-
.

FRANK J. McGARR
Ns=e of Presiding Judge, Eonerah!. 2/13/84 __-

Data
82 C 6323

Cause No__ KERR-McGEE , CHEMICAL _

DONALD E. BROWN, et al. v.

Title of Cause
CORPORATION, e tc . __

Brief Statement' __
of Motion

_The rules of this court require ecunsel to furnish the r.s.mes of all parties entitled tonotice of the entry cf an order and the names and addresses of their attermeys. ?! sse
.

,

do this immediately below (separate lists may be appended).
__

Names and _

Addresses of
movin; counsel -

'

t

Representing
.

.

I Names and _

Addresses cf
-

other counsel -

I entitled to
notice and names
of parties they
re; resent. _

.

,

Reserve space below for notations by minuto clerk\
} pursuant to memorandum opinion and order entered this

~

)
day,. defendant's motion to dismiss that portion of@|
_ plaintiffs' claim which: requests injunctive relief

.
'

i
j

g

j
egarding the disposal of'the materials at the Kerr-

~

\ Ig

ee site, is granted.--DRAFT
/g

\ 1

|
_

Ha ' this mer f andum to the Clerk.et rise to address the Courtuntil motien has been caHed.
I Couns wE l

. - . ._. .
. .

. _ _ - _ _ _ .
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1 .fi V. di
j ^, rights actaons. See . City of Newport a and no , ,

p~ Fact Concerts,453 U1247 (1981); Bell e. For the reasons expressed above, the o
fede

City of Xilssoukee, 746 F.2d 1205,1270 der of the district court is affirmed.
,

preemp ;

' remoVSI *I * |
3 Oth Cir.1984).58 'Ibe district court might # -

i7

injuretaon 5I. have meant "CTA" to refer to all of the
4 defendants in the action. If this were true, Affi2me ,*

bowever, the finding is conclusorr. it is ,h,_',,g Cudahy, ,1

devoid of suh=wh=ry findings that would concurring | |a
establish the requaite state of mind fori

- ,

each of the indmduals.

h Our d=~~6 of this point is academic, 3* Federal (
'

An ordehowever. CIA does not appeal from a
,

p-
final judgment; the issue of damages re- Donald E. BROWN; Edith R. Brown: Ed. nyiDE.***"j!r <

f mams to be litipted. See Festen: Ceo. of anwin E. Brown: Betty Wolsfeld: and ,

i 1292 )(1)y
| | p4pient Company of Amenca, Inc. a West Chicago State' Bank, as Truste,

Bolf Associates, Inc., 463 F.2d 101 (2d n/t/m 213, dated September 1 6, 1969, "*r courtsi
dis CCir.), cert. denied, 409 UA 1040, 93 S.Ct. Plaintiffs Appellants,

523,34 T.m 9A 489 (IM2) (judgmen't deter.
*m .

4 ,, tic"S' Imining liability but not fixing damages not

S final under 28 USC. I 1291). Our junsdie- EERR-McGEE CHEMICAL CORPORA. 2. Health. a
"

6 tion over this appeal is based on 28 USC. TION, a Delaware Corporation, By EM
'

** { 1292(a)(1), which authorizes unmedsate Defendant. Appellee.- ment in fan
ha appeal from orders granting or denying property 05
-

injunctions. The challenged finding has No. 84-1294.
~ be moved e-

nctking to do with the issue of the appro- United States Court of Appeals, plaintiffs p:
prsatana== of the injunctave relief ordered Seventh Circuit. scught; the ,''

by the district court; it goes only to the denial of 1r |i
,

issue of damagen. While lack of junsdie. Argued Nov. 9,1584. peals Jur
, ,

,y taon does not bar us from conaxienng ques- Decided July 18, 1985. g 1292(a)(1)

:j.-.
!

see 9 J. Moore, Moore's Federal Practace court order
tions going only to the issue of damages, court jurisc

k
-

*

| 1110.25(1](1985), we have previously noted Adjacent property owners brought se- ing, refusin
the " strong judicial policy ... agamst al. tion requesting state law injunction order. pg,g
lowing piecemeal appeals through the re. ing facihty owner to remove toxic wastes. g,:
view" of otherwise unappealable questions,- ;

I in the course of renewmg substantively 'Ibe United States District Court for the "

unrelated interlocutory appeals. Alezas. Northern District of Illinois, Frank J.
* ,

der v. Oscopo Park District,709 F.2d 463, McGarr, Chief Judge, granted pardal sum-h W h at.,

470 (7th Cir.1983); see also Nelene Curti, mary judgment in favor of defendants on' ' " " * * *C .

Industries, Inc. s. Quech and Dorishi count seeking an injunction against facDi:7 Psa!.
,

On appeal, the Court of Appesh,:

*3 Co., 560 F.2d 1325,1335 (7th Cir.1M7), Hartmgton Wood, Jr., Circuit Judge, beg
owner. 4. Health

.

cert. densed, 434 UA 1MO,98 S.Ct.1252, that:- (1) Court of Appeals had junsdictxe Failurt
~ (n[ .

. ''

55 7 W 9A 772 (1978). CIA willbe able to9

4.J obtain renew of the district court's find- over the interlocutory order; (2) plaintiffs'
to request

.

failure to seek prahminary injunction did allejring th
.

'I 4 ings and conchasions as they relate to dam- not preclude finding that serious or irrepeer's prc,pe:

J. j ages after a final judgment is entered in rable harm would result pending district. health and
the case. 'Ibus we darkna to consxier

?} -
F eves relatmr to damages at this point. court's final decision; (3) when rad.atms

ing that in' '

tial summa

12. Bounroer, a local government entiry's "iman>
Consury of Sasuremort. 756 F.2d 564, 567 (M ,, counts.

1
Qr.1985) (findine immunity of Elinois aime MPair or <jP airy from dammyre Ear 4=frng liabdity for puni-

tive .'===g== may be warved by federal or stase waived by stanne). remove all'

law.* As#, 746 F.2d at 1271. Ser Kater v.
-.
"

*

i
.

J

e

h
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'

One as 767 F.2d 12s4 (19ss)
'

location would result in serious, perhaps
g;on bazards are inseparable, irreparable, consequences that could be ef-

der the Atomic Energy Act
'

) is' g,. taw injunction ordering fectively challenged only by immediate ap-the g
wastes; and (4) request for peal.s

3

[ was preempted by federal law.
Ip*3

When radiation and nonradiation haz. *

ed.
Circuit Judge, filed opinion ards an inseparable, federallaw under the
part and dissenting in part. Atomic Energy Act [42 U.S.C.A. 6 2011 etCo

seq.) preempts a state-law injunction order-#-,vd ing removal of the wastes. Atomic Energy
Act of 1954, i 1 et seq., as amended, 42

-

k y,ders! C#"#**
;

cal effect of de-
,

U.S.C.A. j 2011 et seq.order having p
,j necon is considered a denialAs

-

6. States #4.10
*n: Ed. nF88 etion for purposes of 28 U.S.C.A. State law and state law remedies, are@hfeld; and /*N )e, which provides that appellate

*
f interlocutory preempted if federal law so pervades a

c

l jurisdicti n
,stts hav orders granting, continuing, given field as to evidence a congressionalTruste, f

. 16, 3gg
,M , refusing or dissolving injune- intent to occupy that field.

,r

Ng 7. States *4.10
Even if Congress has not entirely dis-I .,,ss.

A p.Ith and Environment *25.15(3.2)
g granting partial summary judg- placed state law in a field, state law is still !

''

tpORA.:

# gin fsvor af facility owner on adjotumg preempted if an actual conflict exists be-
ration.

tween state and federal law; such a con-

h,,7 owners' request that toxic wastesd elsewhere, district court denied flict occurs when it is impossible to comply
-

| '

with both state and federal law or where
*'

hcHs part of the injunctive relief theYt; therefore, that order constituted a state law stands as an obstacle to accom-
*

ppeals,

g of an injunction giving Court of Ap- plishment of full purposes and objectives ofI
under 28 U.S.C.A. Congress.

'

g urisdictionps)(1), which provides for appellate8. States *4.10

.
j"

5.
jurisdiction of interlocutory district Notwithstanding federal regulation of

g orders granting, continuing, modify. radioactive materials, a private plaintiff .

brought ae. g refusing or dissolving injunctions. may rely on state law to obtain injunctive
.t rd g federa Courts #573 relief from nonradiation hazards that do not

WhDe a party's failure to seek pnlimi- involve radiation hazards.; .I w -

my injunctive relief is a good indication 9. States *4.10' m fo e'
J- est the status quo can be maintained until When Congress evidences an intent to

* "I ** ee ulti=ste conclusion of the litigation, it occupy a given Beld, any state law if only
encants on .e not a conclusive bar M '-t9utory ap. within that field is preempted.

-

j inst facilit7 p f.
, 10 States *4.12

,
t

! )f; pPeals,
& Health and Farironment *25.15(3.2) Adjacent property owners' request for' , hsid

Failure by adjoining property own'ers an injunction ordering facility owner to
' 'u e
i jurisdiction

a request pteHmiwy injunction.in suit move toxic wastes elsewhere was preempte) r' .intiffs'
2d ion did ering that taxic wastes on facility own- ed by federal law, notwithstanding. that

s's property h&d caused harm to their i2 function would not have ordered the Nu-: or irrepa-
halth and property did not preclude find-

2i diation
at that interlocutory order granting par. clear Regulatory Commmion to license ang distnet

specific waste disposal site, as it would
ta! summary judgment for facility owner have prevented the NRC from choosing theg gg
a count seeking order that facility owner site recommended by the NRC staff, andEs wry
'gae or destroy existing structures and thus would have stood as an obstacle to the

,

amore allhazardous wastes to some otherI .

i .

l.

|/s. '

~ Vy{.[$
g .?. ,.

'
..3-f;,;

-.
4

* N._ ' h-
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twenty-seven acre storage and dis
accomplishment of the full purposes and' site, and an eight acre intermedish

that rats ,
..

4 tered *
objectives of federal regulation and radia- connecting the other two. Fiem 13D us bok
tion hazards. Atomic Energy Act of 1954, 1973, Kerr.McGee and its predecess,% !the

4I ero
waster

il 11(eX2),83,84, as amended,42 U.S.C.A.panies used the factory area to I
IDCjude ha1

;

}} 2014(eX2),2113,2114. -- inonazite cres containing thorien, s i um s

ral radioactive element, and then dig h *
andH

b Walter P. Maksym, Jr., Botti Marinaccio of the solid andliquid wastes in the

!
& Maksym, Oak Brook, Ill., for plaintiffs. Kerr McGee stopped pr g the I

area.
m nazite res in 1973. but continue:g e disi

f
appellacts.

#'"'' * * **# N *'7 Ces predecesscJohn C. Berghoff, Jr., Chadwell & Kay-
ser, Ltd., Chicago, Ill., for defendant appel- mission ("NRC"), to possess and ste%(lluted tl; further ;rium ores at the West Chicago site. pg'

g'
ant to a July 1977 order of the NRC,ler. ed melti; |

Before WOOD and CUDAHY, Circuit McGee has submitted to the NRC s m, mounds of :

Posed plan for decommissioning the 4j estammaand WISDOM, Senior Circuit
>

Judge." tive West Chicago site and for dispotb I
derground |Judges,

HARLINGTON WOOD, J r., Circuit the contaminated materials. On M*1t
site *2C'* 1

1983, the NRC issued its Final Envirog f
set by the |
Donald B 7, Judge. tal Statement ("FES"), which outlined m { that rain ( |This case is yet another lawsuit concern- alternative proposals and recommes. ; his yard.

ing the approximately forty-three acres of that the buildings be razed and the g jplaintif f
<

land known as the Kerr McGee West Chica- be encapsulatec and stored on the si:e g :3
!

go Rare Earths Facility. See City of West an indeterminate time period. The 4p of
Chicago a United States Nuclear Regula- mission subsequently authorized the A'etion orde:

tory Commission, 701 F.2d 632 (7th Cir. ic Safety Licensing Board ("ASLB") to k,, -ty and to
stroy the

Rlinois a Kerr.McGee Chemical a hearing on the FES -as requested by w )1983);
Corp., 677 F.2d 571 (7th Cir.), cert, denied, Illinois Attorney General.j to some

459 U.S.1049,103 S.Ct. 469,74 L.Ed.2d 618 compenss'

This time we are asked to decide
Plaintiffs-appellants Donald E. Bms|sought e

whether the Atomte Energy Act, as amend- Edith R. Brown, and Betty Wolsfeld e iages. Ke(1982).' ,

the equitable and beneficial owners of tn iaD the w
ed, 42 U.S.C. I 2011 et sey., preempts a
request for a state-law ununction to re- parcels of *esidential property whose bed g

,
that fedt

.
e

move nonradioactive hazards when the non- yards abut the Kerr-McGee site. Plz=c {j,,,,3,,,

radioactive and radioactive materials are rent the 904 Joliet Street residence tolh
,g g

'

i inseparable. We hold that the federallaw and Mrs. R. Gill, and Donald Brown sa!hremoved

preempts plaintiffs' request that the dis- mother Edith reside at 914 Joliet 5:na
The dist:I

i. preempt,
trict court order the defendant Kerr McGeePlaintiffs brought this action on s we summar-6 to move the waste material to another loca- ty of state law tort theories. PlaicMcGee.2

}5 allege that the buildings on the Iw judgmention.
McGee property are in such a sts:t d;

3 L disrepair as to constitute a public sadp
C.S.; The Kerr McGee property in West Chica- vate nuisance.8 In addition, plaintiffs dus

- W8 fi'

go consists of an eight sere factory site, ad) broken glass on pavement below wah .court orY.
* The Honorable John Minor wisdom. Senwr '"ir.e) boards off windowsscanered througbas * Flaintifcuit Judge for the Fifth Circun is sining by f) maimi linerI ble tog

1. The plaintiffs allest that the current condi'
g) fallen 4 m houd #. \. desagnacon.

P''*'**
*1 **%

tions existing in the factory area include: and %
h) fallen. collapsed, and saggmg roofing 8

-

2. Althe
a) open pits filled with refuse and chemicals:

%
empty beer cans, boules, anda2 .

b) holes in floors two through four of build-
one to

1)i \
ing 9, averaging three feet in diametert er"

c) loose glass in windows;.

T p .I
* .x ?t

.

J'A *

. .

Rs :

A.- -
. , . -

^.
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One as 767 F.2d 12s4 (l9ss)

rage and dis rats from the disposal site have en- ment for defendant on count I is appeala.
"I

intermediate 'N
the Browns' backyard and made num- ble. The order is obviously not final, and

.

:
er# oies. The plaintiffs also allege that the district court did not certify the issue btwo. From 193 b

8 "s predecessor *t rastes dumped in the storage area under 28 U.S.C. I 129Ab). Appellants ar- y
y area to p, jude hazardous chemmle such as bari. gue, however, that this court has jurisdie- '

un'g thorium, a ** sulfate, sodium phosphate, ammonia, tion under 28 U.S.C. i 129AaKI) because

it, and then disposed ylerAmmetetrascede acid, sulfuric the summary judgment had the practical
8

utes in th g d, add kerosene. According to plain- effect of denying plaintiffs' request for
t..opped proces tiffs, the @ wastes deposW in pads pemaned Wunse W %am 6

,

' . but continues, u i st the disposal site by Kerr McGee and its [1,21 Seedon 129AaX1) provides thater .

, e Regulatory Co &rs have permeated the soil and appeUate courts have jurisdicdon of inter- ,

' ' ness and store ho. Dated the water table. The water table locutory district court orders " granting,,

Chicago site. Pu further polluted, plaintiffs allege, as rain continuing, modifymg, refusing or dissolv-
er of the NRC K pd melting smw permlate through the ing injunctions." 28-U.S.C. I 1292(aX1)

: the NRC a younds of solid waste and thereby become (1982). The plaintiffs never moved for an
t ssioning t}. ecotsminated. Plaintiffs claim that the un- injuneden, but an order having h prac-
. and for disposif derground waters near the Kerr McGee tical effect of denying an injunction is con-

'

., . ls. On M sjt, esceed the water ponudon standards sidered a denial of an injunction for pur-s
,,e by the Blinois Pollution Control Board. poses of section 129AaX1). See Carson n

.

M( FinalEnvinm' ' *

ich oudi%i I)anald Brown also stated at his deposition American Brands, Inc., 450 U.S. 79, 83-
',and recommen g3,t rain dmns off the wasta pDes and ina 84,101 S.Ct. 993, 996, 67 L.Ed.2d 59 (1981);

sd and the wnsm
kinyard. Data Cash Systems, Inc. s JS & A Group,-

t .ed on the site to, Pisindffs' complaint requested three Inc., 628 F.2d 1038,1040 (7th Cir.1980).
.

3 period. Th Ce t'7P, of relief. Count I sought an injune- Here the plaintiffs' complaint sought in-
i sorized the Atom. tion ordering Kerr.McGee to repair or de - junctive relief in count I and damages in ,

a ("ASI.B") m hdd ,,ey the existing structures n the proper- counts II and III. By granting parnal *

.as requested by the ty ad to nmove au the hazardous wastes summary judgment in favor of the defend-
, , , , to some other location. Count II sought ant on plaintiffs' request that the wastes*

compensatory damages, and count III be moved elsewhere, the court denied themaid E. Brown,
sought compensatory and punitive dam- plaintiffs part of the injunctive relief theyBstty Wolsfeld are
sges. Kerr McGee, offering affidavits that sought; thus the court's order constitutes

Fal owners of two
n!! the wastes are radioactive and arguing a denial of an injunction for punoses ofr erty whose back.
that federal law preempts a state. law in- section 129AaX1). See Plymouth County:twe site. Plaintiff jac: ion, moved for dismissa! of that part Nuclear Information Committee, Inc. n

eet residence to Mr.
of count I requesting that the wastes be Boston Edison Co., 655 F.2d 15,17, (1sto ld Brown and ha -

removed and stored at some other location. Cir.1981).tt 14 Joliet Street ne district court agreed that federal law
Prior to the Supreme Court's decision in

.is action on a varie- Ireempted such relief and granted parnal
Carson, a finding that the summary judg-

tl ) ries. Plaintifh =mmary judgment for defendant?Kerr-
ment had the practical effect of denying an

.

ir i on the Kerr. IkGee.8 Plaintiffs appealed the summary
in such a state of judgment order to this court. njunction would end our inquiry and we

would take Junsdiction.. See Data Cashtte s public and pn- Systems, Inc., 628 F.2d at 1040; cf South !

.

.ti i, plaintiffs claun , II. Rend Consumers Club, Inc. n United +
nd We first consider whether the district Consumers Club, Inc., 742 F.2d 392, 394 1* * * * * *

court order granting parnal summary judg- (7th Cir.1984). Carson, however, requires .It
8- I

Maintiffs further claim that the area is e. ant subminaf a copy of the FES. two affidavits.
.

abao&oM equipmeer. ble to the *public in general and children in and portions of deposition testimony in support j-paracular through and over fences * and has
of its motion. Since the diarict court relied on 3madequate security and lightins.*
at least the FES. we treat the motion as one for I-[broofins. andes,and c6 1 Ahhaugh the defendans phrased its motion as """""'y judgment. Fed.R.Civ.P.12(c). j1

,

= = d pan of the complaint. the defend.
4
5

i

. .. ;f $
fest,

T.abII@ir.. . . -

a.-k
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courts, including a panel of this - gg81). This I
In Carson, the Court held that an have read Carson narrowly to app 17 Supreme Wmore.

h interlocutory order of a district court is to interlocutory orders that did not gg each of th'
.

undiimmediately appealable under section
h'udsdiction,yplained in 'the merits of appellants' claims or di[d f

-

1292(aX1) only if the appellant demon-
,

dispose of all requests for injunctive
haps irreparabl.

*
*

- strates that the order has a " serious, per-
See Winterland Concessions Co. v. T 1

I haps irreparable, consequence," and that .735 F.2d 257,260-61 (*lth Cir.1984); C%m
Cdf80"' 'ent.

the order can be "effectuaDy challenged" 9#;#
! only by immediate appeal. Carson, 450 for National Security Studies v. Cent F.2d 1170,1173-

et.

US. at 84,101 S.Ct. at 996 (quoting Balti- Intelligence Agency, 711 F.2d 409,l' more Contractors, Inc. v. Bodinger, 348 (D.C.Cir.1983); Tokareik v. Forest igz
the Court ** *
csse now used s-

U.S.176,181, 75 S.Ct. 249, 252, 99 led. ScAool District, 665 F.2d 443, 446-c q distincoon, refle
-

7' 233 (1955)). Although this two.part test Cir.1981), cert, denied, 458 U.S.1121,lg that " series,
- seems straightforward, there is some dis- S.Ct. 3508,73 led.2d 1383 (1982). g quences' wp

agreement-both among circuits and with- courts rely on General Electric Co. e. g immediate * ;

in this circuit-as to whether Carson sp- vel Rare Metals Co.,2S7 U.S. 430,433,g n. 11, 101 .
plies when the interlocutory order address-S.Ct. 202, 203, 77 led. 408 (1932), for tk Shi
es the merits of the M= rule that an interlocutory order disposy 472'

3rd

in Carson, a disenmination case, the Su. of all requests for injunctive relief ag we need ,.ot.

preme Court held that an appeallay from a addressing the merits of the case is i:gcies, however, I
district court order denying a joint motion diately appealable under section 1292(an)

The courts af(
th' *** ""*

of the paroes to approve and enter a nego- and Gardner and Carson for the propg
tiated consent decree. The Court decided tion that an order either not disposing eg m'dt* , "T*#

*

that, because the order would cause the all requests for injunctive relief or not 24 f I '"* #I-

plaintiffs to lose both their right to settle dressmg the merits is immediately appeasorreq

the case and any job opportunities that ble only if the appellant shows a "seriog sPM e nd

perhaps irreparable, consequence" that tu ;{the order dismight arise under the consent decree, the
be effectually challenged only by im::4 I', ctiveorder had "'sedous, perhaps irreparsble,

consequences' that petitioners [could] 'ef- ate appeal. See Winterland Concessiog g 735

fectually challenge' only by an immediate 735 F.2d at 261 (citing Gardner,437 U1
9[*fhe distri

ts for in' '

appeal." 450 U.S. at 90,101 S.Ct. at 999. at 481,98 S.Ct. at 2453); Centerfor No.
Carson has raised some questions be- tional Security Studies, 711 F.2d at 412. Ishow that th'

cause, although the Supreme Court states 13 & n. 6; see also Gardner,437 U.S.a
cause serious,

that the " serious, perhaps irreparable, con- 481 n. 7, 98 S.Ct. at 2453 n. 7 ("There is uquences that e

sequences" test is applicable to interlocu- important distinction between an order d' '
only by immed

tory judgments appealed under section ny ng an injunction on the merits and 'or*National See:;.

1292(aK2), id. at 84,101 S.Ct. at 996, the based on aDeged abuse of a discretion '7
413. In the pr

Court relies primarily on cases in which the power over the scope of the action.")
granted summ

.

interlocutory orders were not decisions on (quoting Stewart. Warner Corp. n Ert-
ant with resp,*

inghouse Electric Corp.,325 F.2d 822,2 e
an injunction iSe'the merits of the appellants' Amt.

i to "some othe
Gardner v. Westinghouse Broadcasting (2nd Cir.1963) (Friendly, J., dissenting)k

-
, . ,

but the court
-. Co., 437 U.S. 478, 480, 98 S.Ct. 2451, 2453, Other courts, including a different panel tiffs are enti

57 led.2d 364 (1978) (order denying class of this carenit, have held that Carson pre ,

certification); Switzerland CAcese Associa. scribes a broad rule applicable to P ,
~

' tion, Inc. v. E. Horne's Karket, Inc., 385 Peals under section 1292(aK1)-whether or
,

U.S. 23, 24-25, 87 S.Ct.193,194-195,17 not the district court addressed the at [ 3. Ahhough C4
' -

* ' , led.2d 23 (1966) (appeHants sought inter- of the appellant's claim. See Carson
~c==-

,

i locutory review of district court's denial of' U.S. at 84,101 S.Ct. at 996; South 3 g ,

-
appenants' motion for summary judgment); Consumers Club,742 F.2d at 393-94; s" prme coun i

M Baltimore Ccntractors, 348 U.S. at 177,75 also United States a RMI Co., 661 F - c m on becau
;

1 S.Ct. at 250 (district court order refusing to 279, 281-82 (3rd Cir.1981); Gould s. Co*Q uh
' stay a state court accounting action pend- trol Ieser Corp, 65Q F.2d 617, 621 (W

kh ing arbitration). Consequently, several
.

; .
I

w

. . .' . q?- -

% "-
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;
che as 767 F.sd 12s4 (Im-)

e

tiffs' claim for an injunction ordermg re-
cr.1981). This position is supported by the

,

se Court's suggestion in Carson moral of the wastes, the Winterland Con-
.

tv's cir,

*MYoh %st3ch of the prior cases on appellate cessions approach would require plaintiffsn
tb etion under section 1292(aX1) could to show that the interlocutory order willL dot r,gg

! 0r did not aged in terms of the " serious, per- result in serious, perhaps irreparable,
!* harm. Since, as we noted above, the South

W', irreparable, consequences" require-
.

h ** relj,f'
corson, 450 U.S. at 84-66,101 S.Ct. Bend Consumers Club approach requires .

v. Tregg,
997; see Donovan v. Robbins,752 a showing of serious, perhaps irreparable,-84); Cent, s#8

Indeed, consequences for any appeal under section,* Central h 1170,1173-74 Gth Cir.1985).
f 409, 412 Court even suggested that Xarvel, the 1292(aX1), see 742 F.2d at 393-94, in this

'

.

; '" est /fgff, cs** p used as the basis for the " merits" ~ case boe interpens of Carson wm
dW

446 47 g reflected a fmding by the Court ggag
'. '.121, 102 tbst " serious, perhaps irreparable, conse-in the present case, the depos.t2ons and
,

i .
would have resulted without an* 3. The

a
the Final Environmental Impact Statement -

Co. e. y,s, e'$te appeal. Carson, 450 U.S. at 864

support plaintiffs' contention that toxic,

# 101 S.Ct. at 997 n.11; see also wastes at the Kerr-McGee site have con-W ,433,$3 1
v. Sensalem Township, 663 F.2d5' 4 , for the N tammated their land. Plaintiffs-appellants

: n ,lisposin 477 (3rd Cir.1981). further claim that such contamination has
''li8f an need not resolve these inconsisten- adversely affected their health. Smee m

' % is imme. # owever, because in the present case reviewing a summary judgment we view allh

ge pro (pos;)# two analyses yield the same result, pleadings and supporting papers in the292 aK1

courts adopting the " addressing the light most favorable to the non-moving par-
II8D08ing of ts" approach have held that an inter- ty, see Trulson v. Trone Co.,738 F.2d 770,
f. ? not ad- tory order denying, on the merits, a 771 Oth Cir.1984), we assume that detri-

'

N appeala'- est for an injunction is immediately mental health effects will result between
a " serious, pealable under section 1292(aX1)'only if now and the district court's final decision.

x~ thate** the order disposes of all pending requests Cf RMI Co.,661 F.2d at 282 (no continuing
t immedk y njunctive relief. See Winterland Con.

'oncessiona, ,,, ions. 735 F.2d at 261. If some re. harm during trial). Furthermore, accord-
ing to plaintiffs, every rainfall or meltingtr. 437 U.S. pests for injunctive relief are still pending snow flushes more of the toxic wastes into

ta for No. e the district court, the appellant must
,

'l . at 412- show that the interlocutory order will their water supply. These effects, because |

437 U.S. at esse serious, perhaps irreparable, conse- they are more than compensable economie
T tre is an penees that can be effectually challenged losses, cf South Bend Consumer Club,'

in rder de orJy by immediate appeal. See Centerfor 742 F.2d at 394, are serious, perhaps irrep-
its and 'one National Security Studies, 711 F.2d at arable, consequences that plaintiffs can ef- e

iscretionary c3. In the present case, the district court fectually challenge only by immediate ap- ?
*

e : tion.' ") panted summary judgment for the defend , peal 8 See Carson, 450 U.S. at 86-90,101
p. i. West. ut with respect to plaintiffs' request for S.Ct. at 997-999 (lost job opportunities con-
.2d 822,829 ininjunction ordering the wastes removed stitute serious, perhaps irreparable, harm).
n ing)). to "some other safe and distant location,"

. ht the court did not decide whether plain- [3] Citing Plymouth County Nuclear
fes at panel tfs are entitled to the other requested Irgformation Committee, Inc., 655 F.2d at

' ,

Carson pre.
, .- all ap, a;:netive relief, Thus, even though the 18, defendant KerrMcGee argues that

II'trictcourt addressed the merits of plain- plaintiffs' failure to seek a preHmmary in-
.o tther or *

!
1(ne merits L % Carsoes requires bah h the der decision. R- the irreparable effects could '

" arson, 450 mae nenous, perhaps irreparable, conse ' result between the <nmmary judgment and the

so A Bend
querces and that the order can be effectually appeal from the final judsment in the present'

cha ensed" only by '==d= sppeal the Su- case, an appeal from the final judgment may
g .94. ses pee Court found the second prong sausfied in not pnmde plaintiffs adequase relief from the
3., 661 F,33 cram because the senous, irreparable conse- km h h the der can k &
uld v. Con- 9eces could result between the time of the 'cually challenged only by immediare appeal.

;7 121 (5th % order and the diana coun's final
,

!

.

$,
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1240 ab2thzr thethat can be effectually challenged only ponradiatiorg
junction precludes a finding that serious or immediate appeal. We believe that a

States Pow'
4 di the

irreparable harm will result pen ng lants have met their burden to prove g* 1143,II4 bf district court's final de:ision. We agree consequences and we therefore find ards), affd -
that a party's failure to seek preHmmny order appealable under section 1292 l gA1.2d576

'.< >

injunctive relief is a good indication that ,f, power (
.

the status quo can be maintained until the
See ggg, g f.2d 26E

ultunate conclusion of the litigation..

IS The 6 strict coun held eat Pism- ,ggs distinci South Bend Consumen Club,'l427.2d at
394. But "a good indication" is not a con- tiffs} request for an mJunecon orderiyKuage of se-

,

%. - et {, 3d.' See that the wastes be removed and storg .#clusive bar to interlocutory appeal. y,gg,U'
Kartell e Blue S.iield of Kossachusetts, elsewhere was preempted because sneh a
Inc., 687 F.2d 543, 553 n. 21 (1st Cir.1982). order would conflict with the Commission.,

g.' <

In Plymouth County, the plaintiff waited exclusive authority over the disposal of ,,,
or''

,

nearly a year and a half between the denial dioa:tive materials. Flaintiffs and arnicue for iI

of its motion for a preHmmary injunction State of Illinois, relying on Illinois a ren,
,g,,,g ,

-

r.nd its appeal of the dismand of that part #cGee and 42 U.S.C. I 2021(k), argue that 42U.S.C.I,

of the complaint requesting injunctive r,. federal law preempts state agulation e preemp , ,
} lief. 655 F.2d at 17-18. In South Bend rudiation hazards but not state regulag ,{ cf

Coneumers Club, the appellant delayed re.of nonrudiation ha:crds. .Furder
o,,m

questing a prelimmary injunction. appellants argue, since Illinms law pertti4 porchern 1742

F.2d at 394. Thus in both cases the par. a court to order exhumation of hazardon: 50. By cor-

ties' actions implied that no serious harm wastes, see Fillage of RTisonville t SC4 determine '.

would occur without a preHmmary injunc. Services, Inc., 86 Ill.2d 1, 31-36, 55 Ill.Ds
. g

, **
i

499,514-16,426 N.E.2d 824,839-41 (1981),i nuclear po
tion.

stric coun can nnd eat de nonr:6 i g,, p ,,7
[41 The present case differs in that herede

-

prelimmary,injunctive relief was impracti- ade hazards of ee Ken McGee wastes |
EnerFy Rd

jusdfy de mmoval of de wastes to and 5 opment C
cal. Plaintiffs claim that the toxic wastes We disagree, however, and how , 08,103 S.C

1' on Kerr McGee's property have caused, and
>

er site.'

continue to cause, serious, perhaps irrepa- that when the radiation and, nonradiation
(19g3), j

hazards are inseparable, federal he ,,7 ,,jy,
rable, harm to plaintiffs' health and to their-

property. If Kerr McGee were still creat- preempts a state-law mjuncom orden4
relief fror
not involv'

ing and dumping toxic wastes on the site, removal of de wastes. K87"'##6
plaintiffs could request a prenmmary in, State law, and thus state law reo If the e

l.

junction enjoining Kerr.McGee from fur- edies, are preempted if federal law so peoMcGee sit
(6,7)

'

But plaintiffs admit that vades a given field as to evidence a c.. tion haza:
'ther dumping.

Kerr McGee has not operated the factory gressional intent to occupy that 5eli
'

'

actin to
since 1973, and it would be irrational for a

'

Silkwood s Kerr-McGee Corp., 464 US removeddistrict court to enter a preliminary in-
junction ordering Kerr.McGee to remove all 238,104 S.Ct. 615, 621, 78 L.Ed.2d 443locatim.'' |

Even if Congress has not entire!y 111.2d at ;#- toxic wastes from the West Chicago site. (1984).
displaced state law in a field, state is, , N.E.2d a

p? , See Triebwasser & Kat n American Tele-still preempted if an " actual conflict" exisu intend fes
.

phone & Telegraph Co., 535 F.2d 1356,
1360 (2nd Cir.1976) (purpose of a prelimi- between state and federallaw. Id. Suchnonradior

conflict occurs "when it is impossible to
j.

J nary injunction is to maintain the status comply w th both state and federallaw" or
4. nhou

j quo, not to give the moving party affirma- preempt

tive relief equivalent to the ultimate niief "where the state law stands as an obstsek!

f \ sought). Consequently, m the unusual czr. to the accomplishment of the full purpeem
com ha1

*d'
i

Id. *ad sta

L,;
eumstances of this case, we believe that and objectives of Congress."

,

When a state regulation concens f
- ,

plaintiffs' failure to request prehmmary m-
.

.[8]
junctive relief does not preclude a finding an actmty involving radioactive materish,

a . ,,,,

g'k that.the district court order will result in the preemption issue normally turns on

q %. serious, perhaps irreparable, consequence-d,
'

4

*

c,
;1

W
"@

. .9

' -
# *
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-

Che as 747F.2d tz34 (198s)
, '

ptber the state is regulating radiadon or See 42 U.S.C. i 6929 (1982); City ofPhila.i-

. 'RIT by tion hazards. See, e-p., Northern delphia n New Jersey, 437 U.S. 617, 620-
t Eppel. Power Co. n Minnesota, 447 F.2d 21 n. 4, 98 S.Ct. 2531, 2533-34 n. 4, 57
Ve

such 43,1149-54 (8th Cir.19'll) (radiation haz- L.Ed.2d 745 (1978). Furthermore, because
. d tho ), afd 405 U.S.1035,92 S.Ct.1307,31 the plaintiffs seek to abate the nonradia-

2%1). 576 (1972); Marshall a Consum- tion rather than the radiation hazards, re-

,,, fo,cr Co., 65 Mich App. 237, 247, 237 moral of separable, nonradioacdve material
pp.2d 266 (1976) (nourad2ation hazards). would not cause a conflict between state

il t ple 3 p distinction is reflected by the lan- and federal law. See Rlinois v. Kerr.
.rdering g of sectiun 274(k) of the Atomic Ener. McGee, 677 F.2d at 582. Our analysis is .

1

ed stoaq get ("AEA"), which states: made somewhat more complex because, as I
S, such en (t) Nothing in this section shall be con- both parties agree, the radioactive and non- .

"r. 2 sion's strued to affect the authority of any radioactive materials are " inextricably in-
pnaal of ro State or local agency to regulate activi- ternuxed." i

'

2nd amicus ties for purposes other than protection
s i. g,,.r- attinst radiation hazards.

(9,10] In this case, we find no explicit
cugressional intent or pervasive federala; .,ue that d U.S.C. ( 2021(k)(1982).* Thus the AEA

- sche =e that pree= pts the state laws niied
-

' ulation of pts a state attempt to impose more
r- ulation gent limitations on the radioactive ef. on by plaintiffs. When Congress evidences

r. ermore gents of a nuclear power plant. See an intent to occupy a given field, any state
. t*, permits y 4ern States Power,447 F.2d at 1147- law falling within that field is preempted.

-

hozardous ja,, By contrast, states retain the power to Silkwood,104 S.Ct. at 621. Thus the AEA,
il v. Sca germine the need for additional electricaj which provides a pervasive schem,e for reg-
5 Ill.Dec. ,pecty and they may choose not to build a ulating radioactive materials, preempts any .

-41 (1981), gelest power plant for economic reasons. state regulatie of r'adiation hazards.s
le ontab- See Pacific Gas and Electric Co. v. State Northern States Power Co., 447 F.2d at

1147-50. But while an Illinois law regulat-e wactes g.,cfy Resources Conservation & Devel.
a w anoth. ,p,nent Commission, 461 U.S.190, 205- ing radiation hazards would be void, see
, and hold s,103 S.Ct.1713,1722-24,75 I.Ed.2d 752 Cowmonwealth Edison Co. v. Pollution
>n diation (1963). Analogously,' a private plaintiff Control Board, 5 Ill. App.3d 800, 801, 284 L.

hI law say rely on state law to obtain injunctive ~ N.E.2d 342, 342 (1972), the laws relied on .

1 ordering niic.f from nonra&ation hazards that do by plainnfis are undoubtedly valid in some [
wt involve radiation hazards. Rlinois v. circumstances. These laws do not regulate

'

:

!

IrrdeGee, 677 F.2d at 582. radiation hazards but instead concern pollu-

If the nonradiation hazards at the Kerr. tion standards, building codes, and publie [# "

$ "$.
* # MtGee site were separable from the radia- nuisance. Indeed, as we held in Rlinois v. L

g tion harards, plaintiffs could maintain an Kerr.#eGee, plaintiffs can bring an action !.
g rtion to have the nonradioactive wastes based on these laws against Kerr McGee as $

.

ma ved "to some other safe and distant long as the remedy involves no radioactive
Ed.2d 443
,ot ntiroly kati n." See Mage of Wilsonville, 86 smad m E2d aN )

,, 13, ;, !!L2d at 35-36, 55 DI.Dec. at 516, 426 Nonetheless, plaintiffs' request for in- |

NI.2d at 841. Congress clearly did not junctive relief is still preempted if a conflict.gict gxigt,a

Id. Such a a' tend federal law to " occupy the field" of exists between state and federal law.-To

ao' ible to unr 6oactzve hazardous waste disposal. determine whether a conflict exists, we ;

;raa sw" or 4 Akhough this provision applies only to the Comm'n. 461 U.S.190,210,103 S.Ct.17t3.1725.
in obstacle peanptive effect of section 274, the Supreme 751.Ed.2d 752 (1983). ..

*'

}} > yposes Court has interpreted section 274(k) as a reflec.
-5. States may =ane responsibilir' for the regu.

'

tion of the sencral dimeion between federal y
f. I ed mate authority to regulate acovities covered lation f some radiation hazards by entering an

.
~

,

br the Atomic Energy Act, as mW h agreement with the NRC. 42 U.S.C. 5 2021(b).
conce A,9 c , g This provision is not applicable here, however,

Ammm, co,uarmtw,r & Dewlopment ,[g, .
" "#D. te *

t
!

.

%. . tc

hn -
5M.D.
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*hroved disi( 1242 Kerr McGee to remove the byproduct g dards set'

mustlook to the facts of the case. Illinoisrial from the West Chicago site would,dtion Agency f
e.

The5* a Kerr McGee, 677 F.2d at 581. effect, substitute the judgment of the health and th
*

1

# wastes at the West Chicago site, because trict court for that of the NRC as to %,, and norcion-] they consist of "the tailings or wastes pro.er on-site encapsulation is the best g with the dis-
duced by the extraction or concentration of of storing this byproduct material g See 42 US.'

a '.
d pri-

... thorium from any ore processe the injunction sought by plaintiffs gg U.S.C. I 200
'

maxily for its source material content," not order the NRC to license a epg mental Prote
.

,

constitute " byproduct material" under the waste disposal site, but it would pregand Thoriun:! .
d" Atomic Energy Act, as amended by the the NRC from choosing the site ref il 192.40-12
L ' Uranium Mill Tailings Radiation Control mended by the NRC staff. Furthermore[t,.the NRC sta:TL- g

42 U.S.C. I 2014(eX2); see FEC, at federal law does not preempt plainti and nonradia-b,. Act.
H-4, H-5 ("[ Alt least 60% of the monazhe request for an injunction, nothing preven,natives, weig

I
ore was processed primarily for its source neighbors of other prospective sites fg costs of de ai

)' | material content and Ge resulting tailings relying on state law to obtain injug on-site encap:

and wastes are clearly byproduct materi- praventing NRC consideration of those ghearing on t! ;1

al"). The NRC has exclusive authority to cations. Such state law remedies, thou
, *'''

# * ""hresrulate the radiation hazards of the by- not attempts to regulate the radiario '''''g,'"
*# *IS

product material * and Kerr-McGee munt ards of byproduct material, nonetheka.i,
-

obtain a license from the NRC for decom- terfere with the NRC's ability to choose tg',-

-

missioning the West Chicago site and dis- method of disposal that, in light of radia. rdecide t
See 42 US.C.

posing of the wastes. tion, nonradiation, and economic conside4
ing hearing

J

We them on the Statej'
i 2113-14. tions, is the most appropriate. Chicago, wh |

Plaintiffs asked the district court to or-fore hold that plaintiffs' request for sa j their interes |
der Kerr McGee to remove the wastes to injunction ordering the Kerr.McGee waste p, g 3 |

'

"some other safe and distant location." moved elsewhere is preempted because,g
granted, the injunction would stand "as u

, q,,,g fa, ;; ,
Plaintiffs and amicus argue that the insep.-

arability of the materials should not alter, obstacle to the accomplishment of the fd
'

McGee e ny
er wastes t

the analysis of Illinois n Kerr.#cGee;' purposes and objectives" of federal regr.kSilkwood,14 location" is
they suggest that the district court can tion of radiation hazards The order c
find that the nonradiation hazards violateS.Ct. at 621.
Illinois pollution laws and can order Kerr-Our holding does not leave plaintiff:

AiTIRE'Di

McGee to move the wastes to some site Cf Silkwood.104 S.Ct 7 In hi5 di5
that both satisfies Illinois pollution stan- ~ without s remedy.at 623; Illinois n Kerr.McGee,677 F.2da:D**,

-

'dards and meets the licensing standards of583. Congress instructed the NRC to es tory that r:
the Nuclear Regulatory Commission. This sure "that the management of any bypre

'

i. low plaint
argument reads Illinois n Ken.#cGee too duct material . . is carried out in such: d
broadly. In that case, we held only that, ' manner as ... the Commission deems ap

,'
aees, how

with respect to the nonradiation hazards, propriate to protect the public health mi
,

: that feder
the City of West Chicago could " pursue its safety and the environment from radiolop
own remedies only to the extent that theY ical and nonmdiological hazards" assedj* 7''

,

,

do not conflict with NRC regulation of ated with the possession of byproduct ca-
danis .M; would fm

}- radiation hazards"-677 F.2d at 584. 42 US.C. I 2114(aXI) (emphas's 7, *j' ';terial.
In the Final Environmental Statement added); see also 42 US.C. I 2114(e) Cicetif

IJ r for the Kerr McGee site, the NRC staff see may propose alternatives to Comnit
an injum
some ottu

EI analyzed eight different disposal alterna- sion's requirements, but Commission m ;I tives and recommended on-site encapsula- accept alterhatives only if they will achien
tion as the best alternative. Although the an equivalent cr greater level of safet71

of storing
i the reque

Commission has not yet decided which al- The Commission must also ensure that thee. In addi
.\ ternative to license, an injunction orderingtion hazards of byproduct material broadly.

Sse C . suseests :

As noemd above, Blinois has~not entered anU.S.C. 5 202t(b).
agreement with the NRC to regulate the radia..d 6.

R$;

W;l
:

^pgm. rW. A,dy
**b *Y
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Qas as 767 F.2d I2M (l9as)
CUDAHY, Circuit Judge, concurrmg in

ed disposal plan conforms with the
3.g sodards set by the Environmental Protec- part and dissenting in part.te.

r the protection of the pubbe I agree with the analysis of the majority 'w
tion Agency* ' "

.nt of % d'5- sith and the environment frorn the radia- in section II of ts opinion, in which it
and nonradiation hazards associated nas na dat the distdet court orde grant-

-
,

eth.
i est method the disposal of byproduct material ing summary judgment on that portion of5i

** True 42 U.S.C. ( 2114aX2); see also 42 the complaint which seeks an injunction
'. s would C. g 2022(bX1); Health and Environ- requiring Kerr-McGee to remove wastes
1 " 8Pecilie tal Protection Standards for Uranium from the West Chicago site is appealable, ,

*nid prevent Thodum Mill Tailings, 40 C.F.R. and that therefore this court has jurisdie-
'

le site recorn. 392.4(b42 (1984). In the present case, tion.
thermore. if 3e NRC staff has evaluated the radiationHowever, the majority finds preemption
L Plamtiff3 sad nonradiation hazards of the eight alter-3

thing preventa ,,cives, weighed these hazards against the much too easily in section III. We are
2- sites froin es of the alternatives, and recommended faced here with a situation in which legit-,

g te encapsulation of the wastes. At the imate concerns of the states and local resi- i,

a injunctions j

bearing on the FES, the plaintiffs may try dents may be ignored by the Nuclear Regu-" " * ' *_
"" ' In this whole fieldmedies, though convince the N'RC that, for reasons re- latory Comuuss. .,

ion.

: diction ha2 hted to either radiation of nonradiction Congnss has been very reluctant to over-
s' 'setheless in- hazards, the West Chicago site is unfit for ride state prerogatives. I do not think the

, d to choose the storing the byproduct material. If plain, courts should crash through the tangled
-

'

tiffs decide that participating in the upcom. thicket of waste disposal, and in the pro-pht of radia-
ing bearing is too expensive, they can rely cess upset the balance schieved by Con- 4o ic considera-

5. We there, en the State of Illinois and the City of West gress between state and federal law.8
~

Ctucago, who will participate, to represent,
It is important, I believe, to begin by Irequest for an

Ir , cGee wastes their interests.

)t I because, if For the foregoing reasons, plaintiffs' re- recogmzmg that this is not an action to !
''

force reduction in levels of radiological haz-
:ld stand "as an quest for injunctive relief ordering Kerr- ards as such. As the majority recognizes, j
tiat of the full McGee to remove the mill tailings and oth-

,

1 ;

! deral regula. er wastes to "some other safe and distant the plaintiffs' action is based on state law #

nikrood,104 loestion" is preempted by federal law.' concerning pollution standards, building
i

ne order of the district court is
codes and public nuisances. The majority
also concedes that none of these fields of

j
).' ve plaintiffs AfrDuutD

tiffs' request for an injunction ordering the re.
7. In his dissent. Judge Cudahy suggests that our

Gee, 677 F.2d at holding cannot be valid after Silkwood The moval of the radioactive material from the West
<

* #

.sa cod decision was based on legislative his-
Chicago site. The plaintiffs may be able to

t' NRC to en. :ory that revealed a congressional intent to al-
obtain injunedve relief that does not require the

.J
*1t ~f any bypro. I w plaintiffs t rec ver damages for injuries

removal of radioactive materials (eg., crection *

ed out in,sueh a M by nuclear hnad IN S.Ct. n 622-E d h m mm m men d
..f

'

Even in allowing the recovery of puniuve dam- rats). Moreover, once the NRC licenses a site.

ases, however, the supreme Coun suggeted the state may regulate the nonradiation hazards iigion deems aP
iu' c health and that federal law would preempt a state law so long as that regulauon does r.ot create an

,

1t . om radiolog. damage award if the award caused an irrecon- irreconcilable conflict or frustrate the objectives
]

,

I
haza a ,, as d cilawe conmet between state and federal stan. of the federallaw. But neither of these issues

dards or if the imposition of a state standard has been tried or is before us. Fo- today we t
'

.

of * yproduct ma- w uld frustrate the objectives of the federal law. hold only that federal law preerapts a nonagree-I

4(! 1) (emphasis 14 at 626. Here, although the request is based Mt state 3ee 8HPm notes M or a plainuM 1'

. % 21141Cl (IEC'D'
on state regulation of nonradioactive hazards. relying on state law from obtaining an injunc.: ,

tives to CommiS*
an injunction ordenng the wastes moved' to uon ordering the removal of radioactive wastes . .f

'

some other location Inastrates the objectives of to some other site. 4,

Ci imission may federallaw by preventing the NRC from choos, i

t. y Will achieve ing what may be the most appropriate method I 'Whether Congress's reluctance to preempt is .J

lavel of sahtyk of storing this radioactive material Therefore sound public policy for the long run is not for .i

tsure that the
the request for an iryunction is preempted. us to decide. It ts abundantly cicar to me. j

In addition. Judge Cudahy's second footnote however, that Congress has been reluctant. q' 'o

sterial. 3 ,, 42 sugrests that he may have read our holding too j
broadly This appeal concerns only the plain- , l.t.

.; f
m" -ya .

s? *
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!

- k
__ ._- _ _



-- ----- _._, _
. -

- --- _._ , _ . ,

767 FEDERAL REPORTER,2d SERIES
1244

T state regulation are preempted by the preempted); id. at 223-29,103 S.Ct. Lt past two ter
e' Atomic Energy Act. Further, since the 1732-35 (Blackmun, J. concurrmg) (st, which has db

suit is based on these grounds, I think safety regulation not wholly preemp, th' ""*I'*# "*

. Silkwood n KerrMcGee Corp., 464 US. However, Congress intended to pree the fderal g.
j

238,'104 S.Ct. 615,78 led.2d 443 (1984), only the regulation of radiological In Pacfe <.C- and Pacipe Gas & Eleetne Co. v. State PacMe Legal Foundation a State E gy Resourcerd
Energy Resources Consenation and De- Resources Consenation and g "'" # C'***

i velopment Commission, 461 US.190,103 ment Commission, 659 F.2d 903,923 ( 1713,75 led'
, S.Ct.1713,75 led.2d 752 (1983), not to Cir.1981), affd su6 nom. PoeMe Go, that a CaHfm

mention this court's recent decision in Illi- Electric, 461 US.190,103 S.Ct.1713 7 the construed
3
( nois s Kerr McGee Chemical Corp., 677 led.2d 752 (1983); Northern States plants until af F.2d 571 (7th Cir.), cert. denied, 459 U.S. er, 447 F.2d at 1149-50. See also Paeg!,-

. 1049,103 S.Ct. 469,74 led.2d 618 (1982), Le of Foundation, 659 F.2d at 923 n. 32
*'

wa t preerr
. f

!
are more apposite than Northern States (collecting cases holding same). "[7]he on the suppos.,

Power Co. n Minnesota, 447 F.2d 1143 gg,g, g ,, g ,,,g g . M7 icy of nuclear
i

(8th Cir.1971), summarily affd, 405 U.S. m need for a nal Emratng ca- less such a dh
1035,92 S.Ct.1307,31 led.2d 576 (1972). pacity, de W of geradng facmties to Although the :
Indeed, it seems to me that Silkwood re- be licensed, land use, ratememg, and the je considerati<

quires that we find oo preemption here, like." Pac @c Gas & Electric, 461 U.S ** gulatM b
g.

It is also important that we recognize, as 212,103 S.Ct. at 1726 (emphasis supplied- the state an.

the district court apparently did not, the footnote omittd). This is in M g
-

nature of the proceedings presently pend- the language of section 274(k) of the Atom. cons within it-,.

mg before the NRC. See generally Kerr- . ergy a states % issues werem
McGee App. 22-32. Kerr McGee is re- ea es f r pses c&er than gommnent.

'

quired to seek amendment of the license pMon against radation hazards." 42 state statute
under which it operates the West Chicago U .i 2021(k). See PacMe Gas & Elee.

safety, it was

site. Itis presently asking the permission trie, 461 US. at 210,103 S.Ct. at 1725. 216,103 S.Ct.
an effect on tt-

of the NRC to undertake its preferred The purpose of the state regulation is the people of <
course of disposal of the wastes in ques. critical in determining whether the regula.
tion, on-site encapsulation. Even if the Just last ye
NRC approves that application, it wiB only tion is preempted. Pacife Gas & Electrie,ther when it,

461 US. at 213-16,103 S.Ct. at 1727-28;'
be permission for Kerr-McGee to so dispose #c6ee Corp.,j

..

of the wastes. Kerr McGee will not be Silkwood,104 S.Ct. at 631 (Blackmun,I 78 led.2d 44
dissenting). There is no claim bere that

j required to do so, and there appears to be the purpose of Illinois' nuisance law, build.
Punitive dama
Court upheld

nothing other than Kerr McGee's economic
{ interest which prevents it from applying to ing codes and pollution standards is to reg,nuclear hazarc

the NRC for permission to dispose of the ulate the radiological hazards or nuclearvested with ex5.

wastes in a manner which complies with safety aspects of nuclear fuel processing. over the safet)
i

Therefore these are not preempted by the ment and the.[d both federal and state law. Atomic Energy Act and the subsequest mlation of th|
| U.

There is little doubt that state regulation federal regulation. PacMe Gas & Elee. 104 S.Ct. at (
I i lif . of the radiation hazards associated with trie, 461 US. at 216,103 S.Ct. at 1728 awards have a

7 nudear power generation is preempted by ("[W]e accept California's avowed economicty standards, f,
federal regulation, Northern States Power,'

t 447 F.2d 1143, because "the Federal purpose as the rationale for enactmg dent state sa-
'

Government has occupied the entire field of { 25524.2. Accordingly, the statute liesrood, 04 S.C,

^I'

'k nuclear safety concerns," Pacife Gas e outside the occupied field of nuclear safetyj g Eh id
~ Electric, 461 US. at 212,103 S.Ct. at 1726, regulation." (footnote omitted)). The im

.

et the (m
that enforcement of these state laws may

see Silkwood,104 S.Ct. at 617. Cf Pacific impact on how Kerr-McGee carries out m ~
p mag
unidve ama,-

Gas & Electric, 461 US. at 205,103 S.Ct.
,

.} at 1722 (state regulation of " radiological business at the West Chicago site is r4 ,

conclusive that they are preempted. Ir not barred thh,
safety aspects involved in the construction deed, the Supreme Court has twice in the3,,g( and operation of a nuclear plant" is.,

i
i

. & %'~:
.$ i-

W||c" . 8
;

*
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'
ca.= m v.adisu man

purpose the imposition of radiologicalsafe-
p ,t two terms aDowed state regulationwhich has d2rectly impacted on aspeds of ty standards cannot be preempted.fS.Ct.at

) () (state nuclear industry that are regulated by The majority makes much of the fact

* Preempt ge federal government. that the radioactzve and nonradioactive ma-.smpt*d). the

hazards in Pacific Gas & ElectHe v. State Ener- terials are " inextricably intermixed," argu-
ng that because of this inseparability state

r Enerpy yesources Conservation and Develop. regulation of the nonradioactive materials
Develop- ,,,st Commission, 461 U.S.190,103 S.Ct.

g

, 923 (9th 1713,75 led.2d 752 (1983), the Court held
s preempted by federal regulation of the

- c Gaa & that a California statute which prohibited radiological safety espects of the radioae-
construenon of any nuclear generstmg tive material. WhDe this argument might'

G 1713,75
phnts untD a method for disposal of radio- have some plausibility as an initial matter,
the

,etive wastes was approved by the NRC it cannot be valid after Silkwood. Karen
States Pow.

J e PaeVie
a 923 n. 32 was not preempted. The statute was based Silkwood was conummted with plumnium
se). "[T]he en the supposed possible economie unviabil- from a Kerr McGee processing plant. As

icy of nuclear generation of electricity un-
the majority surely knows, plutonium is

# authority
less such a disposal method was developd. itself a radioactive material. The punitive

gLeilities to Although the statute was based on econom- damages awarded by the jury were to pe-
:e raung es.

je considerata,ons, whid have long been calize the co=pany for its conduct which '

regulated by the states, the statute gave allowed the release of this very material.
. king, and the
c,' 61 U.S. at the tate an effective veto over the con- On the majority's theory, these punitives

struction of any nuclear generating sta- damages are preempted, for if material istal supplied;
n accord with tions within its borden until certain safety radioactive, then any nonradioactive as-
:) f the Atom- issues were dealt with by the federal pec a m "WeaW inurmixd'' We its

t. states "to Since the purpose of the g ,
,gg

go'ernment. 4
sei oth2r than state stamte was eco,nomie,.not radiation Caurt held that the punitive damages were '

,afety, it was not preempted, 461 U.S. at not preempted by the NRC's regulation ofhazards " 42
: le as & Elce. 216,103 S.Ct. at 1728, even though it had de safety aspects of de prainsn of ; |

3 . at 1725' an effect on the radiation hazards to which plutonium. A fortiori state regulatson for
,

y
~ i

e reguhtion is the people of California were exposed. otherwise permissible purposes of material
ha' the regula. Just last year the court went even fur- that is not radioactive cannot be preempted

ther when it decided Silkwood v. Eerr' even when the material is " inextricably in-
<

bo' & Electric'
'~

17 & 28' ycGee Corp , 464 U.S. 238,104 S.Ct. 615, urmizd" wie radios maurial.
(mackmun, J. 78 led.2d 443 (1984). In Silkwood the The majority notes that the NRC is cur-

:la i here that Court upheld a state-authorized award of rently considering a number of alternative
**"I*** * punitive damages for injuries caused by sites for disposing of the wastes presently
M ts e n g' nu: lear hazards even though the NRC was at the West Chicago site. The majority

.

''""*I'** vested with exclusive regulatory authority then speculates that individuals residing*
IM P''''**i"I' over the safety aspects of nuclear develop. adjacent to these other sites or state au- *
eempted by the ment and there had been no significant thorities might bring injunctive actions

fth,a subsequent violation of the federal safety standards. similar to this one, and jumps to the conclu-
104 S.Ct. at 619, 626. Punitive damage sion that therefore this action is preempt. ;

Te |-.'os & El"-Ct. at 1728awards have a clear impact on federal safe, ed. This approach is simply inadmissible. !
3
svowed economic ty standards, for in effect they set indepen, The majority is correct to be aware of the ,

.e 1 r snacung dent state safety standards. See Silk. Possibility of this conflict, in which the
q

| th' statute lies wood,104.S.Ct. at 628-30 (Blackmun, J. several states bar each of the options ap- 3
of nuclear safety dissenting); id. at 635 (Powell, J. dissent. proved or considered by the NRC. But soI

l sittad)). The fact ing). Yet the Coun held that the award of far this conflict is possible, not actual, and ,

a s' te hws maY pumtve damages was not preempted. If it is sheer speculation to conclude that it {

ce Mss out its pumtzve damages for violating a jury-im- will ever transpire. Currently there is no 't
#tic:go site is not posed standard of radiological safety are conflict between the federal and state dID' not barrad, then clearly injunctive relief schemes because it is not "physicaDy im-p' empted.

f h:, twice in the
based on state laws not having as their A

- se
*

|
,
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s.
M possible" for Kerr McGee to comply with question underlying the plaintiff ** reg **

Kained threiboth. Silkwood,104 S.Ct. at 626; Pacife for injunctive relief-whether the mill
f, Gas & Electric, 461 U.S. at 204,103 S.Ct. ings material should be disposed of at I

par East Con..3 at 1722; flonda Lime & Ameado Grow. West Chicago site or elsewhere-is ;

ers, Inc. v. Paul, 373 US.132,142-43, 83 ently pending in the NRC adm.nistr I U.S. 570, 574 *-."
?. S.Ct.1210,1217-18,10 led.2d 248 (1963). proceeding. The State of Illinois is o[. 576 (1952). &'

t IA court should not delve into hypothetical the parties to that proceedmg and W Trun8if'I"#**' ' ' '

situations seeking out conflicts where none vanced the same position asserted by p ty, 537 F.2d c
,

d_J . .M clearly exist. Ezron Corp. v. Governor of tiffs here. There is no contention that den W, O L
led.2d 784 Wg,,f Maryland, 437 US.117,130-31, 98 S.Ct.

state hss not been adequately represe t*8
2207, 2216, 57 led.2d 91 (1978); see Hu. gpgggf,, 6 tests. VIS- ADMIN.p; - von Portland Cement Co. v. City of De- *TISE, ch. 22 (2,

6 - troit, 362 U.S. 440, 446, 80 S.Ct. 813, 817, 4 Prunary jurisdiction is a common la. ApgINISTRA

{t UA 9A 852 (1960). doctrine dating back at least to Tcca e Pring jur-

E This court has recognized these very Pacife Railway Co. v. Abilene Cotton @ are cur
principles in Illinois v. Kerr McGee Chemi- Co.,204 U.S. 426,27 S.Ct. 350,51 led. sa before the NR'

(1907). Pmnary jurisdiction application for :cal Corp., 677 F.2d 571 (7th Cir.), cert.
denied, 459 US.1049,103 S.Ct. 469, 74 applies where a claim is originally cogg. lation of the rr.

.
,

led.2d 618 (1932). In that case we stated zable in the courts, and comes into pla, West Chicago ;

that there must be "a direct conflict be- whenever enforcement of the claim rs ing eight dispo:
., ,
'

/. tween federal and state law that cannot be quires the resolution of issues which, u. possible, thougi

'f i reconciled. Courts are not to seek out con- der a regulatory scheme, have been between NRC
flicts where none necessarily crist....." placed within the special competence of law. Mostimp<
677 F.2d at 579 (citations omitted: empha- an admistrative body; in such a case has some specir

.

'

sis supplied). With all respect, it seems to the judicial process is suspended pending tise in this field
'

me that the majority is seeking out a con- referral of such issues to the admmistra. al other courts
flict where one does not necessarily exist in tive body for its views.- prunary jurisdi

,

situations whe:order to bolster its shaky argument for United States v. Western Paci/ic Railw
ped % Ne.preemption. All Kerr.McGee need do m Co., 352 U.S. 59, 64, 77 S.Ct.161,165,1
465 F.Supp. 414order to preclude any conflict is to request led.2d 126 (1956). The Supreme Cou:,
mem.,605 F.2d

NRC permission for a disposal alternative has explained the reasoning underlying pri' which satisfies state law. Further, the 444 U.S.1072,
Inary jurisdiettu as foHows:

hypothetical conflict postulated by the ma- 753 (1980); Pa.
jority is one in which the state law might Illn cases raising issues of fact not wi6 %7 g,p+

- prohibit something the NRC would merely in the conventional experience of judge F.Supp. 216 (D.i
permit. "I'his sort of hypothetical conflict or cases requiring the exercise of sh 363 F.Supp. 946
is not sufficient.to warrant pm emption." istrative discretion, agencies created by

The State of
E=ron Corp., 437 U.S. at 131, 98 S.Ct. at Congress for regulating the subject c:at. that prunary ya

I. 2216. See Pacific Gas & Electric, 461 U.S. ter should not be passed over. This is so hem use t
at 218-19,103 S.Ct. at 1729-30 ("Because even though the facts after they han based a state

..Q)/'.
the NRC order does not sad could not been appraised by speciahzed competen:a en rce the reb,
compel a utility to develop a nuclear plant, serve as a premise for legal conse ment h beside i

,
compliance with both it and i 25524.2 [the quences to be judicially defined. Uni

Junsdietan is a)state statute] is possible."). I therefore formity and consistency in the regulation *" ***"'.-[j conclude that the injunctive relief request- of business entrusted to a partie ht 3,, g
't ed by plaintiffs is not preempted.

,

agency are secured, and the limited fn:e n.11, 69 S.Ct.1.

\ However,it does not follow from the fact tions of review by the judiciary are more
1451 (1949)(Frar'

-

that the requested injunctive relief is not rationally exercised, by preliminary re ,4,m ,,

.g. preempted that it would be proper to grant sort for ascertammg and interpreting 6e
(2d Cir.1951)

,,.

Mc that relief at this time. I believe that this circumstances underlying legal issues 2 #e also id. M; c
, ' is an apt and proper case for application of agencies that are better equipped the As a pW r

;1 .
the doctrine of primary jurisdiction. The courts, by specialization, by insigM adopt certam W

.

'

m
f I

* +g
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Cae as 767 F.2d 1234 (19s5)

g through experience, and by more before it, the plaintiffs wiD get the reliefat
f, uit. ple procedure. they seek, though on different legal

grounds. If, on the other hand, the NRC
\t th2 Nr East Co"ference n United States, 342 fails to adopt one of those alternatives, the

570 574-75,72 S.Ct. 492,494,96 led.1 es.
95). See also Bradford School Bus plaintiffs will not be left without a remedy.nie It must "be emphasized that primary juris-57 6

D ssit, /ne, a Chicago Transit Authori. diction gives the agency the first, not thee og

'I' 537 F.2d 943, 949 (7th Cir.1976), cert. last, word on the matter." SCHWART2,yg
I in. i,4, 429 UA 1066, 97 S.Ct. 797, 50
tltha $2d 784 (1977); see generally 4 E. DA. supru, 493. The initial, but not the finaldecision is given to the agency. Federal
main ADMINISTRATIVE LAW TREA- 3faritime Board n Isbrandtsen Co., 356

eh. 22 (2d ed.1983); B. SCHWAR'I2, U.S. 481, 496-99, 78 S.Ct. 851, 860-62, 2TIS
ADgn;ISTRATIVE LAW 481-497 (1976).

.
led.2d 926 (1958) (invalidating rate strue-1 **

:Qs & Prunsry Junsdiction is applicable here. ture held to be within primary jurisdiction <

2g of Board in far East Conference, 342 US |73 >il 1 tere a cumntly pmeeedings pen 6:
J

i- 53 before the NRC concerning Kerr McGee,s 570,72 S.Ct. 492,96 led. 576, and United
,ppi; cation for a license for on-site encapsu- States Navigation Co. n Cunard Steam-
htion of the matenals now located at the ship Co., 284 U.S. 474, 52 S.Ct. 247, 76e ni. gest Chicago site. The NRC ts consider- led. 408 (1932)); see DAVIS, supra,

,

, g7
ing eight disposal alternatives. There is a 5 227.m re. ible, though not yet any actual, conflict In sum, I do not believe that this injune- I' " " "

een NRC recommendations and state tive action based on state law has been j
k '" Most important, the NRC presumably preempted, but rather that the NRC has

,
]# I g, .

has some s=dahd knowledge and exper. primaryjurisdiction om de issue unjery ;**S'
tise in this field. Finally, I note that sever. ing this adon. Thenfon 6e rnajonty

s 't- slother courts have applied the doctrine of errs in affirmmg the dismissal of count I ofI '

primary Juns6ction in closely ana%ous the complaint. But it would also be error
.

simations when NRC proceedings were to reverse and remand for further proceed-
g%

Pending. See, e.g., Honieker e Hendrie' ings at this time. The proper course would
6 1 465 F.Supp. 414, 419 (M.D.Tenn.1979), aff'd be for the district court to stay its proceed-g#t

mem., 605 F.2d 556 (6th Cir.), cert. dented, ings pending the NRC's decision in the
U 444 U1 iM2; 100 S.Ct.1015, 62 led.2d pegs now Mn t. Pennsylvania

753 (1980); Paskavitch v. United States Railroad Co. v. United States, 363 US,

i h- Nuclear Regulatory Commise on, 458 202, 80 S.Ct.1131, 4 led.2d 1165 (1960);
udgea FSupp. 216 (D. Conn.19'l8); Nader n Ray, Western Pacific Railroad,352 US at 64,
dq n- 363 F.Supp. 946, 953 (D.D.C.1973). 77 S.Ct. at 165; DAVIS, supra, 91-92. Cf

&'I 7he State of IDinois argttss as amicus Nader u Allegheny Airlines, Inc., 426
: mat- that pnmary junsdiction is not applicable U.S. 290, 96 S.Ct.1978, 48 led.2d 643
' IS ** bere because the plaintiffs' e6m are .(197Q(stay under doctrine of primary juris-

D ".e . based on state law and the NRC cannot diction of common law tort action for
enforce the relief requested. This argu- fraudulent misrepresentation not appropri-ita

20825 ?. ment is beside the point because primary ate where, inter alia, no techmeal exper-
D. Jansdiction is applicable even though the time was relevant, there was no reed for

18; '8 agency cannot grant the relief requested. regulatory uniformity and the issues were
iemar See United States a ICC,337 US 426,464 withm the court's competence). With the

i fV8'' n.11, 69 S.Ct.1410,1430 n.11, 93 led. NRC's consideration of the disposal issue
tr t 1451 (1949) (Frankfurter, J. dissenting); Li- before it, the district court could then go on
'T," chien n Eastern Air Lines,189 F.2d 939 to consider whether the state law interests
2g the (2d Cir.1951); SCHWARTZ, supra, 491; have been adequately considered, whether

: 2*; '8 ser also id. 492 n. 253 (collecting cases). there is an actual conflict between the state +

' t8 As a practacal matter, if the NRC does and federal requirements, and, if it is not
ssignt adopt certam of the disposal proposals now physically impossible for Kerr McGee to

'

.

.. n
Q.W :.| ~
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1. Constitutional Law #90.1(1.1) p.m., violar.,

obey both state and federal law, what is Door.todoor canvassing and solicita. to show th
the proper relief for these plaintiffs.8 tion is fortn of speech protected by Firs,' exacerbate.

.

p',
3 .[-

Amendment. U.S.C.A. Const. Amend.1, permitted .
,, ,,, g less mstrie.

.

, ,
' ~ 2. Constitutions! Law #90(3) ly sem k

| k' '

right to communicate one's news at
First Amendment does not guarat, privacy of ,

%. [' < *
'

Y, times and places or in any manner that o P.le and ad;

hE '! may desire. U.S.C.A. Const. Amend.1. tson activm

d '?
WISCONSIN ACTION COALITION, a 3. Constitutional Law #90.1(1.1)w

@,t ,.p^ charitable non profit Wisconsin corpo- Municipality has power to regulate '

1 ration, and Charles Chapman, Plain * tivities of canvassers and solicitors if te
? '

h. lation is in furtherance of legitimate g Thomas
b ';,,

!

,

tiffs-Appellees. ' ernmental objective; protection of pnvacy Glynn, Milv.
of residents, which includes securing f, pe!! ants.

'

i.' e,

l

A-: " CITY OF EENOSHA, a municipal corpo- h peacdul enjop of M %.a.

li ? * [ ration of the State of Wisconsint and* N"" "" 8Y "" I 'N Before B |.! . '

**n Ms s M upPor, agg. Circuit Judg l
ih Joseph IL Trotta, Chief of Police of the

.

t c.

%. I #
City of Kenosha; and their agests, em- lat2on of doot todoor solicitation and eg

'

.;. -
. ployees, assistants, successors, and all

. b d&Q g g-'

others acting in concert with them or C.A. h h d L We are :,

question wlunder their control. Defendants.Appel.
4. Constitutional Law #48(1)

& - 3 ...

'

35' ' nance as ap
b., . lants. When statute infringes on exercise of for charitat
.V : ', No. 84-2006. First Amendment rights, burden of estag dential are:

lishing its constitutionality is on its prep . p.m. violate
,

F United States Court of Appeals,
,

'

.O , Seventh Circuit.
nent. district cour*

-'
5. Constitutional Law #90(3)

don preva-
. Arg ed Jan. 14, 1985.

*

To justify time, place, and manner re p.m. and 9x '
$';* Decided July 19, 1985. strictions on First Amendment activities.

mary judge
- i manent inj,

government which promulgated such re ''

nance betw.strictions is required to show that restrio-

Charitable nonprofit corporation tion is content neutral and serves sig:5 pality appea
*

i the districtbrought action challengmg constitutionality cantly protectable and subordinating inte'
1

?c~ of city ordmance prohibiting charitable, re- est, that restriction is narrowly tailored t!
! '.

ligious, and political solicitation between serve interest by demonstrating acmalcaT
8:00 p.m. and 8:00 a.m. The United States nection between restriction and-servedi' Plaindff 1,

?
District Court for the Eastern District of terest, thatless restrictive alternativelir.J " Coalition")
Wisconsin, Terence T. Evans, J., invalidat. tations are not adequate to protect inters:. consin corp4 .

3@5' - ed ordmance as applied between 8X)0 p.m. and that channels of communication kft some 255
Theand 9 00 p.m., and city appealed. CPen provide ample and adequate alter * rights orga:-.

UT Court of Appeals, Cudahy, Circuit Judge, tives. U.S.C.A. Const. Amend. L . and organ*.
.

held that astisolicitation onhnancer as ap, groups and
', plied to bar doontodoor canvassing for 6. Constitutional Law #90.1(L1) the State c

City antisolicitation ordmance, as at primary pur( ,
- charitable and political causes in residential plied 2 bar dooomdoor canvassing fgadvocate of

arena between hours of 8 00 p.m. and 9:00 charitable and political causer 5 residentWk causes.
;

p.m; violated First Amendment. - areas between hours of 8:00 p.m. andla vides suppo
,

t "

't . I'.I . exclusive Junsd2ction over nonradiatics Isse
have suppor- Affirmed.

2. The majarity staches the extreme and unprec. . at the site in question. sumer right.
,! edental conclusion that the NRC has,la effect.' s

I

M

.

l

Y

.

I

{
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IN THE CIRCUIT COURT FOR THE 187H JCICIAL CIRCT:TDU PAGE COUNTY, ILLINOIS
- '

)PEOPLE 07 TEE STATE OF ILLINCIS, )
Plaintiff, )

)
) NO. 80 CH 298

vs.
)
)KIRR-McGEE CEEMICAL COPJORATION,
)a Delaware corporation, )

Defendant. )

FIRST AMENDED COMPLAIN'" FOR INJUNCTION
AND STATCORY PENALTIES

NOW COMES Plaintiff , PEOPLE OF THE STATE OF ILLINOIS , by .

its attorney, NEIL F. HARTIGAN, Attorney General of the State

of Illinois, at the request of the Illinois Environmental Pro-
taction Agency and on his own motion, and ce= plains of Defendant

KIRR-McGEE CEEMICAL CORPORATION as follows:
COUNT I

is for injunctive relief and a statutory
1. This Count

civil penalty and is brought pursuant to Section 42 of the Illinois
Environmental Protection Act ("Act"), Ill.Rev. Stat. (1981), as

This Count concerns open du= ping of
amended, ch. 111 1/2, 51042.

The violations of law alleged in this Countindustrial wastes.
pertain only to nonradioactive aspects of such wastes.

Defendant KIRR-McGEE CEIMICAL CORPORATION is a Delaware2.

corporation licensed to de business in Illinois and doing business

in DuPage County, Illinois.

.

i

. - . _ . _ _ . _ - _ . - . . . _ - . _ _
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Defendant owns and manages a site (" site") in the City
3.

of West Chicago, DuPage County, Illinois, of apprcximate'.y 43 acres.

The site is bounded en the north apprcximately by Ann Street,
en

approximately by the Elgin, Joliet and Eastern Rail _rcad,the westi

on the south apprcximately by Roosevelt Road, and en the northeast

appr=ximately by Factory street and Weyrauch street.
Defendant purchased the site in er around 1967 and4.

ceased manufacturing activities at the site in er around 1973.4

'

The site consists of apprcximately 8 acres containing5.

factory and other buildings ("f actory area") , apprcxi=ately 27 acres
g

used for waste disposal (" disposal area") , and appr=ximately 8 a,cres
. <

between the disposal, area and factory area.
Defendant and its predecessor companies operated the6.

site since 1932 to manufacture a variety of chemica2. ecmpeunds
and

c'entaining thorium,' a naturally occurring radioactive element,
The chemical compounds manufactured by

rare earth elements.
Defendant and its predecessers were sold for use in gas light

mantles, che=ical research and manufacturing, nuclear fuel, ecler

televisien phosphers, and for other uses,

The therium and rare earth elements were extracted at
,

t
7.

Extraction and purification of the therium andthe site'from era.
rare earths,was accomplished by-processing with various nonradio-

active chemicals, including highly concentrated sulfuric acid,

caustic seda, hydrochloric acid, and other highly texic substances.
Manufacturing activities at the site resulted in the

8.

productien of ener=ous quantities of process waste, both liquid ,

These process wastes were centaminated withand solid in nature.

t
2--

t

. . .. . . . .

. . . . . . _ . _ . . . . .
. . . . _

_ . . _ . . _ .

- ,-- , - . . - _ _ , , _ _ - . . , _ . . . ..s - _ ,, _.s-, . , . _ _ - - . . - . . , - - , _ . - - . - - ,



"u .: : . . a - .1
- ^

.q :. .- -.

-

. - . . .

,

.

,,

These
residues of the chemicals used in the industrial precess.

process wastes included =xic and other ha:ardous wastas.
the site at the rate of

9. Liquid waste was generated at

400,000 to 600,000 gallens per day, such waste centaining appr:xi-
This liquid waste was

mately 50,000 pounds of dissolved solids.

piped from the factory area to the disposal area and discharged
The ponds acted as infiltration pends frem which theinto ponds.

Inscluble sediments wereliquid percolated to the groundwater.
'

-
deposited en ths'bottem of the pends.

solid waste was piled in =ounds en the disposal area.10.

Such waste included insoluble sediments removed frem the infil-.

and contaminated process equipmenttration ponds, ora residues,

such as tanks and drums.
11. At the present time, thera are at least 549,000 cubic

remainingincluding hazardous waste,feet of solid process waste,
,

in the ponds, at least 722,000 cubic feet of solid process waste,
least 110,000,

including hazardous waste, piled in mounds, and at
scattered en thecubic feet of contaminated process equip =ent'

'

In addition, there are approximately 11,000 cubic
disposal area.

feet of rare earth chemical compounds stored in a building in the
j

disposal area which will probably have to be disposed of as waste.- ,

I

12. Section 21(a) of the Act (formerly, Section 21(b)),

ch. 111 1/2, 51021(a) , provides:Ill.Rev. Stat.:
'

(No person shall:} !

Cause or allow the open dumping of any refuse.a.

The term "cpen dumping" is defined by Section 3 (r)13.

(formerly, Section 3 (c) and, prior to that, Section 3(h)), of-

the Act as:

-3-
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[T]he censelidation of refuse frem one er =credoes
sources at a central dispesal site that

fulfill :he requirements of a sanitarynot
landfill.

Chapter 7 of the Illinois Pollutien Contrcl Board14.
inter alia,

Rules and Regulations (" Waste Rules") governs,
("3 card") aanitary landfills for
the design, cperation, and maintenance of

The Waste Rules became effective en July
disposal of wastes.

27, 1973.
At all ti=es pertinent hereto, Defendant's design,15.

operation and naintenance of the site, as described in Paragraphs
2 through 11 hereinabove, have not complied with the requiremen-s

of the Waste Rules.
the effective data cf the Waste

,

16. Since July 27, 1973,
l d er

Rules up to and including the prese .t.
Defendant has c==ti~. xx.s y cause

i f Section
allowed open du= ping cf refuse at the site, in violat on o

21(a) of the Acu.
PEOPI.E OF THE STATE.0F II.LINCIS prays

WHEREFORE Plaintiff
.

that this Court: of the
Enter an injunction pursuant to Section 42(d)

A.'

ordering Defendant toch. 111 1/2, 51042 (d) ,
,

Ill.Rev. Stat. i h shallAct,

remove all of the wasta located at the site in a manner wh c
first be appreved by the Illinois Environmental Protecticn Agencyll applicable law.
and to dispose of said waste in accordance with a

pursuant to Section
Enter judgment against Defendant,B. i

ch. 111 1/2, 51042 (a) , imposing a
42(a) of the Act, Ill.Rev. Stat.

h Act as
civil penalty of $10,000 for Defendant's viciatien of t e

i

!

i
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and an additional S1,000 f or each dayset cut in this Count,
during which such violatien has centinued.

such cther and further relief as is appr:priateC. Grant

under the circumstances.

COUNT II
.

is for injunctive relief and a statutory.

1. This Count

civil penalty and is brought pursuant to Section 42 cf the Act,
Ill.Rev. Stat. (1981), as amended, ch. 111 1/2, 51042.

This Count

concerns disposal of industrial wastes at a site not meeting
The violations of law alleged in this

regulatory requirements. .

nonradioactive aspects cf such wastes.Count pertain only to
As Paragraphs 2 through 11 of this Count II,2-11.

Plaintiff realleges and incorporates Paragraphs 2 through 11 cf

Count I.

12. Section 21(e) cf the Act, Ill.Rev. Stat.
ch. 111 1/2,

51021(e) , as amended by P.A.
52-380, eff. Sept. 3, 1981, provides:

[No person shall:]
.

treat, or store any waste, . . .
e. Dispose,at a site er facility which meetsexceptthe requirements of this Act and of regu-

lations and standards thereunder.
cited hereinabove, Section

13. Prior to the 1981 amendment
(fermerly, Section 21(f)) provided:21(e) of the Act

[No person shall:]
,

... except at a site

Dispose of any refuse,or facility which meets the requirements ofe.
and of regulatiens thereunder.this Act

operation,
The Board's Waste Rules govern the design,

.

14.
i of wastes. The

and maintenance of sanitary landfills fer disposa
.

-5-t
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1973.Wasta Rules beca=e effective en July 27,
At all cines pertinent hereto, Defenfant's design,15.

operaticn, and maintenance of the site, as described in Paragraphs
2 through 11 hereinabove, have not ecmplied with the require =ents

of the Waste Rules. ~

16. Trc= July 27, 1973, the effective date of the Waste

Rules, until September 2, 1981 Defendant continucusly disposed cf
of the

wastes at the site in violatien of former Section 21(f))
and since Septa =her 3, 1981 up to and including the present,

Act,

Defendant has centinuously disposed, treated, or stered waste at
of the Act.

the site in violation of Section 21(e)
WEIRITORE Plaintiff ~ ~PEOPI.E OF THE STATI CT III.!NCIS prays

that this Court:
of theEnter an injunction pursuant to Section 42(d)A.

Act, Ill.Rev. Stat. ch. 111 1/2, 510 42 (d) , crdering Defendant te,

the site in a manner which shall
remove all of the waste located at
first be approved by the Illinois Enviren= ental Protectic:

Agency

and to dispese of said waste in accardance with all applicable law.
~

Enter judynen,t,against Defendant, pursuant to SectionB.
ch. 111 1/2, 51042 (a) , i=pesing a42 (a) of the Act, Ill.Rev. Stat.

civil penalty of $10,000 for Defendant's violation of the Act as
and an additional 51,000 for each day during

set out in this Count,

which such violation has centinued.
C. Grant such other and further relief as is appropriate

-

under the circumstances.

.

I -6-
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COCMT II~-
_

,s ,c *juncti'Je relief anf a statutor? .<*
~

1~ This Coun:
Pursuant to Secticn 42 of the Act. .

.

civil pena,ty an, s brow w.
111 1/2, 51042.

s 4 ~-. ,, , 1
. . .

as amended, ch.
(1981)< l i n o,

-11 Rev. Stat. . c. -, ustrial wastes in vio at o
-

* <4

Cou..
c""carr.s disposa,

T5.e violations o, law alleg'ed here:
,

-

regulator 7 requirements. of such wastes.

pertain only to nonradioac-4 e aspectsAs Paragraphs 2 *"-ough 11 of this Coun
t , -e

'! -

agrapos 2 w-cugh , c,
2-11. w -

Plaintiff realleges and incorporates Par
~

ch. 111 1/2,
Count I. I11.Rev ) tat,r. 3of the Act,

Section 21(d) (2) 1981, provifes:3,12. 82-830, eff. Sept.
as amended by P.A.

51021(d) (2) ,
INo person shall:]

-
-

any waste-sterage, waste-treatment,
wasta disposal, or special waste-trans-In violationConduct4.4 (2) d ed
portation operation:.of any regulations er standards, a ept

. .*
7

|

by the Board under this Act.
shall not apply to,

This subsection (d)
_

hazardous waste. sal of wastes,i

The Board's Waste Rules govern the d spoitary landfil ;
design, operation, and maintenance of san

13.
's storage,h

At all times partinent hereto, Defendant
includang t e

insofar as such waste14.

or disposal of waste at the site,ith the requirements of the
.

treatment,*

is nonhazardous, has not complied w
'

l ding the present.

Waste Rules.
From September 3,1981 up to and inc u

d waste-storage, waste-treat-15.

Defendant has continuously conducte ite in viciatien of
or waste-disposal operations at the s

ment,
'

of the Act.
section 21(d) (2)

.l -7-*

--. . ,. ~ - _ _ _ - _ - . . . _ - __ - _ _- - _ . _ - - - - . _ _ _ _ _ .-- - _ . . . .



(. .r . .,. ... a
' ^ ^ ' ~L -- -^ ~: :21. ... .. . . . ..

.

.. . . .

. .

WHERITORE, Plaintiff PEOPLE OF TEE STATI CF ILLINOIS prays

that this Court:
42(d) cf theEnter an injunction pursuant to Sectic ,

A.

Act, Ill.Rev. Stat.
ch. 111 1/2, 51042 (d) , ordering Defendant :c

remove all of the waste located at the site in a manner which shall
first be approved by the Illinois Environmental Protection Agency
and to dispose of said waste in accordance with all applicable law.

B. Enter judgment against Defendant, pursuant to Sectica
'

42 (a) of the Act, Ill.Rev. Stat. ch. 111 1/2, 51042 (a) , imposing

a civil penalty of $10,000 for Defendant's violation of the Act
as,

and an additional $1,000 for each day
set out in this Count,

-

.. <<
during which such violation has continued.

Grant such other and further relief as is appropriateC.

under the circumstances.
-

. COUNT IV

This Count is for injunctive relief and a statu cry1.

civil penalty and is brought pursuant to Section 42 of the Act,
Ill.Rev. Stat. (1981), as amended, ch. 111 1/2, 51042.' This Count

concerns handling of hazardous industrial vastes in violatien of
The violations of law alleged in this

regulatory requirements.
Count pertain only to nonradioactive aspects of such wastes.

-

As Paragraphs 2 through 11 of this Count IV,2-11.
,

Plaintiff realleges and incorporates Paragraphs 2 through 11 of.

- Count I.
12. Section 21(f) (2) of the Act, Ill.Rev. Stat. ch. 111 1/2

51021(f) (2) , as amended by P.A.
82-830, eff. Sept. 3, 19 81, provides :

.

9
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3[No parten shall: ha:ardous
Conduct any hazardous waste-sterage,er hazardous waste-disposa.* In violation of anywaste-treatment,**

d(2)
at ons ob st$ndards adopted by the Boari ~

P*
;g
under this Act. Parts 700-725,
Requiations of the Board appearing at

Waste Regulations"), govern13.

35 Ill. Adm. Code, , Subtitle G
(" Hazardous The

and disposal of hazardcus wastes.
treatment, 17, 1982.the storage, ffective on May

Hazardous Waste Regulations became e d t's storage,

At all times pertinent hereto, Defen an
'

h wasta u r.aza %_
,

14.

wtment, er dis;csal of wasta at the sita, i. Mar as such tizns.
Hazardecs Wasta M

not ecmplied with the requirements of the h present,
up to and including t ehas 17, 1982

15. From May hazardous waste-storace,

Defendant has continuous 1y conductedor hazardous waste-dispesal operatiens
'

.

hazardous _ waste-treatment,
i 21(f) (2) of the Act.

at the site in violation of sect onPEOPLE OF T3r STATE OF ILLINCISWEIPITORE, Plaintiff

ion . 42 (d) of the
f

pray's that this Court:
Inter an injunction pursuant to sectordering Defendant toA.

ch. 111 5./2, S1042 (d) , er which shallIll.Rev. Stat.
waste located at the site in a mann

Act,

ental Protection Agencyremove all of the i

first be approved by the Illinois Env ronm all applicable law.
dance with

and to dispose of said waste in accor pursuant to Section
Enter judgment against Defendant, imposing

ch. 111 1/2, 51042 (a) ,B.

Ill.Rev.Strt.42(a) of the Act, dant's violation of the Actf
- 'a civil penalty of $10,000 for De enand an additional 51,000 for each

day
.

as set out in this Count, *

d

during which such viciatien has continue .

-9-
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such other and further relief as is appropriaceC. Grant

under the circumstances.

COUNT V ,

!

This Count is for a statutory civil penalty and is1.
f

brought pursuant to Section 3.1 of the Illincis Refuse Disposal

Law (" Disposal Law") , Ill.Rev. Stat. (1969), repealed July 1,1970,
This Count cencarns violations of previously-ch. 111 1/2, 5473.1.

The viciations of law
applicable requirements fer disposalef wastas.
alleged in this Count pertain only te nen radicactive aspects cf

such wastes. - .
-

.

The Attorney General is the legal officer of the State2.
Ill.

of Illincis, having the powers and duties prescribed by law,
5, 515,; and having'the power and authority to preventConst. Art.

(1981)land, and water pollution in Illinois, Ill.Rev. Stat.air,
and duties of the Attorney

ch. 14, 512; and having all the pmacs

General at cccmen law.
As paragraphs 3 through 11 cf this Count V,3-11.

Plaintiff realleges and incorporates Paragraphs 2 through 10 of
.

Count I.
(1969)Section 1 of the Disposal Law, Ill.Rev. Stat.12.

ch. 111 5471, provided in pertinent part:
of Public Health, hereinafter referred

The Department shall supervise the operation
to as the Department,
and maintenance of refuse dispesal sites and facili-shall prepara and adept andties.... The Department
may revise from time to time minimum standards forsanitation,.

the location, design, construction,
operation, maintenance and discontinuance of theoperation of refuse disposal sites and facilities and

such rules and regulatiens relating toand disecntinuance of theshall adopt
the operation, maintenance,

- _10
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operation of refuse disposal sites and
facilities as it considers necessary frc=

this Act.time to time to carry out
!

Ill.Rev.Stau. (1969)
13. Section 2 of the'Dispesal Law,

ch. 111 1/2, 5472, provided in pertinent part:
After the Depart =ent has promulgated minimum
standards for the location, design, construc-
tion, operation, maintenance and discontinuance
of the operation of refuse disposal sites and
facilities pursuant to Secticn 1, and exceptno per-as provided in Section 6 of this Act,
son, firm or corporation, whether public or

.

private, may establish, maintain, conduct or
operate a refuse disposal site or facility

.

without first registering that site or facility
with the Department.

The Illinois Department of Public Health promulgated14.

Rules and Regulations for Refuse Disposal Sites and Tacilities
22, 1966.

("IDPH Rules") pursuant to the Disposal Law on March

15. IDPE Rule 1.01 provided:

All refuse disposal sites or facilities shall
be registered with the Illinois Departnant of
Public Health en forms to be provided by the
Department.

16. IDPH Rule 3.04 provided:
.

~

Open dumping is prchibited.
Articles IV and V of the IDPE Rules governed the17.

operation and maintenance of sanitary landfills.standards,

16. IDPE Rule 5.08 provided:

[L]iquid or hazardous substahces shall not
be discharged to a sanitary landfill until
written approval has been obtained from
the Department.

Section 49 of the Illinois Environmental Protection19.

Act, Ill.Rev. Stat. ch'. 111 1/2, $1049, provides:

<
.

-11-
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All proceedings respecting acts done beforeshall be deter-b.
the effective date of this Actmined in accordance with the law and regula:icnsAllthe time such acts occurred.in force at

proceedings instituted for actions taken afterthe effective date of this Act shall be governed
by this Act.

. Depart-All rules and regulations of the. .

ment of Public Health relating to subjects em-shall remain in full force
c.

i

braced within this Actand effect until repealed, amended, or super-
.seded by regulations under this Act. ,

20. From March 22, 1966 until July 27, 1973, the date of
Rules

the supercession of the IDPH rules by the Board's Waste
continuously f ailed to register,

governing waste disposal, Defendant i.

its disposal f acilities with the Department of Public Health,
violatien of the Disposal iaw and IDPH Rule 1.01, and f ailed to

including liquid and hazardous wastes, in
dispose of its wastes, in violation
accordance with the

DPH Rules cited hereinabove,

-

of such Rules.
WEIRETORE Plaintiff PEOPLZ CF THE STATE OF ILLINCIS prays

that this Court: pursuant 'to Section
Enter judgment against Defendant,A.

ch. 111 1/2, 5 4 73.1, im-
3.1 of the Disposal Lawt .Ill.Rev. Stat.

hich

posing a civil penalty of $100 per day for each day during w~

Defendant's violations of the Disposal Law and IDPH Rules , as seti

out in this Count, continued. .

Grant such cther and further relief as is appropriate
B.

under the circumstances.
.

ccCNT VI_
relief and a statutory

l. This Count is f=r injunctive
h Act,'

civil penalty and is brought pursuant to Section 42 ef t e
.

-12-
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Ill.Rev. Stat. (1981), as amended, ch. 111 1/2, 51042. This

Count concerns the creation of a water pollution hazard. The

violations of law alleged.in this Ccunt pertain only to ncn-

radioactive hazards.
As Paragraphs 2 through 11 of this Count V,2-11.

Plaintiff realleges and inccrporates Paragraphs 2 through 11 of

Count I.

12. Section 12 (d) of the Act, Ill.Rev. Stat. (1991), as

amended, ch. 111 1/2, 51012 (d) , provides:
4

[No person shall:]
-

Deposit any centa=inants upon the land ind. create asuch place and =anner so as t=

water pollution hazard.
is defined by Section 3(d)

13. The term centa=inant

of the Act, as: .

[A]ny solid, liquid, or gaseous matter,
any odor, or any form of energy, from
whatever source.
The term " water pollution" is defined by Section 3 (m)14. :

of the Act as:

[5]uch alteration of the physical, thermal,
.i chemictl, biological or radioactive pro-

perties of any waters of the State, or such
discharge of any contaminant into any waters

as will or is likely to createj of the State,
a nuisance or render such waters har=ful or

,

-

detrimenta. or injurous to public health,*

ccamercial,safety or welfare, er to demastic,
industrial, agricultural, recreational,;

or other legitimate uses, or to livestock,
wild animals, birds, fish, or other aquatic
life.

| cf theThe term " waters" is defined by seculen 3 (oc)15.
i

! Act as:

s

-13-
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(Alli accumulations of water, surface and under-
ground, natural and artificial, public or priva:e,
or parts uhereef, which are wholly or partially -
within, flow through, or border upon this State.

During the time relevant herein, and as described16.

hereinabove, Defendant has deposited upon the site process wastes

contaminated by various nonradioactive chemicals and chemical

co= pounds used in Defendant's industrial process.
The depositing of such chemicals and chemical ecm-17.

pounds created and continues to create a serious pollution hazard
to ground and surface waters in the vicinity of the site, which

.

are waters of the State of Illinois.
The pol ution hazard to the groundwater consists in18.

the f act that the millions of gallons of liquid wastes deposited
into the infiltration ponds at the site have over the years infil-

Intrated into the ground, threatening the shallow aquifer.'

addition,' rain and melting snow have percolated, and continue to
through the accu =ulations of solid waste at the site,percolate,

thereby becoming contaminated and infiltrating into 'the ground,
The shallow aquifer under thethreatening the shallow aquifer.

The shallowsite is generally only several feet below the surface.

aquifer is hydraulically connected to an aquifer lying deeper below
,

.

this aquifer *is used as a water source by householdsthe surface,
f the site

, in unincorporated areas primarily west and southwest c 1

|

and a= a standby water source for the City of West Chicago.
,

l

I

The pollution hazard to the surface water19.

consists in the fact that water en the surface of the site,
resulting frem rainfall and melting snow, becemes conta=inated )

!,
!.

!
-14-
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by contact with the wastes on the site and, via a stor= sewer
is discharged into Kressoriginating just north of the site,J

Kress Creek is a tributary to the DuPage River.Creek.
Since July 1,1970, the eff ective date of the Act,20.

Defendant has continuously created a water pollution hazard by
in violation ofits depositing of contaminants on the site,

Section 12 (d) of the Act.
.

WEEREFORE Plaintiff PEOPLE OF TEE STA"E OF II.LINOIS prays

. I that this Court:
cf theEnter an injunction pursuant to Section 42(d)A.

Act, Ill.Rev. Stat. ch. 111 1/2, 510 42 (d) , ordering Defendant to *
the site in a manner which._

remove all of the wastes located at
shall first be approved by the Illinois Environmental Protecticn

Agency and to dispose of said waste in accordance with all

applicable law,
,

B. Enter judgment against Defendant, pursuant to Sectica

42 (a) cf the Act, Ill.Rev. Stat. ch. 111 1/2, 510'42 (a) , i= posing

a civil penalty of $10,000 for Defendant's violation"of the Act
and an additional $1,000 for each day

as set out in this Count,

during which said violation has continued.
C. Grant such other and further relief as is appropriate

under the circu= stances.-

i j
COUNT VII_ !

This Count is for injunctive relief and a statutory1.
|

civil penalty and is brought pursuant to Section 42 of the Act, l
'

Ill.Rev. Stat. (1981), as amended, ch. 111 1/2, $1042.
This,

*

-1S-
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The violations of law alleged in this
concerns water pollutien.

Count pertain only to nonradioactive pollutien.
PlaintiffAs Paragraphs 2 through 11 of this Count,2-11.

realleges and incorporates Paragraphs 2 through 11 of Count I.I

12. Section 12(a) of the Act, Ill.Rev. Stat. ch. 111 1/2,

S 1012 ( a) , provides:
;

Cause or threaten or allow the dis-a.charge of any contaminants into the
environment in any State so as to cause-

or tend to cause water pollution in
either alone or in combinationIllinois,

with matter from other sources, er so as
to violate regulations or standards
adopted by the Pollution Control Board ,.
under this Ac..

of theThe term waters is defined by Secticn 3(co)13.

Act as:
surface and(A]Il accu =ulations of water,

underground, natural and artificial, public :
and private, or parts thereof, which are
wholly or partially within, flow through,'

or border upon this State.
301-312,

Regulations of the Board appearing 'at Partsf

14.'

Subtitia C (" Water Pollution Rules") govern, inter35 Ill.Ad=. Code,
f

alia, water, quality standards, including permissible levels o
,

chamical constituents in water, and effluent standards.
,

of the Water Pollution Rules provides:
15. Section 303.201

-

Except as otherwise specifically provided,1

the
all waters of the State must meet
general use standards of Subpart B of Part
302.

of the Water Pollution Rules provides:
16. Section 303.203

The underground waters of Illinois which are a.
present or potential source of water for publicc'r food processing supply shall meet the general
use and public and food processing water supply

t

302, except
standards of Subparts B and C, Part
due to natural causes.,

-16- r
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The underground waters at er around the site are a17.

and potential source of water for public and feed pro-present

cessing supply.'

18. Section 302.208 of the Water Pollution Rules sets

out the maxi =um level of certain chemical constituents in waters
subject to the general use water quality standards,

19. Section 302.304 of the Water Pollution Rules sets

out the maximum level of certain chemical constituents in waters
subject to the public and food processing water supply standards.:"

of the Water Pollution Rules provides
20. Section 304.105

.

in pertinent pa: t:
In addition to the other requirements of
this Part, no effluent shall, alone or
in combination with other sources, cause
a violation of any applicable water quality;

standard.,

21. At various times since July 1, 1970, the effective

data cf the Act, Defendant caused c:
=''M the unfargrei..nd water at the

site to contain cencontrations of chieride, manganese, sulfates,

and total dissolved solids in excess of the maximumselenium,

302.208 of the Water Pel-permissible levels set out in Sectioni

of the Act.lution Rules, in violation of Section 12(a)
At various times since July 1, 1970, the effective22.

. Defendant caused or allowed the underground waterdate of the Act,

at the site to contain concentrations of flueride in excess of
,

302.304 of thethe maximrm permissible level set out in Section
of the Act.Water Pollution Rules, in violation of section 12(a)

23. Section 304.124 of the Water Pollution Rules sets
;

,

out the maxi. mum pe =issible level of chemical censtituents in any
I

I effluent.

| -17-
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is defined by Section 301.275 of
The ter: effluent""

24.'

the Water Pollution' Rules as:
Any wastewater discharged, directly or indirectly,
to the waters of the State or to any stor= sewer,and the runoff from land used for the disposition

'

of wastewater or sludges. . . .

Surface water en the site, resuiting f cm rainfall,,

25.
i t d by

and melting snow, has been and continues to be contam na e
Such contaminated runoff .

the site.
contact with the wastes at d, a stor=
enters, and at all times pertinent herein has entere

,

f into

sewer just north of the site, and is discharged there rom
'

Kress Creek, a tributary to the DuPage River.
,

,

the effective
At various times since July 1, 1970,26.

caused or allowed affluent from theDefendantdate of the Act, in

site to contain concentrations of chloride and manganese
in Section 364.124

excess of the maximum permissible levels set out ion 12(a) of
of the Water Pollution Rules, in violation of Sect

4 .

the Act. IS prays

WEIREFORE Plaintiff PEOPI.I OF TEE STATE OF I:J!NO
that this Court: . -.

of the
Enter an injunction pursuant to Section 42(d).

A. ordering Defendant to .

Ich. 111 1/2, 51042 (d) ,1. 3 Ill.Rev. Stat. hich jAct,

remove all of the waste located at the site in a manner w
*

|

l Protection |

shall first be app. roved by the Illinois Environmenta J

ith all

Agency and to dispose of said waste in ace 7rdance w
,

I

applicable law. pursuant to Section
Enter judgment against Defendant,

i
,

'
B.

ch. 111 1/2, 51042 (a) , imposingI- '

42(a) of the Act, Ill.Rev. Stat.
i of the Act as

a civil penalty of $10,000 for Defendant's violat en;

.

I -18-
-
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and an additional S1,000 for each dayset out in this Count,

during which such violation has continued.
Grant such other and further relief as is appropriateC.

under the circumstances.

COUNT VIIIa-

This Count is for injunctive relief and is brought1.
Ill.Rev. Stat. (1981)i

pursuant to the Illinois Public Nuisance Act,
(" Nuisance Act") . This Count concerns the main-ch. 100 1/2, 526

The violations of lawtenance of a statutory public nuisance.

alleged in this Count pertain only to nonradioactive matters. ,

The Attorney General is the legal officer of the2.

State of Illinois, having the powers and duties prescribed by law,'

5, 515; and having the power and authority to
Ill.const. Art.

air, land, and water pollution in I111acis, Ill.Rev. Stat.prevent

and having all the powers and duties of the Attorneych. 14, 512:

General at common law.

3. The Nuisance Act provides: ,

It is a public nuisance:

To cause or suffer... filth or noisome1.substances to be collected, deposited, or

to remain in any place, to the prejudice
of others.

. . .

To corrupt or render unwholesome or render3.
impure the water of any spring, river, stream,
pond or lake, to the injury or prejudice of
others.

As Paragraphs 4 through 13 of this Count VIII,4-13.

Plaintiff realleges and incorporates Paragraphs 2 through.11 of

Count I.

- 19 -
?
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As Paragraphs 14 through 17 of this Count VIII,14 -17.

Plaintiff realleges and incorporates Paragraphs 16 through 19

of Count I.
As Paragraph 18 and 19 of this Count VIII,18-19.

Plaintiff realleges and incorporates Paragraphs 21 and 22 ofi

.Count VII.
As Paragraph 20 of this Count VIII, Plaintiff realleges20.

and incorporates Paragraph 25 of Count VII.
.

Since approximately 1967 and continuing until the21.

Defendant has operated and maintained the site in suchpresent,
in that noisome subst1ncesmanner as to consti,tute a public nuisance,

have been caused or suffered to be ecliected and depcsited and to
and waters of Illinois have been corrupted and

remain at the site,

rendered impure and unwholesome, to the injury and prejudice cf
in violation of the Nuisance Law.People of the State of Illinois,

Further, unless such public nuisance is abated it will continue te

so prejudice and injure the Pecple of the State of Illinois.
Plaintiff has no adequate remedy at law 'with respect22.

.

to the public nuisance alleged herein.>
-

WHERETORE Plaintiff PEOPLE OF THE STATE OF ILLINOIS prays

that this Court:
Enteranin$unctionorderingDefendanttoremoveall

A.
;

of the wasta located at the site in a manner which shall first
be approved by the Illinois Environmental Protection Agency and,

to dispose of such waste in accordance with all applicable law.
Grant such other and further relief as,is' appropriateB. j

.

under the circumstances.
.

-20-
;
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COUNT IX
d is brough:

This Count is for injunctive relief an
This Count concerns the1. '

pursuant to the common law of Illineis.The violations ofi ance.
maintenance of a common law public nu s radioactive matters.
law alleged in this Court. pertain only to non of the State

T.5e Attorney General is the legal efficer
'

Ill.prescribed by law,2.
i-

of Illinois, having the powers and dut es prevent
5, $15; and having the power and authority toch. 14,,

Const.Ar't. is, Ill.Rev. Stat.i

air, land, and water pollution in Ill no Attorney General

$12; and having all the powers and duties of the ,

I

IX,at common law.
As Paragraphs 3 through 12 of this Count

raphs 2 through 11 of3-12..

Plaintiff realleges and incorporates Parag
- IX,

As Paragraphs 13 through 16 of this CountCount I. _

aphs 16 through 1913-16.

Plaintiff realleges and incorporates Paragr
-

'

}
'

.. IX, Plaintiffof Count VI.
As Paragraphs 17 and 18 of this Count

1 and 22 of Count VII.17-18.

realleges and incorporates Paragraphs 2 iff realleges

As Paragraph 19 of this Count IX, Plaint
19.

VII.

and incorporates Paragraph 25 of Count
'

til the
,

Since approximately 1967 and continuing un
d the site in such20.

Defendant has operated and maintaine
in that Defendant haspresent,

manner as to constitute a public nuisance,f this State, thus un-i

rendered impure and unwholesome waters o d well-being and interfarin
;

reasonably injuring the public health anf the waters of the State of
with the public right to enjoyment o'

21--.

. .
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lic nuisance is abated it will
Further, unless such pub of Illinois.of the StateIllinois.

so injure the Peopleadequate remedy at law with resp
ect

continue to
Plaintiff has no21 lleged herein.

TATE OF ILLINOIS
to the public nuisance awsEREFoRE Plaintiff PEOPLE OF THE S

to remove allcourt: Defendant
prays that thisEnter an injunction orderinghich shall first

be

A. in a manner w
waste located at the siteironmental Protection Agency an

d to

of the,

approved by the Illinois Env with all applicable law.
accordance relief as is appropriata

dispose of such waste inGrant such other and further
=,

B.

INCIScircumstances.
PEOPLE OF THE STATE OF II.Lunder the

NEIL F. HARTIGANAttorney General11 ncisState o' .

,

~ _
-

i By: IN., l

Assistant Attorney Genera
; z.

*
.

!

JOHN VAN VRANKIN,Chisf,
Northern Region

WILLIAM J. BARIANOI
l

ANNE RAPKIN
Assistant Attorneys GeneraEnvironmental Control Div si ion

188 west Randolph Street
Suite 2315 60601 4

Chicago, IL793-2491i

(312)-

e

i

,

3

.

!
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IN THE CIRCUIT COURT FOR THE 1cTH JUDICIAL CIRCU:7DUPAGE COUMTY, ILLINC:S.

( PEOPLE OF THE STATE OF ILLINCIS, )
)

Plaintiff, )
)
) 'NO. 80.CH 298

I )
v.

KERR-McGEE CHEMICAL CORPORATION, )
)a Delaware Corporation,
)

Defendant. )
.

SECOND AMENDED COMPLAINT FOR
INJUNCTION AND STATUTOFY PENALTIES

i

NOW COMES Plaintiff, PEOPLE OF THE STATE CF !LLIN0!$, by

its attorney, NE!L F. HARTIGAH, Attorney General of the State o,f
of Nuclea*Illinois, at the request of the Illinois Department

Safety and on his own =ction, and adds the following two Counts
to the First Amended Complaint previously filed herein:

COUNT X

1. This Count is for. injunctive relief and a statutory

penalty and is brought pursuant to Section 42 of the Illinois
Environmental Protection Act ("Act"), Ill.Rev. Stat. 1983), as

amen.1ed, ch. 111-1/2, 51042. This Count conce-ns air pollution.

2-11. As Paragraphs 2 through 11 of this Count, Plain-

tiff real.leges and incorporates Paragraphs 2 through 11 of Count

I.

The wastes at the sit.e are contaminated with t". ort-
12.

Thorium and uranium are radioactive elements,um and uranium.
,

their nuclei spontaneously decay over time into other ele-i.e.,

ments and, in the process of decaying, emit energy in the form cf

radiation.
i.

-1 -
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13 Among the decay products of thorium and uranium art
. .

.

at'omic varieties--of raden, a radioactive gas.i

isotopes--i.e.

Radon is emitted into the air, where it decays i.7to further ele-
I

^

ments, including radioactive isotopes of lead. Thsse leads take

the form of fine particulates.
Radiation poses a danger of cancer and adverse14

Radon gas is danger:us
genetic effects to human and animal life.

it directly emits radiation to tissuenot only because
*

fine radioactive particulates into which 1-,

but also because the
and there emit radiation to,

decays lodge in the respiratcry tract
int 9rnal tissue for substantial time periods.

The wastes at, the Kerr-McGeo site continuously emit
I

15.
,

radiation and rndon gas into the sur*ounding air.

16. Section C(a) of the Act, Ill.Rev. Stat. ch. 111-1/2,
'

51009(a), provides:

No person shall:

Cause or threaten or allow the discharSea. into theor emission of any contaminant
environment in any state so as to cause
or tend to cause ai- pollution in Il-
linois, either alone or in combinatich
with contaminants from other sources, ...

-

The term " air pollution" is defined by Section 3(b)1T.

of the Act as:

the presence in the atmosphere of one or more
contaminants in sufficient quantities and of,

such characteristics and duration as to beor animal. life orinjurious to human, plant,
to property, or to unreasonably inte*fere with

, the enjoyment of life or property.
i

The term " contaminant" is defined by Section 3(d) of the Act as:
,

.

any solid, liquid, or gaseous matter, anyfrom whateverodor, or any form of energy,
source.

I
~

-2-
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13. Defendant has caused, threatened, or allowed the |
.

.

emission of such leve'.s of radiation and radioactive =aterial
into air at the site as to cause air pollution, in violar. ton or

Section 9(a) of the Act.
19 Such violation will continue unless abated by order

i of this Court.
WHEREFORE Plaintif f, PEOPLE OF THE STATE OF ILLINOIS,

*
I
' prays that this Court:

A. Enter an injunction pursuant to Section 42(d) of the~

i Act, Ill.Rev. Stat. ch. 111-1/2, 51042(d), ordering Defandant ::
remove all of the waste located at the site, in a manner which
shall first be approved by the Illinois Environmental Protectire

Agency and the Illinois Department of Nuclear Safety, and to dis-
:

pose of said waste in accordance with all applicable law.

B. Enter judgment against Defendant pursuant to Sectt:nI

42(a) of the Act, Ill.Rev. Stat. ch. 111-1/2 51042 ( a ) , imposins a
.

civil penalty of $10,000 for Defendant's violation of the Act as

set out in this Count, and an additional $1,000 for each day
..

during whi:h such violati.on has continued..

1

Grant such other and further relief as is appropri-
5 C.

ste under the circumstances.
!
i'

CCUNT XI
*

1. This Count is for injunctive relief and is brought
, .

pursuant to the common law of Illinois. This Count concerns the

maintenance of a common law public nuisance.
The Attorney General is the legal officer of the2.

Stata of Illinois, having the powers and duties prescribed by

-3-
i
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law, Ill.Const. Art. 5, 515; and having the power and authority te |
..

\'

p'revent air, land, and water pollution in Illinois, Ill Rev. stag,
;

:

512; and having all the powers and dutiis of the(1983) ch. 14
Attorney General at common law.

} Plain-
3-12. As Paragraphs 3 through 12 of this Count,

of Counttiff realleges and incorporates Paragraphs 2 through 11
.

I.

13-16. As Paragraphs 13 through 16 of this count,
12 through 15 ofPlaintiff realleges and incorporates Paragraphs

Count X.

1?. Defendant has caused, threatened, or allowed the

emission of such Levels of radiation and radioactive material *
into air at the site as to unreasonably endanger the pub 11e

health, welfare, and the environment , thereby causing and main-

toining a public nuisance.
is

18. The public injury caused by said public nuisance

irreparable, and one for which Plaintirr has no adequate esmedy

at law.

Such nuisance will continue unless abated by order19

of this Court.

WHEREFORE Plaintiff, PEOPLE OF THE STATE OF ILLINCIS,
.

prays that this Court: -

Enter an injunction ordering Defendant to remove al.1A.

of the waste located at the site, in a manner which sh:1.1 first

be approved by the Illinois Environmental Protection Agency and
Illinois Department of Nuclear Safety, and to dispose of such

I waste in accordance with all applicable law.

i

.

a.
l

-

,
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3. Grant such other and further relief as is apprepr4.-'"

,

ate under the circunstances.

Respectfu11y submi;;ed,-

PEOPLE CF THE STATE OF ILLINCIS

NEIL F. HARTIGAN
Attorney General'

State of Illinois

7 .

!BY: '' -ANNE RAPKIN''

Assistant Attorney General
Environmental Control Division;

.

' ANNE RAPKIN -

WILLIAM J. BARIANO, JR.
Assistant Attorneys General
Environmental Control Division
RUSSELL EGGERT
Administrative Assistant
160 North LaSalle Street
Room 900 -

Chicago, Illinois 60601
C312] 793-2512

.
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PROOT OF SERVICE

I, EI.AINE C. THOMAS , having been sworn and under oath

do state that I have this 19th day of February, 1985 served copies

of the foregoing' Notice, Motion For Leave To File Second Amended

Complaint, and Second Amended Complaint For Injunction And

Statutory Penalties, upon the persons to whom said Notice is directed

by placing same in envelopes addressed to said persons, by first
class mail, postage prepaid, and depositing same with the United
States Postal Service located at 160 North LaSalle Street, Chicago,.,

Illinois 60601.
..

.

Y(.DM. %*

.

i

. .

SUBSCRIBED AND SWORN TO
BEFORE ME THIS 19TE DAY

-

OF F,EBRUARY, 1985,.
,

|
.* .m.o , , s .., ,
d-*' ( \ .

<$ NOTARY PUBLIC

,

:

a

|

. . - .== . . . . . . . . . . . . . . . *

. . . . . - .
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FILED
..

IN TE CIRCUIT COURT FOR TE 19TH JUOICIAL CIRCUITDu gggCOppf;gqINOIS
)DONALD E. BROWN; EDITH R BROWN; *.

} ,p ,-
EDWIN E. BROWN; BETTY WpLSTELD; ) * .*:
and WEST CHICAGO STATE BANK, as ) {Q ,} ,l].hTrustee u/t/a 213, dated" * )
Septamber 16, 1969, )

Plaintiffs, )
)
) 30.

vs. )
) JURY TRIAL DEFX;DED

RERR-!!C GII CHEMICAL CORPORATION, ) AS TO ALL COUNTS
a Delaware Corporation, )

Defendant. )

.

COMPLAINT
NOW COMES Plaintiffs herein, DONALD E. BROWN, EDITH R.

BROWN, EDWIN E. BROWN, BETTY WOLSTEI.D, and WEST CEICACO
16, 1969,

STATE BANK, as Trustee n/t/a 213, dated Septa =ber

and each of them, by and through their attorneys, BOTTI,

MARINACCIO ti MAKSYM, LTD., complaining of KIRR-MC GIE CHEMICAL
CORPORATION, a Delaware Corporation, and states as follows:

-.

COUNT I
,

.

That at all times here(n, Plaintiffs DONAI.D E. BROLdle* 1.
and WEST

EDITH R. BROWN, EDWIN E. BROWN, BETTY WOLSTILD,

CHICAGO STATE BANK, as Trustee u/t/m 213, dated September 16,
t
I

1969,'and each of them are the legal, equitable and beneficial
,

t

ly

owners of the following legally described real property co:=en
known as 914 Joliet Street, West Chicago, Illinois, and 904 *

Joliet ' Street, West Chicago, Illinois, and legally described ,
. *'

. " -.

, . t , , . ..
. .

,- ;as fellows ,
.

'

I
I . .: * C'f;,2.

i. . . -
. t *. .' *

,.

s

u. .
.-

.

*
..
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The North 95 feet of the East 400 feet of Lot 2of Wienecke's Assessment Plat in section 16, Township
39 North, Range 9, East of the Third Principal

*

Meridian, reference being had to the record thereof
on June 18, 1946, as document 500297, in DuPage *

County, Illinois. Commonly known as 914 Joliet-

*

Street, West Chicago, 2111acia.,

.-
|

The East 400 feet of Lot 2 of Wienecke's Assessmentin SectionFlat (except the North 85 feet thereof)
16, Township 39 North, Range 9 East of the Third
Principal Meridian, reference being had to the500297,
record thereof on June is, 1946,, as document
in DuPage County, Illinois.' Commonly known as

,

904 Joliet Street, West Chicago, Illincia.

That at all times herein, Plaintiffs are residents ;2.
of the City of West Chicago, County of DuPage, State of Illinois. ;

That at all times herein mentioned, KERR-MC GEE ,

h
3.

(hereinafter referred to as "KERR-MC GEE *),
ICHEMICAI CORPORATION,
(

.

is a Delaware corporation, licensed to do business in the
!

State of Illinois, and from 1967 to 1973 did own and operate
,

'

a factory which manufactured a variety of chemical compounds

containing thorium, a naturally occurring radioactive element,
The chemical compounds manufactured

and rare earth elements. .

by Defandant and its predecessors were used in gas light
mantels, chemical research and manufacturing, nuclear fuel,

Said
color television phosphors, and for other sundry uses.

factory is located upon a 40-acre premises in the City of
;

West Chicago, and more particularly is bou'nded on the north

by Ann Street and the west by Elgin, Joliet and Eastern Railroad,
on the' south by Roosevelt Road and on the East by Factory

Street and Weyrauch Street.
-

.

~2-* *

.
'

I
-

t
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4. That the above-mentioned 40-acre site was purchased
*

by the Defendant, KI n-MC GEE, in or about the year 1967.
.

; .

~

i 5. The Defendant purchased approximately 43 acres of

the 1mbove-mentioned site in or about the year 1967.*

!

6. That the site includes three parcels of land, being
'

i

a certain factory site, a certain disposal-storage site,. -

!and a certain intermediate site., The factory site covers-

approximately eight acres and was the area used for manufacturing -

operations, offices and a certain utility supply system of

: KEM-MC GEE. The disposal-storage site consists of approximately
1 27 acres and was used for disposal, storage, residues, sludges,

and liquids from KERR-MC GEE's factory. The intermediate

site covers approximately eight acres and is located betowen

the factory and disposal-storage sites and was purchased

by KERR-MC GEE in or about the year 1979 to provide unrestricted

access between the sites.
.

,

1

| 7. That on or about the factory site, (hereinafter
,

i *

referred to as the 'f actory area' or * factory site') , 27
4

acres of land have been used for waste disposal.

8. That the Defendant, RERR-MC GEZ, ceased manufacturing
'

activities on said site in or about the year 1973.

9 .. Thatthe$actoryareaorsiteissurroundedon.or~

about three sides by a certain residential neighborhood wherein
! .

|
| -3-

.

.

a
- !

i
-

.

*
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.
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the individual Plaintiffs have resi ed within the villaged

cf West Chicago, Illinois.
.

10' That in or about the year 1931, the Lindsey Light

and C$emical company established a mill in West Chicago,
and non-radioactiveIllinois for the extraction of thoritz::

Subsequently, the
elements from monazite and other ores.
site was used for manufacturing of gas light mantels which

contained thorium, mesothorium, and during World War 22,
Ownership of the facility was transferredhydrochloric acids.

from Lindsey company to American Potash and chemical Company

in 1958 and to its successor, KERR-MC GEI CHIM: CAL CORPORATION,

Operations on the site continued until
,

in the year 1967.
in or about the year 1973 when RIRR-MC GEE, the current owner,'

closedthesubjectplaEt. ,

That the buildings on the subject grounds that .11.

comprise the factory site or area are in such a state of ''
,

disrepair so as to be physically offensive that it makes
I

l

|
lifa uncomfortable for surrounding inhabitants and otherwise |

I
,

the ccer. fort, health, saf ety and enjoymentinterfers with
of Plaintiffa and other West Chicago residents and the publici

in general and constitutes a public and private nuisance.
.

1
|

-

That said current conditions which exist on the12.-

factory area ir.clude but are not limited to the followings'

open pits filled with refuse and c'hamicals;a)
holes in floors two through four of building 9, , ,

b) I

averaging three feet in diameters
.

>

| I -4-
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c) loose glass in windows:*
,

.

d) broken glass on pavement below windows: ;

e) boards off windows:

f) animal litter scattered throughout,the buildings"
*

g) fallan walls, debris, abandoned equipment and chc=icals;

b) fallen, collapsed, and sagging roofing;*

il scattered empty beer cans, bottles and other litter.

13. That said current conditions include accessability
'

by the public in general and children in particular through
and over fences, inadequate security and lighting.

.

14. That at all timei pertinent h.erato, Defandants

allowed the factory to constitute a nuisance in violation
of West Chicago code, Chapter 10, which provides:

"It shall be unlawful to create, continue
or suffer a nuisance to exist . . . .

For the purpose of this section, whatever
is offensive physically to the sense and
by such offensiveness makes life uncomfort-
able, is a nuisancer and any act or business
which causes annoyance that materially *

interfers with the ordinary comforts of
human existence or enjoyment of property

*is a nuisance." ,

1

15. That the above-mentioned property has immediate

proximity to Plaintiffs' property hereinbefpre described'

and is contiguous to said property.

16. That said condition further violates the village
of West' Chicago's code, Chapter 4, section 26, which provides

as follows: .

{O O

>

9
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l*The term ' dangerous building' as used in this artic e

is hereby defined to mean and include
Any building, shed, fence, or other, man-made#

. structure which is dangerous to the public health1)
because of its construction or condition, or which*

may cause or aid in the spread of disease or cause*

injury to the health of the occupants of it or of
the neighboring structures;

Any building, shed, fence, or other man-made
structure which, because of faulty construction,2)

lack of proper repair or a'ny other cause, is
especially liable to fire and constitutes or createsage,

a fire hazard;

Any building, shed, fence, or other' man-made3) structure which, because of faulty construction,
age, lack of proper repair or any other cause, is
liable to cause injury or damage by collapsing

Any building, shed, fence or other r.an-madestructure which, because of its condition is frequented4)

by persons who are not lawful oc=upants of such
structure."

That said Code of West Chicago, Chapter 4, section17.

27 further provides:
'Any dangerous building in the City is hereby
declared to be a nuisance." .

That said City Code of West. Chicago, Chapter 4,18.

section 28 further provides:
"It shall be unlawful to permit the existence
or occupancy of any dangerous building in the Cityand no person in custody of any such building shall,

* permit the same to remain in a dangerous condition."
,

Defendant still owns and manages the above-mentioned19.

site. -
.

O

,.
* a.

-6- *
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Thatthethoridndrareelementswereextracted20.

at the site from monazite ore. F.xtraction and purification
'

ofboriumandrareearthswasaccomplishedbyprocessing
with various chemicals, including highly concentrated sulfuric
acid, caustic sode, hydrochloric acid, and other toxic substances.

That the manufacturing activities on the site resulted21.-

in production of enormous quantities of processed wastes,
.

both liquid and solid in nature.

That the liquid wastes were generated at the above- .
' 22.

mentioned site and within the above'-mentioned area of KIRR-
M:: GII at a rate of approximately 400,000 to 600,000 gallons

Such wastes contained approxi=ately 50,000 poundsper day.

of dissolved solids. Said liquid wastes were piped from the

f actory area to the disposal aren 'and discharged into ponds.
That the ponds acted as filtration ponds from which the liquid

percolated into ground water and soluable settisments deposited

on the bottom of said ponds. Said liquid wastes which percolated
,

into the ground water contained hazardous elements, were toxic
i

to human beings, including your Plaintiffs, and were filtrated
into Plaintif fs' ground water supply, thereby contaminating

.

said ground water and making the same unfit f or human consumption.

That Defendant piled solid wastes in mounds on23.

Such vastes included insoluat.e sedimentsthe disposal area.
?;

removed from-the infiltration ponds, ore residues and contaminateda

process equipment such as tanks and drums. ,

' 7
.

;-

: !
. .
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That at the present time, there are at least 549,00024.

cubic feet of insoluable processed wastes remaining in said

ponds, at least 722,000 cubic feet of processed wastes piled in
mound,, and at least 110,000 cubic feet of contaminated process

"

;

In addition, there are approxi-cquipment on the disposal area.
mately 11,000 cubic feet of rare earth che:.ical compounds'

i

otored in a building in the disposal arear which will probably .

.

have to be disposed of as wasta.
;

25. That Illinois Revised Statutes, Chapt. 111 , para.
81-856, effective.

1021(a) , section 21(a) , ,a_s, amended by P. A.

January 1, 1980, provides:
"[No person sha113]

Cause or allow the open dumping of any refuse."a.

That the term "open dumping" as defined by section26.

3(o) (formerly letter (h)) of the Act, a,s_ amended, as:

*!T]he consolidation of refuse from one ormore sources at a central disposal site that *
;

does not fullfill the land requirement of a |
sanitary landfill."

1-

27. That Rules 301, 303, 304, 305, 306, 310, 311, 312, |

313, 314, 315 and 318 of Chapter 7 of the Illinois Pollution
are rules and regulations which govern theControl Board ("3oards")

design, operation and maintenance of sanitary landfills
for the disposal of wastes, including hazardous and liquid

'

.

wastes. -

.

?

e

.g. ,

!
.
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28. That at all times pertin'ent hereto, Defendant's-

des,ign, operation and maintenance of the above-mentioned .

.

site adjacent to the residential property of Plaintiffs, as
described a.bove, have not complied with the requirements

of said Board's rules. ,

. . .

29. That since January 1, 1980, the effective date of

Section 21(a) of the Act, as amended, Defendant has continu-

ously failed and refused to comply with the requirements of
said Board and has, therefore, continuously caused or

;

allowed open dc= ping refuse at said site in violation of said

Sections.
'

30. That Section 21(b) of Illinois Revised Statutes,
t

;

Chapt. 111, Section 1021(b) , 1977, (current varsion - Illinois
Revised Statutes, Chapt. 111, Section 1021(a), provides:

"[No person shalls) '
.

(b) cause or allow open dumping of any
refuse in viciation of regulations -

!. . .adopted by the [ Illinois Pollution) Boards"
$.-

.
-

' 31. That Illinois Revised, Statutes, Chapt. 111h, Section ;
,

1221(e) , Section 21(e) (formerly letter (f)) of said Act, ;

I
*

es amended, provides: i

"[No person shall:) |
.

I.(e) Dispose of any refuse . . . except at ia site or facility which meets the requirements~

,of this ..ct and regulations thereunder."
.

.

t

e
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That the term " disposal" is defined by Section 3 (e)
'

,

32.-

Illinois Revised Statutes, Chapt,. 111%,'Sectionof khe Act,
.

loo)(e)', 1977, as amended, as:
:

'IT]he discharge, deposit, injection, dumping,
spilling, leaking, or placing of any waste
or hazardous waste into or on any land or water
so that such waste or hazardous waste or any
constituent thereof may enter the environment
or be emitted into the air or discharged into
any waters, including ground waters.".,

'

That at all times relevant to this action, Defendant33.-

has failed to and continues to fail to comply with the

above-mentioned statutes and rules.

That the wastes described herein have been disposed34.
.

of by Defendant at said site and on the lands adjacent to
such wastes havePlaintiffs include hazardous wastes in that

been contaminated by hazardous chemicals and chemical compounds

detrimental to human life and well-being, including but not
limited to barium sulfate, sodium sulfate, sodium chloride,

' -

: sodium floride, sodium phosphate, ammonia, ammonium chloride,
|ammoniu= sulf ate, ammonium nitrate, calcium chloride, ethylhexyl

ethylenediaminatetrancetir Scid, sulfuric acid andphosphate, |
|kerosene.

That Illinois Revised Statutes,' Chapter 111 , Section35.

1021(d) , Se= tion 21(d), (formerly letter (e)) of said Irt,
i, e

' *

g amended, provides:
!-
,

,

. - 10 |-

!
i

:
.

t
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_.-4* *[No person shall:]
..

.. . . . . - . . . .
:.....- . Conduct any refuse-collection or refuse-(d)

. disposal operations, except for refuse genera-
ted by the operator's own activities, without

.
.. ..

-

(Illinmis Environmental- a permit granted by the
Protection) Agency upon such conditions, including.

: periodic reports and full access to adequaterecords and the inspection of facilities, as may
be necessary to assure compliance with this Act

.

and with regulations adepted thereunder, after
the [I111acis Pollution Control] Board hasadopted standards for the location, design,
operation, and maintenance of such facilities.
The above exception shall not apply to any

*
hazardous wastes . . . .

36. That Chapter 7 of said Board's rules and regulations
1

govern the waste managehent'and the design, operation and
maintenance of sanitary landfil'Is for the disposal of wastes,

>

including hazardous and liquid wastes.

That Rule 202 (b) (1) of said Board's rules provides:37.

*(N]o person shall cause or allow the use or
operation of any existing solid waste manage-
ment site without an operating Permit issued
by the Agency not later than one year after
the effective date of these Regulations. " .,

-..
. ,

That said Board's rules became effective on July 27,38.
; -

. .
.

-

:-1973. .

39. Since July 27, 1974, Defendant has continuously

conducted efuse-disposal operations at said site.without
! .....

having'first obtained a permit from the I111acis Environmental
.. . .. .. "

hrotection Agency, in violation of Board Ruie 202 (b) (i) and
>

|.. . ... .
, ~' ~ ~ ~ ~ '- ..

. . .

Section 21(d) of said Act, as, amended. -.a .... ....
. . . . .

.
,

.

<
,

1

.-
- -11-,

.
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That Section 2 of the Disposal Law, Illinois Revised40.
111h, Section 472, provides in pertinent

.

statutes, Chapt.
-

part as follows:
,

. . no person, firm or corporation, whether*

public or private, may establish, maintain,: .

conduct or operate a refuse disposal site or
facility without first registering that site* :

or facility with the Department ....

.

That the Illinois Department of Public Health promulgated
~

41.

Rules and Regulations for Refuse Disposal sites and racilities
.

("IDPH Rules") pursuant to the Disposal Law on March 22,

1966. ,

,

42. That IDPA Rule 1.01 provided:
*

'All refuse disposal sites or facilities shall
be registered with the Illinois Department
of Public Health on forms to be provided by:

the Department."

43. That IDPH Rule 3.04 provides:

"Open dumping is prohibited."
.

44. That IDPH Rule 508 provided:

"!L]iquid or hazardous'substahces shall not
be discharged to a sanitary landfill until

-

written approval has been obtained from
the Department"

.

45. That from 1967 until July 27, 19,73, the date of

the supercession of the IDPH rules by Chapter 7 of the Board's

rules an,d regulations g-verning waste disposal, Defendant
continuously failed to register its disposal facilities'

with the Department of Public Health in violation of the .

.
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Disposal Law and IDPH Rule 1.01, and failed to dispose of
its wastes, including liquid and hazardous wastes in accord- |

*

ance with IDPH Rules cited hereinabove, in violation of such |,

rule's.
;

46. That Illinois Revised statutes, Chapt., 111 , section
i

, , ,

1012 (d) , section 12 (d) , provides:'
)'

i"[No person shalls)

(d) Deposit any contaminants upon the land
in such place and manner so as to create a '

water pollution hazard;"* .

That the term "contaminan't" is defined by Section j

47.
'

3(d) of Illinois Revised statutes, Chapt. 111 , section 1003(d),

! 1977, as follows:
9 "[A)ny solid, liquid, or gaseous matter, any

odor, or any form of energy, from whatever
acurce."

.

The term " water pollution".is defined by section48.
.

3 (hh) (formerly lettered (n)) of Illinois Revised statutes,
-

*

111, section 1003 (hh) ,1977, as amended:Chapt. I, '

i

"Is)uch alteration of the ph'ysical, thermal,
chemical, biological or radioactive properties
of any waters of the state, or such discharge
of any contaminant into any waters of the
State, as will or is likely to create a nuisance

J

or render such waters harmful or detrimental
, or injurious to public health, safety or
I welfare, or to domestic, commercial, industrial, ,

agricultural, recreational, or other legitimate ]uses, or to livestock, wild animals, birds, fish
. or aquatic life." ,

-
.

That during the time relevant herein, Defendant49.
~

has deposited upon the site liquid wastes, contaminated by
-

1 -13-
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such chemicalsvarious chemicals and chemical compounds.

and chemical compounds, include but are not limited to baritzn. .

sulfate, sodium sulfate, sodium' chloride, sodium floride,,

sodium phosphate, ammonia, amonium chloride, ammonium sulfate,

asenonium nitrate, calcium chloride, ethylhexyl phosphate,
, .

othylenediaminatetrancetic acid, sulfuric acid and kerosene.
;

That depositing such chemicals and chem 4 cal ccapounds creates

and continues to create a serious pollution hazard to ground

and surface waters which flow upon the lands of Plaintiffs.
: :

That the pollution hazard to the ground water,50.

which flows under the land of Plaintiffs' property, consists
of millions of gallons of liquid waste deposited into the

ponds at the disposal site and have over the years infiltrated
Further, raininto the ground, threatening the water table.

and melting snow have percolated, and continue to percolate

through the accumulation of solid wastes at the disposal.
site, thereby becoming contaminated and infiltrating into ,

-

The water table underthe ground, threatening the water.
the site is generally forming several feet below the surface.
The water table is hydraulically connected to an aquifer

Said aquifer is used as.

lying deeper below the surface.
a water source to households, including, on information and

belief, Plaintiffs' households and as a standby ground water
source for the City of West Chicago, Illinois, and therefore,

i
Plaintiffs.

.

e
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51. That the pollution hazard to the' aurface asatars

cf Illinois consists in the fact that the water on the surface
of the disposal site resulting in rain-fall and melting snow
becomes contaminated by pollutants thereon and via storms

origknatingnorthofthesite,dischargeintoKressCreek,
a natural waterway situated within the County of DuPage,

state of Illinois.

That since July 1, 1970, the effective date of'

52.

Defendant has continuously created a water pollutionthe Act,

hazard by depositing contaminants on the site in violation

of section 12(d) of th~s Act of 1377 as set forth above.
P

!3.- That Illinois Revised Statutes , Chapt. 111 , Section

1012 (a) , section 12 (a) , provides:
,

- "!No person shalls)

(a) Cause or threaten or allow the discharge.

of any contaminants into the environment in , .
-

any State so as to cause or tend to cause
water pollution in Illinois, either alone orJ -

in combination with matter from other sources, "

or so as to violate regulations or standards *,

adopted by the Pollution Con, trol Board under
-, this Act.-

That Chapter 3 of the rules and regulations of54.;

the Illinois Pollution Control Board and, inter alia, establish-
'

ing standards for chemical constituents allowed in waters
of the state of Illinois, including underground and surface

I waters.,

.

-15-
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55. That Rule 207 of said Board's rules and regulations

provides:
'The underground waters of Illinois which are*

*

a present or potential source of water for-
.

public or food processing supply shall meet:
the General and Public and Toed Processing
Water supply Standards ex=ept due to natural
causes.*

56. That underground waters at and around the site

are presently a potential source of water for public and
food processing supply, including water supplied to Plaintiffs.

57. That Rule 204 of the Board's rules and regulations

prescribe Public and Food Processing Water Supply Standards;
. and under such Rule, the following levels of constituents

in such water supplies shall not exceed:

Chloride: 250 mg/l

Manganese: .05 mg/l

Sulfates: 250 mg/l

Total Dissolved .
.

Solids: 500 mg/l ,

Selenium: .01 ag/l
,

58. That Rule 203 of the Board's rules and regulations
.

provide general standards which states''that the level of floride
:
'

in underground water shall not exceed 1.4 mg/1.
.

59. That Part IV of said Board's rules and regulations |
.

prescribe the maximum concentrations for various contaminants
|that may"be discharged into waters of the State of Illinois. -

.

Under Rule 408 of said Part IV, the following ' evels ofl
.

;

i

-16-
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cantaminants shall not be exceeded in an effluent:
Floride:

15 mg/l
*

1 ag/l
-

Manganese*
.

-.

That in or around Decenber, 1976, Defendant caused:
60.

cr allowed the underground water at the disposal site to
contain concentrations of chloride in excess of 250 mg/1,

in violation of Board Rule 204.
In or around December, 1976,

Defendant caused or allowed the under round water at the
disposal site to contain concentrations of chloride in excess-

of 1.4 mg/l in viciation of Board Rule 203.
,

, ,

That in or around December, 1976, Defendant caused61.

er allowed the underground water at the disposal site to
contain concentrations of manganese in excess of .05 mg/1,

_

in violation of Board Rule 204.
.

That in or around December, 1976, Defendant caused62.

or allowed the underground water at the disposal site to .

;

contain concentrations of sulfates in excess of 250 mg/1,
.

*

in' violation of Board Rule 204.
E

That in or around December, 1976, Defendant caused63.

or allowed the ground water at thz disposal site to contain
,

concentrations of total dissolved solids in excess of 500 mg/1, 1
.

|
in violation,of Board Rule 204.

That in or around October, 1976, Defendant caused
| 64.

or allowed the underground water at the disposal site to
.

i
i *

,
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contain concentrations of selenium in excess of .01 ag/1,
I

in violation of Board Rule 204.
,

.I
-

55. water on the site resulting from rainfall and melting*

snow $entersandatalltimespertinentherein,hasentered
storm sewers originating just north of the site and the ground

,

water which serves Plaintiffs' property.

:i.
66. That Illinois Revised statutes, Chapt. 14, section

.

12 provides that it is a nuisance:
1. To cause or suffer . . . filth or

noisome substances to be collected,
deposited, or to remain in any place,
to the prejudice of others.

.

. . .

3. To corrupt er render unwholeseme
or impure the water of any spring,
river, stream, pond or lake to the
injury or prejudice of others.

67. That in the past and continuing through the present,

the Defendant has operated and maintained the above-mentioned . ;..

site in such a manner as to constitute a nuisance as to your

Plaintiffs in that noisome substances have been caused or
*

suffer to be collected and deposited and remain at said siter
|and the waters filtering into the lands of Plaintiffs have

*

been corrupted and rendered impure and unwholesome to the

injury and prejudice of Plaintiffs, in violation of statutory
law and common law pertaining to nuisances. Further, such :

'

nuisance, until abated, continues to so prejudice the Plain- |
- -

.

tiffs. .
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63. Recently, Defendant has posted signs on said property,

on the border of the property facing Plaintiffs' property,
.

which publicly declares that said property contains dangerous' ,

and hazardous materials and will continue to maintain said
~

sign and the above-mentioned nuisance until and unless ordered

by this Court to remove all of the above-mentioned unwholesome,
toxic and hazardous materials and fully decontatinate the-

above-mentioned site so that is may be released and used

for wholesc=e and non-distasteful purposes.
:

.

69. That the only way in which present and future decon-

tamination of the above-mentioned ground water could be accomplished

would be to remove all of the above-mentioned existing waste

materials and move said waste materials to some other storage

site in accordance with appropriate governmen'tal regulations.

70. That the only way to retrieve the aesthetic appearance

of the above-mentioned property would be to destroy the existing
'

structures on the property,to clean up and remove all of
i

the above-mentioned wastes an'd cBntaminants on said property.
.

*

|
*

71. That Defendant will refuse to remove said materials
,

unless a mandatory order of this Court requires said rs= oval.
'

72. That certain of the above-mentioned chemicals, j

upon drying, are hazardous to human health and the organs
*

of the hI: man body and particularly affect human bones and

lungs, plus other parts of the human body. Said chemicals
.

have been deposited and will continue to be deposited upon*

,

' .

I
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Plaintiffs!.. land through-circ =lation afinatural:. air;curre= sc; ':
' unless:. Defendant is mandated by an Order of this Court to

.

remove all said wastes frcra the subject property.
: ::.: - .... ;;;- c ur'! :"1;;; f f .1.::: : . .t: n.nf f.:.--J-Jer

.

~

73. That Plaintiffs' real property is unique and cannot
.

be replaced.
...... .

74. That the . full anjoyment and use, of the . Plaintiff s' :-

I

property has been lost and cannot be regained unless and* ..

until a mandatory Order of this Court is issued.
. .

WHEREFORI, Plaintiffs DONALD .Z. JROWN, EDITE .R. .BRCEN, . .

EDWIN E. BROWN, BETTY WOLSTE*.D, and WEST CHICAGO STATE.3ANE;....

cs ; Trustee g/t/a 213 t-dated. Septa =ber 16, -1969; by.their:- :.::-

ottorneys, pray as follows: - tra-- :: .: :.-- r:s.:.- A ! ..

s- - :... :: -+ r-.-f. -.. :: : : .- .

A. That a mandatory injunction be entered by this Court

directing, ordering and compelling Defendant, KERR-MC GEI

CEEMICAL CORPOPJLTICN, a Delaware Corporation, .to forthwith
4

take all appropriate and proper safety precautions and. measures *

to. fully accomplish remeval of all aforementioned contaminants,
' pollutants, nuisances and other hazardous materials from

: .. ..:. .:. . :. :.r..: : :.: c.. . : :.: . a.:.:.:. .::." :.:.: :- ...
.

the subject premises to some other safe and distant location
...

: .: :- :.: ~~;: - v : :.: : :: :. : Lu- :t - . ..:.:-, ,
*

for storage in accordance with the laws of this state. Also,. .. . ..

** **

7: , -:.:-:- ;;u *-1.tr- I; E-~
.that Defendant be ordered to clean up, repair, bring into lawful i

1

compliance or demolish and. remove..all.deteriorati'ng structuras g

| |
'

.

'and debris on the subject site. - t )? r ::: :-::: :~.4 t ~ . :: r t '. : 1: -1 ht ur--

-
- .

., .
*

-; r

i-20-
..-

*
,

|
*

.

i '

t
~ ~ * - * * - ^ ~ "

~~~

- - - - - - - - -
- - - - - -
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. .

.

.. ,,

That this Court award- Plaintiffs reasonable attorney'sB.

. s-Q:s a:.:.r- s:.: ..s :e.-- ..::-.-rra:e
fees and costs.. . . . .

.

.- ' , :.: . : :.- . ? _ a ,..:.:. . s - ..

That this Court award Plaintiff such other and further
. . . . . . . .: . . . . . . . . . .

-

. C.
is. . - * - .. s : . .1: .:relief as may he just and equitable in the premises....

.. - ..~. :.:r - :.: : .:. . = ::r;.:s-
-

. . . . . . . . COUNT II
..: . .r.. : . : .- . . .. r . :- : . t :.r.- - .

1-74. Plaintiffs re-allege, ad=pt and hereby incorporate

' y 'this reference paragraphs 1 through 74 of Count I of thisb

Caeplaint as if fully set forth herein. . : .t: , ...

..e .... .2 .. .....

That by reason of the foregoing wrongful and illegal
. . . . - - . . . . . . . ... .. -

75. ,

, . . . .. . . ... . ... ,.

..,. . . . . . . . '

acts of the Defendant, the above-mentioned hazardous contaminants
.. . .. . . . . . . :. . ...- :-::a. :. s -.s.* . ..

produced and manuf actured by Def endant have invaded Plaintiffs'
t.; - - --r s - . :r.+- - ..- ..:.. a.

.

.

property, lands and the abode thereon, causing great damage
'- : . .

(
'

'to Plaintiffs' persens and their property.
- - : - r t..:. 7..

. .r t r .: : . .!.;-

WHERITORE, Plaintiff s DONAI.D E. BROW, EDITH R. BROWN,
..

. . :.a: . . . - . , s '. : : : . . - ,s...

EDWIN E. BROWN, BITTY WOLSTILD, and WEST CHICAGO STATE BANK,
.. . ...*

...

-

-
. . . ..- .r .: - t : :.: ..: .- . : :.: : . :- r s :. . . s :. : . . .

as Trustee n/t/a 213, dated September 16, 1969, by their
: :- - - s - - .: e c.: .t: r-- - r e stt .::: .

-- - - --
.

attorneys, pray as follows:,
,* -- a ::.:::. .-

t : s : . .. . :. :.- .:r : r . . :. :. : L:: : .-
.. . . .

For. A. judgment. Awarding. . actual sompensatory.JimmagesA. .-
. - . .

no less than but in great excess.of.the sum of ,Two Mi.1. lion
.

:

I

I Tiva Bundred Thousand Dc11ars -{$2 /500,000.00) e.:.rt. -*-
.

--

:

f *- t - .1 1:. . . * !:. -: : : s'. ' fit-.:t .;' *:.: - * ::. : '
For an award of reasonable rttorney's fees and costs.- ; .- .

,B.
.

.

. . . .
. . . . . . . .. . . . . . . . . . . . . . . . . ,. .

.... . - . ...... ... . . . ...For such other and further relief.as may be just. .. . . . . . .-

C.
t .1 : - . ; . :. : i. : 1 :- :.c- v---.

: .i t .. :. .. . . . . . - -;
in the premises.e

i 21-t

.

.

$

k
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. .

..1-74.. 2.laintiffs ne-allege 4 adopt and.hereby, incorporatew:

.by ithis .ref erence . paragraphs.1-74..of. . Count .I cf..this . complaint

as5ffullyset.forthherein. z : n :.,:ss s n.-- :: .L. -

..

...s.. ::.:. :. .: .
. . . .... ...

75. Plaintiffs re-allege, adopt and hereby incorporate

by this reference paragraph 75 of Count n of this .Co= plaint
tas if fully set forth herein. - _: .1.- : :.: :.cf d:-- -

-
-

: .. . <-- e::. :.;- -

76. That the Defendant, as successor, in interest in
:.. .- c a- . ...: .: .. :-*

- - ..

the factory of Lindsey Light and Chemical company, at all
e

.. . . ... -.. . . . . . .- . . :: . : .. : > :.: : ...

relevant times, knew or should have known that since at least
: . .- :.. . . - .- -..:.- . ..:-

1942, there has been continuously stored upon and e=itted
.. .

from the subject. site substantially a.11 of th above-mentioned
-- *

cnwholesome contarinants.1- . ::: ~~I.~ : ;I*;.;: .--:. ... .

: .- . : .-:-- : .: :: :.:.-- ------ .. ...
..

77. That since August 15, 1945, the aforementioned.

. .. ., . . . ,

unwholesome, offensive, unhealthy, ha =ful and destructive
,

conta=inants .have been intentionally;..knoringly; recklessly,
.

-willfully and wantonly stored and e=ttted by -the Defendant

and its predecessors in. interest with respect to the factory
site with a total callous disregard for any and all har=ful

. :. : . 1 .-:-- r. t- :. r -:: : :: - .z-: r r. - e cr -
-

effects such activities may or might have on any and all
:: - :. : :.1. 1: ::. . .c:.4 . :.. . . : .:- . - :- --

:.: . . . . .

.P._ersons, pr.o.pe.r.t.y and generations yet unborn which may or.. . . . . .
y. .. . . s...

.. - . . . . . . . . . . . . . . . . .. ... . . . . .

may not be adversely affected by said negative externalities. ;

p,. .-s - :. . .v' .. L :.:
. :. . . , . .... . . . . . .

- t

f" : .78. That.Def endant, KIRR-MC GII CHIMICAL . CORPORATION,is .

,

.a business. concern possessed of.a. multi-billion dollar. net worth. ,

.

e
t

*. . . |* r
.

I t. -32-
. . . .
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I
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,- . .

-

That Defendant, RERR-MO GEE CHEMICE CORPORATION,79.

and its predecessors have heretofore knowingly and willfully
refssed to cease said continuing illegal activities or to ,

prooIstly and voluntarily take all steps necessary to make
safe and wholesome said site solely for lucre.

That Defendant, KERR-MO GEE CHEMICAL CORPORATION,30. .

and its predecessors, have intentionally concealed from the
.

public the true known nature and extent of che: ical and health'

hazards maintained at said site so as to avoid legal responsibility
to Plaintiff s and others, for lucre, and to avoid highly

-

,

-

adverse publicity, Public scorn and ridicule.
.

WHEREFORE, Plaintiffs , DONALD E. BROWN, EDITE R. BROWN, i
'

EDWIN E. BROWN, BETTY WOLSFILD, and WEST CHICAGO STATE BANK, _ ,

as Trustee u/t/a 213, dated Septa =ber 16, 1969, by their

attorneys, pray as follows:

For a judgment awarding actual compensatory damages .

A.

no less than but in great excess of the sum of Two Million ,

*

1 Fi've Hundred Thou' sand Dollars ($2,500,000.00) . i
.

That a judgment granting punitive damages he entered :
B. !

in favor of Plaintiffs and against Defendant, RERR-MC GEE .

CHEMICAL CORPORATION, taking into account the actual net
:,

|worth of said Defendant in a sum no less than but in great |

| excess of Ten Million Dollars ($10,000,000. 00) so that Defendants
.

t

may be punished and others may be deterred from such reprehen- |_

!
t |' -

sible acts. -

|,

.

3 -23-
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: ; *

That this Court award Plaintiffs reasonable attorney's.C.

fees and costs.
.

D. . That Plaintiffs be awarded such other and further
-

reliet as may be just and equitable in the prs =ises.

Respectfully submitted,
DONALD E. BROWN, EDITH R. BROWN,
EDWIN E. BROWN, BETTY WOLSTEI,D,

g and WEST CHICAGO STATE BANK, as
Trustee u/t/m 213, dated:

i Sept - er 16, 1969, Pla iffs

I

sY
Aldo EPBotta

!
.

.

.

.

1

*
6
.

! -
1

|
|

|
!.

I
'

BOTTI, MARINACOIQ & MAKSYM, LTD.
Attorneys for Plaintiffs

,,

Drake OakBrook Plaza |

2211 York Road, suite 208
Oak Brook, Illinois 60521 .

312/789'8585
1 07640 .

~ -
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IN THE CIRCUIT COURT FOR THE 18TH JUDICIAL CIRCUIT -

DUPAGE COUNTY, ILLINOIS
.

PEOPLZ OF THE STATE OF ILLINOIS, )
)

Plaintiff, )
)

,

v. ) No. 80 CH 298 |
'

) )
KERR-McGEE CHEMICAL CORPORATION, )
a Delaware corporation, )

)
Defendant. )

.

PLAINTIFF'S MEMORANDUM IN OPPOSITION TO
KERR-McGEI'S MOTION FOR PARTIAL SUMMARY I

JUDGMENT OR, ALTERNATIVELY, FOR PARTIAL STAY OF PROCEEDINGS |

Defendant Kerr-McGee Chemical Corporation ("Karr-McGee")

has filed what it styles a metien for partial summary judgment

er, alternatively, a motien to stay the case. In reality, the

motion is nothing more than a renewal of a motion to dismiss that

Judge Scidmore denied in this c.ase in March 1984, and amounts to

nothing more than a request to second-guess Judge Scidmore's

decision. (A copy of Judge Scidmore's decision, already part of
the commen-law record in this case, is appended to Kerr-McGee's

.

memorandum as Exhibit B.) The substantive arguments in the pres-

ent motion are identical to those that Judge Scidmore rejected; i

the only difference is in the caption.
Judge Scidmore. recognized that Kerr-McGee's arguments

are erroneous in all respects, and raise basic issues which, if
j

decided as Kerr-McGee desires, would threaten the bases of our
I

federal system of government. Nothing that has occurred since

Judge Scidmore's decision changes that, or mandates a different
i
! result. Moreover, Kerr-McGee has already had an opportunity for

1

-I- |
i

- - -
.- - -..-. --, -, _ _ , _ . . . _ _ _ , _

i *
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After the decision was is-.

review of Judge Scidmore's decision.

sued, Defendant asked him to certify the questions presented
.

Judge Scid=cre did certi-
(preemption and primary jurisdiction) .
fy the questions, though he declined to stay the action pending

Having
appeal due to the concern for public health and safety.
sought and received certification, however, Kerr-McGee failed to

2-1/2 years later, Defendant seeks delay oftake an appeal. Ncw,

the trial and reconsideration in this Court of issues which could
long since have been determined by the. Appellate Court.

The following points summarize Plaintiff's response to

I Kerr-McGee's motion:
kKerr-McGee suggests that a recent decision of t.e1.

Court of Appeals for the Seventh Circuit disposes of thisU.S.

A decision of any federal court except the United Statescase.
and certainly not

Supreme Court is net binding upon this Court,
Pecela v. Stansberrv, 47 Ill.2d 541,dispositive of this case.

544, cert. denied 404 U.S. 873 (1971) (lower federal court deci-
siens "have no binding effect until the issue is censidered and

determined by the Supreme court.").
.

The recent divided-panel decision upon which Kerr-
- 2.

McGee relies, Brown v. Kerr-McGee Chemical Corporation, 767 F.2di

is not final, and in any event is clearly1234 (7th Cir. 1985) , ,

The panel decision conflicts with applicablewrongly decided.-

Silkwood v. Kerr-McGee Corp.,Supreme Court precedent, e.g.
'

.

104 S.Ct. 615 (1984), Pacific Gas and Electric Co. v.U.S. ,

461
Sta'te Enerev Resources Conservation & Develoement Comm'n.,

(a)and is contrary to two federal statutes:
U.S. 190 (1983),

|
Sec. 274(k) of the Atomic Energy Act, 42 U.S.C. $2021(k), which

!. -2-
i

-- _ '#*' ' - *+ var,m..e m.,

_
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:

,

allows States to apply their cwn law to the nonradiation hazards
f a 1977 amendment (p.L. 95-95) -

of NRC-regulated material, and (b)

to the Clean Air Act, 42 U.S.C. 55 7401 et sec., which, with4

|
,

respect to airborne radiation hazards like these involved in
Counts X and XI of the Second Amended Cc= plaint, legislatively |

1

overruled earlier court decisions that held preempted State law
Theaffecting the radiation hazards of NRC-regulated material.

panel's decision in Brown is also flatly centrary to the Seventh
Circuit's prier ruling in People v. Kerr-Mecee Chemical Corpora-

tien, 677 F.2d 571 (7th Cir. 1982), abcut the pres =ptive secpe of
a ruling Defendant emits to mentien in itsthe Atomic Energy Act,

.

present motion and memorandum.
Finally, Kerr-McGee's reliance en the pending NRC3.

Il-proceeding as a basis for staying this case is misguided.
linois courts have reutinely and censistently rejected this argu-
ment in exactly the same circumstances, holding that lawsuits to'

abate pollution based upcn ecumen law nuisance and the I111ncis

Environmental Protection Act must proceed independent.1y of any,

federal administrative action. People ex rel. Scott v. U.S.
.

Steel Corp., 40 Ill. App.3d 607, 609-14 (1st Dist. 1976);.

Metropolitan Sanitary Dist. v. U.S. Steel Corp., 30 Ill. App.3d

360, 361-75 (1st Dist. 1975), leave to appeal denied 60 Ill.2d

579, cert. denied 424 U.S.976 (1976). The Appellate Ccurt su=-
.

marized the Illinois cases accurately in Villace of Wilsenville
" r

SCA Services, 77 Ill. App.3d 618, 626 (4th Dist. 1979), aff'dv.'

86 Ill.2d 1- (1981) :
Although many Illinois cases have alluded to'

the need of Illinois courts to defer to the
expertise of administrative agencies, ncne!

have held error to have ec=urred because a

T

3--

..- " -~ .-.-= % g M. --g g y -+--
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court failed to apply the "prinary jurisdic-
tion" doctrine.

The Brown Decisien Prevides No SasisI. For Entering Jude=ent In This Case .

Contrary to Kerr-McGee's suggestion, nothing in the
Brown is merely aBrown decisien is dispositive of this case.

Itnon-finall divided-panel decisien from a lower federal court.
does not--and constitutionally cannet--bind this Ccur:2 cr dis-

pose of this case. Peccle v. Stansberrv, 47 Ill.2d 541, 544,

cert. den. 404 U.S. 873 (1971) (1cwer federal court decisions
"have no binding effect until the issue is censidered and decided

by the Supreme Court"). The only force that Brewn has is the

strength--or weakness--of its reasoning.

.

A petition for rehearing is pending before the j
1

Seventh Circuit and Kerr-McGee has been ordered to file a
,

I"aUnder the Federal Rules of appellate Precedure,response.
petitien for rehearing will ordinarily not be granted in the ab-
sence" of a request for such a response. Ted.R. App. P. 4 0 (a) . i

The Seven Circuit's order therefore suggests it is censidering
granting rehearing.

2 Kerr-McGee suggests in its memcrandum (p.8) that
"[t]he Supreme court of Illinois has recognized that direct con-; 1

flicts with judgments of the. federal courts, particularly on
|

;

questions of federal preemption, must be avoided when possible."
In support of this dubious propcsition Kerr-McGee offers only a

i

non-spe.cific citation to Provident Federal Savings & Loan Ass'n.1

v. RealtV Centre, Ltd., 97 Ill.2d 187 (1983).
Provident Federal says no such thi.ng. That case in- |

)volved the application of a decision by the Supreme Court of the |

United States--not a lower federal court--on an issue of statu- i

tory construction. The U.S. Supreme--and eniv the U.S. Supre=a '

and Provident Federali
Court--has the pwcer to bind State ccurts,
is merely a recognition of that principle, which was settled be-

' fore Illinois became a State. Martin v. Hunter's Lessee, 1i

Wheat. (14 U.S.) 304 (1816). But there is no comparable pcwer-- j
and under the fcundations of " Cur Federalism", Younger v. Harris, '

(1971) , there can be no comparable power--vested401 U.S. 37, 44
in the lower federal courts to bind State courts.,

*
.

j .
_.4 -

~
~
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On these terms Brown has no force at all, because the
The

panel majority's reasoning is absolutely and fatally flawed.
State has set forth in detail the errers in Kerr-McGee's argu-

ments, and the mistakes in the panel majority's reasoning, in two
For the j

amicus curiae briefs filed with the Seventh Circuit.
Court's informatien, copies of these briefs are appended herete

While those briefs largely speak fer themselves, aas exhibits. ;

few points bear emphasis here: )

Nothing in any federal statute preempts State lawa.

over nenradiation hazards and airborne radiatien hazards--the
The Atemic Energy Act pres = ptssubjects of the complaint here.

State law over nonradiation hazards and airborne radiation
hazards only to the extent that state law actually conflicts with

in the sense that state law prevents ce=pliance withfederal law,

the federal law. An example of such conflict here wculd be an

NRC decision in the pending administrative proceeding which re-
.

quired Kerr-McGee to permanently dispose of its wastes in West

Chicago and erchibited disposal of those wastes anywh.e,re else in
.

But net even Kerr-McGee has ever suggested that thethe world.. '

NRC will likely make such a decision. The most the NRC may do is

.
.

Kerr-McGee points to the Brown panel majority epinien,3
and raises the hypothetical possibility that other prospective
sites for disposal of its wasta migh also be prohibited by State.

law. (Memorandum, pp. 6-7) If that concern has any basis in
f act--and there is absolutely nothing in the record here or in
the pleadings before the Court that even remotely suggests thati

it will be legally or technically impessible to re=cve the wastes
to a more suiteable site--it is a concern preperly addressed to

In other words, if that concern is anything more thancongress.
a figment of Defendant's imagination, it is a policy concern that
can and should be dealt with legislatively.

I
s

.

I -s-
n

m m . . . . _ . - _ _ - _ . _ . _ . , . .
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.

grant Kerr-McGee the permission it seeks to dispese of the wastes
NRC permissien to per=anently dispose ensite vculd netonsite.

mean that Kerr-McGee must dispese ensite, and would not be incen-

sistant with an injunction by this Court ordering Kerr-McGee to

remove the wastes from West Chicago and dispose of them in sucn

place and manner as ccmplies with both State and federal law.
Hence, there is no actual conflict between fada'ral and State law,

ar.d both can and should be applied.3 Cf. Silkweed v. Kerr-McGee

104 S.Ct. 615 (1983) ; People ex rel. Sect
Corp., U.S. ,

v. U.S. Steel Corp., 40 Ill. App.3d 607, 614 (1st Dist. 1976).
theThe other federal statute relevant to this case,b.

Clean Air Act, 42 U.S.C. Il 7401 et seg., affirmatively au-

thorizes resort to State law:
... Congress has specifically authorized the
states to regulate radicactive air pollutants

.from NRC-licensed facilities, Clean Air Act
Amendments of 1977, sec. 122, 42 U.S.C. sec.
7422 (Supp.III 1979)...

Pacific Gas and Electric
Comeany v. State Energv
Resources Conservatlen &
Development Cc=='n., 461''

U.S. 190, 103 S.Ct. 1713,
1724,n.25 (1983). .

\
Indeed, the legislative history of the 1977 amend =ents to the

P.L. 95-95, r.akes clear that with respect to air-i Clean Air Act,

borne radiation hazards, Congress expressly intended to legisla-
! earlier ecurt decisions holding that under thetively overrule

|
|

|

|

*
<

.
* I

$
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Atemic Energy Act State law affecting radiatien ha:ards is |

J :

preempted:4
.

Thus, the committee would not preenet States
4

frca setting and. enforcing stricter air pollu-
tien standards, and would not follow the hold-

'ates Pcwer Co. v. State ofing of Northe-
Minnesota, 4- t 1143 (8th Cir. 1971),

aff'd 92 S.C ', 405 U.S. 1035, 31 L.Id.2d
. context of radicactive air576 (1972), .

pollution.

H. Rep. 95-294 (95th Ceng.,
1st Sess.), p.43 n.8 (re-
printed in 1977 U.S. Code
Cong. & Adm. News, p. ll21)-

*

(emphasis added) ..,

Brown is not binding on this Ccurt er centrol-
i In short,

Its reasoning is fundamentally and fatally
ling in this case.

flawed, and should not be followed. Defendant's motion for par-

tial summary judgment should therefore be denied..

II. The Primary Jurisdicticn Doctrine Dces
Not Recuire or Allew A Stav In This Case

Based on the dissenting opinien in Brown, Kerr-McGee

requests in the alternative that all preceedings in this five-
year-old case be stayed until some indefinite time in the future.

4 one of the cases that Kerr-McGee relies upon.in its
is the per curiam epinion in Commonwealth Edi-'

memorandum (p. 8)
son Company v. Pollution control Board, 5 I11. App.3d 800 (3dt

,

That decision was based solely on the ten-recentDist. 1972). In light of Congress' subse-decision in Northern States Power.
quant action disapproving Northern States Power with respect to
airborne radiation hazards, the Commonwealth Edisen decision is<

r
'

no longer an accurate statement of the law.
.

i !
i

. -7-
j
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Kerr-McGee points to no authority, other than the dissenting

opinion in Brown , as support for its argument.s

there is no suppert for Kerr-McGee's argn=ent.In fact,

The case law in Illinois is very clear that the primary jurisdic-
tion doctrina does not ce=pel, or even allow, a circuit court to

Indeed, most of the perti-stay proceedings in a case like this.
nant Illinois case law has been decided in situations exactly
like this one, where an allegedly polluting corporation atta=pted
to delay a circuit court action grounded in common law nuisanceI

and State environmental statutes, because of a pending federal

administrative proceeding. The courts have uniformly held that

the primary jurisdiction doctrine is no basis in such cir=u=-
See village

stances for a stay of the circuit court proceedings.
626 (4th Dist.

of Wilsonville v. SCA Services, 77 Ill. App.3d 618,

1979), aff'd 86 Ill.2d 1 (1981); Pecela ex rel. Scott v.
-

U.S. Steel Cere., 40 Ill. App.3d 607, 609-14 (1st Dist. 1976);
Steel core., 30 !11. App.3dMetrocolitan Sanitary District v. U.S.

360, 361-75 (1st Dist. 1975), leave to are. den., 60 'I11.2d 597,

.

Remarkably, the dissent's discussion of the primary5

jurisdiction doctrine relies exclusively on federal cases andnot a single Illinois case is mentioned. But
federal authority: and the complaintBrown was originally filed in this court,
sounded in State law only. Removal to the federal courts wasAs such, the applicable law--solely by reason of citizenship.4

and the law that should have been applied on the question of
Erie R. Co. v. Temekins,

primary jurisdicticl--was State law. exercising its304 U.D. 64 (1938), held that a federal court,
diversity jurisdiction, must apply the law of the State in which!

Judge cudahy's reliance on the federal primary juris-it sits.diction doctrine was accordingly completely erroneous, and on
that issue his views are entitled to no weight whatsover.!

. .

i,
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cert. den. 424 U S. 976 (1976) (discussing the primary jurisdic-

tien dcctrine in painstaking detail, and rejecting its applica-

tien in pollution cases like this ene). As the Appellate ccurt

observed in Village of Wilsonville:
Although many Illinois cases have alluded to
the need of Illinois courts to defer to the
expertise of administrative agencies, none
have held errer to have occurred because a

failed to aceiv the dcctrine of "cr =arvcourt
iurisdiction."

.

77 Ill. App.3d at 626 (em-
phasis added).

Application of the primary jurisdicticn dcctrine wculd

be especially inappropriate in this case for at least two rea-
j

the NRC proceeding in which Kerr-McGee puts itssons. First,

The NRC Staff, according toi hopes is years away from completion.s
~

recent sub=issions in that preceeding, is at least a year-and-a-

half away from issuing a new environmental impact statement,
,

which is a prerequisite to hearings before the NRC hearing beard.

Given the likely protracted nature of the NRC hearings when they

are ultimately held, coupled with the almost inevitable ad-'
,

i
ministrative and judicial review to follow, the NRC process is

4 It wculdlikely to extend until some time in the early 1990's.'

be most inappropriate to stay this case, which bears a 1980
a

.

docket number, for so long a period of time.6: .

It would also likely be wasteful in the long run.6
j Assuming, hypothetically, that the NRC concludes that federal law,

and that atallows Kerr-McGee to bury the waste in West Chicago,
a subsequent trial this'ccurt decised that State law prchibits
onsite, burial, Kerr-McGee will have to return to the Nrc in or-
der to get federal approval for some different site that is al-
loved by both federal and State law.

'
.

-9-
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Second, and parhaps more important, the NRC proceeding
Althcugh che physi-is significantly different than this action.

cal subject mattar is the sa=a--the five million-plus cubic feet
of radioactive and chemical wasta piled at the Karr-McGas site in

residential West Chicage--the questions befera the NRC differ in

certain important respects from the questions before this Court.

This Court must deter =ine whether Karr-McGee has violated Il-
linois statutes and regulations by its wasta-handling practicas
at the site, whether Karr-McGee has polluted air and groundwater,

whether civil penalties under the Illinois Environmental Protec-
tien Act should be imposed, and whether consistently with that

The NRCstatuta Kerr-McGee may bury th's wastas in West Chicago.

hearing board, en the other hand, will address the question--and
'

only the question--whether Karr-McGee's proposal for onsite
burial satisfies the requirements of the Atomic Inargy Act and

Moreover, the hearing board has decidad that it |

NRC regulations. ,

will not evaluata Karr-McGea's proposal in light of Illinois pol-
;

lution standards, some of which are considerably more stringent

than fadaral standards. ):n , addition, the NRC hearing board will

be constrained by fadaral law to address certain issues which
7 42 ofthis Court need not--indeed, may not --address under Sec.

P the Illinois Environmental Protection Act (the provision au-
the costs of c=mplying |i thorizing injunction relief)--for example,

', with an injunction. Given these major differences in focus

7 People of the Stata of Illinois v. Kaeven, 68 Ill.
. App.3d 91 (5th Dist. 1979).

I
i
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between the two preceedings, the prinary jurisdicticn dcctrine
steelcf. Metrecelitan Sanitarv District v. U.S.has no place.-

supra, 30 Ill. App.3d at 372; Peccle ex rel. sectt v. U.S.Corp.,

40 I11. App.3d at 614. |Steel Corp., supra,

the pri=ary jurisdiction dcctrine does notIn short,

justify a stay of the preceedings in this case.

Conclusien

When Judge Scidmore denied Defendant's motion to dismiss.

he made an cbservation in his written cpinien thatin March 1984,

has some relevance here:
,

(T]his court is mindful of the history of
this case which represents a bona fide effort*

of the State of Illinois to deal with an al-
leged immediate hazard to the life and preper-
ty of Illinois citizens. This effort ces-

manced in 1980. The case was unilaterally
transferred into federal jurisdiction by the
U.S. District court, who thereupon dismissed
the complaint.

New three years later the case is returned
to this Ccurt for further acticn. In the
meantime nothing has been done to meet the
obvious public need of this allegedly clear ,.

"

and present danger.
Memorandum of opinion,- -

March 21, 1984, p. 4.

Since Judge Scidmore wrote those words, a year and a
!

.

half has passed. The parties have devoted enormous time and af-
.

fort to prepara for trial, which is scheduled to begin next*

In the meantime the vaste is still sitting in West.

February.

frem all that has appeared thus far, will continueChicago and,
to sit there until such time as this court may order otherwise.

t

Plaintiff submits that further delay of trial and decision en the.

merits would be centrary to the public interest.
'g

.

- - 11
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For these reasons Plaintiff urges the Court to deny Ce-..

fondant's motion and re-affir:t the scheduled February trial date.

Respectfully sub=itted,*

NEIL F. HARTIGAN
Attorney General
State of Illinois

BY: / -d'
RUSSELL R. EGGERT /|r/
Assistant Attorney / G'eneral
Administrat. e Assistant,

7

L. .

e
ANNE RAPKIN *Assistant Attorney General
Environmental Centrol Division

. .-

i

ANNE RAPKIN
JAMES CARROLL
JM(ES COGHIAN
JOHN PERCONTI
Assistant Attorneys General
RUSSELL R. EGGERT
Administrative AssistantAssistant Attorney General
100 West Randolph Street, 13th Ficor *

Chicago, Illinois 60601

(312] 917-2512 -
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BI?CRI TEI AICMIC SA::..? AliO *.!CI:iSING 3 CARD,

U.S. NUC1IAR RIG ~JI.ATCRY CC C'. SSION. .

r

In the Mattar of )
.

) O c c k a t N o . 4 0 - 2 0 6 '.-l C . |
i

KIRR-McGII C ~I2".1 CAL CCRPCPATICN )

(West Chicage Rara Iarths Facility) )

PIOPLZ OF THE STA 3 OF
' _'.TITNOIS' MCTICN TO STAY PRCCIIDI'TG_

_

The ?acpla of the Stata e' -''i cis, by their atterney,
Neil F. Hartigan, Attorney General of the State of Illinois, =cva

-

this scard to stay'further precandings in this natter until trial
is cc= plated in the related action in Illinois Circuit Ccurt fer

[ CuPaga County. By order of Court antared February 11, 1985, the

trial, which,is scheduled to last eight weeks, hagins on Fahruary-

4, 1986.
inThe stata court action ec==enced 5-1/2 years ago,

April 1980. As the 3 card knews, the c== plaint alleges that Kerr-
,

McGaa's wasta disposal practicas--i.e . :he peuring of liquid
wasta into the sand and gravel aqd.1 r.: ~nd tha =aintenanca of

solid wasta pilas-have polluted che gxundwater with .cha=icals
and the ambient air with raden and its daughter products, all in ,

viciation of Illinois law, and that unless the wastas are ra=cved
frc= the We'st c'dcago site Illinois law will centinue to ha vio-:

Statutcry civil penalties and an injunction are scught.lated.

In this action the Attorney Ganaral represents not only the Pac-1

pie but two Illinois agencias as well, the Illinois Department of
,

,

Nuclear Safety (."IDN5") and the Illincis Inviron= ental Protectioni

Agency ("IIPA").-
,
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In its Me=crandu= and Crder cf Septa =ber 26, 1985, the
. .

3 card dispesed of Kerr-McGee's =ctions te cc pel in beth this and -

=ake fur-the Kress Creek preceedings by c daring he Pecple ::

(thisther or different answers to a total of 6; intenegateries
'

include the nu= arcus subparts =any of these inter-
cou.t dcas net

regatories entail).1 These answers are to be provided by Cetcher

In addition, the Scard has crdered the Pecple to provide yet30.

further infc=ation aheut their decu=ent production by Octcher

and has crdered the Directers of IDNS and IIPA to file af-10,

fidavits, also by Cetcher 10, conce=ing the propriety of certain
of Ken-McGee's inte=cgatories.2 Fur her, the Scard has crdered

that requests for ad=issiens he filed by Octcher 30 and tha =c-

Because
tiens fer s" ary dispcsition he filed by Ncve=her 29.

=any of the facts apprcpriate f er aM ssion and the issues appre-

priate for su==ary dispositien cannet be. identified until after
depcsitions, we presu=a that the Scard also expects depesitiens

,

.

.

If and when the necessity arises, the Pecple will =cvs thel te a najority cfBeard to reconsider its decision with respee: We note ferthe interregatories it has ordered the= to answer.
the present that in large part the 3 card's order en inte negat=ry
answers does not address the Pecple's argn=ents and in sc=a in-

*

*

stances allows Kerr-McGee to avcid answering the sorts of ques-:

tiens the People are ordered to answer.
.

2 or the racerd the Pecple state that the case relied upcn.

F since it
by the Beard f==ordering such affidavits is inappesite, dealt with the issue whether certain decu=ents centained privi-

the 3 card has ruled that the inter-laged infor=ation. Here,

regateries the=selves seek infc=atien which is privileged.
Whether or not IIPA Director Car] son and IDNS Director Lash alscassert that the intenegatcries seek privileged infc=ation can-
not add anything. In any event, if and when the necessity.

arises, the Pecple will previde the requested affidavits frc=
Directers Carlsen and Lash. .

.
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to be conducted within the next faw weeks.
|

. .

Ter the pecple to participate in a schedule like this
.

ene and si=ultanseusly prepara fer trial in Cupage county is

physically i=pessible. The parties to the circui: Cour; actics
.

are presently engaged in taking depcsitiens, as they have bee.n

since =id-August. By court order depcsitiens were scheduled Oc

and on Nove=her 1; however, since that wculd be i=pessible in

light of the trs=endcus nt=ber of individuals to be depesed, the
parties have agreed to extend depositiens until Nove=ber 15.3 As

of cet=her 4, 23 depcsitions have already been taken, and by

Neve=ber 15 an additional 35 depositions will be taken.4 Depesi-

tiens are new taking place at the rate of al= cst ene and sc=e-s

ti=es tvc a day. In addition to preparing fer and taking deposi-

tiens thrcugh Ncve=her 15, the People will be in and cut of court

dealing with the custe=ary cbstrepercus behavier of a defendant.

Ter exa=ple, the Pecple have already had to chtain judicial re-
lief to force Kerr-McGee to ce= ply with state practice ::.las

requir,ing disclosure of the testi=cny of expert witnesses and the
release of relevant decu:sents in the possessien of such wit-

nesses; further relief will be necessary to make Kerr-McGee cc=-
.

ply with docu=ent de= ands in notices of depcsitien to its current
.

.

a=ployees. Further=cre, Kerr-McGee itself has been filing =c- -

tiens right and left, all to be heard before Neve=be= 15.

.

'

3The parties have stipulated that, because of the extre=eis-tightness of scheduling, these depositi=ns shall ecver enly
suas =aterial to the state action.

witnesses- 4These depcsitions will include the 7 exper~

designated by Plaintiff and the 19 expert witnesses designated by
Cafendant.

.
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After depositions are ce=pletad the parties will have ::

'|
file their requests to a*** " acts and the genuineness of dcct-

1
,

judg=en:=ents, update decu=ent pr duction, =ake partial s"- ary

=ctions in order to narr=w the secpe of the trial, prepara ex- ,

,

|hibits and testi=cny, and engage in at least ene lengthy pre- |

trial ecnference with the judge.
It should be clear that, given the Feeple's respen-

sibilities in the state court action, the Scard's schedule can-.c :

Even if the Attorney General's Cffice cculd add extrabe =et.

staff to the present tea =, these additional staff cculd ne )

quickly encugh read the thousands of pages of pleadings in this
case and fa=iliarize the=selves with the =yriad technical issues
involved se as to accc=plish (=uch less effectively ace ==plish)

what the 3 card wants, which is the virtual ec=pletien of all pre-

trial activities by Ncve=her 29.

The =cre i pertant peint, however, is that additional
.

Cn two ec-staff are not available for the West Chicage*=atter.
casiens in its Septa =her 26 Me=crandum and order *2e Scard ex-

presses disbelief that the Pecple are censtrained by rescurce ,

1

i
/

li=itations. At p. 25 the Scard "ad=enish(es] the Feeple net to,

clutter their pleadings with inapprcpriate ' disparate rescurces'

arqu=ents." At p. 42 the Sca_-~_* speculates "that the rescurces of
These |the (Atterney General's] cffice are prehably substantial."

rs= arks indicate that the Scard underesti=ates the effert that .
cc= plex =ulti-feru= litigation involves and has a misec=ceptien
abcut the =anpcwer resources of a gover.=ent effica li%e this

'

i

;

;

t
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The Illinois Atte=sy General's ner he= regicnal Inviren-ene.
section where Assistantnantal C=ntrol Divisien--the enf=rce=ent .

At:==ey General Anne Rapkin is located and which is respensible

for the Kerr-McGee =atter--e= ploys eleven staff atteneys whc
In this =atter alenecarry a ec=bined case lead of 210 cases.

Kerr-McGee is represented by eleven atte=eys of racerd (five a:
a

Ccvington & Burling, four at Chadwell & Kayser, and two in-
not to =entien the staffs of law clerks and paralegalshouse),

cur Divi-available for research and other litigatien suppert.
sien a=plcys only two technical assistants who are respcnsible

for all cases en our decket. Kerr-McGee, by centrast, e=plcys

nu= arcus technical staff, at least a couple decen cf whc= appeari

to have werkad en this case; indeed, five of the= have been

designated as expert witnesses in the state court action.
Since the Inviren= ental Centrol Divisien eculd net spara

other attorneys for the Kerr-McGee =atter (indeed, other Inviren- _

:

= ental centrol Division attorneys have already had te assu=a =any

of Ms.,Rapkin's responsibilities in other cases because of the
ti=a com=it=ent req"i-ed by this one) , the office assigned atter-

nays f c= cther divisions to help cut with depositiens and trial
*

.
,

in the state court.5 These atterneys are e=picyed in the divi-

siens which defend the State and its officers against actiens in
All these atter-the courts of Illinois and the United states.

nays carry large case leads; ene of the is respcnsible for ever
.

100 cases.
.

.

who has been involved in this =atter for sc=eL

S r. Iggert,Mserves the office pri=arily as an Ad=inistrative Assistant;
ti=e,
with special advisory respcnsibilities to the A :crney General.

2
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al'.The Attorney General's functicns are to represent I

stata agencias, depar.=ents, beards, and cc =issi ns in al'. .

j

litigatien; to enfer e er ad=inistar the previsi=ns cf n.:=ercus
. cen-statutas such as the Illinois Inviren= ental Prctection Act,

su=ar Fraud and Deceptive Practices Act, cri=a Victi=s Assistance

Act, and charitable solicitation Act; t= instituta actions for

the benefit of the Stata; to prepare written legal epiniens upcn

for all state officers and =a=bers er cc d ttees of the
request

. stata legislature; and to perfc= any other duty which is re-
|

quired of hi=, frc= ti=e to ti=a, by law. It shculd thus be ap-

parent that the rescurces of the Atto = ay General's Office,
whether deemed " substantial" cr net, are spread thinly ever

. ,

Insofar as thenu= arcus and diverse statut==y responsibilities.

Scard believes that this offica is free to assign yet additicnal
atterneys to this one matter, we respectfully inf=r= the 3 card

that it is =istaken.
.

As this Beard has ackncwledged, its functicn, like that-
is to supervise and =anage litigati=n in the publicof a c=urt's,

interest--by preventing z. buses of legal process,6 e=n: elling

6 n example of Kerr-McGee's abuse cf this forus is the f actA
in cppesing the docu= ant subpoena to Ja=es Grant, Kerr-that,

McGee persisted in the clai= that it had not decided whether to
call Grant as an expert witness even after it had so designatad-
hi= in the state c=urt and had frled a pleading there asserting
that the expert witnesses in both the stata court and NRC hearing

-

See Exhibits A and B. Having thus lied by
would be identical.
c=ission to the Scard and avoided an order to turn ever dec=entsit apparently wants daarly to suppress, Karr-McGee refused to
pr= duce Grant's doct=ents prier to his deposition in the state
action and went so far as to threaten to quash a doc =entto cbtain the dec=ents. See Ix-
subecena issued in that foru

Even an order of c=urt entered cet:bar 3 has failed to^

pry icosa frc= Karr-McGea the dec= ents in Grant's pcssessien,
hibit C.s

th= ugh plaintiff expects a further order to have the desired
I

effect.i
;
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costs, li=iting issues, and se forth. The integrity of the legal
.

and its accessibility to others besides large corpera-systa=,

tiens, depends en the sensitivity of adjudicaners te these needs.

This intervencr--the representative cf all 111ncis' citicens as

well as of Illinois' two interested agencies--sub=its that the

public interest will hast he served if this p cceedd q is stayed
until the completion of trial in DuPage Ocunty.7

Certainly it wculd be preferable if the parties'
couldresources were equal and the People, like Kerr-McGee,

si=ultanecusly prepara for sultiple hearings in a cc= plex =atter.
,

Such, unfertunately, is not the case; unequal rescurces are a

fact of life. Through granting a stay, the 3 card can address

that f act in a way which does net prejudica Kerr-McGee and bene-

fits Illinois' citizens by facilitating the ability of their le-
gal representative to ec=petently participate in this precaeding.-

Finally, the Pecple respectfully submit that the Scard's,

The Scardrationale for the Septa =her 26 schedule is incorrect.

"(3]ecause heth the Pecple and Kerr-McGee have raisedstates,:

argn=ents concerning the pessible pree=ptien of State r'agulatien,

.

early resciutien of this proceeding could be beneficial in deter-
1

sining to what extent an actual conflict exists between State and

Federal regulatien." (p. 42) Precisely the oppesite prepcsitien.

That fs to say, even if this 3 card approvedis the correct ene.
I

Kerr-McGee's dece==issioning applicatien, that we'uld constitute'

The Beard itself has ack=culedged that the Pecple will be7
unable to preperly litigate this preceeding under the sepce=her
26 scheduling crfer: "(W]e appreciate that ecunsel's ti=e to '

devcce to this preceeding =ay be affected by the stace court
litigacien".

-7-
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nc =cre than a carmission te the ce=pany te dacc==issien the site
l
l It wculd net constituta .

in the =anner = cst congenial te itself. l'
,

an order fcrbiddine the cc=pany to acquire ancther preparty (c: )

=aka use of ena it already cwns) and bury the wastes there. Cnly

such an order would produce the " actual conflict'' betwaan stata

and fadaral ray 11ation which results in the displacement cf stata

law. Marrill, Lynch, Pierce. Tenner & Smith. Inc. v. Ware, 414

U.S. 117 (1973). On the other hand, if the stata court issues

the injuncticn the Pacple have asked fer, the West Chicago site

as an option for dispcsal will be ics: to the ce=pany, and its

pending dece issi=ning applicatien =ceted. Thus, resciution cf

the stata court action pricr to further precandings hara wculd he
hanaficial in determining whether additicnal energy cught to be

expanded by any of the parties er the Beard.in connection with

Karr-McGee's prssant proposal.
In sus, the Pacple cannot physically cc= ply with the

Board's Septa =her 26 crder while si=ultanscusly preparing for
.

trial in DuPage County--a trial which was sciaduled =enths age in
an action which was cc==enced =cre than thras years befers this'

For this reason the public interest will = cst afficaciouslyone.
f

.

.
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he served by a stay of the preceeding u. i1 . rial is c =pleted in

the state c=urt action.;

Respectfuliy subnitted,

PICPLI CT CI STA"'I C7 I* * NO'S

NIIL F. EARTIGAN
Attorney General
State of Illinois

C -

<-. %BY: %
a. mwxis
Ch.ief, 7:vironnenta' entrol

Division.

Assistant Atte=ey General
.

22; d2 2 00 _
RUSSILL R. IGGIRT.

Adninistrative Assis ..

Assistant Atto=ey General
.

ANNI RAPICN
JAES CARRCLL

I JAES COGEAN
JCEN PIRCCNTT
Assistant.Att==eys General
RUSSI C R. IGGIRT
Administrative Assistant '

Assistant Attorney General
100 West Randolph Street ,

13th Ficer-

Chicago, Illin'cis 60601
(312] 917-2512
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i=pesition of a mere en=hersc=e precedure which will enly

delay ec=pletien of this phase of dise very.
.

4. Conclusion

For the foregoing reascns, plaintiff's Z=ergency Mc icn

For Relief Regarding Expert Witnesses shculd he denied.

Respectfully submitted,

KIRR-McGZZ N MICAL CORPORATICN
.

h_h-

DATED: Octcher 2, 1985 By: A '

Cae/ofIcsActorneysy

CF COUNSEL:
- .

.

John C. Berghoff, Jr.Peter J. Nickles Thomas P. Realy, Jr.Theodore Vcc:hees, Jr. Chadwell & Kayser, Ltd.Covington & Burling
1201 Pennsylvania Ave., N.W. 8500 Sears Tower'

233 5. Wacker DriveP.O. Box 7566
Washingten, D.C. 20044 Chicago, IL 60606-6592

(202)662-5000 (312)S76-2100
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N #" ' ' - Septer.her 15, 1985EP '

I$'b5$$1 d *-
t

! BY TI*.,2CCPIER

Anne Rapkin, Esq.
Assistant Attorney General

State of Illinois
Environ = ental Control Division
100 West Randolph Street - 12th Flcer
Chicago, Illinois 60601

Res People of the State of Illinois v. Kerr-McGee
Chemical Correration, 80 CE 298,

Dear Anne:

This letter is to previte ycu @_h a su:=. arf of the
expert testimeny that Xerr-McGee will present at trial. As ycu

vill, recall, I indicated during our meeting after the Prehearing
conference in the NRC preceedings en September 11 that I wculd~

forward this'infor=ation to you today.,

Escause Kerr-McGee is a defendant, the testinony of itii
! witnesses vill be primarily directed at responding to the State's*

Althcugh your letter to me of September 4 does providecase.some indication of the matters that will be covered by your
experts, the precise secpe of the testi=cny is impossible to
discern. Thus, we have ;nade an effort to anticipace the areas ;

that your experts will cover and to define the thrust of cur |
J

expected testi=cny in response. Revever, as the precise contours
of the State's case beccqe mera clear, the matters covered by our
witnesses =ay change. You shculd assume that Kerr-McGee will
present testimony 's rebut the entirety of the State's case.

Yeuz: letter has enabled us to determine that it =ay ncv
be unnecessary to designate as experts scme of the i..dividua's<

listed in my letter of August 30. Thus, Messrs. Still, Schornick,
Shelley, Stauter, and Smith are not presently listed as experts.
Because cf their e.. tensive background on matters relating to thisv

,

:

.

t
.

' ~
- - ~ -. . . . . . . . . .

- . . . , . . ., _ . _ . ,- - _. ._
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Anne Rapkin, Esq.
septer.her if , 19 85
Page 2

proceeding, hcwever, they =ay well be impcrtant witnesses furIn addition, upon learning frca ycur letter of

Septa =her 4 that Mr. Minning vill offer evidence as to theeffects of "d:cught, disease and hurrewing animals" on the cap, I
Kerr-McGee.

|
'

tc cur list of
have added one additional name (Dr. George Ware)

1

experts.

Kerr-McGee's list of expert witnesses and the substance
of their testimony can he summarized as follevs:

Mr. Andrews will describe the civilEuesde Andrews.
*

engineering anal.yses that have been undertaken to predict andHe will discuss the
assare the performance of the dispcaal cell.long-term integrity of the cell, including such matters as its
ability to withstand erosional forces.

.

Dr. Chambers will testify as to
Doucrias 3. 4~hambers. He

the basic physical princip).es governing radioactive decay..

will also discuss the transport to the environment of the the
radienuclides of the type and in the ciret= stances present at
West Chicago site. ,

Dr. Fetter will testify en the basic
c. W. Totter.

principles govern:.ng the movement and chemistry cf grcundwater,
on the hyd:cgeolcgy of the site and surreending area, and the
characteristics and uses of groundwater in the aquifers in theHe may also testify as to the adequacy of Kerr-McGee's
regien.
gr::undwai~cer menitoring program.

Dr. Ganus will offer testimony as toWilliam Ganus_.
the past and present chemical ecnditics of ground and surface
water at the site. .

James L. Grant.''Dr. Grant will testify as to the
,

Dr.
post-cicours g:cundwater regi=e that will exist at the site.function,
Grant will effer testimony that discusses the concept,
and predicted perfermange of the con =ait=ent cell and thatestablishes the consistency of en-site stabili:ation with ths
proper management of the West Chicago materials.

'

* *

Porter c. Kni:vles. Dr. Knewies will testify that the
sampling program that was designed by Kerr-McGee is adequate to
characterize the =aterials at the site.

Dr. Csterberg vill offer testimenv as- ~

Jori Osterbere. He will discuss the.

to the long-ter:s stan11.1:y of the cell.
fcundatien under the call and the absence of any significant6

'

settle =ent of the wastes.
.

k

*
.
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a ** * meammespgret M e *m _. .. m. . _ A 88 'O *E* 9 e = ege m, e -e-



. . _ _ . - ._. - . ._ __

'
i
t

-
.

.

| COVINGTON O !!|USLING
i

-
. .

|

A :e Rapki=, Esq.
Septe=ber 15, 1985
Page 3

!

I| Oktav I. Cetunali. Dr. C:tunali vill testify concer=-
His testi=c:y will

ing the post-c2.csure rad:ciegical impacts.fccus en the raden flux frem the cell, and the calculation cf the|
transport of any emissicus frem the call in the enviren===t.|

!

Frank Parker -- Dr. Parker will offer testi=eny as to 1

the censistency of tne Kerr-McGee preposal with prcper radio- |

active waste management.

Garet 2. Van de Steec. -- Dr. Van de Steeg will offer
testimony concerning the analyses of the waste a:d grou=dwater '|

sa=ples a:d as to the various che=ical censideratiens tha- assure
cell perfor=ance (eg ., solubility of the wastes,,

neutralization).
Dr. Georee Ware -- Dr. Ware will testify that a

f self-sustaining vegetative cover can he established en t!!e cell.
-

I I told you that I wculd also indicate if any cf cur'

experts are scw seen as having a icw prehability of appeari=g asIn light of your letter, we do not feel we will needwitnesses.testimony from Dr. John Auxier, but in an ahu=danza cf caution,Dr. Auxier cculd.you shculd be aware that he is available to us.
-offer testimesy, if necessary, en radiaticn desi=stry, as well as

j radiation scurce ter=s and pathways at the West Chicage site
| after stabilization.

As I indicated previcusly, Kerr-McGee will identify an
,

expert who will testify 7.s to the de =i=imis radioicgical health
*

site. In additien, Kerr-McGee will| / risks resulting frca th4
present testimony se to the riska and ecsts asscciated with

-

Scme of the, disposal of the tailings other than in West Chicage.
i above-listed experts (and/or perhaps others) =ay testify c= thist .

Asubject; I will notify you premptly of the results of curi Finally, Kerr-McGee will identifydeliberations on this matter.a toxicologist to respcmd to the testimony of the State's ttxi-
if the state should decide to identify such a witness.cologist,

Let me note that if the state decides not to challenge'

the adequacy and accuracy of the waste sampling rescits, it may
not prove necessary for Kerr-McGee to call Dr. Inowles as a

Merecver, a portien of Dr. Van de Steeg's testi===y maywit =ess.
prove unnecessary. .

8:elyil

i c.
.

~

g
Peter J. Nickles

i
'

Thc=as J. McDaniel, Esq.ces
Jchn C. Eerchn H 3- * ~ -,

. . . . . - - - - - - - - - - - - -
. . . . . - . . . . - . - . . ... . . . .-- ,. . , . .
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I L CIRCU:7.

IN TEI CIRCUIT COURT TCR TEI 13"T JUDIC ADU PAGI CCCNN , II.*!NCIS.

.
.

)
PECPI.E OF THI STATI CF I*.I.!NCIS ,)

-

)Plaintiff,
.

)
No. 80 CE 298)

V. )
)

KIRR-McGII CEI"..! CAL CORPORATION,)
a Delaware corporaticn,

,

5Defendant.
ICN

RESPCNSI OF KERR-McGEI 'CEEMICAL CORPORATTO PLAINT 7F' S EMERGENCY MOTICN
FOR RELIET REGARDING EXPERT WI'"NESSES

_

_

cmplex case
As noted in plaintiff's brief, this is a el anup of a

involving the federal daccamissioning and c e
l t in Wes:

former thorium and rare earths processing p an
The United States Nuclear Regulatory

Chicago, Illinois.
has a proceeding currently underway.

Commission ("NRC') Board ("ASL3")i

before the NRC's $tomic Safety and Licens ngfor decemmissioning this
to dete:mine the best precedure l radioactive
facility and permaneatly disposing of 1:w-leve,

i

waste materials located at the s te. fer =cre than
This instant proceeding has been pendingtive phase,

five years, and discoirery is now at its most ac
'

in locations around
with depositions going forward daily

The plaintiff has filed a motion seekingill arise duringthe country.

rulings on three procedural questions that wPlaintiffl ing experts.

the next phase of discovery, invo vcy motion," and brought
,

,
.

.has styled its sequest an 'emergen f the presiding
it on for hearing during a temporary absence o

i

I
.

.

f .

.

.......,,,,,,,,,,,_,,,,,****mem,
E b-- _ ~" + - - - . ~ . . . . - _ . .. ,,v.. --e_~ ., ,
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|

caso,
ha cddressed in this |

i
same issues that are tosubject of expert tes.i-

1

including issues that are to be thesubject of two pending procee
'

The'

d-'

he as the
meny, are concurrently tin the first -referred tofederal
ings.before the NRC. ding -Kerr-McGee is seeking

of the low-level
License Amendment proceefor per:nanent isolationengineeredan
licensing approval West Chicago in

materials second NRC pro-at
waste The

radioactive the facility site. creek proceeding -involves
containment cell at as the Kress materials located
caeding--referred toof certain thorium-bearingstream that flows
the disposition the bed of a of Illinois isd
in deposits along or besi e

.

The State
lity site. s Creek

by the West Chicago faci se Amend =ent and the Kres
*

who have
a party in both the Licen and engineers

scientists case,have
witnesses in thisThe same

proceedings. one
named as potential expert sentations to bemade in

working on testimonial pre The License Amend-
.

been

of the two NEC proceedings, and althoughbeen
stagesother forward in ding bothor the

m m proceeding is movingun, the parties, inclu very

depositions have not yet beg
engaged in

i have
and the State' of Illino s, also proceeding

creek isKerr-McGee Kress 27, 1985 .

substantial discovery. September

By an ASL3 order issued onarties have been directe
,

d to con-
quickly. ig

29, 1985, look n
'

(Zxhibit A hereto) , the p by November the

clude deposition discoveryrial on January 6, 1986 before.

toward a hearing or ti

eedings, Kerr-McGee has,

Is light of the two NRC procmary judgnent
x,u .

in the instant

filed a metics for partial sum
'

-3-
'

|
. . .

9

(
-

.

- . . . .._ -. -_.

. . . .

.
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CEn:msuv2 ~ .

tify.

attorney of record, cer
an.

I, Thomas P. Healy, Jr.,
y of: l Corpcration

that I caused a cop of Kerr-McGee Chemicacy Motion For Relief
to Plaintiff's EmergenResponse

Witnesses Anne Rapkin,|

Regarding Expert counsel for plaintiff,:

d upon l Division,
-to be personally serve ral, Evnironmental Controis, on4

Assistant Attorney Gene Street, Chicago, Illino
h -

Ficor,100 West Randolp!
aforemen-5:00 p.m.13th copy of the

October 2,1985, before I caused a counsel fer

.

;

! certify,that
mailed to the follo ing

w
! I also,

,

be

tiened document to|
'

Nuclear Safetyplaintiff: Steven Seiple, Esq.
Illinois Department of;

1035 Outer Park Drive62704-

Springfield, IL,

Protection Agencyi

Donald Gimbel, Esq. Illinois Environmental
i
'

*

1701 First Avenue 60153 il chute' located
i

'

| Maywood, IL
.

States Postal service maon October 2,
-

| Illinois
through the UnitedWacker Drive, Chicago, sealed and addressed enve

lope.;

'

233 South in aat

t945, before 5:00 p.m..

,

.
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hh.gs N:sitiE&d*- Septa her 25, 1585Js .

_

;

l. 3T TT 20c?"rA
66Pb6h

A...::.e F.sykin , 1sq.
assista:t 7.tt ::sy Ge:stal
.~.vi:===s. .tal Cett::1 Divisic: .

. . . . . .100 West F.andsiph 5treet
13th Floor
Chicag=, 1111ncis 60601

5ts,ta cf 1111 =is v, Kerr-K C-ee Cher.icalF.e : Cer=., Fe. 80 C2 291.

.
..

.-,

"Se a: An=ai
"his :sapends te ycc: letter cf Septa =ba 23,

1985. I vill take tp each of ycc: ="-Mered points in ::::.
'o= yeu first point, we a:s act ava.:= cf any acata

ecu:t regaire= ant that a party ::ast previda its adversary, f
'

i= advance of the depositic: o f a f a:t wit..a s s , a su=::ary o
-

Mcre i=pc::a:tly, weexpected tastic.cny.
: tha wit =ess' if Messrs. Still, schcr::1ck, shelley, Sts::atasti===y vill he effersdorpect that,and 5=ith testify at trial, thet: 4:hibits of

,la e pa t te rebut the trial testi= sy c
-

'tha state's wit ssses , er to clarify .at_e:s of a tact .icali 7

:s.tu:e as app cyrinte in light of the evide::e presanted50 h testi==sy cansc: he
7 tha State's case in chief. Accc dingly, ycu sh cidd2:*.'

a'. .:.trizad .in adva.:.ca c f the trial.s:sive f == cs a a-.a.::/ cf e.e tes .1=c:y cf'

::: expset t depositic:s.ease & ssses in cdra. =e of thei:
.

-
.

1
.

.s

I
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A=r.a Rapil:, Esq,
Septa =ber 25, is85

-? iga 3 -
'~

..

.

i

1

!cu' fifth ;ci:: relates
ths a=:tzt of bach;1

=.tterial that is te he excha: gad in afva: e cf c.s upc:=1:g
,

depositic:s of tha parties' er;s::=.
Centrary t: the sug-

in yen: 1st:a cf a delay i: c:: res; essa te ycu ca >

Septs =ber 20 that Kerr-gestic:

this yci :, I advised Mr. Eggert c:McGee a viewss= aim the sa=a as these cutlined f r you by |
,

Peter Nickles c: Septsaber 11: due to the cce;1axity cf e.at

tech:ical issues t= he litigated, tha :-"ar cf arperts who
will gs:a: ably be testifying, and the velu=ius files thatganarated by a ::=her of the exper.s in c:=nectionb i

with the cageing NP.C ;;c=seding, it =akes = cat se.se tehave . _.

e.xchasse of d:::= arts to a 5-E paysli=1t the pre-depcsitic:
su:==ary of each expert's opinic:s , a listing cd the d:ct= ants
or other studies that support the ez;er 's epinic:s, a 4 a=

,

'

exchasga of any n==h sup;ceti:g =ata:ials that are ::t
.

al:sady a =.atter of public recced either i= the W7.C pr:ceedi gsIn this c:::setics, we vill ::ve t: Taash a.-y'

c otharvise. wit: esses that c:ntain u.:ssac:ah!.esuhpossas te orper: -

requests fer further d:cu=entati=n.
;

We will pr .:1y s ;;1y ycu with the aid:ssses of
Zer:-M: Gee's expert wit =sases.

A.s te your sixth pei , ve discussad the cc:flie:
betwee.n the yreeland a:d . win =1ny dovesitien schedules by
teleph=:e er. September 20, a:d 1 cc: fir =ed tr.e :rw data

-

was hus
(Octe.her 23) with P.r. v=seland @.a same day.

*

quite surprised to see that yce are ::w trying te ec:ditie:S willing te-

Fr. 7:eeland en Ee==-M=Goa bei:the =mv date fcthe expenses ami the prcfassic:.a1 disiccatie:s Of
bringi=g Masars. Still, stauter and Schc= J.ek f::= c%1al==ainc-t=

Apart f::= the fact. City to Chicate fer their de;csiticus..

that ycc: pr:pcsal c:=es as a t tal sury=1sa -- yc1. :,es-Septe=ber 20 -- therej

tic:ad =cthing i= this cer.nectics e: ..r. Vreela:d isw

la na logic te you: proposed cuid ere cuc.a third pazty vtc has empressed a ga:.te u:darsta:dahlahis her.ae:w:s the
.;

preference to have his deposition taken 1:questic: of si=ing is purely for the c :ve=.ience =f the
: ,

':'he,

. lawyers -- in this 1:sca:es of Ker:-H= Gee's lawyers.Iccatics of the still, stautor a=d sch===ick de;caitic:s is
,

i
,

|
.-

; a differant p chlt: s tirely. A.s I told ye: 1: eux aarlier
a:e

ce:versatic: on this subject, Messrs. Still a:d stauts:!

key a=picyaes whosa ahae::a f == Okle.h::a City we:1d cause
*

|

:= sidera.21e ' dis ;tien =f their res; nsibilities in arsas! O a same :.ay ha said fi

wholly u..related t= West Chicago.;;;;c::d for a Chi ==q: depe-
<,

!

{
Zill G=..us, whe= yet have als:M=. 5ther:1e.k, wh== vm hare act 7:eviede*.y* dis-W.sre is a.sc chesition.f cussed, :.ay he in a differe:t categ::y.' ,

d

i
i

I |
'

; . . . . . . . . . ._.
. . . .

. . .~.,._-,..__.~.,._n..;......,.,,,__,,,,_,.+m...ym
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PRCCF CT SIRV~CI

I, II.AINI C. TECMAS , having been swcrn under cath de
-

state that I have this 15th day of Octcher,1985 serted ccpies cf~

the foregoing Pecple of The State of Illincis' Motien Oc Stay
Proceeding upon the persons listed en the attached Service List

by placing same in envelopes addressed to said persens, by first
class sail, postage prepaid, and depositing sa=a with the United

States Postal Service located at 160 North LaSalle Street,

Chicago, I111ncis 60601.

.

C. A,

,

-

EI.AINI C. TECMAS

.

SU3SCR 3ID AND S*4CRN TO
II?CRI MI THIS 15TE DAY
OF CCTOBIR, 1985.

.

*

NOTARY PUBLIC
. .

. .
.

f

.

.

D

.

s

,
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, I
. .

t
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*
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PRCCF OF SIR'l~CI
.

I, ILAINI C. SCMAS, having been svern under cath de

state that I have this 15ch day of Cctcher,1985 ser ted ccpies =f

the foregoing Pecple of The State of Illineis' Metien Ic Stay
Proceeding upon the persons listed en the attached Se:-/ ice List

by placing sa=a in envelopes addressed to said persens, by first
class = ail, pestage prepaid, and depositing sa=a wi h the United

States Postal Service located at 150 North LaSalle Street,

Chicago, Illinois 60601.

..

!

e .

IIAINI C. UCMAS

.

SUESCRI3ID AND SWCRN To
!!!CRI MI THIS LSTE DAY
OF CCTOBIR, 1985.

.

.
.

; *
.

NOTARY PUBLIC
.
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Pe-a: J. 5 ckles- hief, Oceksting and Service Richard A. :'.aaer*.*e
-

54ctica (3) Octington L.3c ling
Office of the Secretary 7.0. Sex 7566.

*J.5. Nuclear Regulatory Cc==ission Washing:en, D.C. 20044
Washington, D.C. 20555

!ch: C. Berghoff, Jr.
John H. Frye, III, Chair =an Chadwell & Kayser, Ltd.
A:c=ic Safety and Licensing 3 card 8500 Sears TcwerU.S. Nuclear Regulatory Commission Chicage, Illincis 60606
Washing:en, D.C. 20555

Thenas W. Tawell
Cr. Peter A. Morris Tawell & Maru :ky .

A:ccic Safety and Licensing scard 2021 Midwest Road7.5. Nuclear Regulatory Cc==issien Suite 206
Washington, D.C. 20555 cak 3rcek, Illinois 60521

Dr. James H. Carpenter 5:sphen LewisA:c=ic Safety and Licensing Scard office of the Executive
*

U.S. Nuclear Regulate y Cc==ission Legal Director
Washingten, D.C. 20.555, U,5. Nuclear Regulatory

Cc==issi:n,

5:aven Seiple Washingten, D .C. 20555
{ ~ Illinois Department of

Nuclear Safety Thc:as J. '%cDaniel
1035 Cuter 72:'' Drive
sprine, .*ield, .laincis 62704 Mead Hedglen

Ker:-McGee Corporation
Ker:-McGee Center
oklahena City, Oklahema 73215
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,[^. ~~ gyITIp STATES OF AMERICA
*

NUCLEAR REGULATORY COMMISSICN
:

|
|

E

In the matter of:

KZRR-McGZZ CHEMICAL CORPORATION

(Kress Creek Decontamination)

.

Decket No. 40-2061-SC

Source Material

License No. STA-583

ASLBP No. 84-502-01 SC
I

|
- -

I
.,

'

.

l

.

.

Location Bethesda, Maryland Pages: 176- 204
Dates Wednesday, September 11, 1985

l
-

.

.

.

.

*

---ANN RILEY & ASSOCIATES!
. Court Reporters' 1625 I St., N.W.

suite 921
i Washington, D.C. 20006'

(202) 293-3950 -.
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1 matters, and certainly October 11, which is 39 days, is

2 plenty, and we would hope that the Board would not deviate

3 from that position.

4 JUDGE FRYE: I think we will give you a ruling on

5 this when we have the papers on the certification matter in

6 West Chicago before us and when we have the answers to the

7 staff's motion to hold Kress Creek in abeyance.

8 But I want to caution you. We are not at all

9 sympathetic to delaying until next year.'

19 MS. RAPKIN: We understand that, Your Honor, but we
n

11 need to make ocr pbsition clear on the record.

12 JUDGE FRYE: I understand that, and you certainly

-b 13 have every opportunity to do that.

14 MR. EGGERT: And just so the record is clear, Your

15 Honor -- and I say this with all respect to this forum and to
,

16 the parties -- if we're in a position where we're,being

17 forced, where we're being squeezed -- and I think that's the

! l'8 attempt that is going on -- and where I think there's an

19 attempt'to derail a trial date that was set last February in a

!' c'se that's five and a Half years old, we may have to move29 a

21 against Kerr-McGee for an injunction against them proceeding

22 in this forum in the State Court. The State Judge does have
.

23 that authority. I hope it' doesn't conie to that, but I don't
t,

( 24 want anybody here to walk out of here today and say that I

25 didn't put them on notice.'

|

.L . . . . . . . . . - . . . . - - - -
- - * " - * * - - * * * ~ * * * * " * " ' , . . _
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BITORI THE ATOMIC SATITY AND LICINSING 3 CARO -

U.S. NUCLIAR RIGULATCRY COMMISSION
.

,

l

In the Matter of )
) Docket No. 40-2061-ML-

KIRR-McGII CEIMICAL CORPORATION )

(West Chicago Rare Earths Tacility) )

PEOPLI'S POSITION ON WAIVIR OF PART 51

At the September 11, 1985 pre-hearing conference the Board
e

instructed the parties to ecm=ent on its preposal to request the
51 andCommission to waive certain requirements of 10 CTR Part'

permit the hearing in this matter to take place next Sti==sr, i.e.'

.

after the draft supplemental environmental statement is issued*

but befcre be final supplemental envircnmental statement is

issued.
! Sec. 51.100 (a) (1) (ii) provides that the decisien en a pro-

*

posed action may not be made until thirty days after notice has
and Sec.been published that the FIS has been filed with USIPA,

51.104 (a) (1) provides that the Staff may net take a position en
*

The
environmental matters until the FIS is filed with USIPA.
purpose of these provisions to assure that the goals of NIPA are

-

fulfilled by allowing all interested persons and public agencias
and officials en opportunity to comment on the draft environ =en-I

tal statement and allow the NRC staff an adequate opportunity to*

!
consider and react to those comments before adopting a final

' position on environmental matters. Thus, Part 51 is concerned-

e

not only with Staff consideration of the views of parties to the
and shculd be,

proceeding but also of non-parties who want to be,

!

! -1-
. ,

w ,.o. w. s.~.- ..m. ... > , s -e m.a,- .~w- + - e, .. m m ,ws,



_ _ . __ _ _ _ _ . _ _ _ _.

.
.

*

l
|

l .

!

heard.'

The People believe it is premature to take a position on .

.

whether the public interest would best be served in this case by

waiving these provisions of Part 51. First, Kerr-McGee's pending

license amendment application and the staff's forthecming CSIS

may be mooted by the outcome of the DuPage county circuit court

i action to be tried this Winter. If the court rules as Plaintiff
4

has asked it to rule, it will find that the vastes have caused
4

and will continue to cause violations of state law (including the
'

, .

Illinois Invironmental Protection Act, 111-1/2 Ill.Rev. Stat.
]

$51001 et sec.) and must therefore he rencved from the site and
disposed of alsewherer In that event, the option of the West

-

Chicago site will be gone; Kerr-McGee will have to find ancther

j location for disposing of the vaste, and will have to propese
such other location to the NRC in an entirely new license amend-

I ment application. Any permission which the commission might ul-

timately give to Kerr-McGee to bury the~vastes onsite will have
:

been r'endered completely ineffective by the state court's action.

We emphasize that the Commission's ultimate approval of Kerr-

McGee's present application can in no way preempt Judge Henzi'sI
J

' authority. The most the commission can do is give federal sanc- ,

tion to what the Staff has, characterized as Kerr-McGee's " pre-

ferred" plan (see 810 of the Affidavit of William A. Nixon dated .

.

1980 and filed by Kerr-McGee in the U.S. District courtJune 9,

for the Northern District of Illinois in Peccle v. Kerr-McGee,
;

80C2276.) In so doing the Commission may express its view that
;

the cost to Kerr-McGee is not worth the benefits of moving the
*

r
'

i

-

-2-
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wasta to another location.1 But that dcas net c=nstitute a

deter =ination that the wastas cculd not safely be dispesed of
~

.

elsewhere and therefore must be left in West Chicage, c 2 such

a com=ission deter =ination -- i.s., a deter =ination that the West

Chicago site is the sole acceptable sita, anywhere in the Natien,

for disposing of the vastes -- would create the type of ecnflict
with state law capable of preampting Judge Henzi's authcrity.

second, assuming the company's present applicatien is not
-

'

moeted by stata court action, the prepriety of waiving Part 51

can best be evaluated after we see the SDES. Depending on the

SDES's conclusions and the complexity or controversial natura of,

the bases for those conclusions, the Staff might de better to
.

grapple with the public comments at the internal administrative
level before rushing to defend its positien in the adverwary at-

| mosphere of a hearing.

.
*

<
.

S

-
,

4

t

.

.

Plaintiff notes that in determining whether an injunction should1 the stateissue under the Illinois Environmental Protection Act,
court will not consider such eg itable facters as the cost to

Peoele v. Keeven, 385Kerr-McGee of complying with the statute.'

N.E.2d 804, 68 Ill. App. 3d 91 (5th Dist. 1979).;
.
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In sum, the People believe that the Scard, before deciding1

whether to seek a waiver, should await the ec=pletion of the
-

.

,

DuPage County trial and, if necessary, the issuance of the SDIS. ,

I Respectfully sub=itted,
PICPLI 0F TFI STATI 0F ILI,INCIS

NEIL F. HARTIGAN
Attorney General
state of Illinois

'

I .

.

f BY: -

ANN 3 RAPKIN
Assistant Attorney General

-

Inviron= ental Centrol Divisien,
.

ANNI RAPKIN
'

JAMIS CARROLL
JAMIS COGHIAN-

JOHN PIRCONTI
Assistant Attorneys General
RUSSELL R. IGGIRT
Assistant Attorney General
Administrative Assistant
100 West Randolph, 13th Flocr
Chicago, Illincis 60601
(312) 917-2512

.
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PRCOF OF SERVICI ,

I, DONNA R. WARD, having been sworn and under oath do state

that I have this 7th day of October, 1985, served a copy of the

foregoing People's Motion to File Instanter and also served a

copy of the foregoing People's Position on Waiver of Part 51,

upon the persons listed on the attached service List, by placing .

same in envelopes addressed to said persons, by first class nail,

postage prepaid, and depositing same with the United States Post-
al Service located at 160 North LaSalle Street, Chicago, Illinois

y

>

* 60601. ,

eme)hh Mdl'

SUBSCRIBID AND SWOPR To
before me this 7th day of
October, 1985.

Em
O Notary Pu.bl c
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SERV!CI LIST

Peter J. NicklesChiof, Decketing and Service Richard A. Meserve
.

*Scc:Lon (3) Covington & Burling
Office of the Secretary P.O. Sex 7566U.S. Nuclear Regulatory Conmission Washing-on , D .C. 20044
Washington, D.C. 20555

John C. Berghoff, Jr.
John H. Frye, III, Chairman Chadwell & Kayser, Ltd.
Atomic Safety and Licensing Board 8500 Sears TowerU.S. Nuclear Regulatory Commission
Wachington, D.C. 20555 Chicago, Illinois 60606

Thomas W. FawellDr. Peter A. Morris Fawell & Marut:kyAtomic Safety and Licensing Board 2021 Midwest RoadU.S. Nuclear Regulatory Commission Suite 206Wachington, D.C. 20555 Oak Brock, Illinois 60521

Dr. James H. Carpenter Stephen LewisAtomic Safety and Licensing Board Office of the ExecutiveU.S. Nuclear Regulatory Commission Legal Director
Washington, D.C. 20555 U.S. Nuclear Regulatory-

Commission
'

Steven Seiple Washington, D.C. 20555
Illinois Department of
Nuclear Safety Thomas J. McDaniel

1030 Outer Park Drive Mead HedglenSpringfield, Illinois 52704 Kerr-McGee Corporation-

Kerr-McGee Center
Oklahoma City, Oklahema 73215

.
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Slip Opinion 9
ROLLINS ENVIRONMENTAL SERVICES (FS), INC., a Delaware g-

Corporation, Plaintif f-Appellant, v. ThE PARISH OF ST.
JAMES, a political subdivision of the State of Louisiana, et

al., Defendants-Appellees ;

No. 85-3092

UNITED STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT
Slip Opinion M

[Novender 1, 1985
kyAPPEAL-STATEMENT:Appeal froa the United States District Court for the Eastern District of g

Louisiana Peter Beer, District Judge, Presiding
2I

kCOUNSEL: Emile C. Rolfs, III, P.O. Box 3551, Baton Rouge, LA 70821,
FOR APPELLANT: (AMICUS-HAZARDOUS WASTE

Racert L. Boese P.O. Box 3551, Baton Rouge, LA 70821,1100 Connecticut Ave.,N.W., Wash., g
Rid way M. Hall Jr.TREATMENT COUNCIL),

D.C. 20036, NOR6AN, LEW S 8' BOCKIUS,, William H. Lewis, Jr.,1800 M. Street, g
* ar

.

.

't
Slip Opinion g

fN.W., Wash. DC 20036

FOR APPELLEE: (FOR PARISH OF ST. JAMES), Stephen M. Irving 355 Napoleon St.,
Baton Rouge, 70802, (FOR PATRICIA M. NORTON-SEC., LA. DEPT. Of ENV. GUALITY),
Peter M. Arnow, Asst. Atty. Gen., Environmental Enforcement, Section 7434

Jr., Section 7434 Perkins Road,
B.R., La. 70808, John B. Sheppard, David C. Shilton, Atty., [Perkins Road (U.S. Env. Protection Agency), jB.R.,La.70$08,

Appellate Section, Land & Natural Resources Div. Justice Dept., Wash., D.C.
20530, Martin W. Matzen

,

OPINIONBY: 60LDBERG %
.

''

s-

OPINION: I
OPINION

i,

1

5 Before: Goldberg, Reavley and Garwood, Circuit Judges. ,

GOLDBERG, Circuit Judge: i
.

.

.
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Slip Opinion
,

This case presents a classic confrentation over the principles of feceralism.
has developed a national system of toxic waste disposal !RollinsAppellantfacilities and wishes to locate an intermediate processing plant in St. James '

Ronins ' proposed and
Parish, Louisiana. No cne contends in this case that
existing facilities, and its plans for operating them, do not conform to
Congress' directives in the Toxic Substances Control Act and to applicable

h,!

Environmental Protection Agency. NeYertheless, the
=

Parish, for reasons tnat are not dif ficult to comprehend, does not want this or @i
regulations issued oy the

g

any other toxic waste propor.al facility located within its councaries. Af terpassing an ordinance tnat explicitly proh101ted the type of toxic waste disposal
at issue here, the Parish settled cn a version that accomplished incirectly wnat
the earlier ordinance set out to accomplish directly. The district court, Beer, g
J., found as a fact that.the second ordinance ascunted to an outrigntactivities, but decloed ultlaately that it lackedhproh1Dition of Rollins'
subject matter jurisdiction over the case. We hold that there was jurisaletion
and conclude that.the challenged ordinance has been pretspted by the Toxic

w

Suostances control Act. %

I. FACTUAL AND PROCEDURAL BACKGROUND m

h.
i

Slip Opinion

Rollins Environmental Services (FS), Inc.
Plain ti f f-appellant

is in the business of handling, transporting, and cleaning up(" Rollins" )
Rollins' proposed treatment of certain-

hazardous wastes. This case arises from
particularly toxic and deadly suustances known as polychlorinated 01pnenyls

that are found, among other places, in the insulating fluid of large 3e
electrical transformers and capacitors. PCBs are carcinogenic agents, and direct [
("PCBs")

exposure even to minute quantities of then can be fatal. For this reasona Orcad range
Congress established in the Toxic Substance Control Act ("TOSCA")
of programs to dispose of PCBs safely and to phase out their use. P.L. 94-469,
15 U.S.C. 5 2601 et se. (1976) .'

In November,1984, Rollins cos'aenced PCB disposal operations at a facility
located in Union, Louisiana, in the Parish of St. James. The site of the %t

facility is about one-quarter alle from the Roseville Elementary School.
planned to receive obsolete electrical transformers (some weighingRollins at the facility by truck or rail, to drain off theseveral thousand pounds)

fluid containing PCB's, and to rinse out the interiors of the transformers with
diesel fuel. The insulating fluid and spent diesel fuel would then ce placed in

- g
containers and shipped to anotner Rollins facility in Texas for final N
disposal; the transformers themselves were to be shipped to a landfill in Nevadaat 88. This 3for Durial. 2 Record on Appeal, Transcript of Proceedings ("Tr.")
procedure was acsigned by Rollins as part of a naticnal program for the safe g

.

.
-

a

?
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has decontaminated thousanos of transformers in
'

Rollins
this way, as specified by EPA regulations, see 40 C.F.R. 761.40-761.79 (1964),disposal of PCB's.

and its Texas incinerator 15 one of only three in the nation approve 0 for the .

destruction of large quantities of PCBs. Tr. at 91, 95-98,. 100-G6. nt
Rollins

n1 See also Defendant's Exhibit 3 (letter from EPA administrator to
stating in part that "A PCB disposal permit is not required for an activity

.

'

which is specifically authorized by the PCB disposal regulation. Therefore, you N
say drain and flush PCB transformers in accordance witn tne procedures descriced
in 40 CFR 761.60(D)(1) without an EPA permit.") .

Rollins' Union, Louisiana, R
The first shipment of transformers arrived in

facility on Noyescer 27, 1984. On Decencer 19, 1984, tne St. James Parlsn
Council enacted Emergency Ordinance 84-29, "An Ordinance Regulating Hazardous
Wastes and PCBs in St. James Parish," which provided in part:

BE

*5i
The treatment, storage, and disposal of polychlorinated

[yat commercial waste disposalDiphenyls (PCB and PCB's)
facilities within the Parisn of St. James is hereoy 3
prohibited. k

.

i

y
a

Slip Opinion
(PCBThe transporting of polychlorinated 01pheny15.

througn the Parish of St. James shall require 8and PCB's)that tne transporting agent supply a manifest to, and I
antain a permit from, the Sheriffs Csic] Department of
St. James Parish.

-
.

0
a!

brought an action in the United States District Court #|
for the Eastern District of Louisiana, challenging the Ordinance as violat1Ye ofTwo days later Rollins I'

the Commerce Clause and Supremacy Clause of the U.S. Constitution and demanding
{

<

declaratory and injunctive relief.
i

Ordinance 84 29 remained on the docks for less than a month. At its next2
29, 1985, the St. James Parish Council repealed Ordinance

y

meeting, on January
84-29 and replaced it with Emergency Ordinance 85-1. Tr. at 19, 71. The new

,

i

Ordinance is styled "An Ordinance Regulating Commercial Solvent CleaningSu inesses in St. James Parish," and it includes the following " pron 1Ditions":
|
!

1 |

A. No cosaarcial solvent cleaning business say ce
conducted within one mile of any area of special

6
|

'

t .
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ccncern.

B. No commercial solvent cleaning business may De N
located in an area of special environmental concern 4I
or conducted so as to drain or discharge any spent \
solvent into any area of special environmental -

concern.
Q

C. No commercial solvent cleaning Dusiness may conduct 3,
any part of the cleaning operation except in a " contained m

arta" as described in tnis ordinance. n2 ,

RP
amended its complaint to challenge Ordinance 85-1, and it is this $Rollins

Ordinance that is at issue in the present case.
k-

n2 The Ordinance defines an are.. of special concern as "a school, day care 24

center, nursing home, grain elevator, puolic Du11 ding or auditorius, hospital,enYironmental concern as "a floodchurch, or theater"; an area of special
'

haz.ard area or flood plain, wetland, surface or suosurface drinking water sourcein St. James Parish"; and a contained area as "a concrete slan at least two feet%'
thick and sloped to collect any spined solYent." The Ordinance also imposes a

. Slip Opinion
1

number of special building requirements on commercial solvent cleaning $
businesses and empowers the Parish Council to determine whether "a need for the3
proposed facility exists and the proposal is the Dest alternative to fiH that IE
need." "CO3n site cleaning or decontamination Dy any owner or his: contractor" 3
and "sachinery or motor vehicle repair Dusinesses" are specificany exempted i

from the scope of the Ordinance.,

Rollins' request for r pW' <.

A full hearing was held in the district enurt on 1

Rollins put on four witnesses: the President of g
temporary restraining order.
St. James Parish, a civil engineer and land surveyor, a mescer of the St. JamesRouins. After hearing their ;

parish Council, and the Vice-President of Environmental
testimony and the arguments of counsel, including that of anrepresentative, trie district court found as a factEProtection Agency
(" EPA")that Ordinance 85-1 amounted to, and had the practical effect of, an aDsolute137-38, 139, 145,g)4 activities in the Parish. See Tr. atRouins'prohibition of Nevertheless, the district court determined that it lacked I149-50, 154-55. Rollins' suit. The key factor in the |Subject matter jurisdiction and dismissedcourt's decision seems to have been the EPA's annivalent position on the issueg83-85,117-18,150,151,152-53 (descr10ing EPA not

'

of preemption. See id. atambiguously confirm that Ordinance 85-1 was preempted under TOSCA, the court was
,
a

reluctant to disturo what it saw as an otherwise legitimate exercise of the I
Partsn's political rulemaking and the local police pcwers.

$
1 1

1

.

.

q
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'

II. JURISDICTION

The issue of jurisdiction is a threshold matter. Although some consideratin

of the serits may occasionally de necessary for a decision on jurisdiction, inthis case the district court need not have looked very far to find jurisdiction.
I

The most obvious source of federal jurisdiction in this case is 28 U.S.C. 5
1331, which confers original jurisdiction on the district courts to adjudicate
'all civil actions arising under the Constitution, laws, or treatles of the

g
Ronins invokes, inter alia, the NUnited States." In its amended Complaint

Supremacy Clause of the U.S. Constitution, the Commerce Clause of the U.S.h
Constitution, and specific provisions of the Toxic Substances Control Act as
bases for its claims. For a finding of federal question jurisdiction is not

,

ultimately prevail on the serits of its federal claims. Ben v. Hood, 327 U.S.incuseent on the party asserting jurisdiction to prove in advance that it win
Rather, the party asserting jurisdiction need only advance

plaustole, coloracle claims tnat "arise under" federal law. As the Supreme Court
678, 682 (1946). m

*(1974), for
stated in Oneida Indian Nation v. County of Oneida, 414 U.S. 661
purposes of jurisdiction it is sufficient that a party present claims that are

Slip Opinion
E

not "so insubstantial, implaus1 Die, foreclosed By prior decisions of this Court, 3
or otherwise completely devoid of serit as not to involve a federal controversy g
. . . Whatever may be the ultimate resciution of the federal issues on the
merits." Id. at 666-67; see also SED, Inc. v. City of Dayton, 515 F.Supp. 737,

,

(EPA's position on preemption of ordinance regulating
a
3(S.D. Ohio 1981)740-41PCB's irrelevant to issue of jurisdiction).

In this case it is clear that federal law supplies essential elements ofasserts that Ordinance 85-1 regulates an
Ro nins' claims. First, Rollins

area of concern that is expressly preempted under TOSCA, i 18(a)(2)(B), and thus R

directly violates the Supremacy Clause of the U.S. Constitution. Second, maintains that Ordinance 85-1 conflicts with implied Congressionals
"

goals and purposes, expressed through enactments in the same field-namely, theg

, Rollins ,

comptthensive legislative and regulatory scheme enacted in TOSCA-and is thus
unconstitutional under the implied greemption doctrine of the Supremacy Clause. j

.

alleges that the Ordinance constitutes a suustantial burdenFinally, Rollins
on interstate commerce and there0y viciates the Commerce Clause of the U.S.

,

s

Constitution. Clearly, these claims are plaus1 Die enougn and presentinto federal court. IRollinssuf ficiently substantial federal questions to get
n3

'

.
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b ,[it is
n3 Since we find federal question jurisdiction under 28 U.S.C. 51331

unnecessary for us to consider wnether, as appears to ce the case, feceral p
jurisdiction would also lie in the district court under 28 U.S.C. 51332and ZS U.S.C. I 1337 (jurisolction under casserce N,(diversity jurisdiction) ja,regulation).

%I 'Our finding of jurisdiction is buttressed by the fact that appense St.
James Parisn did not seriously contest tne issue in its brief and virtuany g
conceded jurisdiction at oral argument. &>*<

h
III. SCOPE OF REVIEW 0,

Ordinarily we would have no occasion to reach the scrits of a case dismissed hy,
in federal court for want of jurisdiction. In the present case, however, it is
clear that tne district court Dased its jurisdictional ruling on tne serits of g|

)

federal clais. A Orief examination of the record confirms tnis jRollins'
interpretation of the proceedings below.

*|
At the outset of the hearing on Rouins' request for a temporary

restraining order the district court directed counsel for both parties to

P
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I

focus their efforts on the " threshold" issue of jurisdiction. Tr. at 4-5. The
court tnen proceeded to hear four witnesses, noting that "the whole question of

preemption seems to require a certain ascunt of, I guess you would have to say, testimony on the merits. . . ." Id. at 52. The witnesses testified in detail onthe location of a 1,000-year R
such diverse subjects as the porosity of concrett,
flood plain in St. James Parish,.and.the volume'of water that would pass through
an eight-inch water line at sixty pounds per square inch pressure during six *I
hours of continuous use. At the end of this testimony, and af ter hearing the

'

arguments of counsel, the district court concluded that, but for its perceived E
lack of jurisdiction," the district court stated, I

then I would have to say to the very able and I think 3
distinguished parish Council, you an are in trouble. kBecause I think as a factual satter, the result of - sr )
your Ordinance, however well intended, hcwever such 8' '
was your feeling tnat that was the win of the people I,

you are elected by, the fact of the satter is tnat
it does effectively kick Rollins out of the Parish,
insofar as this activity is concerned.

.

Id. at 154 )

.

1

.

%
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As wi n ce acre fu ny developed celow, the purpose and effect of Groinance

g
83-1 are the only real factual issues in this case. On these 1ssues, the137-38, 139, 145-50,

t

.

,

district court made explicit findings of fact. See id. at
154, n4

3|e
n4 In reaching the merits of this case we note that counsel for cath parties gg

Oriefed these issues funy. In their driefs, and at oral argument, cath parties %

appear to have acknowledged the propriety of appellate review on the serits. See7
i

Appente's Brief at 2 ("In order to determine that ordinance 85-1 was Dona fide3!
the Court had to hear the evidence acout what the ordinance did and whatproposed to do. All evidentiary issues were funy explored in the fid.

id. at 3 (" Statement of the Issues presentec for Review");Ronins !

at 19 ("The. . . jurisdictional issue is closely intertwined with the merits. ForCourt celow.");
concedes in Drief, the case was fully tried in the g

this reason, as Rollins Ronins claims is now before tnis
court below. An evidence to support the(" Remand of the case for findings as to the (4
Cou rt. ") ; Appellant's Brief at 21 w

applicanility of the ordinance and its validity is unnecessary, and would cewasteful of judicial resources since no 155ues of material fact remain and theAppenant's
legal issues can te fully driefed and argued in this appeal.");is constitutional,
Reply Srief at 3 ("The question of whether Ordinance 85-1

5t:

k

hSlip Opinion

as wen as the question of whether suoject matter jurisdiction resides in the Isee also Independent
district court, should Cath De decided in tnis appeal."); cert. g
Bankers Association v. Heimann, 613 F.2d 1164,1167 (D.C. Cir.1979), g
denied, 449 U.S. 823 (1980) . &

.

B
IV. PREEMPTIGN N

I
The overall purpose of the Toxic Substances Control Act was to set in place a f

comprehensive, national schese to protect humans and the environment from the g

dangers of toxic suostances. Congress recognized that state and local ordinances#
sight thwart the effectiveness of a national legislative and regulatory senese; #

accordingly, section I of TOSCA states that "the effective regulation of I
interstate commerce in such chemical substances and sixtures also necessitates{the regulation of intrastate commerce in such chemical substances and sixtures.",
15 U.S.C. 5 2601(a) (3) . n5

,

n5 The House report on TOSCA explains that

The Committee has extended the reach of the regulatory authority of the ein
j' to an. chemical substances and sixtures wnether an interstate commerce or not

,

i

!
.

'

.
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since the site and scope of the chemical industry makes it impossicle to Il
distinguish between those in interstate commerce and tnose wnica are not. 4
Further, commerce in those whicn are arguacly only in intrastate commerce may :

affect commerce in those wnich are in interstate commerce, and consequently But
there cannot De effective regulation of the latter witnaut regulation of tne
former. Also regulation of only those in interstate commerce without regulation g
of the others could depress commerce and discriminate against those in
interstate commerce and adversely Ourden, castruct, and affect such commerce.

H.R. Rep No. 94-1341, 94th Cong. , 20 Sess. (1976) , reprinted in House
Committee on Interstate and Foreign Commerce Legislative History of the Toxic
Substances Control Act at 417. %

g,
Sections 2604 and 2605 of Title 15 are the basic provisions of TOSCA

sandating a comprenensive regulatory seneme for toxic substances. Section ('
2605(e) (1 ) provides in part:

(e) Polychlorinated biphenyls.-(t) Within six months
after January 2,1977, the Administrator shall promulgate
rules to , ,

P
fl

511~p Opinion

prescribe methods for the disposal of(A)
polycnlarinated 01pneny15, and

require polychlorinated biphenyls to be marked(B) awith clear and adequate warnings, and instructions,
witn respect to their processing, districution in g
commerce, use or disposal or with respect to any
combination of such activities.'

To effectuate Congress' national regulatory objectives, Section 18(a)(2)(B) ,e
of TOSCA, codified at 15 U.S.C. f 2617, contains an explicit preemption 3
provision, which reads as follows:'

Preesption

. . . . .

of this section . . .Except as provided in subsection (b) E

I
I. . . .

I

'

.
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| . . . if the Administratar prescrices a rule or
order under section 2604 or 2605 of this title (atner M
than a rule imposing a requirement descr10ed in subsection ((a) (6) of section 2605 of tnis title) which is applica01e
to a cheelcal substance or sixture, and which is designed {I,

to protect against a risk of injury to health or the|

environment associated witn such substance or sixture, kno State or political succivision of a State say, after r
the effective date of such requirement, establish or #
continue in effect, any requirement wnich is applicable D
to such substance or atxture, or an article c:ntaining Jsuch substance or sixture, and which is designed to L
protect against such risk unless such requirement (1) is
identical to the requirement prescribed by the Administrator,
(11) is adopted under the authority af the Clean Air Act

prohibits the use of suchor any Federal law, or (iii)
substance or sixture in such State or political suddivision
(other than its use in the manufacture or processing of ,

other suustances or sixtures).

15 U.S.C. 5 2617(a) (2) (B) . n6

=
5
R
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,

I
n6 Congressaan McCallister, the floor manager of the bill, explained the [

preemption provision as fallaws' State law is preempted only unen the EPA hasissued a rule under section 4, section 5 or section 6 Cof TOSCA3. If the EPA hasg

the States are free to act. If the EPA has acted, then the States %
4not acted

must apply for an exemptian from the preemption. f,

Before the State can put a different requirement into effect, it has to ask ,

for an exemption from the preemption.

This prQvision was designed t0 disCCurage State requirements which would put
,

an undue burden on those companies that da business in a nuncer of States.

House Decate, August 23, 1976, reprinted in House Committee on Interstatei

and Foreign Casserce Legislative History Of the Toxic Substances Centrol Act at r
.

| 625. '

In 1978 the EPA promulgated a comprehensive set of PCB disposal regulations
pursuant to its authority under section 2605. See 43 Fed. Reg. 7150 (Feo 17,
1978) . These regulations have been ccdified at 40 C.F.R. 55 761.40-761.79'

'
.

e !
-

.
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@
The Partsn of St. James aces not maintain that Ordinance 85-1 qualifies g

for any of the tnree acave-nuncered exceptions to the preemption provision. details a procedure for ootaining exempticns frca the preempticn
(1984).

provision, but the Parish has not applied for such an exemption. Thus all theSubsection (0) -

3

conditions necessary to trigger the preemption provisions of TOSCA nave been
Get. n7

n7 As noted acove, the EPA regulations governing PCBs were prcmulgated under %
of section 2605 of Title 15 (TOSCA sectionThus the djthe authority of subsection (e)(1)

not suusection 2605. See 43 Fed. Reg. 7150 (Feo.17,1978) . Q
parenthetical exception to the preemption provision *(other than a rule imposing
6(e)(1)),

of secticn 2605 of tnis title)"a requirement descr10ed in sucsection (a)(6)
-does not apply. See SED, Inc. v. City of Dayton, 519 F.Supp. 979, 987-88 (S.D.
Ohio 1981).

Article VI of the U.S. Constitution provides that 'This Ccnstitution, and the
laws of the United States which shall De made in Pursuance thereof. . . shall bethe supreme Law of the Land." It is well estaclished that Congress may, within "0

m
constitutional limits, acsolutely preempt state and local rulemaking autnorityPacific
in a given area. Jones v. Ratn Packing Co., 430 U.S. 519, 525 (1977); @
6as and Electric Co. v. State Energy Resources Comm'n, 461 U.S.190, 203-0; 4

Even where Congress has not entirely displaced state and local(1983).

R
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SE

rulemaking in a specific area, those lower laws are preempted to the extent that g
they conflict witn federal law. Where a lower law " stands as an cestacle to the
accomplisnment and execution of tne full purposes and oojectives of Congress,",g

312 U.S. 52, 67 (1941T, it is preempted. Freemption may a, Hines v. DavidcWitt,
also de " inferred" from the existence of a comprehensive Congressional senese h

'

covering an area of activity. Fidelity Federal Savings & Loan Ass'n v. de laRice v. Santa Fe Elevator Corp., 331 U.S. 218, 230,#
;

(1982);Cuesta, 458 U.S. 141
(1947). Here, however, Congress has explicitly mandated that TOSCA, and:s E
regulations promulgated unoer it by the EPA, preempt state and local regulation
of PCB disposal na

n8 See Warren County v. North Carolina, 528 T.Supp. 276 (E.D. N.C.1981):

If Cthe Supremacy Clause] of the Ccnstitution means anything it must mean

that a county say not pass an ordinance, the effect of which is to totallyf rustrate an entire statutory plan enacted Dy the Congress for the protection ofE
citizens in all fif ty states. Were the Court to apprave this ordinance, no douct 1
the other ninety-nine counties in North Carolina would quickly enact identical

{Dans. What, then, would North Carolina do with the PCB laced soil? Surely our
,

:

neignbors in Virginia and Tennessee, Scuth Carolina and Secrgia would also
;

00 ject to our carrying such wastes into their states. The Warren Ccuntyorainance clearly stands as an CDstacle to tne acccmplishment and execution of
,

t
n
i*

I
.

'

.
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the full purposes and oojectives of Congress under the Toxic Substances Control
,

Act and, therefore, is volo.

Id. at 290. See also Twitty v. North Carolina, 527 F.Sucp. 778 (E.D. N.C.aff'd, 696 f.2d 992 (4tn Cir. 1982);
%'
b

(companion case to Warren County), 84-6-1208-W1981)
Chemical Waste Management, Inc. v. Broadwater, Civil Action No.

appeal dismissed, 758 F.2d 1538 (11th Cir.1985); SED, Inc. v. gg
(N.D. Ala. 1984), But see Chappell v. SCA
City of Dayton, 519 F.Supp. 979 (S.D. Ohio 1981) . (!Inc., 540 F.Supp. 1087 (C.D. Ill. 1982). wSe rvices ,

Against this legal background, appellet St. James Parish wisely declines to
dispute the validity of Congressional preemption as a general proposition. The
Parish acknowledges that an outrignt ban or prohibition of PCB disposal activity
could ce impermissiale under TOSCA. See, e.g., Warren County, 528 F.Supp, at
290. However, in response to the foregcIng analysis the Parish insists that its [%challenged Ordinance is not a PCB ordinance at all. There is no mention of
"PCBs," " transformers," or " toxic suustances" in Ordinance 85-1; instead, itrefers exclusively to " commercial solvent cleaning" operations and the like. In

-

2
5-

other words, the Parish argues that its Ordinance does not regulate the same
field of activity preempted by Congress, n9 In terms of TOSCA, the Parisn has to
te saying that its Ordinance is not "applicaule to" the same " chemical sucstance
or mixture" that Congress had in mind, and that it is not "cesigned to protect 3:

i

' E
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I
against a risk of injury to health or the environment associated with such E
suustance or sixture." 15 U.S.C. S 2617. Only if the Ordinance were a Q

,

" sham"-wnich counsel for the Parish defined at oral argument as a " total
subterfuge"-would it be invalid. We accept appellee's cefinition and nold today #p

that Ordinance 85-1 is indeed a sham. B
-

g
n9 See, e.g., Appellee's Answer CPI 7 ("At the present time, the St. James g

Parish Council does not have in effect any regulations on PCB compounds.").

At the very least, an exercisc 'of legislative rulemaking authority must be a
reasonable means of attaining legitimate governmental adjectives. Williamson v.U.S. Dept. of Agriculture v. Moreno, 413Lee Optical Co., 348 U.S. 483 (1955);Jiminer v. Weinderger, 417 U.S. 628 (1974) . Here, of course, jU.S. 528 (1973);
the question is not so such whether the challenged Ordinance is rationally,

E

related to legitimate cojectives, but whether it trenches impermissibly upcn a i
as Ordinance 85-1 amounts to an outright can of prohibition of appellant's FCSfield preempted by Congress. Nevertheless, the two analyses are related. Insofarj
disposal activities, it has the legitimate 00jective of regulating a field

g
9

prceapted by Congress. Alternat1Yely, even viewed as a "consercial solvent |
cleaning" regulation, the Ordinance would be an unreasonably Ourdensome andrestrictive means of attaining that end, and would thus be in violation of the

,^
;

Conserce Clause. n10

,

-

. -
.

'.
.
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Kassal
n10 See, e.g., Pike v. Bruce Churen, Inc., 397 U.S.137,142 (1970); City of '..(1981);

v. Consolidated freightways Corp., 450 U.S. 662, 670-71 (garDage); Hardage
Philadelphia v. New Jersey, 437 U.S. 617, 622, 626-29 (1978)
v. Atkins, 619 f.2d 871 (10th Cir.1980) (industrial wastes); Wasnington State

g
Spellman, 684 f.2d 627 (9th Cir. bBuildina And Ccnstruction Trades Council Y.

1982), cert. denied suo nce. Don't Waste Wasningten Legal Defense Foundation v.(low-level radioactive waste); Illinois v. W
Washington, 461 U.S. 913 (1983) cert. cented suu nom.| (.e6cral Electri;; ca., 683 f.2d 206 (7th Cir.1982), (nuclear wastes); see also
Hartigan v. General Electric Co., 461 U.S. 913 (1983)A New Canon of Ccnstruction,12
Note, Pre-emption as a Preferential Ground:
Stan. L. Rev. 208, 219-20 (1959):

. appears to use essentially the same reascning process in a 89en.

case nceinally hinging on pre-emption as it has in past cases in which the [The Court . .

Questicn was wnether the state law regulated or Durdened interstate ccamerce.(T]he Court has adopted the same weigning of interests approacn in pre-emptione

cases tnat it uses to determine wnetner a state law unjustificacly curdens I

interstate ccanerce. In a nusoer af situations the Ccurt has invalidatedstatutes on the pre-emption ground when it appeared that tne state laws scugnt
to favor local econcalc interests at *.he expense of tne interstate market.

Eli

.
g

r
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i
urpose and effect. Guidance in \In construing Ordinance $5-1 we look to itst e chronology of events leading

interpreting the Ordinance la proviaed oy (1) (2) the testimony
up to its passage-its " legislative history," so to speak; the explicit gtelow on several notable features of the Ordinance; and (3)
findings of fact made by the trial judge.j

|,
Although an examination of the actives and intentions of those who enacted a

seasure is no substitute for a reading of its plain language, such an inquiry *

can provide useful context for understanding tne rsal meaning and import of
1

legislation, n11 In this case, as has been noted above, the challenged measure 29, 1984, which
was immediately preceded by Ordinance 84+29, enacted on Decescer "The

provided for an express ban or prohibitian of PCE disposal activities: treatment, storage and disposal of polychlorinated biphenyls (PCB and PCB's)I at

commercial waste disposal facilities within the Partsn of St. James is heredy {
prohtotted." Appellee conceces in its orief tnat "The original ordinancecontained a can on PCB disposal practices. . . .This ordinance had proolens3

%

under the commerce clause and CunderJ several district Ecurt decisions
' *

interpreting tne Toxic Substances Centrol Act. . . ." Appellee's Brief at 4. The |
Agenda (dr the next meeting of the Parish Council included two references to

-

' Amending Ordinance 84-29," and at that meeting the challenged ordinance 85-1 j=
was enacted to replace Ordinance 84-29. See Testimony of faul Keller, Presiaent g"was inunded to repire"of St. James Parisn, Tr. at 19 (Ordinance 85-1 .

.

*

.

. . . . . - _ . . . ...
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Testimony of Rotert Benn, Jr., St. James Parisn Councilman, Tr. at 71In light of the foregoing, it hardly takes a leap of faith to conclude
.

/84-29); g
tnat Ordinance 85-f has the same purpose as the rescinded Ordinance 84-29,(same) .

namely to can or prohibit PCB disposal activity in the Partsn. n12
,
.

n11 See Pacific Gas and Electric, 461 U.S. at 216; United States v. O'Brien,
191 U.S. 367, 383 (1966) .

n12 Further evidence that the purpose of the Ordinance was to can or prohicitOusiness in particular, is to
{Rollins'

PCB disposal activities in general, andbe found in the provisions of the Ordinance that inexplicitly exempt local
businesses frca its prah101ticns:

The ters C" Commercial Solvent Cleaning Business"] shall not include an site
cleaning or decantamination by any owner or his centractor nor coes it include,

nachinery or actor vehicle repair Dusinesses when cleaning and decontaminaticn
is incidental to a Dona-fide effort to repair the nachinery or vehicle. D

The district court below heard uncontroverted testimony to the effect that gRollins' PCB

Ordinance 85-1 aucunted either to an autright prohibition ofdisposal activities cr an unreasonaDly burcensome and restrictive regulaticn ofg
its "ccamercial solvent cleaning" Ousiness. Several key features of the

. .-

Y

f
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h

Ordinance cd11 attention to themselves. First, it provides that no ccamercialI
solvent cleaning business may be conducted within one mile of any " area of
special concern," whien the Ordinance defines as "a sencol, day care center,
nursing home, grain elevatar, public Ou11 ding or auditorium, hospital, cnuren,
or theater." The Parish President testified that this provisicn alone would
excluce 83% of the Parish frca consideration as a "ccamercial solvent cleaning|

business" site. Tr. at 26. Second, the Ordinance provides that no commercialenvircnsental
solvent cleaning business may be located in "an area of special
concern," which the Ordinance defines as "a flood hazard area of floca plain,

o
'

wetland, surface or sursurface drinking water source in St. James Parish." The
'

Parish President testified that, under various possible interpretations of these I.

terms, the entire Parish would De excluded frca consideration as a "ccamercial
solvent cleaning Cusiness" site. See Tr. at 32-37. i

'

Finally, Ordinance 85-t taposes a nuacer of special building requirements for!
commercial solvent cleaning business, including the requirements tnat such
businesses ce cuilt an a concrete slab "at least two feet thick" and that they

,

have on site "at least one 8" water line capaule of maintaining normal pressure

through at least six hours of continuous use." The Partsn President testifiedthat he had "no Cideal whatsoever" why a two-foot thick slab of concrete would
necessary for consercial salvent cleaning operations, and added that he knew of'

no other Ordinance imposing this requirement in the Parish. Tr. at 42.

(

l
.

.
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then put on an expert engineer who testified that the requirement of a
two-foot thick concrete slau was "unreasonacle" from an engineering point ofRollins|

six-incn thick slao was " totally adequate" for its|
view and that Rollins'intended purpose. Testimony of Ronald X. Ferris, Tr. at 55. This engineer also

'

testified tnat the water supply required by tne Ordinance would cover the
facility to a height of fif ty-eignt feet. Id. at 57.

| Rollins
In the face of this testimony, we have no difficulty upholding the district

court's finding of fact that Ordinance 85-1 was so unreasonably curdensome and|

restrictive that it amounted to an impermissible can or proniattion of
'

PCB disposal Dusiness. The court below was explicit as to itsRo uins'
findings:

CAJs a practical matter, in order that some
reYieWing Court say Know how it all strikes me,
I do believe that it is very wen intended, out
nevertheless calculated effort to say no witncut
actually rea ny ever saying no.

In other words, I don't want any of the parties gg
or the attorneys or the record or any reviewing k,

lI
b
$5Slip Opinion

Court to have to labor with one determination that
I think I should make Cas3 a fact-finder and thatdetermination is that whatever good faith I say
ascribe to the witnesses who testified, and I do
ascr1De total good faith to thes, I as still pretty *

such convinced that the end result sought by this
ordinance is to do exactly what you say it isn't
to do, and that is to stop tnis company's clock, as

|, far as operating in St. James Parish is concerned.
' fI

139, 154-55. Elsewhere in its findings of fact k
Tr. at 137-38; see also id. at gthe district court expressly rejected the Parisn's contention that its Ordinance
is not a PCB regulation at an, but rather an ordinance of general applica0111ty II
regulating " commercial solvent Cleaning" dusinesses

| I perceive the Ordinance to be more far reaching than
its title indicates, and . . . I as convinced as a I.

practical person and as a fact finder that the essential (
'

implications of the Ordinance are not necessarily to*

I'

-

|
.

i
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control a particular cleaning sucstance, but to stop thein tnis partsn, at least at this -Rollinsoperations of
point in time and at this physical location.

Id. at 149-50; see also 10. at 145. The district court's findings are amply
supported Oy the record in this case. We conclude therefore tnat Ordinance 85-1$st
enforctient of it would violate the Supremacy Clause of the federalis an tapermiss101e intrusion into territory preempted under TOSCA and tnat3(
Constitution.

V. CONCLUSION g

This court is not insentitive to the concerns expressed by the Parish of St.
James in this case. No one wants a toxic waste disposal facility "in his own g
back yard"-and for good reason. The uncontrolled chealcal emissions that have
occurred elsewhere Inis year lend sober perspective to the sanguine assurances

g
%

of scientists tnat such a15 haps will not-indeed, cannot-occur. These concerns
are rightfuny intensified wnen, as here, a hazardous facility appears to nave,

. .
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been located almost deliberately on the most inauspicious possible site,
cne-quarter alle from a local elementary school.,

!

Control Act a Orcad national program of measures of prevent and guard againstPrecisely because of sucn concerns, Congress enacted in the Toxic Substances
tne uncontrolled and hazardous emission of substances suen as PCBs. If every
locality _w,ere acle, to_dectrespon_sLM11.ty foc_ana. participation 1'n Inli progcasthe national goal.cf saf_e ,_ environmentally
Tnr,cugn artfufly desig5'ed ordinances,ly'de Trustrated. And, for all we know,

'

-

sound toxic. waste. di.sposal would.sure
itlectrical transformers of the Rosevine Elementary School may present at this
very soment far greater dangers of uncontraned and disastrous PCB emission tnan

-

the Rollins facility. R

Mortover, our holding today does not mean that the Parish must simply resign
g

Ronins' ill-fated facility. As noted above, {itself to the present location of
Congress also provided in TOSCA an orderly procedure by which exemptions from
its preemption provisions can de sought and obtained. But the enactment of an I
ordinance that can only be characterized as a su0terfuge is not an appropriate g

'

response to legitimate .ancerns over tne dangers of pCas. |g
The Continental Congress knew that, without a powerful preemption doctrine, a

its chances of forming a more perfect, union of the struggling states, witn I
j g
'

i<

.
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their variegated philasaphies and econcaics, would have Deen All. For this
,

reason a strong Supremecy Clause was inserted in the Constitution, and it nas
been justified by the events of tne faunalng years and tnrougncut the history of
our country.

In the 1960's, for example. the Civil Rights legislation and the Voting
Rights Act were distinctly distasteful to same of the states of the Unicn. These
states responded with an agenda of frustrating and nullifying and eviscerating (
the Denign principles of Brown v. Board of Education and the su0 sequent Civil

Rights legislation. Thus, the state legislatures cus11y engaged in thelegislative process, passing 01115 and convening the legislature in the midnignt
hours-at times to negate what Congress and the President had put into law the g
day cefore. It quickly became covlaus that the federal supremacy fostered by the
Constitution, and the doctrine of preemption as it applies wnen feceral statutes
are involved, were indispensaule in assuring that there could ce no interdiction
of the progress of Civil rights thrCugh state legislative action.

R!!

is to be a federal government. To da what is asked for by tne appellee in tnisPreemptian is an a0 solute necessity, an taperative, if the federal governmentrc*
case is really to change the whole constitutional structure af our country and
to cury federalism many feet celow the surface of a baccling group of states and .

f

an utterly ineffective federal government. The Constitution or the United :>
.

Slip Opinian

States prevents the erection of 50 Towers of Babel.
Rollins Environmental Services'

Accordingly, we REVERSE and grant
petition to enjoin enforcement of Ordinance 85-1.,.

.
I

REVERSED.
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'

NL'cLIAA Rtct:LAroAY COMM!ssio.N
'

.

'

In :he matter of:

KERR-McGEI CEIMICAL CORP. Docket No.

(West Chicago Rare Earths 40-2061-ML
Facility)

'

.-

_

.

.

1 - 219we Chicago, Illinois p

Date: Thursday, February 2, 1984*

|
'

*
.

.
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. : |
:

! In the e.a er of:
s :

: Decket No.
KERR-Mc0EE CHEM * CAL CCRP. 0-2061-MLg

:
(West Chicago Rare Earths :

7 Facility) :

- -- -- - --- - --x ,

S
-

I

9

U.S. Court of Appeals
10 Rec = 2781

219 South Dearborn Stree: !Chicag0, Illinois 6060411
, ,

.

Thursday, February 2, 1984
12 .

.

~ !

The above-entitled =atter came en for hearingU

Oc noti:e.
14 at 9:30 a.=., pursuan:

3EFORE:
u5

JOHN H. FRYE, III, Esq.
la Administrative Judge

U.S. Nuclear Regulatory Cc==tssicc.|

Washington, D.C. 2055517
;

PETER A. MORRIS,.

HI Ad=inistrative Judge.

U.S. Nuclear Regulatory Cor.=1csion
up Wa:hington, D.C. 20955

.

j
30 JAMES H CARPEN*IR,

Administrative Judge
U.S. Nuclear Regula: cry Cc==ission21

'

Washington, D.C. 20555
.

24

25

.I

; "
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;

1 APPEARANCIS:
'

on behalf of the Acclicant:
8 GERALD CHARNCFF, ESQ.

ROBERT ZAELER, ESO. t

4 CHARLES MONTAGNE, ESO.
Shaw, Pittman, Potts & Trowbridge'

1800 M Street Northwest8 Washington, D.C. 20036
6 i

-and-

7 THOMAS P. EEALY, JR., ESO.
Chadwell & Kayser, Ltd.

,

8 8500 Sears Tower
233 S. Wacker Drive

9 Chicago, Illinois 60606-6592

I On behalf of the NRC Staf f:
.

11 WILLIAM OLMSTIAD,'ESO.
.

ROBERT FONNER, ESQ.
12 office of the Executive Legal Director

U.S. Nuclear Regulatory Commission
13 Washington, D.C. 20555 ,

-
,

on behalf of Intervenor Illinois Attornev-General:14

15 ANNE RAPEIN, ESQ.
WILLIAM. J. BARZANO, ESQ.

I

16 JIM VANDER KLOCT, ESO.
160 N. LaSalle, Suite 900 -

17 Chicago, Illinois 60601

is on behalf of Intervenor Chamber of Commerce
for West Chicace:' g,,

THOMAS FAWILL, ESQ.
* Favell & Marutzky

Midwell Plaza South, Suite 1105
21 2021 Midwest Road*

Oak Brook,' Illinois 60521
22 .

24* .

*

i
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'

which there is infor=ation and for which there is adequate
2 basis, as quick as possible. And that if additional infer =a:ica -

3 is developed or if there are defects in the FES, tha: the-;

4 be cured during the hearing prceeeding and that we not hcid

8* up the hearing, and that we no: preceed in lock-step, one

after the other.
,

Parr-McGee is interested in gett'ing along with the

stabilization and deco ==issioning of that site and we would
8

ask this Scard to consider that in terms of scheduling and

9
=cving en the proceeding.

10 MS. RAPKIN: If I =ight respond briefly.
' '

11 JUDGE FRYE: Yes.
. _ . - - -

u MS. RAPKIN: Firs: of all, in response to the questign

g a'c c ut whether or not we need Oc move hastily er quickly,

I
I don't :ee a sudden need te start =cving quickly. The =at eri:,1

g4

has been sitting on the site, in essentially its present

conditien, for 10 or 11 years and the NRC cnly recently ca e
16

cut with an EIS. The Applicant, only in December of 'ci, came
17

I cut with a final stabill:ation plan.

u We agree there are distinct health cencerns ou:

there, cut I certainly don't think that they are so i==inen2
.

-
.

i 30 that we should not move in a reasonable fashien.

21 The other response is more specific, and tha

is to Bob's cc==ent that in other cases, such as nuclear power
22

plant proceedings, the Board goes forward regardless of whethe:-. y

24

25

.
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STATE OF ILLINOIS )
) SS !

COUNTY OF DuPAGE )

IN THE CIRCUIT COURT OF THE 1873. JUDICIAL CIRCUIT

PEOPLE OF THE STATE OF ILLINOIS, )

)
Plaintiff )

)

-vs- ) No. 80 CH 298
),

EERR-McGEE CHEMICAL CORPORATION, )
*

a Delaware Corporation, )

)
Defendant )

,

Discovery deposition of TERRY R. LASH,
.

-

taken at the instance of the Defendant, en

the 10th day of October, 1985, at the hpur

of 9:30 A.M., at Springfield Hilton Hotel,
,

Springfield, Illinois, before Laura L. Boyd,
t

CSR and Notary Public, pursuant to the

stipulation attached hereto.

.

' Curry Court Reporting Agency
CTRfiFit3 WORT 1two R*POR f!R$

P.O. 804 18 WRINCiti' D. it I.! sod C05.

ItttPHONE 1210 544.A411 , O ^,
, u- . g' . .C^-,,y

t 8 * ' 6
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EXAMINATION SY
' . ,> 1

l- .

'

2'. MR. V0ORHEES:
' i.

i

2 O State your name, please. ',
, i
1 '

| A Terry Reynolds Lash.4
.

i e

5 ^ rQ And where do you live, Mr. Lash? !
.

|
.

n A Springfield, Illinois,
i
i

Q By whom are you presently employed? (*

i

A; A State of Illinois.
-

i :

9 .I Q What capacity? ,

I
i

to A I'm the Director of the Illinois Depart-
i

.

11 ment of Nuclear Safety,
[

12 . A How long have you been Director of IDSS?
'

{
.

I was appointed by Governer Thompson in*1 A i

[ :4 Nove=ber of last year and confirmed by the State'
,

:S Senate, I believe, in March of this yeari*

:

l '

1 id 0 Prior to being a Director, what was your .

| : position?

F A I was Deputy Cirector at the Depart =ent'

.

I
ne of Nuclear Safety.' ,

,

'
1 .' O over what peried df time?*

,

2: A From Septa =ber 1983 until I was appointed*

.

M Director.

;- Q And who was the Director during ycur tern
.

.

2 as Deputy Director?
~

!

\
. . - . - - . _=. _ _ _ _ _

_, __ ,_
_-
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1 files that would. relate to it. So let me ask you
!

>

2 ,

to think a little bit more abcut what it is that J
I

,

y o u ' d. 11.k e- and. p u t. th a t
--

a

!!R . VCORHIIS: Well, we'll write ycu a
4

5 letter.

MS. RAPKIN: Yes, I was going to say, put
6

7
that in writing. >Thank you, Ted,

the
s Q Dr. Lash, have you considered whether

$

9
low level radioactive materials that are currently

Present in West Chicago pose any health risk of an
to

: resident of the City of ',estd
j imminent nature to anyn

12
Chicago? - -

!
| MS, RA7 KIN: Let ne just ask for-clarifi-

13 -

cation. Is the question referring to the materials
14

that are at the Kerr-McGee site or the -- and/or15

scattered elsewhere throughout
materials that are16

17 the --

MR. VOORHEES: Limited to the materials
13

13
at the Kerr-McGee West Chicago rite.

mI A Yes.

21 Q You considered that question?.

A Yes.u

t Q When did you.corsider it?

24 A I considered it since I joined the

l

t

6[3 29h 3U!{J $ $ U O } S U ! .'. 0 3 i [Od C I * 'h I I3/C i *C ~

! Wec-:t :53-CI-rI:55.t a'31 03 3;. vC'eFt

5 I m:sI!!9;.GITI *

----- '' O = _ *%wv
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I

of. Nuclear Safety as. Deputy Directer and I
1 Department

I,

|
|2' was assigned the Director responsibility to take a
!

.

3 look at the Kerr-McGee situation. I

I

And*did you ever reach a conclusion on'
4 -Q .

! S that question? -

6 * 1 '' ~ A l '.' '' Y e n . .

.
.

| 7 ..:Q- What.was your conclusion?*

I
a :!w A - While there is a risk to the population

, s

s adfacent to the facility, it is not sufficiently

to large in..the stiert term that immediate or emergency

acticns are required other than the action that t b.e
11

,

12 company.has already taken to reduce substantially

13 ! the radon and thorium emanation'frem the tailings

14 spot;
*

15 Q' What do'you mean by the word "shcrt term"?'

*;

16 A For the'next few years.

1; Q What-do you mean by the next few years?
; -

:
18 A I haven't specified it any further than .

is ' that.c . . . - .

20 0 .Is that because you can't specify it-

.

n further than that?

22 A A selection of any particular year would
-

;

23 he arbitrary..

24 Q can you give me a range of what you mean

l'

I

1,: c ice sutt2 E 1u o 1 S u ! ^ 00 + EGi 07:9I WO I 'Eii"

wer:t :ss-c:-rz se- ast.c:s n >cas, . . _ . . . .c .. m . :.. .
.- -

;
7- - - - .
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t by the next few years? t
!

!.
. . '

2| A Tive or so.
"Or so" may provide ;.

Q I'll ask for a range. -

.

3 *

4
a range, but I don't know what that range would be.'

A -As I say, I haven't specified in my own
3

mind a precise numerical answer to your question.
6

at this time otherI can't give much more guidance
7

than I.do not believe that via the air pathway, that
s

4

there is a radiological hazard to the surroundi.7.g
9

population sufficient to justify immediate orto

emergency action beyond those already taken by the
11

issues, andMy focus is on the longer ter:
12

company.

it's my understanding that the company itself would
is

in their currentnot propose to leave the tailingsa

state for the indefinite future.
_.

13
"

ts | . Q
And as to what you mean by the term short

*

term",. the best you can do is five years o- so?
i;

A Sitting at this table, yes.
13

You mentioned in your prior answer "by
Q.. is

Have you reached any conclusion asair pathways".2 ;o

to wnether any imminent health hazard exists f or:

21 1

residents of the City of West chicago via pathways.

n
.

other than the air?m

MS. RAPKIN: May I ask for somei .

24

:

*

e

!6?9 299 suti2 g~guogsutt.oa+ toi Ot:9I tI,01 ;g
4N

wie:r :sa-of-rz:sse watcz a- xc m. :
I r n:s ::sca: :
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STATE OF ILLINOIS )
) SS

COUNTY OF DuPAGE )

IN THE CIRCUIT COURT OF THE 18TII JUDICIAL CIRCUIT

PEOPLE OF THt STATE OF ILLINOIS, )

)
Plaintiff )

)

-vs- ) No. 80 CH 298
)

.,

KERR-McGEE CHEMICAL CORPORATION, )
'

a Delaware Corporation, )
)

Defendant ) l
|.

|
'

Discovery deposition of TERRY R. LASH,

taken at the instance of the Defendant, on
1

the 10th day of October, 1985, at the hour

of 9:30 A.M., at Springfield Hilton Hotel,

Springfield, Illinois, before Laura L. Boyd,

1

CSR and Notary Public, pursuant to the

stipulation attached hereto.

Curry Court Reporting Agency
CFRTifl13 %HORTI AND RtPORIIR5

P O. 80% 18 iPRINCFli'.D. It 1.!Not5 C05
TELEPHONE t:10 544-6911 . - . . . -
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EXAMINATION SY! ..

t-
'

i- MR. V0ORHEES:2-
*

s

-? Q State your name, please.

I

,4 | A Terry Reynolds Lash.
i '

5 Q And where do you live, Mr. Lash?*

!

6 A Springfield, Illinois.

7 O By whom are you presently employed?

Aj A State of Illinois.
:

9 .' Q What capacity?
!

19 A I'm the Director of the Illinois Depart- 1

11 ment of Nuclear Safety.

12 . A How long have you been Director of IDNS?

I was appointed by Governer Thcmpson in [
:3 A

* Nove=ber of last year and confirmed by the State ,

:S Senate, I believe, in March of this year;
i

Id O Prior to being a Director, what was your .

position?

14 A I was Deputy Director at the Department

:*.' of Nuclear Safety. ,

-
.

-

I. N Q over what period of time?.
..

'l
From September 1983 until I was appointed

2: A

I
'

ll Director.

And who was the Director during your termp Q
*

. .,
*

.

24 as Deputy Director?.
.

'.

I
_.m _ , , . _ . - ,_
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So let me ask youfiles that would.rolate to it.1

to think a little bit more about what it is that
j

l"
2

i
.

thatyou'd.like and.put |
--

3

MR. VOORHEES:
Well, we'll write ycu a

4

3 letter.

MS. RAPKIN: Yes, I was going to say, put
6

7
that in writing. Thank you, Ted.

have you considered whether the
s Q Dr. Lash,O

that are currentlys.

low level radioactive materials
| 9i
l any health risk of an
I present.in West Chicago poseto

to any resident of the City of Westimminent nature11

.

Chicago?
12 , ,

MS. RAPKIN: Let me just ask for-clarifi-
13

Is the question referring to the materialscation.14
-

;
-- and/or! the Kerr-McGee site or thethat are at

15
throughout

materials that are scattered elsewherei 16

- ti
the --

Limited to the materialsMR. V0ORHEES:
is

i the Kerr-McGee West Chicago site.
19' at'

A Yes.-

t 3
I You considered that question?*Q21

I' n A Yes. .

When did you. consider it?
I. n -Q

24 A I considered it since I joined the

2

I I

i
sWsIg Igg sutta s S u o ; s u : .+. o a 3 20d Ot:91 tI/01 99

i;
I !SE-0T-PE SEP WEIaCO3 Gil XCb7

? ! Wder:
e-I sts 29.:, SITE
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1
Departmont of.Nucioar Safety as Deputy Director and

.

2
was assigned the Director responsibility to take a.

-3 look at the Kerr-McGee situation.
'

And'did you ever reach a conclusion on.$ Q4
.

5 that question? -

..

6 .: c - A : Yes. ..

.: Q* .What.was your conclusion?*

7 .

3
h.: - K -, While there is.a risk to the population

s adfacent to,the facility, it is not sufficiently
large in-the short' term that immediate or emergencyto

the
11

actions are required other than the action that
i company.has already taken to reduce substantially

12

the radon and thorium emanation from the tailings
13 j

*

t- 14 spot. .
.

.

term"?
Q '. . What do'you mean by the word "short

15
-s

*
,!

! 16 A For the*next few years.

- - Q What-do you mean by the next few years?
! 17

-

18 A I haven't specified it any further than .

'
.

h

l is tha t . - .* .--
- -

M Q.*< Is that because you can't specify it

further than that?21

! A selection of any particular year would.An

a be arbitrary.-
.

Q Can you give me a range of what you mean
24-

,

i

I g,I g Egg 2tt12 s q u o } S u i t. 0 3 * EGd Ot:Gi t5/01'95

er:c iss-et-rz:ser mem xur
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i by the next few yocrs?
.

2 A Five or so. :

"Or so" may provide |
0 I'll ask for a range.

i3

4
a range, but I don't know what that range would be.

A As I say, I haven't specified in my own
5

mind a precise numerical answer to your question.
6

at this time otherI can't give much more guidance
7

via the air pathway, thatthan I do not believe thats

radiological hazard to the surroundi.r.gthere is a| 9

population sufficient to justify immediate or
to

already taken by the
emer,gency action beyond thosep

andMy focus is on the longer term issues, ,

12
company.

it's my understanding that the company itself would
13

not propose to leave the tailings in their current
a

state for the indefinite future.is

Q
And as to what you mean by the term "short

Is

. the best you can do is five years or so?term",n
I Sitting at this table, yes...

is ' A

You mentioned in your prior answer "byI
Q.i 19

Have you reached any conclusion asair pathways".
i .m

to whether any imminent health hazard exists forI
21 ,

Chicago via pathways,

residents of the City of Westn

other than the air? )n
MS. RAPKIN: May I ask for some..

.

i

24
8

i

i

)t ,
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UNITED STATES OF AMERICA.

NUCLEAR REGULATORY COMMISSION
,

.

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD
-

)In the Matter of )

KERR-MCGEE CHEMICAL CORPORATION
) Oceket No. 40-?.061-ML
)

(West Chicago Rare Earths Facility) ) ASLBP No. 83-495-01-ML

AFFIDAVIT OF MERRI HORN
I

I, Merri Horn, being duly sworn, state as follows:-

I am employed as an environmental engineer by the U.S. Nuclear
'

1.

>
Regulatory Commission in the Uranium Process Licensing Section, Uranium Fuel
Licensing Branch, Division of Fuel Cycle and Material Safety, Office of' *

i:uclear Materials Safety and Safeguards.

In my capacity as an environmental engineer assigned to the reviewi

2.

of the West Chicago Rare Earths Facility license amendment application, I have
40-2061/85001 (ORSS) ar.d 11 ave speken with thei reviewed Inspection Report No.

inspectors who prepared it regerding the matters addrtsutd in the Inspection
I

In addition, I spoke with Dr. Steve Tsai of Arganne National LaboratoryReport.

regarding the other matters addressed in the attached status report.
i

I have prepared the report entitled " Status of the West Chicago3.

| Site" based on the information noted above.

!

-
.

.
e

.

.
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. . . . , , , -



_ .

--
o.

I hereby certify that the information in the report is true and

correct to the best of my knowledge,
.

u. .

.

~

.

* .
-

.

*
.

k p"Yhd~

Merrt Horn
!

$4bscribed and sworn to before
me this 3rd day of c,W = , 1985

*
, .

: U L '. 4. & n.n.
.

' . ' Ficu p pue n c--

My cctr.stssion expires: 71 t hG .

.

I

_

.
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STATUS OF THE WEST CHICAGO SITEo

.

Since the FES was issued in 1983, there have been some changes in the status of
,

Kerr-McGee (K-M) installed an asphalt suppression ,

- the site as to, emissions.

system over the tailings pile in 1983 to reduce lead-212 concentrations in the
This system consisted of a thin coat of asphalt emulsion followed by aair. i

non-woven geotechnical fabric and then a relatively thick topcoat of asphalt emuls on.
i

This system was installed in response to the Notice of Violation from the NRC dated
Among

Region III personnel conducted an inspection in April 1985.31, 1983.August d

the items covered was the environmental air sampling results for lead-212 and ra en.

The inspectors found that X-M was in compliance and did not exceed the MFC values.
The asphalt covering has. beep effective in reducing the exposure and dose resulting
from these emissions.and should remain effective as long as the cover integrity is
maintained.

The reported impacts in the FES due to the contaminants (chemical) in the ground-
There should

water should have remained the same as stated in section 5.6.2.1.i t

remain a general trend of improvement in the quality as to chemical contam nan s
The NRC does not collect and

and there should be no radioactive contamination.I

analyze groundwater samples at the site and has seen no data colledted by other
parties that would contradict the statements in section 5.6.2.1 of the FES.1

Therefore, the NRC staff has no reason to believe that the situation with respect

to the groundwater quality has changed.

Kerr-McGee has finished the demolition of the buildings on the factory sitet

and is in the process of incinerating all combustibles generated from the demolition,

.

thus, significantly reducing the fire hazard that existed.
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Kerr-McGee continues in their effort to clean up the contaminated areas in West
.

,

The only
The excavated material is being stored en the disposal site.Chicago.

concern during storage is dispersal of material by wind, and Kerr-McGee is required
The radioactive content of this materialto treat the material to prevent dusting.

is minor compared to the waste already at the site.
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Docket No. 40-2061
'

Kerr-McGee Chemical Corporation .

ATTN: Dr. John C. Stauter
Director of Nuclear

'

Licensing and Regulation
Kerr-McGee Center
Oklahoma City, OK 73125

Gentlemen:

This refers to the routine safety inspection conducted by A. G. Januska of
this office on April 15 and 18, 1985, of activities at Kerr-McGee West Chicago
Project authorized by NRC License No. STA-583 and to the discussion of our
findings with Messrs. M. Krippel and D. Maj6rs at the conclusion of the
inspection. .

The enclosed copy of our inspection report identifies areas examined during
Within these areas, the inspection consisted of a sele:tivethe inspection.

examination of procedures and representative records, observations, and
s1 interviews with personnel.

In accordance with 10 CFR 2.790 of the Commission's regulations, a copy of
this letter and the enclosure will be placed in the NRC Public Occument Room.

No items of noncompliance with NRC requitecents were identified during' the
course of this inspection.

We will gladly discuss any questions you ?! ave concerning this inspection.
Sincerely, ,

,

t

!, .e L-(

t. . Pape iello, Chief
Emergency Preparedness ard"

Radiological Protection Branch
.

Enclosure: Inspection Report
No. 40-2061/85001(DRSS),

-

.

cc w/ enc 1:
M. L. Binstock, Director

of Cimarron Operationsi
% OMS /Occument Control Oesk (RIOS)
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) U.S. NUCLEAR REGULATORY COW.ISSION.

,

REGION III ,'

J
,

*
. ,

.

.
Report No. 40-2061/85001(ORSS)

.
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License No. STA-553
. .

Docket No. 40-2061

Licensee: Xerr-McGee Corporation
,

Kerr-McGee Center '
: Oklahoma City, OX 73125

Facility Name: Kerr-McGee West Chicago Project ,

l

Inspection At: Kerr-McGee West Chicago Project
West Chicago, IL

-

Inspection Conducted: April 15 and 18, 1985

h U, h* /PS~
Inspector: A. G. Januska

''W/ id$b"- h Mj/V Uj -.

Approved By: M. C. Schu=acher, Chief
) Independent Measurements and Date

Environmental Protection Sectica
.

.

-

Inspection Summary:

Inspection on Aoril 15 and 18, 1985 (Recort No. 40-2051/85001(ORSSH
soucine, unannouncec inspec;1on of environmen;aiAreas inspeccec:

air sampling, liquid waste disposal, incineration of contaminated
combustibles, demolition of Building 9, and personnel air sampling.

.

*

' The inspection involved 9.5 inspector-hours on site by one NRC| ,

J
inspector. iResults: .No apparent items of noncompliance were noticed, t
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DETAILS
;

' ,

} _
,

,
.

Persons Contacted
, )

.1. !,

|

"M. Krippel, Health Physicist 'j

X. Lambert, Health Physics Supervisor .

"D. Majors, Staff Regulatory Compliance Specialist ,

* Denotes those present at exit interview.

2. Airborne Excesures

The licensee reported that a driller assigned to X-M Rig 3 accumulated
58.3 MPC-hours exposure to natural thorium while drilling and sampling4-8, 1985. This exceeded theon the pond sediment pile between March An evaluation
40-hour control limit established in 10 CFR 20.103(b)(2).
by the Health Physicist, comparing the exposure concentration of thedriller and a substitute driller on the same rig on March 6 when 26 of
the 58.3 MPC-hours were accumulated, determined that the exposureDaily surveys to monitor the extent of
concentration was localized. As ofloose contamination on the drilling rigs have been initiated.|

-

the involved individual had accumulated 125.7 MPC-hoursMarch 15, 1985
(24% of the allowable 13 week exposure) fer the first quarter of 1955
starting January 1, 1985.

The inspector also reviewed air sa=pling data taken in conjunction with
..

demolition work en Building 9 during the period November throughThe maximum air concentration on a single personal air
T

~,/.
March 31, 1985.
sampler worn by an individual worker wa's 65% of the maximum permissible}

The maximum concentration indicated by air samples
concentration (MPC).
taken downwind of the work was 6% of offsite MPC.

--

3. Incineration

Thirty-eight burns of contaminated combustibles were conducted since10, 1985. Burn C 69 on'
the last inspection and through Aprilwas the first burn conducted after the stack samplerJanuary 20, 1985 A review of the burn log containingwas repaired and reinstalled.
details of each burn revealed two instantaneous pressure spikes
exceeding a negative 0.1 inch of. H 0 and three occasions when smoke wasAll burns were reviewed
noted escaping from around the inc$nerator door.

The ongoing evaluations and
by management and the logbook signed. corrections made by the incinerator operators and/or management were

During the instances when smoke was noted, the exhaustsatisfactory.
plenum around the the door prevented the dispersion into the room and
no personnel exposures to airborne activity wera recorded.

The licensee reported two instances where incinerator stack air sample
21, 1985 and C 94 on March 22,1985)

concentrations (burns C 93 on Marchexceeded the 1.5 E-12 p Ci/ml (License Acenement No. 2, Condition 6),
'

the action level requiring system review and applicable procedure or
} equipment modifications. The condition was not identified by thei

-
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technicians counting the air samples on March 25, but it was identified
h' by management reviews on April 9, 1985. Incinerator operation was

suspended and an evaluation of the system was initiated. This evaluation,
which is still in progress, revealed a leak in one HEPA filter and damage .

'

to several dust collector bags. These will be replaced and the systes
00P tested before resuming operation. The Health Physicist also met with

I

the technicians to emphasize the importance of recognizing appropriate .

MPCs and a'ction 1evels. .

Daily smear survey results for the incinerator were reviewed by the
inspector with no trends or anomalies noted.

4. Water Monitorino

a. Laundry Water

Eighteen tanks of laundry waste were sampled between
December 10, 1984 and April 3, 1985, analyzed and the contents,

On32040 gallons, discharged to the sanitary sewer systa=.
one occasion, an additional one-half tank volume of dilution water

.was necessary to lower the concentration of one tank to below the
release limit. In addition, eight tanks were pumped to tank T-108
for holdup and later discharge. .

b. Surface Vater
,i

Available analytical results between September 1934 and March 1955
from the licensee's surface water (storm sewer, outfalls, Xress
Creek and the south branch of the DuPage River) eenitoring progra:
were reviewed. All releases appeared to be within regulatory
limits.

5. Environmental Air Sameline

The inspector examined results of the licensee's lead-212 and raden16, 1985. Asmonitoring programs for December 6,1984 through April
of April 16, 1985, the end of the licensee's first complete year of
. monitoring for both lead and raden, the average exposures at EMS-11

. were 45% and 52% of MPC, respectively, for a total of 0.97 MPC-days.
.

Since the last inspection the cleanup of Buf1 ding 19, which included
inventorying, sampling and repackaging of drums and the cleanup of
bin No. 4, was completed in an effort to reduce site boundary airborne

The licensee also plans to redress the >
.

concentrations of lead-212.
asphalted areas on the disposal site later this spring or summer in an
attempt to further reduce the site boundary concentrations.

7. Exit Interview

The inspector met with individuals noted in Section 1 at the end of the

) inspection. The scope and findings were discussed with and ackno ledgedg

by the licensee.,

3
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CERTIFICATE OF SERVICE .
_

The undersigned, an attorney, certifies that the foregoing

Memorandum in Support of Kerr-McGee's Motion for Preliminary

- Injunction was served upon:
;

Neil F. Hartigan, Attorney General
for the State of Illinois

'

*

Anne Rapkin, Assistant
Attorney General 13th Floor100 W..Randolph St.,-

Chicago, IL 60601
.

by personal delivery this 3rd day of December,1985.
.

T

Attorney for
Kerr-McGee Chemical Corporation

;

i
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