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December 4, 1985

John H. Frye, III, Esq.

The Atomic Safety and Licensing Board
Nuclear Regulatory Commission

1717 H Street, N.W,

Washington, D.C. 20555

Re: Kerr-McGee Chemical Corporation (West-Chicago
Rare Earths Facility), Docket No. 40-2061-ML;/}
ASLBP No. 83-495-01-ML Ho -A06 |

. Q

Dear Judge Frve:

As you know, the State of Illinois is pursuing litiga-
tion against Kerr-McGee Chemical Corporation in connection with
the West Chicago Rare Earths Facility in the Circuit Court of
DuPage County. Among other relief, the State is seeking an
injunction that would require Kerr-McGee to move the materials on
the site elsewhere.

In light of the decision of the United States Court of
Appeals for the Seventh Circuit in Brown v. Kerr-McGee Chemical
Corp., 767 F.2d 1235 (7th Cir. 1985Y, Kegr-McGee filed a motion
for partial summary judgment in tlie circwtit court concerning the
defendant's request for injunctive relie”. The judge denied the
motion, but did certify the matter, thereby entitling Kerr-McGee

to seek leave to appeal. I enclose copies of papers that were
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John H., Frye, III
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filed yesterday with the Appellate Court of Illinois and with the
United States District Court in connection with the proceeding.

Siﬁgerely, '

/‘ / { LJ[,,/;’W/

b

Hiéhard A. Meserve
Enclosures

cc: Stephen H. Lewis, Esg. (w/enclosures)
Dr. James H. Carpenter (w/out enclosures)
Dr. Peter A. Morris
Ann P. Hodgdon, Esq.
Anne Rapkin, Esa.
William J. Barzano, Jr., Esq.
Russell R. Eggert, Esq.
Steven Seiple, Esq.
Thomas W, Fawell, Esq.
Docketing and Service Section



No. 85-
APPELLATE COURT OF ILLINOIS
SECOND JUDICIAL DISTRICT

Appeal from the Circuit
Court of DuPage County,
Illinois, County Depart=
ment, Chancery Division

PEOPLE OF THE STATE OF ILLINOIS,

pPlaintiff-Respondent,

Ve
No. 80 CH 298

KERR-McGEE CHEMICAL CORPORATION,
Hon. Fredrick Henzi

Associate Judge

pefendant-Petitioner.

NOTICE OF FILING

TO: Anne Rapkin
Assistant Attorney General
100 wWest Randolph Strest, 13th Floor .

Chicago, Illinois 60601

PLEASE TAKE NOTICE that the attached Application for Leave toO

Appeal and accompanying ~ecord was filed with the Clerk of the

Appellate Court of Illinois, Second Judicial District, this 3rxd

¢ which is hereby served upon you.

day of December, 1985, a copy ©

-

Attg-ney tor Defend t-Appellant
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Johr. C. Berghoff, J=.

peter J. Nickles
Thomas P. Healy, Jr.

Theodore Voorhees, Jr.

Covington & Burling Chadwell & Kayser, Ltd.

1201 Pennsylvania Ave., N.W. 8500 Sears Tower

p. O. Box 7566 233 South Wacker Drive

washington, D.C. 20044 Chicago, Illinois 60606
(312) 876-2122

(202) 662-6000



No. 85"

APPELLATE COURT OF ILLINOIS
SECOND JUDICIAL DISTRICT

PEOPLE OF THE STATE OF ILLINOIS, Appeal from the Circuit
Court of DuPage County,
Illinois, County Depart-

ment, Chancery Division

Plaintiff-Respondent,

Ve

KERR-McGEE CHEMICAL CORPORATION, No. 80 CH 298

Hon. Fredrick Henzi
Associate Judge

pefendant-Petitioner.

APPLICATION FOR LEAVE TO APPEAL

Defendant-petitioner, Kerr-McGee Chemical Corporation
("Kerr-McGee"), by its attorneys, petitions this Court, pursuant
to Rule 308(b) of the Illinois Supreme Court Rules, Ill. Rev.
stat. Ch. 110A, § 308 (1983), for leave to take an interlocutory
appeal from an order of the trial court denying defendant's
motion for partial summary judgment on two specifically certified
issues .1/ The motion for partial summary judgment was directed
only against those portions of the Complaint which seek a state-
law injunction compelling Kerr-McGee to remove certain

radicactive waste materials from the City of West Chicago and

1/ Defendant has also filed with the Circuit Court of DuPage
County a Notice of Interlocutory Appeal, pursuant to Rule
307, of the trial court's denial of defendant's motion for a
stay of the trial court proceedings based on the doctrine of
primary jurisdiction.

The trial court record, consisting of a certified copy of
the trial court order and other papers necesary for a
determination of this application, accompanies this filing.
Material in this record is cited herein as "R. e

—————



dispose of them at some unspecified "distant location.” The
pasis for the motion was a final decision by the United States
Court of Appeals for the Seventh Circuit in a related casel/,
which held that a complaint seeking precisely the same relief as
here, on precisely the same alleged safety grounds and over
precisely the same radiocactive materials, must be dismissed
because: ". . . federal law preempts plaintiffs' request that
the district court order the defendant Kerr-McGee to move the
waste material to another location." (R. C113).

The trial judge refused to follow this decision of the
Sseventh Circuit. However, the court did certify the issues
raised, pursuant to Rule 308(a), for this application for leave
to appeal.

I. STATEMENT OF FACTS

The present action ("State case") involves the State's
attempt to control the disposition of low-level radioactive
wastes located at a site owned by Kerr-McCee in West Chicago,
Illinois. From the early 1930's until 1973, the facility
processed naturally occurring radiocactive ores. As a possessor
of radicactive materials, the facility received a nuclear
materials license from the Atomic Energy Commission in 1956.
This license has been continuously renewed, even though
manufacturing operations ceased over a decade ago, because the
process wastes on the site are contaminated with thorium and

uranium residues which emit radiation. The waste materials

2/ Brown v. Kerr-McGee Chemical Corp., 767 F.2d 1234 (7th Cir.
1985). (R. C112-C136).



therefore constitute "by-product materials" under the Atomic
Energy Act, 42 U.S.C. § 2011 et seg.., and any effort either to
dispose of the materials on-site or to remove the materials from
the site requires an amendment to Kerr-McGee's license. The West
Chicago site is currently the subject of a United States Nuclear
Regulatory Commission (NRC) decommissioning proceeding, the
purpose of which is to determine an appropriate disposal site for
the West Chicago waste materials and to determine whether to
grant Kerr-McGee an amendment to its license to permit on-site
stabilization of the materials. The State is a party to the NRC
proceeding. To date, the NRC staff has recommended on-site
disposition of the waste materials.

On April 28, 1980, the State began this action against
Kerr-McGee in the Circuit Court of DuPage County, claiming that
the non-radicactive aspects of the waste materials violate
various Illinois statutes and administrative regulations relating
to waste disposal and environmental protection. (R, C1-C21).
Although the State claims to regulate only non-radiological
matters, it has conceded that the radiological and non-
radiological aspects of the wastes are "inextricably intermixed."”
(R. C123). 1In its prayer for relief, the State seeks, inter
alia, a mandatory injunction commanding Kerr-McGee to remove all
of the wastes to some unspecified location. (R, C4, C7, C14,
c20).

After the filing of the State case, certain private
landowners whose property abuts the Ker:-McGee property in West

Chicago filed an action against Kerr-MaGee, Brown v. Kerr-McGee




Chemical Corporation No. 82 C 6323 (N.D.Ill, 1982). (R. C142-
C165). The Brown complaint is virtually identical to the
State's complaint and requests the precise injunctive relief
sought by the State. On February 13, 1984, Chief Judge Frank J.
McGarr issued an opinion and order holding that the Brown
plaintitts' claim for injunctive relief was barred by the
doctrine of federal preemption and that the NRC has exclusive
jurisdiction to determine a disposal site for radicactive waste
materials. (R. C166). Chief Judge McGarr held that:

Clearly, an order of this court requiring
that the wastes be disposed of at some other
location and precluding on-site encapsulation
would conflict with the NRC's exclusive
authority over the disposal of these
radicactive materials. Thus, the court holds
that the plaintiffs' claim for this form of
injunctive relief is preempted by federal
law, which law places this controversy in a
forum other than this court.

(R. C170).

The Brown plaintiffs appealed Chief Judge McGarr's decision
to the United States Court of Appeals for the Seventh Circuit.
On that appeal, the State appeared as an active amicus curiae in
support of the Brown plaintiffs. On July 18, 1985, the § ~enth
Circuit affirmed the district court and stated:

Plaintiffs asked the district court to order
Kerr-McGee to remove the wastes to "some
other safe and distant location.”" Plaintiffs
and amicus [plaintiff in the instant case]

. . . suggest that the district court can
find that the non-radiation hazards violate
Illinois pollution laws and can order Kerr-
McGee to move the wastes . . .«

. . . Such state law remedies, though not
attempts to regulate the radiation hazards of
by-product material, nonetheless interfere
with the NRC's ability to choose the method



of dispecsal . . . . We therefore hold that
plaintiffs' request for an injunction
ordering the Kerr-McGee wastes moved
elsewhere is preempted because, if granted,
the injunction would stand "as an obstacle to
the accomplishment of the full purposes and
objectives" of federal regulation of
radietion hazards. Silkwood, 104 S. Ct. at
621.

Brown V. Kerr-McGee Chem. Corp., 767 F.2d 1234, 1242 (7th Cils

1985). (R. C125-126).

Judge Cudahy dissented from the majority ruling in the
Seventh Circuit's Brown decision but still would have granted
defendant's motion. In his dissenting opinion Judge Cudahy
stated that "primary jurisdiction [in the NRC] is applicable
here." (R. C134). As Judge Cudahy noted,

The question underlying the plaintiffs'
request for injunctive relief -- whether the
mill tailings material should be disposed of
at the West Chicago site or elsewhere -- is
presently pending in the NRC adm‘nistrative
proceeding. The State of Illinois is one of
the parties to that proceeding and has
advanced the same position asserted by
plaintiffs here. There is no contention that
the state has not been adequately
representing the plaintiffs' interests.

* * *

The State of Illinois argues as amicus that
primary jurisdiction is not applicable here
because the plaintiffs' claims are based on
state law and the NRC cannot enforce the
relief requested. This argument is beside
the point because primary jurisdiction is
applicable even though the agency cannot

. grant the relief requested.
767 F.2d at 1247. (R, ©133-C135). Thus, even Judge Cudahy would
require a stay of all judicial proceedings relating to disposal

of the waste until completion of the pending NRC proceedings.



Following the decision by the Seventh Circuit in Brown,
Kerr-McGee filed a Motion for partial Summary Judgment, or in the
Alternative, for a Stay of Proceedings in this case seeking a
ruling, consistent with the Brown ruling, that the State's
request for identical injunctive relief is preempted by federal
law. (R. C190-C273). On October 25, 1985, one day after the
Seventh Circuit denied a petition for rehearing in Brown, Kerr-
McGee argued its motion before Judge Henzi of the Circuit Court
of DuPage County. The motion was denied. (R. C367). Trial of
this case, including the State's request for injunctive relief,

is scheduled to begin on February 4, 1986.

II. QUESTIONS OF LAW CERTIFIED BY THE TRIAL COURT

On the day that the defendant's motions were denied,
defendant also moved that the issues be certifind for appeal
before this Court and for a stay pending appeal. The trial court
agreed that the issues should be certified for immediate
interlocutory appeal but denied a motion for a stay pending
appeal. Pursuant to Rule 308, the trial court certified two
qhestions:

1. Does federal authority relative to the thorium
mill tailings at issue in this action preempt the
injunctive relief sought by the plaintiff? (See,
e.g., Brown V. Kerr-McGee Chemical Corporation No.
84-1294; United States Court of Appeals for the
Seventh Circuit, July 15, 1985, rehearing denied,
uctober 24, 1985.)

- 0 Does the doctrine of "primary jurisdiction”
dictate that this state court proceeding be stayed
until the NRC rules on Kerr-McGee's pending
application for an amendment to its NRC license
concerning final disgosal of the wastes?



The trial judge also found that an immediate appeal may
materially advance the ultimate termination of this litigation.
(R, C368).

III. APPLICATION FOR LEAVE TO APPEAL
SHOULD BE GRANTED

A. The Trial Court Action Denying the Motion
for Partial Summary Judgment Reflects a
Substantial Difference of Opinion

To note that defendant's motions raised a "substantial
ground for difference of opinion" as required by Rule 308(a) is
an understatement. Usually such a "3jfference" refers to a
disputed argument on a particular point of law. Here, in
contrast, is an unusual instance of one court (the federal court
of appeals) deciding an action one way and another court (the
trial court) deciding the identical matter the opposite way. The
difference of opinion in this case is well-defined. Two
different courts, reviewing the exact same factual situation,
legal arguments, and complaint allegations, reached conclusions
which are diametrically opposite.

The basis of Kerr-McGee's Motion for Partial Summary
Judoment and this Application is the recent decision in Brown V.
Kerr-McGee, 767 F.2d 1234 (7th Cir. 1985). There the Seventh
Circuit, following the Supreme Court decisions on the issue,
correctly ruled that a decision as to where the Kerr-McGee by-
product wastes cshould be stabilized has been entrusted by
Congress to the NRC and that judicial intervention in that
process on state ISw grounds would "stand as an obstacle to the

accomplishment of the full purposes and objectives of federal



regulation of radiation hazards." (R. C126). Silkwood v, Kerrc

McGee Corp.. 464 U.S. 238 (1984); Pacific Gas & Elec. Co. V.

State Energy Resources Conservation and Dev. Com'n, 461 U.S. 190

(1983). The federal appellate court found that the injunction
requested by the Brown plaintiffs would prevent the NRC from
shoosing the site recommended by the NRC staff. Moreover, the
court noted that, if it could rule that the radiocactive wastes
should be moved pursuant to state law standards, "nothing
prevents neighbors of other prospective sites from relying on
state law to obtain injunctions preventing NRC consideration of
those locations." 767 F.2d at 1242. (R. C125). Thus the
Seventh Circuit, rejecting arguments by the State to the
~ontrary, properly held that attempts to remove the materials
from the site under color of state law conflict with the federal
regqulatory scheme and are preempted Dby federal law.

The Seventh Circuit's ruling is consistent with other
appellate court decisions holding that a claim fér an injunction
against a nuclear facility, asserted under state tort law, is
preempted by federal law. See Pennsylvania V. General Public
Utilities Corp., 710 F.2d 117, 120 (3d Cir. 1983) ("Private
litigants therefore may not obtain by way of injunctive relief
pursuant to state law an order abating as a public nuisance,
because of public safety standards, activity of a duly licensed

nuclear generating plant."); County of Suffolk v. Long Island

ordered inspection, whether it be for safety or non-safety



purposes, would obviously invade the NRC's exclusive regulatory
province"). The state has cited no cases to the contrary.

The conflict between the lower court's order and the
holdings of the foregoing preemption cases demonstrates the clear
and undeniable difference of opinion on this issue and provides
the necessary requisite for this appeal.l/ The conflicting
decisions have created a dilemma for Kerr-McGee. One court has
said that disposal of the waste materials is to be governed by
federal law after NRC proceedings while the trial court here
holds itself out as final arbiter of the guestion. An immediate
resolution of this issue is essential. Accordingly, this Court
should grant Kerr-McGee's Application for Leave to Appeal and
should give full consideration to this critical issue.

B. The Trial Court Action Denying

the Motion for Stay of Proceedings
Reflects a Substantial Difference

of Opinion

Kerr-McGee argued below that the question of where the
radicactive materials should be disposed was one over which the
NRC has primary jurisdiction. The NRC is now considering
proposals for the safe disposition of the West Chicago by-product
materials in a hearing before a panel of the Atomic Safety
Licensing Board ("ASLB"), empanelled by order of the NRC at the

request of the State. The ASLB will be reviewing a number of

3/ This Court has held generally that attempts to regulate
radicactive material under Illinois law are preempted by
federal law. Commonwealth Edison Company v, Pollution
Control Board, 5 Ill. App. 33 800, 284 N.E.2d 342 (3rd Dist.

1972).




alternatives for the disposition of these materials, including
both on-site encapsulation under NRC supervision, 2S well as
removal to distant sites. Since the precise positicn advanced by
the State in support of injunctive relief in this action is
pefore the NRC in an administrative proceeding in which the State
is a party, "this action should be stayed pending a final NRC
determination.

In his dissent from the majority ruling in the Brown
decision, Judge Cudahy agreed that "primary jurisdiction (in the
NRC] is applicable here."” 767 F.2d at 1247. (R. C134). In so
deoing, he specifically rejected contentions advanced by the
state. As Judge Cudahy recognized, the doctrine of primary
jurisdiction dictates that juvdicial proceedings be stayed until
the agency with the responsibility for regulating the subject
matter has completed its proceedings. The application of the
primary jurisdiction doctrine is consistent with the Brown
majority's observation that Congress has charged the NRC with
responsibility for insuring that the disposal of by-product
material will protect the public from both radiological and non-
radiological hazards.

Judge Cudahy's findings are supported by other cases
involving claims of radiation hazards and requests for deference
to NRC proceedings. Indeed, regulation of radicactive materials
is an area where the courts have consistently applied the

doctrine of primary jurisdiction. See Honicker v, Hendrie, 465

F. Supp. 414 (M.D., Tenn. 1979); Nader v. Ray, 363 F. Supp. 946

& - -



(D.D.C. 1973); Paskavitch v. U.S. Nuclear Regulatory Commission,

458 F. Supp. 216 (D.Conn. 1978).

As with its preemption decision, the lower court's refusal
to stay proceedings pending a decision by the NRC is against the
clear weight of authority. A substantial basis for difference of
opinion therefore exists as to this issue and immediate appellate
review is required.

IV. AN IMMEDIATE APPEAL WILL ADVANCE
THE TERMINATION OF LITIGATION

If Kerr-McGee prevails on appeal, the lengthy and expensive
trial of the State's request for injunctive relief will be
avoided. At the very least, the trial will be stayed until the
NRC administrative hearing on this matter is complete and the NRC
judgment rendered. Without an interlocutory ruling, there is no
question the trial of this action will be lengthy and complex.
Both sides agree that this will be a huge undertaking involving a
two to three month trial, and a large allocation of resources
from the State, defendant and County of DuPage. The nature of
the State's claims and Kerr-McGee's defenses will require
extensive testimony and proofs from numerous experts, incluading
officials of the NRC, officials of the parties and experts in the
fields of radiation, radiation health safety, geochemistry, and

hydrogeology.4/ But as the counsel for the State noted at the

4/ For these very reasons, defendant will also file a motion
requesting this Court to immediately stay the Circuit Court
proceedings pending the outcome of this appeal and
defendant's Rule 307 appeal.

e 11 =



argument before the trial court, a decision on the availability
of state injunctive relief is crucial to the State case:

At this point, to dismiss our request for

injunctive relief essentially would be to

render the rest of the case a sterile

exercise because if the Court is prohibited

from enforcing whatever conclusion it reaches

about state law, there is really not much

point in having a judgment on that.
(R. C348). Without an immediate hearing from this Court on the
application, the parties will expend massive resources at a trial
which might be wholly unnecessary, depending on the outcome here.

Moreover, there is no need to proceed directly to trial:

the State has conceded and the NRC has confirmed that the waste
materials in guestion pose no imminent danger to public health.

See Statement of Ass't Att'y Gen. Rapkin, in Kerr-McGee Chem.

Corp., (West Chicago Rare Earths Facility), Docket No. 40-2061~-
ML, ASLBP No. 83-495-01-ML, Transcript at 30 (Feb. 2, 1984) (R.

C302); Deposition of Terry Lash, State v. Ker=z-McGee Chem. Corp.,’

No. 80 CH 298, at 4, 92-94 (Oct. 10, 1985) (R. c373-C374);
Affidavit of Merri Horn, NRC Tqvironmental Engineer, in Kerr-
McGee Chem. Corp. (West Chicago Rare Earths Facility), supra.
(R, C308-C315). There is ample time for this Court to resolve
this conflict now, without the parties first expending huge

amounts of time and money perhaps unnecessarily.

« 73 o



WHEREFORE, defendant-petitioner Kerr-McGee Chemical
Corporation respectfully requests this Court to grant its

Application for Leave to Appeal for the reasons set forth herein.

KERR-McGEE CHEMICAL CORPORATION
Dated: December 3, 1985

Onejof Its Attorney%ﬁ

Peter J. Nickles John C. Berghoff, Jr.
Theodore Voorhees, Jr. Thomas P. Healy, Jr.
Covington & Burling Chadwell & Kayser, Ltd.
1201 Pennsylvania Ave., N.W. 8500 Sears Tower

P. O. Box 7566 233 South Wacker Drive
washington, D.C. 20044 Chicago, Illinois 60606
(202) 662-6000 (312) 876-2122

« 13 =



CERTIFICATE OF SERVICE

The undersigned, an attorney, certifies that a true and

*application for Leave to

correct copy of defendant-appellant's

Appeal® and accompanying record was served upon:

Anne Rapkin
Assistant Attorney General
100 west Randolph Street, 13th Floor

Chicago, Illinois 60601

by personal delivery to the foregoing address this 3rd day of

December, 1985.

(
9;5/’5 6%\/\

Kegr-nccee Chemical Corporation



IN THE CIRCUIT COURT FOR THE EIGHTEENTH
JUDICIAL CIRCUIT OF ILLINOIS
DuPAGE COUNTY, ILLINOIS

PEOPLE OF THE STATE OF ILLINOIS, )
)
Plaintiff, )
)
V. ) No. 80 CH 298
)
KERR~McGEE CHEMICAL CORPORATION, ) Hon. Fredrick Henzi
) Associate Judge
Defendant. )

NOTICE OF FILING

TO: Anne Rapkin

Assistant Attorney General

100 west Randolph Street, 13th Floor

Chicago, Illinois 60601

PLEASE TAKE NOTICE that the attached Notice of Interlocutory
Appeal was filed with the Clerk of the Circuit Court for the
Eighteenth Judicial Circuit in DuFage County, Illinois, this 3rd

day of December, 1985, a copy of which is hereby served upon you.

L) E S, atbn
Attorney for Defendant-Appellant
Kerr-McGee Chemical Corporation

Peter J. Nickles John C. Berghoff, Jr.
Theodore Voorhees, Jr. Thomas P. Healy, Jr.
Covington & Burling Chadwell & Kayser, Ltd.
1201 Pennsylvania Ave., N.W. 8500 Sears Tower

P. O. Box 7566 233 South Wacker Drive
washington, D.C. 20044 Chicago, Illinois 60606

(202) 662-6000 (312) 876-2122




APPEAL TO THE APPELLATE COURT OF ILLINOIS, SECOND JUDICIAL
DISTRICT FROM THE CIRCUIT COURT OF DuPAGE COUNTY, ILLINOIS

PEOPLE OF THE STATE OF ILLINOIS, )
)
Plaintiff-Appellee, )
)
Ve ) No. 80 CH 298
)
)
)
)

Hon. Fredrick Henzi

KERR-McGEE CHEMICAL CORPORATION,
Associate Judge

Defendant-Appellant.

NOTICE OF INTERLOCUTORY APPEAL

TO: Anne Rapkin, Assistant Attorney General

Russell R. Eggert, Administrative Assistant

Assistant Attorney General

100 West Randolph Street, 13th Floor

Chicago, Illinois 6(501

PLEASE TAKE NOTICE that Kerr-McGee Chemical Corporation,
defendant in the above-entitled cause, pursuant to Rule 307 of the
Illinois Supreme Court Rules hereby appeals to the Appellate Court
of Illinois, Second Judicial District from the judgment rendered
and entered in the Circuit Court of DuPage County, Illinois, on

the 15th day of November, 1985, denying defendant's Motion for

Stay of Proceedings and requests the reviewing court to reverse

the lower court's Order.

:
Oon

dgbftho Attorneys for
Ker,

-McGee Chemical Corporation

John C. Berghoff, Jr. Peter J. Nickles

Thomas P. Healy, Jr. Theodore Voorhees, Jr.

8500 Sears Tower 1201 Pennsylvania Ave., N.W.
233 South Wacker Drive P. 0. Box 7566

Chicago, Illinois 60606 washington, D.C. 20044

(312) 876-2100 (202) 662-6000



CERTIFICATE OF SERVICE

The undersigned, an attorney, certifies a true and correct
copy of defendant's Notice of Interlocutory Appeal and Notice of
Filing were served upon:

Anne Rapkin

Assistant Attorney General

100 wWest Randolph Street, 13th Floor

Chicago, Illinois 60601
by personal delivery to the foregoing address this 3rd day of
December, 1985.

/ 3 b4 .
4 ’ ; - //v'/' /f”

Attorney for

Kerr-McGee Chemical Corporation




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINCIS,
EASTERN DIVISION

KERR-McGEE CHEMICAL CORPORATION,
Plaintiff,

85  1uv V3

vS.

NEIL HARTIGAN, Attorney General
of The State of Illinois, R e C £l vV = D

Defendant.

DEC 031985

NOTICE OF FILING
JUOO!JAM;;F.HOLDERMAN
UNITED STATES WL cud?
TO: Neil F. Hartigan
Attorney General for the
State of Illinois
Anne Rapkin
Ass't Attorney General
100 W. Randolph St.
Chicago, IL 60601

PLEASE TAKE NOTICE that the attached Motion for Preliminary
Injunction was filed with the clerk of the United States District
Court for the Northern District of Illinois, Eastern Division,

this 3rd day of December, 1985, a copy of which is hereby served

upon you.

Attorney for Plaintiff

Kerr-McGee Chemical Corporation
Peter J. Nickles John C. Berghoff, Jr.
Theodore Voorhees, Jr. Thomas P. Healy, Jr.
Covington & Burling Chadwell & Kayser, Ltd.
1201 Pennsylvania Ave., N.W. 8500 Sears Tower
P. O. Box 7566 233 South Wacker Drive
washington, D.C. 20044 Chicago, Illinois 60606

(202) 662-6000 (312) 876-2122



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS,
EASTERN DIVISION

KERR-MCGEE CHEMICAL CORPORATION,
Plaintiff,

85C 10058

V.

NEIL HARTIGAN, Attorney General
of the State of Illinois,

Defendant.

— — — — — ——— "

MOTION FOR PRELIMINARY INJUNCTION

Plaintiff, Kerr-McGee Chemical Corporation, by its
attorneys, and pursuant to Rule 65(a) of the Federal Rules of
Ccivil Procedure, moves this Court for a preliminary injunction
prohibiting defendant, Neil Hartigan, Attorney General of the
State of Illinois, from relitigating in the Circuit Court of
buPaqe County, Illinois, a claim for injunctive relief which
has already been determined in this Court. The grounds for
this motion, as mor? fully set forth in the accompanying
Complaint and Memorandum in Support of Kerr-McGee's Motion for
Preliminary Injunction, are as follows:

) N In Brown v. Kerr-McGee Chemical Corp.., 82 C 6323
(N.D.Ill,, February 13, 1984), aff'd No. 84-1294 (7th Cir.



July 18, 1985), this Court de-ermined that a request for
injunctive relief ordering Kerr-McGee to relocate certain
radiocactive waste materials from a storage site in West Chicago,
Illinois was preempted by federal law. Although the defendant
participated in that action, he is now attempting to relitigate
the same issue in state court in an action entitled Illinois v.

Kerr-McGee Chemical Corp., 80 CH 298. 1In addition to pursuing

this state court action, the defendant has filed a motion to
stay proceedings concerning the West Chicago site now pending
before the Nuclear Regulatory Commission ("NRC"), despite the
ruling of this Court and the Court of Appeals for the Seventh
Circuit that the NRC is the appropriate and exclusive forum for
resolution of the issues.

2, 1f the defendant is not enjoined from proceeding
with his claim for injunctive relief in state court, plaintiff
will suffer immediate and irreparable irjury, loss, and damage.

s The issuance of a preliminary injunction will
not cause any damage, loss or inconvenience to defendant since
the waste materials have been cr the site in their present
condition for a lengthy period of time, defendant has sought no
interim relief nor made any showing that the materials at issue
present any imminent health or safety danger, and defendant's
interests are fully represented in his capacity as an

intervenor in the NRC prec~eeding.



WHEREFORE, plaintiff requests this Court to issue a
preliminary injunction prohibiting defendant from relitigating
its claim for injunctive relief in state court, and requests
that a hearing on plaintiff’'s motion be scheduled as soon as

the Court's calendar permits.

Dated:

Attdrney for“Plaint
Kexr-McGee Chemical Corporatxon

OF COUNSEL:

Peter J. Nickles John C. Berghoff, Jr.
Theodore Voorhees, Jr. Brian J. Redding
Covington & Burling Chadwell & Kayser, Ltd.
1201 Pennsylvania Avenue, N.W. 6500 Sears Tower

P.0. Box 7566 Chicago, Illinois 60606
washington, D.C. 20044 (312) 876-2100

(202) 662-5000



CERTIFICATE OF SERVICE

The undersigned, an attorney, certifies that the foregoing

Motion for Preliminary Injunction was served upon:

Neil F. Hartigan, Attorney General
for the State of Illinois
Anne Rapkin, Assistant

Attorney General

100 W. Randolph St., 13th Floor
Chicago, IL 60601

by personal delivery this 3rd day of December, 1985.

Attorney for
Kerr-McGee Chemical Corporation



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINCIS,
EASTERN DIVISION

KERR-McGEE CHEMICAL CORPORATION,

Plaintiff,

BUDGE HOLCERMAN

V. No.

NEIL HARTIGAN, Attorney General
of the State of Illinois,

pefendant.

.- T - - - -

COMPLAINT FOR INJUNCTIVE RELIEF

Kerr-McGee Chemical Corporation ("Kerr-McGee"), by
its attorneys, files this Complaint against defendant, Neil
Hartigan, Attorney General of the State of Illinois, and states
as follows:

1. This is a civil action for an injunction in
which this Court has original jurisdicticn pursuant to 28 U.S.C.
¢ 1331 in that this action arises under Article VI cl.2 of the
Constitution of the United States, under the Atomic Energy Act
of 1954, as amended, 42 U.S.C. § 2011 et seg. and under 28 u.s.C.
§ 2283. Jurisdiction is also based on the ancilliary juris-
diction doctrine in that this action is ancillary to another

action pending before this Court, Brown v. Kerr-McGee Chemical

Corp.., 82 C 6323.

F &

85C1008~A

'



3. Plaintiff Kerr-McGee owns a non-operating
manufacturing facility in the City of West Chicago, Illinois.
From 1932 to 1973, Kerr-McGee and its predecessor companies
used the facility to process ores containing thorium, a natural
radioactive element. Since the cessation of manufacturing
activities, the facility has been used for storage of radio-
active waste materials currently under license by the Nuclear
Regulatory Commission ("NRC") .

3. On April 28, 1980, the State of Illinois, by its
Attorney General, commenced an action against Kerr-McGee in the

Circuit Court of Illinois, DuPage County, Illinois v. Kerr-McGee

Chemical Corp., No. 80 CH 298, requesting, inter alia, an
injunction ordering Kerr-McGee to remove the waste materials
from the West Chicago site and dispose of them at some other
location.

4. On September 18, 1982, the owners of certain
residential property abutting the Kerr-McGee facility commenced
an action against Kerr-McGee in the Circuit Court of Illinois,

DuPage County, Brown V. Kerr-McGee Chemical Corp., 82 L 1154.

The complaint, based upon and in many respects identical to the
complaint filed by the State of Illinois, alsc requested an
injunction ordering Kerr-McGee to remove the waste materials
from the West Chicago site to another location.

§. The case filed by the Brown plaintiffs was
removed to federal court on October 15, 1982. Thereafter,

Kerr-McGee filed a motion for partial dismissal seeking a



ruling that the Brown plaintiffs' request for injunctive relief
was preempted by the Atomic Energy Act of 1954, 42 v.8.C.

§ 2011, et seg. On February 13, 1984, The Honorable Chief
Judge Frank J. McGarr issued an opinion and order stating that
the plaintiffs' claim for injunctive relief was barred by the
doctrine of federal preemption.

6. The plaintiffs in Brown v. Kerr-McGee Chemical

Corp. appealed the district court decision to the Seventh
Circuit Court of Appeals. The State of Illinois, through its
Attorney General, defendant herein, participated vigorously in
the Court of Appeals. That participation included filing a

37-page amicus curiae brief and a 13-page reply brief

supporting the Brown plaintiffs' position. The Seventh Circuit
Court of Appeals affirmed the district court decision on
July 18, 1985. A petition for rehearing, supported by the
State of Illinois' 15-page amicus brief, was denied on
October 24, 1985.

T Following the decision by the Seventh Circuit
Court of Appeals, Kerr-McGee filed a motion for partial summary

judgment in Illinois v. Kerr-McGee Chemical Corp. seeking a

ruling, consistent with the federal court ruling in Brown V.
Kerr-McGee Chemical Corp., that the State's request for injunc-
tive relief was preempted by the Atomic Energy Act. On
October 25, 1985, Judge Henzi of the Circuvit Court of DuPace

County denied Kerr-McGee's motion for partial summary judgment.



8. Trial of Illinois v. Kerr-McGee Chemical Corp.

in the state court, including the defendant's claims for
injunctive relief, is scheduled for February, 1986.

9. The defendant is an intervenor in an ongoing
proceeding before the Nuclear Regulatory Commission wherein the
NRC must determine the propriety under federal law of Kerr-
McGee's plan to dispose of the West Chicago waste materials

on-site. Kerr-McGee Chemical Corporation (West Chicago Rare

Earths Facility), Docket No. 40-2061-ML; ASLBP No. 83-495-01-
ML. Despite this Court's holding in Brown that the disposition
of the West Chicago wastes is a matter within the NRC's
exclusive jurisdiction, the defendant has continued to seek

injunctive relief in state court and has moved for a stay of

action.

the NRC proceedings pending resolution of the state court
10. The injunctive relief requested by the defendant

Court's judgment in Brown v. Kerr-McGee that the Nuclear

Regulatory Commission has exclusive jurisdiction to determine a

disposal site for radioactive waste materials and that the NRC

should exercise that jurisdiction without interference from

Illinois state law. If defendant's request for injunctive
relief prohibiting disposal of the West Chicago wastes on-site
is granted by the state court, the state court order would
conflict and interfere with the NRC's free exercise of juris-
diction guaranteed to it by this Court's order.

in Illinois v. Kerr-McGee Chemical Corp. interferes with this



11. An order of this Court enjcining the state court
relitigation of claims for injunctive relief is necessary to
protect and effectuate the judgment of this Court in Brown v.
Kerr-McGee, and is authorized by 28 U.S.C. § 2283.

12. Kerr-McGee will suffer irreparable harm if it is
compelled to relitigate the exact claims for injunctive relief

that were decided by this Court in Brown V. Kerr-McGee.

12. Kerr-McGee has nc adequate remedy at law.

14. The injunction sought herein will serve the
public interest by ensuring that the disposition of the West
Chicago waste materials is determined by the regulatory agency
charged by Congress with the responsibility to regulate radio-
active materials in a manner consistent with safety, sound
environmental practice, and the national public interest.

15. Defendant, who is a party to the NRC proceeding
and whose interests are fully represented therein, will suffer
no hardship if plaintiff's injunction is granted.

WHEREFORE, Kerr-McGee prays that this Court:

(a) Enjoin Neil Hartigan, Attorney General of the
State of Illinois, his agents, servants, employees, and all
persons under his direction, control, permission, or license,
preliminarily and permanently, from relitigating a claim in
state court against Kerr-McGee for injunctive relief, because
that claim was previously held by this Court to be preempted;

(b) Award Kerr-McGee the costs and disbursements of

this action; and



(¢) Award Kerr-McGee such other, further, and

different relief as the Court may deem just and proper.

Dated:
rney ’

r-McGee Chemical Corporation
OF COUNSEL:
Peter J. Nickles John C. Berghoff, Jr.
Theodore Voorhees, Jr. Brian J. Redding
Covington & Burling Chadwell & Kayser, Ltd.
1201 Pennsylvania Avenue, N.W. 8500 Sears Tower -
P.0O. Box 7566 Chicago, Illinois 60606
washington, D.C. 20044 (312) 876-2100 .

(202) 662-5000
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schemes. See Commonwealth cf pernsvivania V. General Publ:ict

- -

veilities Corp.. 7210 F.2¢ 117 (3¢ Cir. 1983).

At issue in this case is the extent %o which the Atomic
Energy Act, 42 U.S.C. §§2021 et sec.. preempts the state common

law remedy sought bY plaintiffs. In Illincis V. Kerr-McGee,

€77 F.2¢ 571 (7th Cir. 1982), the Seventh Circuit recently
considerel the preemptive effect of the Atomic Energy Act in 2
similar context. There, the court s=ucied the legislative history
of the Act as well as the administrative regulations issued by the
NRC and concluded that, although states may regulate non-radiaticn
hazards, the NRC possesses rexclusive authority to regulate
radiation hazards associates with materials and activities

covered by the Atomic Energy Act." 1d. at §gl. Thus, it held

that the Act expressly andé impliedly preenpts state regulation

of the hazards associated with nuclear materials.

In this case, it is clear that the injunctive relief sought
by plaintiffis will interfere with the NRC's exclusive authority
over the disposal of the radicactive wastes at the Kerr-McGee
site. Plaintiffs ask that this court order Kerr-McGee to dispose
of the wastes at +he West Chicago site at scme »gsafe and distant
lcgation.' plaintiffs do not contest that these wastes contain

radioactive nntc:inls.l As discussed above, the NRC is currently

1. 1In this respect, this case differs ¢rom Illinois V. Xerr-McGCee,
€77 F.2¢& 571 (7¢h Ccir. 1982). There, the court Tounc that the
injunctive relief sought by plaintiffs 4id not involve radio-

active materials.



in the process of developing a plan ¢éor disposal ©f these wastes
in the licensing proceedings pefore it. The NRC has alreacly
conducted studies intd the impacts ©of various disposal plans ané
has rtconmeﬁdee that the wastes be encapsulated and stored at the
west Chicago site. Plaintiffs admitzedly seek O preclude inple~

mentation of this plan. Clearly, an order of this court reguirin

o)

¢hat the wastes be disposed of at some other location ané precluding
en-site encapsulation would conflict with the NRC's exclusive
authority over the disposal of these radicactive materials. Thus,
the court holds that t@e plaintiffs’ claim for this form of %n:un:-
tive relief is preemptec DY federal law, which law places this
controversy in a forum other than this court.

The court notes that it is significant that there are
administrative procedures f£cr challenging the NRC's reccmmendanion
regarding the d.sposal of the wastes at the west Chicage site.

The NRC;; recommendation of encapsalaticen ané on-site stcorage is
currently being challenceé in the licensing p:oceedings'before
the NRC by the State of Illinois and the West Chicago Chamber of
commerze. Thus, it is likely that plaintifls’ interests in this
regard are already being adequately protected.

The court's decisioﬁ’in this case is consistent with the
Supreme Court's most recent decisionsregarding the preemptive
effect of federal law in the field of nuclear energy. 1B

pacific Gas & Electric v. State Enefcv Resources'Conservation &

Develoroment, U.8. , 103 s.Ct. 1713, 1726 (19€3), the Supreme



. -

Court heléd that the federal government maintains complete control

of the safety anéd nuclear aspects oI eneIgy generation while the
states reta.n traditional authority over the need for additional
generating capacity, the type cf generating facilities to be
licensed, land use, rate making anéd the like. In essence,

pacific Gas establishes that federal preempticn in the f£ielé cf

safety regulation is complete, In this case, regulation of the
manner in which radicactive wastes are disposed of at the Ker:z-
McGee site is clearly witiain the field of safety regul tion.

The court rejects the contention that ¢he United States

Supreme Court's recent decisicn in Silkwoecd V. Kerr-McGee,

u.S. , 104 §.Ct. 615 (1984) supports plaintifls’ position that

there is no oreemption in this case. In gilkwood, the Cours held

«hat federal law d4id not preempt the compensatory and punitive
damace claims of an individual injured as 2 result of exposure to
radiation at 2 federally licensed nuclear facility. That case
@id not deal with preemption in the context of a state law claim
for injunctive relief which directly conflicts with the NRC's
suthority over the regulation ne the dispnsal of nuclear wastes.
pefendant here has not challenged plaintiffs’ damage claims.

In sum, the court heolds that plaintiffs’ claim for injunc-
cive relief regarding the disposal.bf the materialslat the Kerr-
McGee sit. is preempted by federal law, which law places the
controversy within the jurisdictioﬁ of the Nuclear Regulatory

commission. Thus, defendant's motiocn o dismiss this aspect of



-

PP

plaintifls’ complaint is grantec.

ENTER:

DATED: February 13, 1984




UNTTED STATES ISTRICT COURT. NORTHERN DI 1CT OF DLLINCIS
FASTERN DIVISION

Narme of Presiding Judge, Eocsorable FRANK J. McGARR

Cauze e aq ; §322 Dat A/.B/E-u
miile of Cause DONALD E. BROWN, et al. V. KERR-McGEE CHEMICAL

CORPORATION, etc.

Brief Statement’

o! Motien
The rules of this court require course! te furnish the mames of all pariies entitlec !
notice of the entry of an order and the names and acddresses of their seorneys. Tiea
do this immediately below (separate Lsts may be appenced).

Names and

Addresscs of
moving counsel

Represesting

Names and

Addresses cf
other counsel

entitled to
potice and names

of parties they
represent

~
\

\ Rescrve space below for potations by minute clerk
,‘ursuant to memorandum Opinion and order entered this

day, defendant's motion to dismiss ¢hat portion of

= :
plaintiffs’ claim which reguests injunctive relief

egarding the disposal 0f the materials at the Kerr-

Mclee site, is granted.--DRAFT

\

|

) /

Hand this mer andum to the Clerk.
Couniur wil“ Dol rise 10 address the Coum gzt motion has been called
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rights actions. See City of Newport v
Fact Concerts, 453 US. 247 (1981); Bell v.
City of Milwaukee, 746 F2d 1205, 1270
(7th Cir.1984).% The district court might
have meant “CTA" to refer to all of the
defendants in the action. 1f this were true,
bowever, the finding is conclusory: it s
devoid of subsidiary findings that would
establish the requisite state of mind for
each of the individuals.
Our disccssion of this point is academic,
bowever. (TA does pot appeal from a
final judgment; the issue of damages re-
mains to be litigaied See Western Geo-
phymical Compony of Amenca, Inc. v
Bolt Associates, Inc, 463 F2d 101 (2d
Cir.), cert. demied, 409 US. 1040, 93 S.Ct
523 34 LEA2d 489 (1972) (judgment deter-
mining bability but not fixing damages not
final under 28 US.C. § 1291). Our jurisdic-
nonoverthn;ppalbbuedon%USC.
§ 1292(a)X1), which authorizes immediate
appeal from orders granting or derying
injunctions. The challenged findmg has
ncd'mzwdoﬂt.btheiuueofnbe;ppw
priateness of the imjunctive relief ordered
by the district coury it goes only to the
issue of damages. While lack of jurisdic-
tion does not bar us from considering ques-
tions going only to the issue of damages,
see 9 J. Moore, Moore's Federal Practice
1 110.25(1] (1985), we have previously noted
the “strong judicial policy ... agamnst al
jowing plecemeal appeals through the re
view” of otherwise unappealable questions
in the course of reviewing substantively
unrelated interiocutory appeals. Alexon-
der v. MMM“?@F%‘&‘
470 (Tth Cir.1983); see also Heleme Curtis
Industries, Inc. v. Church and Dwnght
Co., 560 F24 1325 1335 (Tth Cir.1977),
cert. demied, 434 US. 1070, 98 S.Ct. 1252,
55 LLEd 2d T72 (1878). CTA will be able to
obtain review of the district court’s find-
mgs and conclusions as they relate to dam-
ages after 3 final judgment s entered iIn
the case. Thus we decline to consider
qmmwm-amhpom
2 W.lhulmmfs'm
tve uyhcumdbyfedc‘larue
law.” Bell 746 F2d : 127L Sex Kolar v.

RTER, 2d SERIES

V.
For the reasons expressed above, the gy
der of the district court is affirmed

AFFIRMED.

Donald E. BROWN; Edith R. Brown; E4.
win E Brown: Betty Wolsfeld: ang
West Chicago Staté Bank, a8 Trusie
u/t/s 213, dated September 18, 1965
Plaintiffs-Appellants,

v.

EERR-McGEE CHEMICAL CORPORA.
TION, & Delaware Corporstion.
Defendant-Appeliee.

No. 84-1294.

United States Court of Appeals,
Seventh Circuit

Argued Nov. 9, 1584,
Decided July 18, 1985.

Adjacent property owners brought as
tion requesting state law injunction order
ing facility owner to remove toXic Wasies.
The United States District Court for the
Northern District of Illinois, Frank J.
McGarr, Chief Judge, granted partal su»
mary judgment in favor of defendant oz
count seeking an injunction against faciiy
owner. Onu appeal, the Court of Appeals,
Harlington Wood, Jr., Circuit Judge, heid
that- (1) Court of Appeals had jurisdictbos
over the interlocutory order; (2) plaintifiy
failure to seek preliminary injunctios a&d
pot preciude finding that serious or TTeps
rable harm wouid result pending distnet
court’s final decision; (3) when radiaboo

Cosnty of Sangamon, 756 F2d 564, 567 (M2
Cir.1985) (finding immunity of Nlinois cous?y

waived by sanne).
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and dissenting in part

’:,m. and Environment ¢=25.15(3.2)

gy grantuog partial summary judg-
“'n gavor of tacility owner on adjoining
oy OWDETS request that toxic wastes
wed elsewhere, district court denied
e b,..u, part of the injuncuve relief they
e therefore, that order constituted a
3o ipjunction gIVIng Court of Ap-
dieon under 28 US.CA.
e ), which provides for appellate
" . junsdiction of interiocutory district
surt orders granting, continuing, modify-
ng, refusing or dissolving injunctions.
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1 Federal Courts =573

While s party’s failure o seek prelimi-
wry injunctive relief is a good indication
B4t the status quo Can be maintained until
e uitimate conclusion of the litigation, 1t
» oot 3 conclusive bar *o imezrioeutory ap-
peal
{ Health and Favironment e25.15(3.2)

Falure by adjoining property Owners
© request preliminary injunction in suit
weging that t\xic wastes on facility own-
s property hud caused barm their
heaith and property Jid not preciude find-
g that interiocutory order granting par
Wl summary judgment for facility owner
@ count seeking order that facility owner
rpar or destroy existing structures and
remove all hazardous wastes to some other

BROWN v. KERR-McGEE CHEMICAL CCRP.
Cite as 767 F24 1234 (1988)

location would reault in senous, perhaps
irreparable, consequences that could be ef-
fectively challenged only DY immediate ap-
peal
5. States =4.12

When radiation and nonradiation haz-
ards are inseparable, federal law under the
Atomic Epergy Act (42 US.CA. § 2011 et
seq.) preempts a state-law injunction order-
ing removal of the wastes. Atomic Energy
Act of 1954, § 1 et seq., as amended, 42
US.CA. § 2011 et seq.

6. States 4,10

State law and state law remedies, are
preempted if federal law so pervades 3
given fieid as w evidence a congressional
intent to occupy that field.

7. States =4.10

Even if Congress has not entirely dis-
placed state law in a field, state law is still
preempted if an actual conflict exists be
tween state and federal law; such a con-
flict occurs when it 18 impossible to comply
with both state and federal law or where
state law stands as an obstacle %o accom-
plishment of full purposes and objectives of
Congress.

8. States ¢=4.10

Notwithstanding federal regulation of
radicactive materials, a pnvate plaintiff
may rely on state law to obtain injunctive
relief from nonradiation hazards that do not
involve radiation hazards.

9. States =4.10

When Congress evidences an intent w0
occupy & given field, any state law if oniy
within that field is preempted.

107 States 4,12

Adjacent property owners’ request for
an injunction ordering facility owner to
move toxic wastes elsewhere was preempt-
ed by federal law, potwithstanding that
injunction wouid not have ordered the Nu-
clear Regulatory Commission w0 license 2
specific waste disposal site, as it would
have prevented the NRC from choosing the
site recommended by the NRC staff, and
thus would have stood as an obstacle to the
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-~

arcomplishment of the full purposes and
objectives of federal regulation and radia-
gon hazards. Atomic Energy Act of 1954
§§ 11(eX2), 83 84, as amended 2 USCA
§§ 2014(eX2) 2113, 2114

Walter P. Maksym, Jr.. Botti Marnnactio
& Maksym, Oak Brook, IlL, for plaintif{s-
appellarts.

John C. Berghoff, Jr.. Chadwell & Kay-
ser, Ltd., Chicago, 1., for defendant-appel-
lee.

Before WOOD and CUDAHY, Circuit
Judges, and WISDOM, Senior Circuit

Sudas ®
Judge.

HARLINGTON wooD, Jr, Circutt

" Judge.

This case 15 yet another lawsuit concern-
ing the approximately forty-three acres of
land known as the Kerr-McGee West Chica-
go Rare Earths Facility. See City of West
Chicago v. United States Nuclear Regula-
tory Commassion, 701 F.2d 632 (Tth Cir.
1983); [llinows v Kerr-McGee Chemical
Corp., 671 F.2d 571 (Tth Cir.), cert. denied,
459 U.S. 1049, 103 8.Ct 469,74 L.Ed.2d 618
(1982). This tme We are asked W decide
whether the Atomic Energy Act, as amend-
ed. 42 USC. § 2011 et s€q- preempts 3
request for & state-law injunction 0 re-
move nonradioactve hazards when the nop-
radioactive and radioactive materials are
inseparable. We hold that the federal law
preempts plaintiffs’ request that the dis-
trict court order the defendant Kerr-McGee
to move the waste material to another loca-
tion.

L

The Kerr-McGee property i West Chica-
go consists of an eight acre factory site, 8

* The Honorable John Minor Wisdom, Semor 7ir-
cuit Judge for the Fifth Circuit, is smung by
desagnanon.

n)opmpcuﬁued mthrehneandcbcmxmix
b) holes in floors two
mo,-wumrwmmma:
¢) loose glass in ;
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rwent}"sfwer‘ acre storage and g,
site, and an Glg.’]'. acre IY‘.[‘?,'TT‘QQ"M“
connecting the other two. From 1o |
1973, Kerr-McGee and its predecessoy |
panies used the factory area mb': )
monazite ores containing thorum, 3, -
ral radioactive element, anc then da;: :
of the solid and liquid wastes in the Mm-,(_; .
area. Kerr-McGee stopped p
monazite ores in 1973, but continues, g,
license from the Nuclear Regulatory ¢,
mission (“NRC"), to possess and ;u;,;?"' i
rium ores at the West Chicago site pq:; E
ant to & July 1977 order of the NRC, ko ‘
McGee has submitted % the NRC ,,'_
posed plan for decommissioning the gy
tive West Chicago site and for disposmg '(
the contaminated materials. On May » |
1983, the NRC issued its Final Enviroone }
tal Statement (“FES"), which outlined ey
alternative proposals and recommeng °
that the buildings be razed and the way 1
be encapsulate. and stored on the sie iy
an indeterminate Gme period. The Cop
mission sub: aquently authorized the Aus
jc Safety Licensing Board (“ASLE") w0 x
a hearing on the FES—as requested by
Illinois Attorney General. :

Plaintiffs-appellants Donald E. Brom ,
Edith R. Brown, and Betty Wolsfeld nt
the equitable and beneficial owners of tw t

ls of vesidential property whose a4
yards abut the Kerr-McGee site. Plazm
rent the 904 Joliet Street residence o ¥ §
and Mrs. R. Gill, and Donald Brown axds
mother Edith reside at 914 Joliet St

Plaintiffs brought this action on 3 e §
ty of state law tort theones. Planp
allege that the buildings on the ket
McGee property are io such a saud
disrepair as 0 constitute a publc iy
vate puisance.! Ip addition, plaintitis s

P

d) broken glass on pavement below ws
¢) boards off windows:

f) animal liner scanered throughos *
buildings: 3
;)hﬂ:nwalh.debn&abwdomdqw‘
and chemicals:
h)hﬂcn.cou;ptutnndumnlrwﬁﬂ‘
i)nnﬂ-vdempfybe:ransbonbl”
er liner.

sy

=

We £
court or

Plainti!
ble to

2. Althe
one to
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to.ed on the site for
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mald E. Brown
Betty Wolsfeld are
fi~al owners of two
r erty whose back-
sLee site. Plaintiffy
eet residence o Mr
o Id Brown and has
it 14 Joliet Street

is action on a vane
t! ories. Plammufls
it 3+ on the Kem
m such a state of
it 4 public and pr+
t ., plaintiffs clam

ement below windows
e | throughout e
abandoned equipmest

and
d, wpng reofing
¢ ngu\d”

rats from the disposal site have en-
:‘d tbe Browns’ backyard and made num-
hoies. The plaintiffs also allege that
,;ou"”u duroped in the storage ares
‘”M, hazardous chemicals such as bar
we sulfate, sodium phosphate, ammonia,
wy”mdummcumuc acid, sulfuric
:‘:d. and kerosene. According to plain-
s, the liquid wastes deposited in ponds
p tpe disposal site by Kerr-McGee and its
rs have permeated the soil and

Juted the water table. The water table
pmw polluted, plaintiffs allege, as rain
:nd melting SDOW percolate through the
pounds of solid waste and thereby become
ontaminated. Plaintiffs claim that the un-
;,-g-mund waters near the Kerr-McGee
gte exceed the water poliution standards
set by the [llinois Pollution Control Board.
ponald Brown also stated at his deposition
tst rain drains off the waste piles and into

ps yard

Planuffs’ complaint requested three
gpes of relief. Count I sought an injunc
goo ordering Kerr-McGee to repair or de-
groy the existing structures on the proper-
ty and to remove all the hazardous wastes
to some other location. Count II sought
wmpensatory damages, and count III
swught compensatory and punitive dam-
ages. Kerr-McGee, offering affidavits that
ol the wastes are radioactive and arguing
that federal law preempts a state-law in-
moction, moved for dismissal of that part
of count | requesting that the wastes be
removed and stored at some other location.
The district court agreed that federal law
preempted such relief and granted partial
mmmary judgment for defendant Kerr
NcGee! Plaintiffs appealed the summary
jdgment order to this court.

IL
We first consider whether the district
@art order granting partial summary judg-
Paintiffs further claim that the area is accessi-
S © the “public in general and children in

Prticular through and over fences” and has
Dadequate security and lighting.”

i Although the defendant phrased its motion as
¢ 10 dismiss part of the complaint, the defend-
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ment for defendant on count | is appeala-
bie. The order is obwviously not final, and
the district court did not certify the issue
under 28 US.C. § 1292(b). Appellants ar-
gue, however, that this court has jurisdic-
tion under 28 U.S.C. § 1292(aK1) because
the summary judgment had the practical
effect of denying plaintiffs’ request for
permanent injunctive relief. We agree.

[1,2] Section 1292(aX1) provides that
appellate courts have jurisdiction of inter-
locutory district court orders “granting,
continuing, modifying, refusing or dissolv-
ing injunctions.” 28~US.C. § 1292(aXl)
(1982). The plaintiffs never moved for an

injunction, but an order having the prac-
tical effect of denying an injunction is con-
sidered a denial of an injunction for pur-
poses of section 1292(a)1). See Carson 1.
American Brands, Inc., 450 U.S. 79, 83-
84, 101 S.Ct. 998, 996, 67 L.Ed.2d 59 (1981);
Data Cash Systems, Inc. v. JS & A Group,
Inc, 628 F.2d 1038, 1040 (7th Cir.1980)
Here the plaintiffs’ complaint sought in-
junctive relief in count | and damages in
counts II and III. By granting partal
summary judgment in favor of the defend-
ant on plaintiffs’ request that the wastes
be moved elsewhere, the court denied the
plaintiffs part of the injunctive relief they
sought; ‘thus the court’s order constitutes
a denial of an injunction for purposes of
section 1292(aX1). See Plymouth County
Nuclear Information Committee, Inc. v
Boston Edison Co., 655 F.2d 15, 17 (1st
Cir.1981).

Prior to the Supreme Court’s decision in
Carson, a finding that the summary judg
ment had the practical effect of denying an
injunction would end our inquiry and we
would take jurisdiction. See Data Cash
Systems, Inc., 628 F.2d at 1040; ¢f South
Bend Consumers Club, Inc. v. United
Consumers Club, Inc., 742 F.2d 392, 394
(Tth Cir.1984). Carson, however, requires

ant submitted a copy of the FES, two affidavits,
and portions of deposition testimony in suppor
of its motion. Since the district court relied on
at least the FES, we treat the motion as one for
summary judgment. Fed R.Civ.P. 12(c)

!
2,
‘.

borm i

v

. '&“m.

b or
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more. In Carsom, the Court held that ar
interiocutory order of a district court 18
immediately appesalable under section
1292(a)1) onmly if the appellant demon-
strates that the order has a “serious, per-
haps irreparable, conseguence,”’ and that
the order can be veffectually challenged”
oply by immediate appeal. Carson, 450
US. at 84, 101 S.Ct. at 996 (quotng Balti-
more Contractors, Inc. v. Bodinger,
US. 176, 181, 75 S.Ct. 249, 252, 99 LE4
233 (1955)). Although this two-part test
seems straightforward, there is some dis-
agreement—both among circuits and with-
in this circuit—as 0 whether Carson ap-
plies when the interlocutory order address-
es the merits of the claim.

In Carson, a discnmination case, the Su
preme Court held that an appeal lay from 2
district court order denying 3 joint motion
of the parties to approve and enter a nego-
tiated consent decree. The Court decided
that, because the order would cause the
plaintiffs to lose both their right to settle
the case and any job opportunities that
might anse under the consent decree, the
order had “ ‘serious, perhaps irreparable,
consequences’ that petitioners [could] ‘ef-
fectually challenge’ only by an immediate
appeal.” 450 U.S. at 90, 101 S.Ct. at 999.

Corsom has raised some Qquestons be-
cause, although the Supreme Court states
that the “serious, perhaps irreparable, con-
sequences’’ test 18 applicable t0 interlocu-
tory judgments appesied under secton
1292(aX2), id at 84, 101 S.Ct at 996, the
Court relies primarily on cases in which the
interlocutory orders were not decisions on
the merits of the appellants’ claims. See
Gardner v. Westinghouse Broadcasting
Co., 437 U.S. 478, 480, 98 S.Ct 2451, 2453,
57 L.Ed.2d 364 (1978) (order denying class
certification); Switzerland Cheese Associa-
tion, Inc. v. E. Horne's Market, Inc., 385

1S, 28, 24-25, 87 S.Ct 198, 194-195, 17
LEd2d 23 (1966) (appellants sought inter
Jocutory review of district court’s denial of
appellants’ motion for summary judgment);

Baltimore Contractors, 348 US. st 177,75
S.Ct at 250 (district court order refusing to
stay & state court accounting action pend-
ing arbitraton). Consequently, several

767 FEDERAL REPORTER, 2d SERIES

courts, including a panel of this
have read Carsom narrowly w apmnrw__
to interiocutory orders that did not
the merits of appellants’ claims or gig ,
dispose of all requests for injunctive py;
See Winteriand Concessions Co. v ",-,““
795 F.2d 257, 260-61 (Tth Cir.1984); Ceny
for National Secumity Studies . C,,uth_
Intelligence Agency, T11 F.24 403, -
(D‘C.C'u'.1983)'. Tokarcik v. Forest Hk’:
School Drstnict, 665 F.2d 443, 44647
Cir.1981), cert. denied, 458 US. 1121, g
S.Ct 3508, 73 L.Ed.2d 1383 (1982), Thq,
courts rely on General Electric Co. v. Mg,
vel Rare Metals Co., 287 US. 430, @4 g
S Ct 202, 208, 77 L.Ed. 408 (1932), for g
rule that an interiocutory order d"wm‘
of all requests for injunctive relief s
addressing the merits of the case is imme
diately appealable under sectiou 129231
and Gardner and Carson for the pmwl
ton that an order either not disposing of
all requests for injuncuve relief or not 34
dressing the merits is immediately appeass
ble only if the appellant shows a “serogy

¥ onh

perhaps irreparable, consequence” that e

be effectually challenged only Dy immed
ate appeal. See Winterland Concesniony
735 F.2d at 261 (citing Gardner, 437 U8
at 481, 98 S.Ct at 2453); Center for No
tional Security Studies, 711 F.2d at 412-

13 & n. 6; see aiso Gerdner, 437 US a |

481 n. 7, 98 S.Ct at 2453 n. 7 (“There sz
important distinction between an order de
pying an injunction OB the merits and ‘one
based on alleged abuse of a discretionan
power over the scope of the action'”)
(quoting Stzwort-Warner Corp. » Wet
inghouse Electrnc Corp., 325 F.2d 82, v
(2nd Cir.1963) (Friendly, J., dissenting)).

Other courts, including & different pane
of this circuit, have held that Carson pre
scribes a broad rule applicable to all #
peals under section 1292(a)X 1 —whether &
nott.bedistricteourt‘ddruudt.hemah
of the appellant’s claim. See Carson, &
US. at 84, 101 S.Ct at 996; South Bend
Consumers Club, 742 F.2d at 393-94; =
also United States v. RMI Co., 661 F2
o719, 281-82 (3rd Cir.1981); Gould v. Cov
trol Laser Corp., 650 F.24 617, 621 (&

-

11, 101 S.C
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1961) This position is supported by the
&= ge Court's suggestion in Carson
5“”:“3 of the prior cases on appellate

C under section 1292(aX1) could

p_,s‘dwon "
P siped ip terms of the “serious, per
Vdp,,,,p;noie consequences’ require-

w* " ~yrson, 450 US. at 84-86, 101 S.Ct
2" oo, see Donovan v. Robbins, 752
“09,.9:70. 1173-74 (Tth Cir.1985). Indeed,
Court eveD suggested that Marvel the
o pow used a8 the basis for the “merits”
o o, reflected a finding by the Court
bwfgmus, perhaps irreparable, conse-
”‘DC"" would have resulted without an
@ ate appeal. Carsom, 450 US. at 86
. 101 S.Ct at 997 n. 11; see also
& " Bensalem Township, 663 F.2d
?g:y"" (3rd Cir.1981).
we need not resolve these inconsisten-
however, because in the present case
:,,'rvo analyses yield the same result
fhe cOUTTS adopting the “addressing the
gerits” approach have heid that an inter-
pcutory order denying, on the merits, a
t for an injunction is immediately
je under section 1292(aX1) ‘only if
e order disposes of all pending requests
for injunctive relief. See Winteriand Con-
anons. 735 F.2d at 261. If some re
qests for ipjuncuve relief are still pending
g the district court, the appellant must
gow that the interlocutory order will
guse serious, perhaps irreparable, conse-
qences that can be effectually challenged
oty by immediate appeal. See Center for
Nosonal Security Studies, 711 F24 at
(13, In the present case, the district court
qroted summary judgment for the defend-
wt with respect to plaintiffs’ request for
u mjunction ordering the wastes removed
© “some other safe and distant location,”
but the court did not decide whether plain-
@ are entitied to the other requested
grunctive relief. Thus, even though the
dstrict court addressed the merits of plain-

xmwmmmmmm

cause “serious, perbaps iureparable, conse ”

quences” and that the order can be “effectually
challenged” only by immediate appeal, the Su-
preme Court found the second prong satsfied in
Cersom because the semous, ireparable conse-
Quences could result between the time of the
“wsriocutory order and the district cowrt's final
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tiffs’ claim for an mmjunction ordering re-
moval of the wastes, the Winteriand Con-
cessions approach would require plaintiffs
to show that the interiocutory order will
result in serious, perhaps irreparable,
harm. Since, as we noted above, the South
Bend Comsumers Club approach requires
a showing of serious, perhaps irreparable,
consequences for any appesal under section
1292(aX1), see 742 F.2d at 393-94, in this
case both interpretations of Carsom will
yieid the same result

In the present case, the depositions and
the Final Environmental Impact Statement
support plaintiffs’ contention that toxc
wastes at the Kerr-McGee site have con-
taminated their land. Plaintiffs-appellants
further claim that such contamination has
adversely affected their health. Since in
reviewing a summary judgment we view all
pleadings and supporting papers in the
light most favorable to the non-moving par-
ty, see Trulson v. Trane Co., 738 F.2d 770,
771 (Tth Cir.1984), we assume that detn-
mental health effects will result between
now and the district court’s final decision.
Cf. RMI Co., 661 F.2d at 282 (no continuing
harm during trial). Furthermore, accord-
ing to plaintiffs, every rainfall or meiting
snow flushes more of the toxic wasies into
their water supply. These effects, because
they are more than compensable economic
losses, ¢/ South Bend Comsumer Club,
742 F.2d at 394, are serious, perhaps urep-
arable, consequences that plaintiffs can ef-
fectually challenge only by immediate ap-
peal® See Carson, 450 US. at 86-90, 101
S.Ct at 997-999 (lost job opportunities con-
stitute serious, perhaps irreparabie, harm).

(3] Citing Plymouth County Nuclear
Information Committee, Inc., 655 F.2d at
18, defendant Kerr-McGee argues that
plaintiffs’ failure to seek a preliminary in-

decision. Because the irreparable effects could
result berween the summary judgment and the
appeal from the final judgment in the present
case, an appeal from the final judgment may
pot provide plaintiffs adequate relief from the
intervening harm. Thus the arder can be effec-
tually challenged only by immediate appeal
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jupetion preciudes 3 finding that serous or that can be effectually challenged only whether the
irreparable harm will result pending the immediate appeal We believe that ;'pb’ nonr.da'saor
district court’s final dexsion. We agree lants have met therr burden to prove S?L Stotes Pow
that a party’s failure W seek preliminary consequences and we therefore find - 1143, 1149~
injunctive relief is & good indication that order appealable under section 1292(3y, ards) afid
the status quo can be maintained until the " bEd'M 57€
i ultimate conciusion of the litigaton. See 1L o Power |
: 42 :
South Bend Consumers Club, 742 F.24 at (5] The district court beld that piag ,;w_zd_ 26¢

394, But “a good indication” is DOt & €OR° e ¢
clusive bar W interlocutory appeal. See ms muat °fb:b m)\mzcm Ordenyg gus of se
Kartell v. Blue Shield of Massachusetis, S 0. SR removed and Storyg Act (VA

Ime.. 687 F.24 543, 563 n. 21 (1at Cir.1982) elsewhere was preempted bechuse Sich (o) Nothi
Ip Plymouth County, the plaintitf waited order would conflict with the Commissiop', strued &
pearly & year and a half between the denial °¥°‘“’"‘ :ut.homy over the disposal of .} State or
of its motion for a preliminary injunction dicactive materials. Flainaffs and amiey ges for |
State of Illinois, relying on Jllinots v. Ker ingt T

und its appesl of the dismissal of that part : 2
; McGee and 42 US.C. § 2021(k), argue thy

of the complaint requesting injunctive re- ; 2 US.C. §
Nef 655 F.2d at 17-18. In South Bend federal law preempts state reguiaton s
Consumers Club. the appeliant delayed e rodiation hazards but Dot state regulito e pm B
questing & preliminary injunction. 742 of nonradiation hazords. - Furthermor, ,mngf
F.24 st 394, Thus in both cases the par appellants argue, since [llinois law permy ’;,‘;‘,:,‘,',,.;
ties' actions implied that no serious harm & court 10 order exhumation of bazardon 50. By pue
would occur without a preliminary injunc:  Wastes, see Village of Wilsonville v. SC4 de‘urmint
tion. Services, Inc., 86 .24 1, 31-36, 55 IllDec ! ity ar
(4] The present case differs in that here 99, 5“'-16' 426 N.E.2d 824, 83941 (138 “ :PJ:: po
preliminary injunctive relief was impract- the district court can ﬁn'd that the nound, See Pacifs
cal. Plaintiffs claim that the toxc wates hazards of the KernMcGee wism | Energy R
on Kerr-McGee's property have caused, and justfy the 'removal of the wastes to anoth | opment C
continue to cause, serous, perhaps irrepa- er site. We disagree, however, and hoi 08, 103 S.(
rable, harm plaintiffs’ health and to their that when the pdnnon and ponradiator (1983). 4
property. I Kerr-McGee were still creal: hazards are m’ep"‘.bl_e‘ fodersl e may rely
ing and dumping toxic wastes On the gits, FEVIEPS a statelsw injupction orderizg relief fror
plaintiffs could request a prefiminary i removal of the WASEs. pot involv
‘ junction enjoiniog Kerr-McGee from fur  [6,7] State law, and thus state law ren- Kerr-McG
ther dumping. But plaintiffs admit thal edies, are preempted if federal law 50 per | If the ©
hgrrchee has not operated the factory vades a given field as W evidence a cov McGee sit
:E: c13'73. and it would be irrational for 8 gressional intent 0 occupy that fiekd tion haza
district court o enter B preliminary i Siliwood v. Kerr-McGee COTP- 464 US sction to
juncdon ordering RerrMcGee to remove all 233 104 S.Ct 615, 621 78 LEd2d w |  remorved
toxic wastes from the West Chicago site.  (1984). Even if Congress has pot entirel } :lgz:on_”
24 at

See Triebwasser & Kotz v. American Tele-  gisplaced state law in 3 field, state law 8
phone & Tglegmph Co. 535 F.2d 1856, gull preempwdifm"u:tuxl conflict” exisy NE2d s
1360 (2nd Cir.1976) (purpose of & prelim  perween state and federal law. Id Suchi i intend fe

! nary injunction :bem maintain the Status  gopflict occurs wwhen it is impossibie & nonradios
\ quo, not to give moving party affirma- . .
A : . : comply with both state and federal law” o & Ahbou
. tve relief equivalent 0 ;he ultmate nbgf wghere the state law stan ds as an obstace an
sought). Com{eqt:;ndy, in the :rwg to the accomplishment of the full purposs Court bz
cumstances O case, we eve that '. ton of |
. d ob { !
plaintiffs’ failure W request preliminary in- and objectives of Congress ld ] and sau
W junctive relief does pot preciude a finding [8) When a state regulation copcers znz
ik that the district court order will result in &2 activity involving radioactive materss { Resse

serious, perhaps irreparable, consequence” the preempuon issue normally turns ®
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o the state is regulating radiation or
parsdis000 hazards. See, e, Northern
. Power Co. v. Minnesota, 447 F.2d
148, 1149-54 (8ta Cir.1971) (radiation haz-
{ ), af7d 405 US. 1035, 92 S.Ct. 1307, 31
w 576 (1972); Marshall v. Consum-
o Power Co., 85 Mich App. 237, 247, 237
W24 266 (1976) (nonradiation hazards).
wy distnction is reflected by the lan-
ne of sectivn 274(k) of the Atomic Ener
Act (“AEA"), which states:
myommgmt.huucuonlhanbeeon-
to affect the authority of any
State of local agency to regulate actwv-
ges for purposes other than protection
t radiation hazards.
@ US.C. § 2021(k) (1982). Thus the AEA
pts a state attempt to unpose more
srogent limitations on the radioactive ef-
foent of a nuclear power plant. See
vorthern States Power, 447 F.2d at 1147-
. By contrast, states retain the power to
the need for additional electrical
and they may choose not to build a
saciear power plant for economic reasons.
e Pocific Gas and Electric Co. v. State
fneryy Resources Conservation & Devel-
t Commussion, 461 US. 190, 205-
@ 108 S.Ct. 1718, 1722-24, 75 L.LEd.2d 752
1883). Analogously, a private plaintiff
sy rely on state law to obtain injunctive
wie! from nonradiation hazards that do
wt mvolve radiation hazards. [llinows v.
Eerr-MeGee, 677 F.2d at 582
If the nonradiation hazards at the Kerr
McGee eite were separable from the radia-
ton hazards, plaintiffs could maintain an
xtion to have the nonradicactive wastes
emoved “to some other safe and distant
baton.” See Village of Wilsonville, 86
024 at 35-36, 55 IlLDec. at 516, 426
NE2d at 84]1. Congress clearly did not
stend federal law to “occupy the field” of
woradicactive hazardous waste dispossl

4 Atbough this provision applies only to the
precmptive effect of section 274, the Supreme
Court has interpreted section 274(k) as a reflec.
oo of the general distinction between federal
nd gate authonty to regulate activities covered
b the Alomic Energy Act, as amended See
Ncific Gas and Electric Co. v. State Energy
Reources  Comservanion &  Deveiopment

See 42 US.C. § 6929 (1982); City of Phila-
delphia v. New Jersey, 437 US. 617, 620~
21 n. 4, 98 S.Ct 2531, 2533-34 n 4, 57
L.Ed.2d 745 (1978). Furthermore, because
the plaintiffs seek to abate the nonradia-
ton rather than the radiation hazards re-
moval of separabie, nonradioactive material
would not cause a conflict between state
and federal law. See [lUinows v. Kerr
McGee, 677 F.2d at 582 Our analysis is
made somewhat more complex because, as
both parties agree, the radicactive and non-
radioactive materials are “inextricably in-
termixed.”

[9,10] In this case, we find no explicit
congressional intent or pervasive federal
scheme that preempts the state laws relied
on by plaintiffs. When Congress evidences
an intent to occupy a given field, any state
law falling within that field is preempted.
Silkwood, 104 S.Ct. at 621. Thus the AEA,
which provides a pervasive scheme for reg-
ulating radioactive materials, preempts any
state regulation of radiation hazards®
Northern States Power Co., 447 F.2d at
1147-50. But while an [llinois law regulat-
ing radiation hazards would be void, see
Cormmonwealith Edison Co. v. Pollution
Con'rol Board, 5 Ill.App.3d 800, 801, 284
N.E.24 342, 342 (1972), the laws relied on
by plaintitfs are undoubtedly valid in some
circumstances. These laws do not regulate
radiation hazards but instead concern pollu-
tion standards, building codes, and public
nuisance. Indeed, as we held in [llinots v.
Kerr-McGee, plaintiffs can bring an action
based on these laws against Kerr-McGee as
long as the remedy invoives no radicactive
mategrials. 677 F.2d at 582.

Nonetheless, plaintiffs’ request for in-
junctive relief is still preempted if a conflict
exists between state and federal law.— To
determine whether a conflict exists, we

Commn, 461 US. 190, 210, 103 S.Cu 1713, 1728,
75 L.E4.24d 752 (1983).

S. States may assume responsibility for the regu-
laton of some radiation hazards by entering an
agreement with the NRC. 42 US.C. § 2021(b).
This provision is not applicable here, however
since [llinois has pot eniered such an agree
ment.
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must look to the facts of the case. Nlhnos
v. Kerr-McGee, g771 F.2d at S8l The
wastes at the West Chicago site, because

marily for its source material content,”
consttute “pyproduct material” under the
Atomic Epergy Act, a8 amended by the
Uranium Mill Tailings Radiaton Control
Act. 42 USC. § 2014(e)2); see FEC, at
H—4, H-5 (“[A}t least 60% of the mOnDAZ.E
ore was P primarily for its source
material content and e resulung tailings
and wastes are clearly byproduct materr
al™. The NRC has exclusive authority 0
regulate the radiation
product material * and Kerr-McGee must
obtain a license ¢rom the NRC for decom-
missioning the West Chicago site and dis-
posing of the wastes. See 42 USC.
§ 2113-14.

Plaintiffs asked the district court to or
der Kerr-McGee W remove the wastes to
“gome other safe and distant Jocation.”
Plaintiffs and amicus argue that the sep
arabilicy of the materials should not alter,
the analysis of [llinois v. Kerr-McGee,
they suggest that the distnct court can
find that the nonradiation hazards violate
Illinois pollution laws and can order Kerr
McGee to move the wastes to some site
that both satisfies Illinois pollution stan-
dards and meets the licensing standards of
the Nuclear Regulatory Commission. This

ment reads [llinows ¥. Kerr-McGee 100
proadly. In that case, we held only that,
with respect to the nonradiation | x
the City of West Chicago could “‘pursue its
own remedies only to the extent that they
do not conflict with NRC regulation of
=adiaton hazards.” 677 F.2d at 584.

In the Final Environmental Statement
for the Kerr-McGee site, the NRC staff
analyzed eight different disposal alterna-
tives and recommended on-gite encapsula-
tion as the best alternative. Although the
Commission has pot yet decided which ak
ternative to license, an injunction ordering

[ Asnaad.bow.nhnwhnno(mxmdm
.gummmmxbemlerquhumcndn-
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Kerr-McGee to remove the byproduet

risl from the West Chicago site 'WE!“
effect, substitute the judgment of the .
trict court for that of the NRC a8 0 why,,
er on-site encapsulation 18 the best “*lm;
of storing this pyproduct materal. Tp,
the injuncton sought by plaintiffs wey

pot order the NRC to license a %;
waste disposal site, but it would pm;m
the NRC from choosing the site recoy,
mended by the NRC staff. Furthermore
federal law does Dot preempt plauntisy,
request for an injunction, nothing prevem,
peighbors of other prospective Sites fron
relying on state law to obtain Injunction
praventing NRC consideration of those |
cations. Such state law remedies, thougy [
not attempts to regulate the rodiation has.
ards of byproduct material, nonetheiess o
terfere with the NRC's ability to choose th

method of disposal that, in light of rada i

tion, nonradiation, and economic considen.
tions, is the mos? appropriate. We thern
fore hold that plaintiffs’ request for a

injunction ordering the Kerr-McGee waste
moved elsewhere is preempted because, {
granted, the injunction would stand “as w
obstacle to the accomplishment of the ful
purposes and objectives” of federal reguis
tion of radiation hazards Silkwood, 1l
S.Ct at 621.

Our holding does pot leave plaintils
without 3 remedy. (4 4 Silkwood. 104 S.C.
at 623; lllinows v. Kerr-McGee, 67T F2da §
583, Congress instructed the NRC w er
sure “that the management of any bypre
duct material ... 18 carried out in such3
manner as ... the Commission deems &
propriate W protect the public health ant §
gafety and the environment from radiolog
scal and nonradiological hazards” asso
ated with the possession of byproduct = §
terial. 42 uscC. § 2114(a)1) (emphass
added); see also 42 USC. § 2114(c) (lieer
see may propose alternatives 0
sion's requirements, but Commission m3!
accept alternatives only if they will ache®
an equivalent or greater level of safe

——— —

v

s

The Commission must also ensure that e §.

ton hazards of byproduct material. S¢ «
US.C. § 2021(b).

location”" i
The order ¢
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Wnd disposal plan conforms with the
set by the Environmental Protec-
. o Agency for the protection of the public
:d'.h and the environment from the radia-
500 and nooradiaton hazards associated
it the disposal of byproduct material.
" @ USC. § 2114ax2); see also 42
usC. § 2022bX1); Health and Environ-
wnj Protection Standards for Uranium
o0 Thorium Mill Tailings, 40 CFR.
# 192.40-42 (1984). In the present case,
the NRC staff has evaluated the radiation
ponradiation hazards of the eight alter-
Satives. weighed these hazards against the
costs of the alternatives, and recommended
on-Sit2 encapsulation of the wastes. At the
ing on the FES. the plaintiffs may try
i convince the NRC that, for reasons re-
ied to either radiation of nonradiation
. the West Chicago site 18 unfit for
storing the byproduct material If plain-
s decrde that participating 1o the upcom-
g hearng is too expeusive, they can rely
oo the State of Tllinois and the City of West
(hicago, Who will participate, to represent
their mterests.

For the foregoing reasons, plaintiffs’ re-
quest for injunctive relief ordering Kerr-
WcGee to remove the mill tailings and oth-
or wastes to “‘some other safe and distant
location” is preempted by federal law.’
The order of the distnct court is

AFFIRMED

1. In his dissent, Judge Cudshy suggests that our
hoiding cannot be valid after Silkwood. The
Silkwood decision was based on legislative his-
tory that revealed a congressiopal iatent to al-
jow plaintiffs to recover damages for injuries
caused by nuclear hazards. 104 S.CL at 622-25.
Even in allowing the recovery of punitive dam-
ages. bowever, the Supreme Court suggesied
that federal law would preempt a siale law
damage award if the award caused an irrecon-
clable conflict berween state and federal stan-
dnrdsordtbc;mpounonolamnndud
-ouldtnnnut.hcob,«::molu\dedml law
id & 626. Hm.uthoud\meruquatub-wd
oo staie regulation of nonradicactive bazards.
as injunction ordenng ihe wasies movec o
some other location frustraies the objectives of
federal law by preventing the NRC from choos
ing what may be the most appropriate method
of moring this radicactive material. Therefore
the request for an injuncuon is preempted.

In addition. Judge Cudahy's second footnote

suggests that he may have read our bolding 00

broadly. This appeal concerns only the plain-

CUDAHY, Circuit Judge, concwmng in
part and dissenting in part

| agree with the analysis of the majonty
in section II of its opumon, & which it
reasons that the district court order grant:
ing summary judgment on that portion of
the complaint which seeks an injuncuon
requiring Kerr-McGee to remove wastes
from the West Chicago site is appealable,
and that therefore this court has junsdic-
ton.

However, the majority finds preemption
much too easily in section III. We are
faced here with a situadon in which legit-
imate concerns of the states and local resi-
dents may be ignored by the Nuclear Regu-
latory Commuission. In this whole field
Congress has been very reluctant to over-
ride state prerogatives. I do pot think the
courts should crash through the tangled
thicket of waste disposal, and in the pro-
cess upset the balance achieved by Con-
gress between state and federal law.!

It is important, 1 believe, begin by
recognizing that this is Dot an acuon to
force reduction in levels of radiclogical haz-
ards as such. As the majonty recognizes,
the plaintiffs’ action is based on state law
concerning pollution standards, building
codes and public nuisances. The majonty
also concedes that none of these fields of

tiffs’ request for an injuncuion ordering the re-
moval of the radicactive matenial from the West
Chicago site. The plaintiffs may be able 0
obtain injunctive relief that does not require the
removal of radioactive materials (eg., erection
of fences to prevent entry, extermination of
rats). Moreover, once the NRC licenses a site,
the state may regulate the nonradiation hazards
so long as that regulauon does not crealc an
irreconcilable conflict or frustrate the objectives
of the federal law. But neither of these issues
has been tried or is before us. For today we
hoild only that federal law preempts a nonagree:
ment siale, see supre noles 5.6, or a plainuff
relying on state law from obtaining an injunc
tion ordering the removal of radicactve wastes
1o some other site.

1. Whether Congress's reluctance 1o preempt is
sound public policy for the long run is not for
us to decide It is abundantly clear 10 me,
however, that Congress has been reluctant
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state regulation are preempted by the
Atomic Epergy Act Further, since the
suit is based on these grounds, I think
Silkwood v. Kerr-McGee Corp., 464 U.s.
238 ° 104 S.Ct. 615, 78 L.Ed.2d 443 (1984),
and Pacific Gas & Electric Co. . State
Energy Resources Conservation and De-
velopment Commission, 461 U.S. 190, 103
S.Ct 1713, 75 L.Ed.2d 752 (1983), mot o
mention this court’s recent decision in Ii-
nois v. Kerr-McGee Chemical Corp., 677
F.2d 571 (Tth Cir), cert denmied, 459 US.
1049, 103 S.Ct. 469, 74 L.Ed.2d 618 (1982),
are more apposite than Northern States
Power Co. v. Minnesota, 447 F.2d 1143
(8th Cir.1971), summarily affd, 405 US.
1035, 92 S.Ct. 1307, 31 L.Ed.2d 576 (1972).
Indeed, it seems to me that Silkwood re-
quires that we find Do preempuion here.

It is also important that we recognize, as
the district court apparently did not, the
nature of the proceedings presently pend-
ing before the NRC. See generally Kerr-
McGee App. 22-32. Kerr-McGee is re
quired to seek amendment of the license
under which it operates the West Chicago
site. It is presently asking the permission
of the NRC to undertake its preferred
course of disposal of the wastes in ques-
tion. on-site encapsulation. Even if the
NRC approves that application, it will only
be permission for Kerr-McGee to so dispose
of the wastes. Kerr-McGee will not be

required to do so, and there appears to be
nothing other than Kerr-McGee's economic
interest which prevents it from applying t0
the NRC for permission to dispose of the
wastes in a manner which complies with

both federal and state law.

There is little doubt that state regulation
of the radiation hazards associated with
puclear power generation is preempted by
federal regulation, Northern States Power,
447 F2d 1143, because “the Federal
Government has occupied the entire field of
nuclear safety concerns,” Pacific Gas &
Electric, 461 U.S. at 212, 103 S.Ct at 1726,
see Silkwood, 104 S.Ct. at 617. Cf Pacific
Gas & Electric, 461 U.S. at 205, 103 S.Ct
at 1722 (state regulation of “radiclogical
safety aspects involved in the construction
and operation of & npuclear plant” 1s
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preempted);, i1d at 223-29, 103 S.Cu ,,
1732-35 (Blackmun, J. concurring) l,.%‘
safety regulaton not wholly preempieg

However, Congress intended to pmm‘;
only the regulation of radiological h%
Pacific Legal Foundation v. State Energ,
Resources Conservation and Deveioy,
ment Commission, 659 F.2d 903, 923 (g
Cir.1981), aff'd sub mom. Pacific Ga,;
Electric, 461 U.S. 190, 108 S.Ct. 1713, 175
LEd.2d 752 (1983); Northern States Py,
er. 447 F.2d at 1149-50. See also Pang,
Legal Foundation, 659 F.2d at 923 n.
(collecting cases holding same). “TTThe
States exercise their traditional authory
over the need for additional generating o,
pacity, the type of generatung facilities y
be licensed, land use, ratemaking, and the
like." Pacific Gas & Electric, 461 US
212, 103 S.Ct. at 1726 (emphasis supplied;
footmote omitted). This is in accord with
the language of section 274(k) of the Atom
ic Energy Act, which permits the states "y
regulate activities for purposes other thap
protection against radiation hazards.” §
US.C.§ 2021(k). See Pacific Gas & Ele.
tric, 461 U.S. at 210, 103 S.Ct at 1725

The purpose of the state reguiation is
critical in determining whether the reguls
tion is preempted. Pacific Gas & Electre,
461 US. at 213-16, 103 S.Ct at 1727-%
Silkwood, 104 S.Ct at 631 (Blackmun, J
dissenting). There is no claim here that
the purpose of Illinois’ nuisance law, build-
ing codes and polluton standards is to reg-
ulate the radiological hazards or nuciea
safety aspects of nuclear fuel processing
Therefore these are not preempted by the
Atomic Energy Act and the subsequent
federa! regulation. Pacific Gas & Elec
tric. 461 US. at 216, 103 S.Ct at 172
(“[W)e accept California’s avowed economs
purpose as the rationale for enactng
§ 25524.2. Accordingly, the statute bes
outside the occupied field of nuclear safety
regulation.” (footnote omitted)). The faz
that enforcement of these state laws mal
impact on how Kerr-McGee carries out I®
business at the West Chicago site 5ot
conclusive that they are preempted.
deed, the Supreme Court has twice in the
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past two terms allowed state regulaton
ghich has directly impacted on aspects of
the puclear industry that are reguiated by
the federal government
1n Pacific Gos & Electric v. State Ener
Resources Conservation and Develop-
ment Commission, 461 U.S. 190, 108 S.Ct
118, 15 LEd.2d 752 (1983), the Court heid
that 8 California statute which prohibited
the construction of any puciear generating
plants untl & method for disposal of radic-
sctive Wastes was approved by the NRC
was DOt preempted. The statute was based
op the supposed possible economic unviabil-
ity of guclear generanon of electrieity un-
jess such 8 disposal method was developed.
u.houlh the statute was based on econom-
i consideratoos, which have long been
ted by the states, the statute gave
the state ao effective veto over the com-
scructon of any nuclear generating sta-
gons within its borders until certain safety
ssues were dealt with by the federal
government. Since the purpose of the
state statute was economic_pot radiation
safety, it was pot preempted, 461 US. at
216, 103 §.Ct at 1728, even though it had
an effect on the radiation hazards to which
the people of California were exposed.

Just last year the court went even fur-
ther when 1t decided Silkwood v. Kerr-
McGee Corp., 464 U.S. 238, 104 S.Ct 615,
7 LEd2d 443 (1984). In Silkwood the
Court upheid a state-authorized award of
punitve damages for injuries caused by
puclear hazards even though the NRC was
vested with exclusive regulatory authority
over the safety aspects of nuciear develop-
ment and there had been no significant
violation of the federal safety standards.
104 S.Ct at 619, 626. Punitive damage
awards have a clear impact on federal safe-
ty standards, for in effect they set indepen-
dest state safety standards. See Silk-
wood, 104 S.Ct st 628-30 (Blackmun, J.
dissenting); id at 635 (Powell, J. dissent-
mng). Yet the Court beld that the award of
punitive damages was Dot preempted. 1f
punitive damages for violating & jury-im-
posed standard of radiclogical safety are
pot barred, then clearly imjuncuve relief
based on state laws not having as their

purpose the imposition of radiological safe
ty standards cannot be preempted.

The majority makes much of the fact
that the radioactive and nonradioactuve ma-
terials are “inextricably intermixed,” argu-
ing that because of this inseparability state
regulagon of the ponradioactive materials
is preempted by federal regulation of the
radiological safety ~spects of the radioac-
tive material. While this argument might
have some plausibility as an initial matter,
it cannot be valid after Silkwood. Karen
Silkwood was contaminated with plutonium
from a Kerr-McGee processing plant. As
the majority surely knows, plutonium 1s
itself & radioactive material. The punitive
damages awarded by the jury were to pe
palize the compasy for its conduct which
allowed the release of this very material.
On the majority’s theory, these punitive
damages are preempted, for if material s
radioactive, then any ponradioactive as-
pects are “inextricably intermixed” with its
radioactive aspects. Yet the Supreme
Court held that the punitive damages were
not preempted by the NRC's regulation of
the safety aspects of the production of
plutonium. A fortiom state regulation for
otherwise permissible purposes of matenal
that is not radioactive cannot be preempted
even when the matenal is “ipextricably in-
termixed” with radioacuve material.

The majority notes that the NRC is cur-
rently considering a number of alternatve
sites for disposing of the wastes presently
at the West Chicago site. The majority
then speculates that individuals residing
adjacent to these other sites or state au-
thorities might bring injunctive actions
similar to this one, and jumps 0 the conclu-
sion that therefore this action is preempt-
ed. This approach is simply inadmissible.
Themjoﬁtyheomctmbeuvmofthe
possibility of this conflict, in which the
several states bar each of the options ap

proved or considered by the NRC. But so
far this conflict is possible, not actual, and
it is sheer speculation to conclude that it
will ever transpire. Currently there is Do
conflict between the federal and state
schemes because it is not “physically im-
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possible” for Kerr-McGee to comply with
both. Silkwood, 104 S.Ct at 626; Pacific
Gas & Electric, 461 U.S. at 204, 103 S.Ct.
at 1722; Florida Lime & Avocado Grow-
ers, Inc. v. Paul, 373 US. 182, 14243, 83
S.Ct. 1210, 1217-18, 10 L.Ed.2d 248 (1963).
A court should not delve into hypothetical
situations seeking out conflicts where none
clearly exist. Ezzon Corp. v. Governor of
Maryland, 437 US. 117, 130-31, 98 S.Ct
2207, 2216, 57 LLEd.2d 91 (1978); see Hu-
ron Portland Cement Co. v. City of De-
troit, 362 U.S. 440, 446, 80 S.Ct. 813, 817, 4
L.Ed.2d 852 (1960).

This court has recognized these very
principles in /llinois v. Kerr-McGee Chema-
cal Corp., 677 F.2d 5§71 (Tth Cir.), cert
denied, 459 U.S. 1049, 103 S.Ct. 469, 74
L.Ed.2d 618 (1982). In that case we stated
that there must be “a direct conflict be-
tween federal and state law that canno! be
reconciled. Courts are not to seek out con-
flicts where none necessanly exst...."”
677 F.2d at 579 (citations omitted: empha-
sis supplied). With all respect, it seems t
me that the majority is seeking out a con-
flict where one does not necessarily exist in
order to bolster its shaky argument for
preemption. All Kerr-McGee need do in
order to preciude any conflict is to request
NRC permission for a disposal aiternative
which satisfies state law. Further, the
hypothetical conflict postulated by the ma-
jority is one in which the state law might
prohibit something the NRC would merely
permit. “This sort of hypothetical conflict
is not sufficient to warrant pre-emption.”
Ezzon Corp., 437 US. at 131, 98 S.Ct. at
2216. See Pacific Gas & Electric, 461 U.S.
at 218-19, 103 S.Ct. at 1729-30 (“Because
the NRC order does not and could not
compe! a utility to develop a nuclear plant,
compliance with both it and § 25524.2 [the
state statute] is possible.”). [ therefore
conclude that the injunctive relief request-
ed by plaintiffs is not preempted.

However, it does not follow from the fact
that the requested injunctive relief is not
preempted that it would be proper to grant
that relief at this time. I believe that this
is an apt and proper case for application of
the doctrine of primary jurisdiction. The

question underlying the plaintiffs’ P& Quen,
for injunctive relief—whether the myj] Q
ings material should be disposed of g
West Chicago site or eisewhere—ig pr:
ently pending in the NRC adn..msu.‘:"‘
proceeding. The State of Illinois is op,
the parties to that proceeding and hgy u
vanced the same position asserted by plag,
tiffs here. There is no contention thay y,
state has not been adequately represeny,
the plaintiffs’ interests. ¢
Primar,v jumdx'cn‘on is a common law
doctrine dating back at least ©0 Tezq, 4
Pacific Railway Co. v. Abilene Cotton (
Co., 204 U.S. 426, 27 S.Ct. 350, 51 L.Ed 55
(1907). Primary jurisdiction
appiies where & ciaim is onginally cogy,
zable in the courts, and comes into pj;,
whenever enforcement of the claim p
quires the resolution of issues which, gy
der a regulatory scheme, have besy
placed within the special competencs of
an administrative body; In such a cas
the judicial process is suspended pending
referral of such issues to the administy,.
tive body for its views.
United States v. Western Pacific Railroaq
Co., 352 U.S. 59, 64, 77 S.Ct. 161, 165, |
LEd.2d 126 (1956). The Supreme Coux
has explained the reasoning underlying pn-
mary jurisdiction as follows:
[T)n cases raising issues of fact not wit
in the conventional experience of judges
or cases requiring the exercise of admn
istrative discretion, agencies created by
Congress for regulating the subject mat
ter should not be passed over. This s
even though the facts after they hawe
been appraised by specialized competen::
serve as a premise for legal conse
quences to be judicially defined Un
formity and consistency in the regulatoe
of business entrusted to a partculy
agency are secured, and the limited fuse
tions of review by the judiciary are mor
rationally exercised, by preliminary r*
sort for ascertaining and interpreung ¢
circumstances underlying legal issues ¥
agencies that are better equipped tha
courts by specialization, by insigh
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sar East Conference v. United States, 342
+e 570, 57475, 72 S.CL. 492, 494, 96 LEd
76 (1952). See also Bradford School Bus
::mﬂ-’“- Inc. v. Chicago Transit Authon-
. 537 F.2d 943, 849 (Tth Cir.1976), cert.
% ° . (29 US. 1066, 97 S.Ct 797, 50
[ E42d 784 (1977); see generally 4 K. DA-
ADMINISTRATIVE LAW TREA-
SE ch. 22 (2d ed. 1983); B. SCHWARTZ,
wﬂﬁmm'}: LAW 481497 (1976)
Primary jurisdiction is applicable here
There &% currently proceedings pending
pefore the NRC concerning Kerr-McGee's
sppbca oD for a license for on-site encapsu-
soon of the materials now located at the
west Chicago site. The NRC is consider
ing eight disposal alternatives. There is a
ible, though not yet any actual, conflict
becween NRC recommendations and state
aw. Most important, the NRC presumably
has some Specialized knowledge and exper-
use in this field. Finally, I note that sever-
ol other courts have applied the doctrine of
prUDATY jurisdiction in ciosely analogous
stustions when NRC proceedings were
pending See, e.g., Homicker v. Hendrie,
65 F Supp. 414, 419 (M.D.Tenn.1979), aff"d
mem., 605 F.2d 556 (6th Cir.), cert denied,
“4 US. 1072, 100 S.Ct 1015, 62 L.Ed.2d
153 (1980); Paskamitch v. United Siates
Nuclear Regulatory Commission, 458
FSupp. 216 (D.Conn.1978); Nader v. Ray,

363 F.Supp. 946, 953 (D.D.C.1973).

The State of Illinois argmes as gmicus
that primary jurisdiction is not applicable
bere because the plaintiffs’ claims are
based on state law and the NRC cannot
enforce the relief requested. This argu-
ment is beside the point because primary
jarisdiction is applicable even though the
agency cannot grant the relief requested.
See United States v. ICC, 337 US. 426, 464
a 11, 69 S.Ct. 1410, 1430 n 11, 93 LEd
1451 (1949) (Frankfurter, J. dissenting); Li-
chien v. Eastern Air Lines 189 F.24 939
2d Cir.1951); SCHWARTZ, supro, 491;
see also id 492 n. 253 (collecting cases).
As a practical matter, if the NRC does
sdopt certain of the disposal proposals now
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before it, the plaintiffs will get the relief
they seek, though oan different legal
grounds. If, on the other hand, the NRC
fails to adopt one of those alternatives, the
plaintiffs will not be left without a remedy
It must “be emphasized that primary juns-
diction gives the agency the first, not the
last, word on the matter.” SCHWARTZ,
supra, 493. The inital, but not the final
decision is given to the agency. Federnl
Maritime Board v. Isbrandtsen Co., 356
U.S. 481, 496-99, 78 S.Cu 851, 860-62, 2
L.Ed.2d 926 (1958) (invalidating rate struc-
ture held to be within primary junsdiction
of Board in Far East Conference, 342 US.
570, 72 S.Ct. 492, 96 L.Ed. 576, and United
States Navigation Co. v. Cunard Sieam-
ship Co., 284 US. 474, 52 S.Ct 247, 76
LEd 408 (1932)); see DAVIS, suprg

05~
o

In sum, I do pot believe that this injunc-
tive action based on state law has been
preempted, but rather that the NRC has
primary jurisdiction over the issue underly-
ing this action. Therefore the majonty
errs in affirming the dismissal of count I of
the complaint. But it would also be error
to reverse and remand for further proceed-
ings at this time. The proper course would
be for the district court to stay its proceed-
ings pending the NRC's decision in the
proceedings now before it. Pennsyivenia
Railroad Co. v. United States, 363 U.S.
202, 80 S.Ct. 1131, 4 L.Ed.2d 1165 (1960);
Western Pocific Ratlroad, 352 US. at 64,
77 S.Ct. at 165; DAVIS, supra, 91-82. Cf
Nader v. Allegheny Airlines, Inc., 426
US. 290, 96 S.Ct 1978, 48 L.Ed.2d 648
(1976) (stay under doctrine of primary juris-
diction of common law tort action for
fraudulent misrepresentation not approprr
ste where, inter alia, no technical exper-
tise was relevant there was no need for
regulatory uniformity and the issues were
within the court's competence). With the
NRC's consideration of the disposal issue
before it, the district court could then go on
to consider whether the state law interests
have been adequately considered, whether
there is an actual conflict between the state
and federal requirements, and, if it is not
physically impossible for Kerr-McGee to




1248

obey both state and federal law, what is 1
the proper relief for these plaintiffs.

WISCONSIN ACTION COALJTION, s
charitable non-profit Wisconsin corpo-
ration, and Charles Chapman, Plain-
tiffs-Appellees,

e gy —

v.

CITY OF KENOSHA. » municipal corpo-
ration of the State of Wisconsin; and
Joseph H. Trotia, Chief of Police of the
City of Eenoshs; and their agents, em-
ployees, assistants, successors, and all
others acting in concert with them or
under their control, Defendants-Appel-
lants.

No. 84-2006.

United States Court of Appeals,
Seventh Circuit.

Argued Jan. 14, 1985.
Decided July 19, 1985.

Charitable  nomprofit corporation
brought action challenging constitutionality
of city ordinance prohibiting charitable, re-
ligious, and political solicitation between
§:00 p.m. and 8:00 am. The United States
District Court for the Eastern District of
Wisconsin, Terence T. Evans, J., invalidat-
ed ordinance as applied between 8:00 p.m.
and 9:00 p.m. and cty appesled. The
Court of Appeals, Cudahy, Circuit Judge,
held thst gatisolicitation ordinancer as &p-
plied to bar door-to-door canvassing for
charitable and political causes in residential
areas between hours of §:00 p.m. and 9:00

p.m., violated First Amendment.

= Affirmed.

2 The majority reaches the extreme and unprec-
dawdcondmn:hmnhc!ﬂlcmmcﬂect

tion is form of speech protected by Py,
Amendment. U.S.C.A. ConstAmend. | 3

L

right to communicate one's Views gt g
times and places or ip any manner that op,
may desire. US.C.A. Const.Amend. |,

3. Constitutional Law &90.1(1.1)
tivides of canvassers and solicitors if reqy,

lation is in furtherance of legitimate goy.
eramental objective; protecton of privagy
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. Constitutions| Law «90.1(1.1)
Door-to-door canvassing and soliei,

Constitutional Law &=90(3)
First Amendment does not guaran,

Municipality has power 0 regulate 3

of residents, which includes securng fo
them peaceful enjoyment of their homes
Jegitimate and obviously important govem,
mental interest sufficient 10 SUPPOrT regy.
lation of door-to-door solicitation and cap
vassing, as is prevention of erime. US
C.A. Const.Amend. 1.

4. Constitutional Law =48(1)

When statute infringes on exercse of
First Amendment rights, burden of estab
lishing its constitutionality is on its propo
nent.

5. Constitutional Law &90(3)

To jusufy tume, place, and manner r
strictions on First Amendment actvities
government which promulgated such r
strictions is required to show that reste
tion is content neutral and serves signd
cantly protectable and subordinating inter
est. that restriction IS narrowly tailored &
serve interest by demonstrating actual cov
pection between restricton and served »
terest, that less restrictive alternative b
tations are not adequate t0 protect interest
and that channels of communication it
open provide ample and adequate alterny
tives. US.CA. Const.Amend. 1.

6. Constitutional Law €90.1(1.1)

City antisolicitation ordinance, 8 ¥
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IN THE CIRCUIT coURT FOR TEE 18TH JrsICIAL CIRCTCT
OU PAGE COUNTY, IZLINCIS

PEOPLE OF TEEZ STATE OF ILLINCIS,
vs. NC. 80 CE 298

KZRR-MCGEZ CEEMICAL CORPORATICN,
a Delaware corporacion,

N il Sl P i Nl Nl S Sl

Defencant.

FIRST AMENDED COMPLAINT FOR INJUNCTION
AND STATUTORY PENALTIZS

NOW COMES Plaintif#, PECPLE OF THE STATE OF ILLINCIé, by
+s atscrney, NEIL F. HARTIGAN, Attorney General of the State
ef Illinecis, at the reguest cf the Zllineis Eavircnmental Pro-
tecticn Agency anéd on his own motien, and cexmplains of Defencdant
KERR-MCGEIT CEEMICAL CORPORATION as follows:

COUNT I

1. This Count is for injunctive relief and a statusoIy
civil penalty and is brought pursuant %o Seczion 42 of the Illincis
Environmental Frotection Act ("Ace"), Ill.Rev.Stat. (i951>, as
amended, ch. 111 1/2, §1042. This Count concerns open duIFing of
industrial wastes. The viclations of law alleced in this count
perzain only to nonradiocactive aspects of such wastes.

2. Defendant KTRR-McGEE CEEMICAL CORPORATION is a Delaware
corporation 1icensed to do business in Illincis and deing business

in DuPage County, I1llineis.
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3, Defencant oOwnS and manacges a site ("site") ia the City

-

of West Chicaggo, DuPage Ccunty, t1lincis, of aggroximacely 43 acres.
The site is bounded on the norIl approximately SV Ann Streetz, ¢
the west approximately BY the Elgin, Jeliet and Eastern Railrcag,

on the south approximately by Rocsevel: Rocad, and cn the ncrtheass
appr=ximately by Factory Street and Weyrauch Street.

4. Defencdant purchased che size in cr around 1367 and
ceased manufactuIing aceivities at the site in oI azound 1973.

g, The site consists of approximately 8 acTes containing
factory andé other buildings ("factory area”), approxizmately 27 acces
used fcr waste dispesal ("dispesal area’), and approximately g acres
between the disposal area and factory area.

§. Defendant and its predecessor companies cperated the
site since 1932 to manufacture a variety of chemical compeounss
eontaining theoriu=m, 3 naturally occurIing radicactive element, and
rare earth elements. The chemical compouncs manufaczured oY

Defendant ané its precdecesscrs were sold for use in gas light

mantles, chemical research and manufacturing, nuclear ¢gel, ccle
selevisicn phosphors, and for cother uses.

7. The therium ancd rare earth elements werIe exzracted at
the site from cre. Extraction and purification of the therium and
rare earths was accomplighed by processing with various nenradio-
active chemicals, ineluding highly concentrated sulfuric acid,
caustic soda, hydrochleoric acid, ané other nighly toxic substances.

g. Manufacturing activities at the site resulted in the
producticn of encrmous guantities cf process waste, poth liguid
w-‘ -

- ——

and solid in nature. These process wastes were ccntaminated
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residues cf the chemicals used in the industrial srocess. These
process wastes included toXic anéd other hazardous wastas.

9. Liguid waste was generated at the site at ine Tate H
400,000 to 600,000 gallons per cay, sush waste CCOntalning aperiXes
mately 50,000 pounds ¢f dissclved solids. This liguid waste was
piped from the factory area to the disposal area and discharged
into ponds. The ponds acted as imfileracicn penés from which the
1iguid percolated %o the groundwater. Inscluble seciments weIe
deposited cn +ne bottom of the pends.

10. Solid waste was piled in mocunds on the disposal arcea.
such waste included inscluble sedinments removed from the infil-
sraticn ponds, ore residues, and contaminated process oqu::mcnz'
such as tanks and drums.

11. At the present time, shers are at least €49,000 culic
seet of sclid process waste, including hazardous waste, remainin
in the ponds, at least 922,000 cubic feet cf sclid process waste,
incluéing hazardous waste, piled in mounds, and at leas< 110,000
cubic feet of contaminatec process eguipment scatzered cn the
disposal area. 1In additicn, there are approxia :cly.l:,ooo cubic
fger of rare earth chemical compounds stored in a building in the
dispcsal area which will probably have ©o pe disposed of as waste.

12. Section 21(a) of the Act (formerly, Secticen Zl(b));
711.Rev.Stat. ch. 111 1/2, slo2l(a), provides:

'No person shall:]

a. Cause or allow the open dumping c¢f any refuse.

13. The term "cpen dumping” is defined -y Sectzicn 3 (%)
(formerly, Section 3(c) and, pricr tO ehat, Secticn 3(R)). cs.

the ACt as:



(T]1he censclidation % refuse frcm one CI morse
sources at 2 cenzzal dispesal site chas dces
nes fulfill twne reguirements cf a sanitaty

landfill.

14. Chapter 7 of the Illincis pelluticn Comtrel 30 zd

(*Board”) Rules and Regulations ("Waste Rules") gove=s, inter a.:2,

e

1 &
-

tme design, cperaticn, and maintenance cf sanitary landsils
disposal of wastes. *he Waste Rules became effective on IJulY
29, 1973.

15. At all times pertinent herets, pefencdant's cdesigh,
operaticn aréd maintenance of +he site, as described in pPazagTazhs
3 emrough 11 hnereinabove, have not complied with the rcqui:egen:s

of the Waste Rules.

16, Since :uly_27, 1973, the effective date cf the Waste
Rules up o anc imeluding the present, Deferdant has aemeimaously causel oI
allowed open dumping cf refuse at the site, in viclation ¢f Secticn
21(a) ¢f the Act.

WEEREFORE Plaintiff PEOPLE OF TEE STATE OF ILLINCIS prays
enat this Cours:

A. Enter an injunctiocn pursuant =0 section 42(&) of the
Act, Ill.Rev.Stat. er. 111 1/2, §1042(4), criering Defendant 0O
remove all of the waste 1ocated at the gite in a manner which shall
¢irst be approved BY t«he Illincis Environmental Protecticn AZency
anéd to dispcse of said waste in accordance witlh all applicatle law.

8. Enter judgment against pefendant, pursuant to Section
42(a) of the Act, 11.Rev.Stat. ch. 111 1/2, slo42(a), imposing 2

civil penalty of $10,000 for pDefendant's violaticn of the Act as

-‘-
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1. This Count is £or injuncsive relief and a stTatutory
civil penalt: and is brought pursuant to Secticn 42 of the AcT,
Ill.Rev.Stac. (1881), as amended, ch. 111 1/2, §1042. 7TRhis count
concerns disposal of industrial wastes at a site notT meeting
regulatery reguirexents. ~ne viglations cf law alleged in =il
Count pertain only T0 nonradicactive aspects cf such wastes.

»-11. As Paragraghs 2 through 11 of ehis Count II,

.9

Plaintiff realleces and incorperates Paragraghs 2 e=rough 11 ef
12. Secticn 21(e) o the Act, Ill.Rev.Stat. en. 111 1/2,
§10zl(e), as amended by P.A. 82-380, eff. Sept. 3, 19E1, grovides:
(No person shall:]
e. Dispose, treat, oF store any waste, . -
except at a site cT facility which meets

the reguirements of this Act ané oI regu~
lations and standarcs «hereunder.

13. Prior to the 1981 amendment cited hereinabove, SecTish
21(e) cf the Act (£crmerly, Secticn 21(%)) provided:
(No person shall:]
e. Dispcse cf any refuse, ... except at a sit
or facility which meets the reguirements -}
this Act and cf regulaticns thereunder.

14. The Board's Waste Rules govern the desish, cperaticn,

and maintenance of ganitary landfills oy disposal of wastes. The

-5-



Waste Rules mecame effective Cn July 27, 1973.

15, At all tizes cerzinent merezs, Deferncant's Zdesizn
cperaticn, anéd maintenance of the site, as describeéd in Paragraznhs
2 ehrough 11 nereinabove, have not compliec Wit the reguirements
o the Waste Rules.

16. Ffrom July 27, 1873, the effective cate cf the Wasze
gRules, until September 2, l38l Defencant concinucusly éisposed c2
wastes at the site In vislaticn of former Section 21(%2)) of e
Act, and since September 3, 1981 up to and incluéding the present,
Defendant has continucusly éisposed, e-eated, o~ stored waste 2T
ehe site in viclazien cf Seczicn 2l(e) cf the Act.

WEEREFORE Plaintiff PECPLE OF TEE STATE CF s11TNOIS pravs
that this Cour<:

A. Enter an injunction pursuant s Section 42(&) o2 the
Acs, Ill.Rev.Stat. ch. 111 172, §lo42(d), e=x< ring Defencant 2
remove all of the waste located at the site in 2 manner which shall
£irse be approved DY the Illinecis Ernviconmental Protecticn Agency
and to dispese cf saic waste in acc.riance with all applicacle lav.

E. Enter judqmgq;-aqaiast pefendant, pursuant o Secticn
42(a) of the Act, Ill.Rev. seat. ch. 111 1/2, §1042(a), impesing 2
eivil penalty of $10,000 fer pefendant's violation cf the Act as
set ocut in this Count, anéd an additicnal $1,000 for each cay duzing
which such violation has continued.

¢. Grant such other and further reliel as is appreopriate

under the circumstances.
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1. This Count is £0o indjunctive relief anc & szazussTy
civil pcnaL:y anéd is prought pu:sulnt +o Sectich 42 cf the ACT.
211.Rev.Stat. (1981) , as amended, ¢h. 111 1/2, §1042. This
Count concerns aispesal of iadust:ill wastes in viclation of
regulate™y :oqu::cmonts. The violaticns ct law alleced herein
pertain only t© non:adioaczive aspects of such wastes.

2-11. AS paragraphs 2 enrough 11 of this count III,
plaintifs realleces and incorporates paragTaphs 2 through 11 ef
count I.

12. Section 21(a) (2) of the ACT, 711.Reyv.Stat. en. 12 1/2,
SLOZI(A)(Z). as amencecd oy P.A. g2-830, efZ. sept. 1981, proviies:

[No persch ghall:)

a. Conéuct any waste-stoTage, wnstc-tzoatacnt,
waste aispesal, ©F spccial waste-tTans<

portaticn operaticni. - - (2) Ia vigclation
of any regulaticns eT stanéarss, adcpzed
by the Board uncerl ehis ACT.

This subsection (a) shall nct apply ®°
nazardocus waste. g

13, The Board's Waste Rules govern the gisposal cf wastes,
includaing she design, operatich, anéd maintenance of sanitaly 1andfil

14. At all times pc:tincnt nereto, pefendant's sworage,
¢reatment, er disposal of waste 3%t che site, insofar 2s such waste
is nenhazardous, nas net complied with the requirements of the
waste Rules.

15, Freom Septenmber 3, 1981 uP o andé including the presen’
pefendant has continuously conducted waste-storage, wasce-treats
ment, ©F wasto-disposal epc:ltions az the site in viglaticn of

section 21(4) (2) of the ACT.

-7-



WETRETORE, Plaintiff PECPLI OF TEZ STATE CF ILILINCIS prays
emat this Court:

A. Encter an imjuncticn pursuant o secsicn 42(2) ¢ <he
Act, Ill.Rev.Stact. en. 111 172, §1042(2), ordering Defencant =t
remove all of the waste located at the site in a manner which sha..
¢irgt be approved by the Illineis Environmental Protection Agency
and to dispose cf sall waste ia accordance with all apglicable law.

5. Cnter 3judgment against Defendant, pursuant to Secticn
42(a) of the Act, 711.Rev.Stat. ch. 111 1/2, §1042(a), impesing
a civil penalty cf $10,000 for Defendant's violation of the ACST as
set out in this Count, and an additicnal $1,000 £or each day
during which sués v;;lation has centinued.

c. Grant such other anéd further relief as is appropriate

under the circumstances.

COUNT IV -

1. This Count is fer injunctive rell £ ané a statutory
civil penalty and is brought pursuant 0 Section 42 cf the AcT,
z11.Rev.Stat. (1981), as amended, ch. 111 1/2, §1042. This Count
concerns handling of mazardous industrial wastes in viclatien of
regulatory reguirements. The viclations of law alleged in this
Count pertain only ©° nogfadioactiv. aspects of such wastes.

2-11. As Paraq;aphs 2 ehrough 11 cf this Count v,
Plaintiff realleges anéd incorporates paragraghs 2 snrough 11 of

Count I.

12. Sectien 21(%) (2) of the Act, 711.Rev.Stat. ¢ch. 111 1/4

§1021(£) (2), as amended by P.A. 82-830, £¢, Sept. 3, 1981, provices:



-

(No pergsh shall:]
¢, Conduct any nazarzdous waste-stoIrace, razarious
was:c-::catmcnz, ez hazarcous was:o-dis;csa;
operations - - ., (2) Ia viclazion ©f any
regulaticns ez grancarcs adoptec py the poars
under this Act.

13. Reculaticns of the Boacd appearing at parts 700=725,
38 ILl.Adn.Ccdo. subtitlie G ("BEazardous waste Roqula:icns'), gover™
the storage. creatment, anc adispesal of hazarcdous waszes. -ne
gazardous waste Regulaticns became effective OO May 17, 1982.

14. At all times pertinent hereto, pefendant's storare,
rreatment, ©F a:gposal of waste at ﬂu:s@:.,i:ﬂata:au smdaunrunistuzaskns.
nas Dnot complied with the reguirements cf the gazarsous Waste ReCATTTS.

18, From May 17, 1982 up =° and including the p:ese::,.
pefencant has ccntinuously conducted nazardous waste-storace,

nazardous wasto~t:ca:mcn:, or hazardous wastc-dispcsal cperaticnhs

at the site in viglation of secticon 21(%) (2) of the ACT.

.
O
(B

WEEREFCRE, Plaintii! peorLE CF THE STATE OF ILLS

prays that this cours:

A. Enter ad injuncticn pursuant +o Sectich 42(8) of =
Act, 111.Rev.Stat. ch. 111 1/2, §1042(&), orédering pefendant =°
remove all of the waste 1ocated at che site in 2 manner which shall
£irst be app:ovcd py the zilinois Envi:onnnntll protecticnh Agency
and to éispese of said waste in accordance with all applicablc law.

g8. Enterl juégment against pefencant, pursuant to Sectich
42(a) of the Act, 711.Rev.St t. en. 111 1/2. gl042(a), impos:ng
a civil penalty of $10,000 for pefendant's viclation of the AcT
as set out in this Count, anc an addizional §1,000 Ze= each cay

during which such viglaticn has continued.

-9-
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¢. Grant such other and further relief as is af

undez the circumstances.

1. This Count is for 2 stasusory civil penalty anc is
prought pursuant 0 secticn 3.1 2£ the 71lincis Reiuse Disposal
taw ("Dispcsal zaw"), Ill.Rev.Stat. (19¢3), zepealed July I, 1870,
eh. 111 1/2, §473.1. This Count concerns viclaticns of previcus.y-
applicable reguirements £ar dispcsalct wastes. =he viclations cf law
alleged in this Cou=nt perzain only =0 non adicactive aspects &2

such wastes.

2. The Attcrney General is the legal officer of she Staze
of ITllincis, having the powers and cuties prescribed BY law, Ill.
const.Azt. 5, 8§15, and having the power ané authcority to Frevent
air, land, and water pelluticn in 711l:inois, Zll.Rev.Stat. (J9€1)
en. 14, §12; and having all the zowers and éuszies cf the AttiTIney
General at ccommch law.

3-11. As paragraszhs 3 ehrough 11 ¢ this Ceunt V,

Plainciff realleges anéd incorpeorates paragraphs 2 snrough 10 ¢f

12. Sectien 1 of +he Disposal lLaw, 71l.Rev.Stas. (196°9)
ek, 111 & §471, provided in pertinant part:

The Departxent of Public Health, hereinafter referrec
«o as the Department, ehall supervise the cperation
and maintenance of refuse disposal sites and facili-
ties.... The Department shall prepare anc adcpt and
may revise from rime tO time minimum scandards for
+he locazicn, desigh, constIucticn, sanitation,
cperaticn, maintenance and discontinuance of th
cperaticn of refuse disposal sites ané facilities anc
shall adecp:t such rules and regulaticns relating tC
+he cperaticn, maintenance, ané discontinuance of the



cperation of refuse disposal sites anc
facilities as it considers necessaty Srom

time to time to carly out this ACT.

L

13. Seczicn 2 of +he Dispeosal Law, T1l.Rev.S%2az.

D
G
i

en. 111 172, §472, provided in pertinent past:

After the Department has promulgatec minimum
standards for the location, design, constIuc-
tion, cperation, malintenance ané discontinuance
of the operaticn of refuse disposal sites anc
facilities pursuant o Secticn 1, ané excegst

as provided in Se cion 6 cf this Act, nO per-
son, firm or corporation, whether public or
private, zay establish, maintain, conduct ©F
operate a refuse dispcsal site oI facilicy
without first registering shat site or facility
with the Department.

14. The Illincis Department of Public EHealtl promulgatec
Rules ané Regulaticns for Refuse Dispcsal Sites and FTacilities
("IDPE Rules”) pursuant %o the Disposal Law on March 22, 18€€.
18, IDPE Rule 1.0l provided:
11 refuse éispcsal sites or facilities shall
be registered with the Illincis Department of
publie Health cn forms O be provided by the
Department.
16. IDPE Rule 3.04 provicded:
Open dumping is prchibited.
& ~icles IV and V cf the :pPE Rules governec the
sandards, operaticn and maintenance of sanizary landfills.
1. IDPE Rule 5.08 provided:

[L]iguid o= hazardous substances shall nect
be discharged to a sanitary landfill until

written approval has been obtained Irem
the Department.

19, Section 49 of the Illincis Environmental Protecticn

Act, Ill.Rev.Stat. ch. 111 172, §1049, provices:

elle



B. All proceecings respecting acts cone befcre
the effective date ©f tihls ACT shall be ceter-
mined in accordance wish the law and regulaticns
in force at tae cime such acts occurred. ALl
p:ccoedi.;s instizuted fcr 2 -icns taken aiter
che effective cate of this Act shall De governec
by this Act.

e. All rules anc regulations of the. . . Cepart-

ment of Public Healzh relating t°o subjects em-

praced within this Act shall remain in £ull force

and effect until repealed, amended, ©I supeI-

seced by regulaticons under this AcT.

20. Freom Mazch 22, 1966 until July 27, 1873, the date o2

the supercession of t«he IDPE rules by the Scaré's Waste Rules
governing waste disposal, Defendant continucusly £ailed to registers

ies dispesal facilities with the Dezartment ©% public Eealth, in

.
.

vioclaticn of the pispesal iaw and IDPE Rule 1.01, anéd failec to
dispose of its wastes, including liguid and nazardous wastes, in
accordance wWith t+he IDPE Rules cived hereinabove, in viclasien
of such Rules. ’

WEERETCRE Plaintiss PEOPLE COF TEZ STATE CF ILLINCIS srays
that this Court:

A. Enter judgment against Defendant, pursuant o Secticn
3.1 of the Dispesal Law, I1l.Rev.Stat. ch. 111 172, §473.1, im=
pesing 2 civil penalty of $100 per cay £or each day during which
Defendant's viclations of the pisposal law anéd IDPE Rules, as set
cut in this Count, ©° tinued.

8. Grant such cther and Sxher relief as is appropriate

under the circumstances.

COUNT VI

1. This Count is for injunctive relief and 2 s-asutory

civil penalty and is brought pursuant to Seczicn 41 =2 the AcT,

«ll-
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11.Rev.Stat. (1981), as amencded, ch. 111 1/2, §1042. TRhis

e

h

a water polluticn hazars. The

0

cunt concerns tie gcreazicn ©
violaticns cf law alleged in tais Count pertain only to nen-
radicactive hazards.

2-1). As Paragraphs 2 shrough 11 of this Count V,
Plaintiff realleges anéd incecrporates Paragraghs 2 through 11 of
Count I.

12. Sectien 12(d) of the Act, Ill.Rev.Stat. (1981), as
amended, ch. 111 1/2, §1012(4), provides:
[No persen shall:]

éd. Depecsit any contaminants upen the land in
such place ané manner SO as =T create a
water pelluticn hazazd.

13, The term contaminant ig defined by Secticn 3(2)

of the Act, as:

(Alny sclié, liguid, or gasecus matte:l,
any odeor, ©r any éorm of energy, from
whatever source.

14. The term "water pellutien” is defined by Sectiocn 3(m)
cf the Act as: '

[S]uch alteraticn of the physical, thermal,
chemiczl, biclogical or radicactive pro-
perties of any watezrs of the State, Or such
discharge cf any eontaminant intc any waters
of the State, as will or is likely to create
a nuisance cr render such waters harmful or
detrimenta. Or injurous to sublic health,
safety or welfare, CT to dcmestic, ccrmercial,
industrial, agricultural, recreational,

or other legitimate uses, OF +o livestock,
wild animals, birds, £ish, oI other aguatic
life.

15. The term “waters" is defined by Sectziocn 3(oc) cf the

Act as:
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(A)1l accumulations of water, sucface and under-
ground, mazural ané areifl ial, public or grivate,
or parts eherec?, wnich are wholly orf pazsiacly
within, flow thIoug.., OF berder upeon this Stacte.

16. During the tinme relevant herein, and as described
nereinabove, Defencant has depcsited upon the site process wastes
contaminated by various nonradicactive chemicals and chemical
compounds used in Defencant's industrial process.

17. The depcsiting cf such chemicals and chemical ccom-
pounds created and continues to create a serious pelluticn hazard
t2 ground and surface waters in the vicinity of the site, which
are waters cf the State cf Illinois. .

18. ?h;.poii tien hazard to the groundwater consists in
the fact that the millions of gallons of liguid wastes descsized
into the infilcrazion ponés at the site have over the years insil-
trated into the ground, threatening the shallow aguifer. 1In
addision, rain and meltling sSnow have percclated, and ccntinue o
percclate, through the accumulations of sclic waste at the site,
thereby beccming contaminated and infiltrating into the gzound,
enreatening the shallow aguifer. The shallow aguifer under the
site is generally only several feet below the surface. The shallow
aguifer is hydraulically connecsed to an aguifer lying deeperl below
the surface; this aguilfer is used as a water source by househclis
in unincorporated areas primarily west and scuthwest cf the site
and a= a standby water source £0r the City of West Chicage.

19. The polluticn hazard to the surface water
consists in the fact that wate:l on the surface cf the site,

resulting freom rainfall and melting ShOW, beccnes contaminated

wiibe



by contact with the wastes con tne site and, via a stICIT sewer
originating just north of =he site, is disclarsg 2 into Kress
Creek. ress Creexk 1s 2 sributary to the DuPage River.

20. Since July 1, 1970, the effective cate of the Act,

Defendant has eontinuously createc a water pellution hazars oy

its depesiting oI econtaminants on the site, In viclatiocn of
Secticn 12(4) of the Act.

WESREFORE Plaintiff PEOPLE OF TEE STATE OF ILLINQIS prays
snat this Court:

A. Enter an injuncticn pursuant to Secticn 42(48) cf tle
Act, Ill.Rev.Stat. en. 111 172, §lo4d2(d), ocrdering Defendant 2~

+ ——

-emove all cf the wastes located at the site in a manner which
shall first be approved by the 71lincis Envircnmental protecticn
Agency anc o dispose cf sail waste in agcsoriance with all
applicable law.

2. Enter judgment against Defendans, pursuant to Secticn
42(a) cf£ the Act, 111.Rev.Staz. ch. 11l 1/2, §l042(a), imposing
a civil penalty of $10,000 for Defendant's violation of the Act
as set cut in this Count, and an additicnal §$1,000 £or each cay
during which said viclation has continued.

¢. Grant such other and further relief as is appropriate

under the circumstances.

COUNT VII
1. This Count is feor injunctive relief and a statutary
civil penalty and is brought pursuant to Secticn 42 of the Act,

711.Rev.Stat. (1981), as amended, ch. 111 1/2, §Slo4a2. This

oifs °



cencerns water

B

-

polluticn. Tne viclations of law alleged in this

L R
-

Count pertain enly t° nonradicactive polluti

2-11.

realleges and incorperates paragraghs 2 through 11 of Couns I.

12.

As Paragraphs 2 gnrough 11 of this Count, Plaintiis

Section l2(a) of the Act, 711.Rev.Stat. ch. 322 372,

slo0l2(a), provides:

13.

Jct as:

14.

a. Cause or threaten oI allow the dis-

charge of any contaminants intc the
environment in any State SO as to cause

or tend to cause water pellution in

1llinois, either alcne of in combination

with matter from other scurces, ©r SO 2as

to viclate regulations oF standards

adopted by the pPellution Control Boazd

under this AcCT. o

-

The term waters 1S defined by Secticn 3(ce) cf the

(A]1l accumulaticns of water, surface ané
underground, natural anéd arsii:l ial, public
and private, OF pacts sherecf, which are
wholly eor partially within, flow through,
or berder upen this State.

Regulations of the Board appearing at pares 301-312,

1g Tll.Aéz.Cocle, subtizle C ("Water Pollution Rules”) goverw, intes

alia, water gquality standards, including permissible levels cZ

chexmical constituents in water, ané effluent standarcs.

is.

16.

Section 303.201 cf the Water Pcllution Rules provides:

Except as otherwise specifically provided,
all waters of the State must meet the
general use standards of Subpart B ¢cf Pacrs
302.

section 303.203 eof the Water Pollution Rules provices:

The underground waters of Illinecis which are 2
present oI po:ential source cf water ¢or public
or focd processing supply shall meet the general
use and public ané 250 processing waser Supply
standards of Subparts B and C, Part 302, except
due to natural causes.



17. The underground watess at of arcuné the site ace a

ublic and focc pro-

sresent ancd potential scuIc cf water fcr
cessing SUPPlY-

18. Section 302.208 of the Water Polluticn Rules sets
out the maximum level of certain chemical constituents in waters
subject to the general use water guality standarcs.

18, Section 302.304 of the water Pclluticn Rules sets
out the maximum level of eartain chemical constituents in waters
subject to the public and focd processing watel supply standarcs.

20. Section 304.105 of the Water Pollutieon Rules provices
in pertinent pairt:

In additicon to the cther reguirements of
zhis Part, no efiluent shall, alcne cr

in combination with other sources, cause

a viclation of any applicable waterl gqualicy
standard.

21. At various times since July 1, 1870, the effective
date of the Act, Defendant cavsed or allowed the mderground water at the
site to ccntain ecncentraticons of chloride, manganese, sulfates,
selenium, and total dissolved sclids in excess cf the maximum
permissitle levels set out in Section 302.208 cf the Water Pecl-
1ution Rules, in viclaticn of Secticn 12(a) of the Act.

22. At various times since July 1, 187C, the effective
date 0f the AcCT, Defendant caused or allowed the underground water
at the site to contain concentrations of ¢luoride in excess of
the maximm permissible level set cut in Section 302.304 eof the
Water Pollution Rules, in violaticn of Section 12(a) of the Act.

23. Section 304,124 ef she Water Pollution Rules sets

out the maximum permissible 1evel cf chemical con +ieuents in any

effluent.
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24. The terIm negéfluent” 1S defined by Sectich 301.27% o2
she Water pollution Rules 2s:

Any wastewater dischargec, irectly or indirectly,
to the waters of the State or to any StoIm sewer,

and the runcfs ¢rom land used ¢or the dispeositicn

of wastewater OF sludges. . . -

25, Surface water on the site, resulting frem rainfall
and melting snow, nas been and continues to be =ontaminated IV
contact wWith +he wastes at s+he site. Such contaminated runcfsl
enters, and at all times pertinent nerein has ertered, a StCIT
sewer Just north ¢f the site, and is discharged eherefrom I0T0
Kress Creek, 2 eributary to the puPage River.

26. At various +imes since July 1, 1870, the effective
date of the AcCT, pefencant causeé oF allowed effluent ¢rom the
gite to contain concentrations of chloride and manganese 10
excess cf the maximum pc::r.iuiblc levels set out in Secticn 304,224

ef the Water Pollutieon Rules, in viclation of secticn 12(a) of

WEEREFCRE plaineilsl PEOPLE OF TEE STATE CF ILLINOIS prays
¢hat this Court: R

A. Entera injunction pussuant 0 section 42(&) cf the
Act, I1l.Rev.Stat. en. 111 1/2, §1042(4), ordering pefendant =°
remove all of the waste located at.iho gite in a mannerl which
shall first be approved by the 1llinois Environmental protecticn
Agency and to dispose of said waste in acchréance with all
lpplictblc law.

. Enter judgment against pefencant, pursuant 0o Section
42(a) of the Act, 211.Rev.Stat. ch. 111 /2 §1042(a), imposing

a civil penalcty of $10,000 feor pefendant's viclatien cf +he ACt as



ser out in this Count, and an additicmal $1,000 fors each cay
during which such viclation has continued.
c. Grant such other anéd further relief as is appropriacte

undier the circumstances.

COUNT VIIZ

1. This Count is foz indunctive reliel ané is brought
pursuant to the 1:lineis Public Nuisance Act, I1l.Rev.Stat. (1981)
eh. 100 172, §26 ("Nulsance Acs"). This Count concerns the main-
tenance ©f a statutory public nuisance. The viclaticns cf law
alleged in this Count pertain only to nonradicactive Rmatters.

3. The Attcrney General is the legal cfficer of the
Setate of Illincis, having the powers and duties prescribed by law,
z11.Const.Azt. 5, §15¢ and having the power and autherity =o
prevent alir, 1and, anéd water pellution in Illincis, Ill.Rev.Stat.
eh. 14, §12; and having all the powers and duties cf the Attormey
General at cocmmon law.

1. The Nuisance Act provides:

I+ is a public nulisance:

1. To cause or suffer... £ilth or nciscme
substances to be collected, deposited, or
to remain in any place, o the prejudice
cf others.

1. Teo corrupt or render unwholescme ©r render
impure the water of any spring, Tiver, streanm,
pond or lake, to the injury or prejudice of
others.

4-13. As Paragraphs 4 ehrough 13 of this Count viii,
plaintiff realleges anc incorporates paragraphs 2 snrough 11 of

Count I.

el9=



As Paragraghs 14 ehrough 17 of thls

l‘ -170

Plaintiff realleges anéd ingcsrpcraces Paragrapns 16 through 18

of Count I.

18-19. As Paragraph 18 anéd 19 of this Count VIII,

Plaintiff realleges ané incsrporates pParagraphs 21 and 22 ef

Count VII.

20. As Paragraph 20 of this count VIII, Plaintiff realleges

and incocrporates paragraph 25 of Count viI.

21. Since approximately 1967 and continuing until the

resent, Defendant has cperated and maintained the site in such

manner as to constitute a putlic nuisance, im that noiscme substances
and to

nave been caused or suil red =o be ccllected and depcsited

remain at the site, ané waters of Illinois have been corzupted and

rendered impure anc unwholescme, to the injury and prejudice c=

pPecple of the State ef Illincis, in vieclation of the Nuisance Law.
ch public nulisance is abated it will continue =<

«e of Illinecis.

rurcher, unless su

so prejudice and injure the Pecple cf the Sta

22 Plaintiff has no adequate remecdy at laﬁ with respect

to the public nuisance alleged herein.

WHERETORE Plaintifl PECPLE OF TEE STATE COF ILLINCIS prays

that this Court:

A. Enter an injunction ordering Defendant to remove all

of the waste located at the site in a manner which shall ficst

be approved by the Illineis Environmental Protection Agency and

to dispose cf such waste in accordance with all applicable law.

B. Grant such cther and further relief as.is appropriate

under the circumstances.




couNT IX

1. This Count is oz injunctive velief and is bzought
pursuant to the common law ©of s11incis. This Count concerns the
maintenance of 2 commen 1aw public nuisance. The viclations of
law allegeé in enis Court pc:ttin oenly t° ncnzadioactive matters.

5. The Attorney seneral is the legal cfficer of che State
of Illinecis, having the powers and duties p:csczibod by law, p 35
Const.AIT. s, §15; and having the power and authority o prevent
air, land, and water polluticn im Tllincis, 711.Rev.Stat. eh. 14,
§12; and naving all the powers and duties of she Attorney General
at ccmmon law.

3=12. As paragraphs 1 enrough 12 of this Count X,
plaintifs realleges anéd incorporates paragraphs 2 ghrough 11 ef
Count I. .

13=-16. AS paragraphs 13 through 16 cf this count IX,
plaintiff realleges and incorporates paragraphs 16 through 19
of Count VI.

17-18. As paragraphs 17 and 18 of this Couhé X, plaineiss
realleges and incorporates paragraghs 21 and 22 of Count viI.

19. As paragraph 1° of this Count IX, plaintifs realleges
and incorporates paragraph 28 of Count vii.

20, Since app:oxinatnly 1967 and continuing until the
present, pefendant has operated and maintained the site in such
manner as o constitute 2 public nuisance, in that pefendant has
rendezed impure ané unwholesone waters of shis State, thus un=

reasonably injuring che public health and well-being and interferiz

with the public right =0 enjoyment of the waters of <he State ol

-2l=-
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+y THE CIRCUIT COURT FOR THE 18TH JUDICIAL CIRCUTT

DUPAGE COUNTY, TLLINCI

PLOPLE OF THE STATE OF ILLINOIS,
Plaingiff,

NJ., 80 CH 29%

V.

KERR-MeGEZ CHEMICAL CORPORATION,
a Delaware lorporation,

Nl N Nl NN N NN N N

Defendant.

SECOND AMENDED COMPLAINT FOR
INJUNCTION AND STATUTZRY PENALTIES

NOW COMES Plaintiff, PEQPLE OF THE §TATE OF ILLINOIE, bwy
{ts atsorney, NEIL F. HARTICAN, Attorney General of the State of
I1linois, at the reguest cf the *1lineis Depar:ment of Nuclez~
Safety and on his own =2tion, and adds the following two Counts

to the First Amendecd Complsint previously filed herein:

COUNT X
1. This Count is for injunctive relief ansd a statutory

penalty and is brought pursuant to Sectisn 42 of the Illincis

tavi-onmental Proteztion Act ("Aet"), Tll.Rev.Stat. (16%2), as

amended, ch, 111=1/2, § 1042, This Count conzerns gis pelliution.,
2.11. As Paragraphs 2 through 11 of this Count, Plain-
t4iff realleges and incorporates Paragraphs 2 through 1! of Count
12, The wastes 3% the site are agntaminated with theorie
um and uranium, Therium and yranium are radicactive elements,
{.e., their nuclei spontanecusly decay over time into cther ele-

ments and, in the process of decaying, emit ensrgy in the form ¢f

radiation.
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13. Among the decay products of therium and uranium ar?
{sotopes=-=-i.e. atomic varieties--of radon, a radisasztive gas.
Radon is emitted intd the air, where it decays inte further 2le-
ments, including radiocactive isotcpes of lead., These leads take
the form of fine particulates.

14, Radiation poses a danger of cancer and acdverse
genetic effects to human and animal life. Radon gas is dangercus
not only because it directly emits radiation to tissue
put alsoc because the fine radiocactive particulates in%o whizn i°
decays lodge in the respiratery tract and there emit radiation 2
{nternal tissue for substantial time periods.

15, The wastes at the KerreMcCac site continuously emit
radiation and radon gas into the sur~ounding air.

16. Section S(a) of tha Act, I11.Rev.Sta%. =h. 111172,
51009(57. provides:

N¢ perscon shall:

a. Cause or threaten or allew the discharge

or emission of any sontaminant into the
environment in any state S0 as to cause
ar tend %o cause ai- pollution ia Il-
1imeis, either alcone or {n combisation
with :pntaq}nants fram other sgurcas, ...

1=, The tera "air pcllution” is defined by Secticn 337
of the Act as:

the presence in the atmosphere cof cone or more

contaminants in sufficient quantities and of

such characteristics and duraticn as t2 be

injurious to human, plant, or anima' life,or

ts property, or t3 unreascnably inte-fere with

the enjoyment of life or property.

The term "contaminant™ i3 defined by Secticn 3(4) of the At as:
any seolid, 1iquid, or gaseous matser, any

odor, or any form of energy, from whatever
source,
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13, Dafendant has caused, threatened, ar allowed the
amission of such levels of radiation and radiocastive materia’
{nto air at the site as to cause air pollution, in viglasisn of
Section 9(a) of the Act.

19. Such violation will eontinue unless abated Ly 2rcer
of this Court.

WHEREFORE Plaintiff, PECPLE OF THE STATE OF ILLINSIS,
prays that this Court:

A. Enter an injunction pursuant t3 Section 42(4) cf the
Act, Ill.Rev.Stat. ch. 111-1/2, $1042(d), ordering Defsndant L
remove all of the waste located at the site, in a manner wiiza
sha'll first be approved by the T1lincis Environmental Protectiiom
Agency and the Illinocis Department of Nuclear Safesy, and %5 2is-
pose of said waste in acaardance with all applicable law.

8. Enter judgment against Defencant syrsuant t3 Sestisn
42(a) of the Act, Ill.Rev.Itat. ch. 111172 $1042(a), imposing 3
sivil penalty of £17,000 for Defendant's vioclatien ¢f the Ast 1s
set out in this Count, and an addiziona) $1,000 for each 2ay
guring whizh suech violation has continued. N

¢. Grant such other and further reliaf as is approprie

ate under the cirsumstances.

CCUNT XT

1. This Count is for injunctive re'ief and is Brought
pursuant to the common law of Illinois. This Count concerns the
maintenance of a common law public nuisance.

2. The Attorney General 1is the legal of fizer of the

State of Illineis, having the powers and dutiss prescribed Dy



1aw, Ill.Const.Art. S, ¢!S; and having the power and auihoriiy t
prevent air, land, and water pollutisn in Illineis, I11.Rev.Sta
(1983) ch. 14 §12; and having all the powers and dutis cf the
Attorney General at comncn law.

3-12. As Paragraphs 3 through 12 of this Count, Plain-
t4iff realleges and {nsorporates Paragraphs 2 gtarough 11 of Count

13-15. As Paragraphs 13 through 15 of this Count,
Plaintiff realleges and incorperates Paragraphs 12 tarough 13 of
Count X.

1=, Defendant has caused, threatened, or allowed thne
emission of such levels of radiation and radicactive matarial ’
{nto air at the site as to unreasonably endanger tae publiz
health, welfare, and the environment, thereby causing and maine
vaining a public nuisance.

18, The public injury caused by said public nuisance is
{rreparable, ancd one far which Plaintiff has no adegquate remely
at law.

16. Such nuisance will continue unless ab;tcﬂ by order
of this Court.

WHEREFORE Plaintiff, PEOPLE OF THE STATE OF ILLINCIS,
prays that this Court: -

A. Enter an injunction ordering Defendant to remave sl
of the waste located at the site, in a manner which shall first
pe approved by the Illinois Eavironmental Pratestion Agency and

T1lineis Department of Nuclear Safety, and to dispos~» of such

waste in accordance with all applicable law.




3. Grant such other and further reliel as is appropri-

ate under the circumstances.

ANNE RAPKIN
WILLIAM J. BARZANO, JR.
Assistant Attorneys General

Respessfully submitted,
PEOPLE OF THE STATE OF ILLINCIS
NETL F. HARTIGAN

Attorney General
State of Illinels

BY:

"/‘

Assistant Attorney Cene=al
favironmental Control Division

Eavironmental Control Division

RUSSELL EGGERT
Administrative Assistant
160 Nerth LaSalle Street
Room 900
Chicago, Illineis 605601
[312) 793=-2512



PROQF OF SERVICE

I, ELAINE C. THOMAS, having been swern and under cath
do state that I have this 19th day of February, 1985 served copies
of the foregoing Notice, Motion For Leave To File Second Amended
Complaint, and Seccnd Amended Complaint Feor Injuncticn Anc
Statutory Penalties, upen the perscns to whem said Notice is direc=ec
by placing same in envelcpes addressed to said ﬁcrsons, by fizst
class mail, postage prepaid, and depositing same with the United
States Postal Service located at 160 North LaSalle Streecz, Chicage.

Illinois 60601.

; /E_ﬁfaw_‘ C _:’L\'-Q\r"h'.ﬁ

SUBSCRIBED AND SWORN TO
BEFORE ME TEIS 19TH DAY
OF FEBRUARY, 1985.
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FILED

IN THE CIRCUIT COURT FOR THE 18TH JUDICIAL CIRCUIT
DU QFR;COE!R’ ’ultZ‘INOIS

ALD E. BROWN; EDITE R. BROWN; )
goOWIN E. BROWN; BETT CLSFELD: ) .2
and WEST snacxggssrgrz :xxx. as y e
Trustee u/t/a , dated” ’ ; . L
September 16, 1963, ) Y Wl 1151
plaintifis, )
)
vE. ; RO.
KERR-IMC GEE CHEMICAL CORPORATION, ) JURY TRIAL DEMANDED
a Delaware Corporatien, ) AS TO ALL COUNTS
)
pefendant. )

coOMPLA N
Now COMES Plaintiffs herein, DONALD E£. BROWN, EDITH R.
BROWN, EDWIN E. BROWN, BETTY WOLSFELD, and WEST CEICAGO
STATE BANK, as Trustee o/t/a 213, dated September 16, 19659,
and each of them, by and g¢hrough their attorneys, BOTTI,
MARINACCIO & MARSYM, LTD., complaining of XIRR-MC GIZ CHEMICAL

CORPORATION, & Delaware Corporation, and states as follows:

OUNT

1. That at all times herein, Plaintiffs DONALD E. BROWN,
EDITE R. BROWN, EDWIN E. BROWN, BETTY WOLSFELD, and WEST
CHICAGO STATE BANK, a8 Trustee u/t/a 213, dated Septembder 16,
1969, and each of them are the legal, eguitable and beneficial
owners cf the following legally described real property cormonly
known as 914 Jollet Street, West Chicago, 11lincis, and 904
Jolict.Strcct, west Chicago, I11linois, and legally descridbed

as follows: i, L temeen




85 feet of the Zast 400 feet of Lot 2
Assessment Plat in Section 16, Township
Third Principal

record therect

The North
of Wienecke's
39 North, Range 9, East of the
Meridian, reference being had to the
on June 18, 1546, as document 500297, in DuPage

County, Illinois. Commonly known as 914 Joliet

lg:oct. West Chicago, Illinois.

¢ 2 of Wienecke's Assessment
§s feet therecf) in Section

16, Township 39 North, Range 9, East of the Thirzd
Principal Meridian, reference being had to the
record thereof on June 18, 1946, as document 500297,
in DuPage County, I1lincis. Commonly known as

904 Joliet Street, West Chicage, Illincis.

The East 400 feet of Lo
Plat (except the Rerth

at all times herein, Plaintiffs are residents
ef Illincis.

2. That
of the City of West Chicage, County of DuPage, State

3. That at all times herein mentioned, KERR-MC GEE

CHEMICAL CORPORATION, (hereinafter referred to &s "KERR-MC GEE"),

is a Delawvare corperation, licensed to do business ir the

973 4id own and operate
chemical compounds

gtate of Illinois, and from 1967 to 1
a factory which panufactured a variety of

a naturally occurTring radicactive elexent,

containing thorium,

and rare earth elements. The chemical compounds manufactured

by Defendant and its predecessors were used in gas light

reh and manufacturing, nuclear fuel,

color television phosphors, and for other sundry uses. said
a 40-acre premises in the City of

s pounded on the morth

mantels, chenical resea

factory is located upen

West Chicago, and more particularly i
by Ann Btreet and the west by Elgin, Joliet and Eastern Railroad,

vsouth by Roosevelt Road and on the East by Factory

on the
Street and ¥Weyrauch Street.




4. That the above-mentioned 40-acre site was purchased
by the Defendant, KERR-MC GEE, in eor about the year 1567.

. 5. The Defendant purchased lpproxiaatily 43 acres of
the above-menticned site in or about the year 1967.

6. That the site includes three parcels of land, being
a certain factory site, a certain disposal-storage site,
and a certain intermediate site. The factory site covers
approximately eight acres and was the area used for manufacturing
operations, offices and I certain utility supply system of
KERR=-MC GEE. The disposal-cterlqo site consists of approximately
27 acres and vas used for disposal, storage, residues, sludges,
and liguids from KERR-MC GEE'S factory. The intermediate
site covers approximately eight acres and is located betowen
the factory and dispeosal-storage sites and was purchased
by KERR-MC GEE in or about the year 1979 to provide unrestricted

access between the sites.

7. That on or about tbc.tactory site, (hereinafter
referred to as the "factory area® or *factery site®), 27

scres of land have been used for waste disposal.

8. That the Defendznt, KIRR-MC GII, ceased manufacturing

activities on said site in or about the y‘;t 1973.

O.- That the factory area or site is surrounded on or

about three sides by a certain residential neighborhood wherein




——
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the individual Plaintiffs have resided within the Village

of West Chicago, Illincis.

10. That in or about the year 1931, the Lindsey Light
and Cﬁcaical Company established a mill in West Chicago,
ZIllincis for the extraction of thorium and non-radicactive
elements from monazite and other ores. Subseguently, the
site was used for -.nufoctuxing of gas light mantels which
contained thorium, mezothorium, and during wWorld wWar 1I,
hydrochleric acids. Ownership of the facility was transferred
¢rom Lindsey Company to Anerican Potash and Chemical Company
in 1958 and to its successcr, KERR-MC GEE CHEMICAL CORPORATION,
in the year 1567. Operations on the site continued until
in or about the year 1973 when KERR-MC GEE, the current owner,

closed the subject plant.

11. That the puildings on the subject grounds that
somprise the factory site or ares are in such a state of
disrepair sc as to be physically offensive that it makes
1ife uncomfortable ¢for surrounding inhabitants and otherwise
interfers with the comfort, health, safety and enjoyment
of Plaintiffs and other West Chicage residents and the public

in general and constitutes a public and private nuisance.

12. That said current conditions which exist on the
factory area irclude put are not limited to the following:
a) open pits filled with refuse and chemicals;

b) holes in floors twe through four of building 9,

averaging three feet in dianeter;
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¢) loose glass in windows;

d) broken glass on pavement below windows;

e) boards off windows;

£) animal litter scattered throughout the buildings;

.’f fallen walls, debris, abandoned egquipment and chemicals;
h) fallen, collapsed, and sagging rocfing;

1) scattered empty beer cans, bottles and other litter.

13. That said current conditicns include accessability
by the public in general and children in particular through

and over fences, inadeguate security and lighting.

14. That at all times pertinent hereto, Defendants
allowed the factory to constitute a nuisance in viclation
of West Chicago Code, Chapter 10, which provides:

*1¢ shall be unlawful to create, continue
or suffer a nuisance to exist . . .+ «

For the purpose of this section, whatever

is offensive physically to the sense and

by such offensiveness makes life uncomfort~
able, is a nuisance; and any act or business
which causes anncyance that materially
interfers with the ordinary comforts of
human existence or enjoyment of property

is a nuisance." '

15. That the above-mentioned property has immediate
proximity to Plaintiffs' property hereinbefore described

and is contiguous to said property.

16. That said condition further violates the Village
of West Chicago's Code, Chapter &, Section 26, which provides

as follows:

—— e




srhe term 'dangercus puilding’' as used in this article
is hereby defined to mean and include:

‘1) Any building, shed, fence, or other man-made

_structure which is dangerous to the public health
because of its construction or condition, OF which
pay cause OF aid in the spread of disease Or cause
injury to the health of the occupants of it or of
the neighboring stIuctures;

2) Any building, shed, fence, or other man-made
structure which, because of faulty construction,
age, lack cof proper repair or any other cause, is
especially liable to fire and constitutes or creates
a fire hazard;

3) Any building, shed, fence, or other man-mace
structure which, because of faulty censtruction,
age, lack of proper repair or any other cause, is
liable to cause injury or damage by collapiing;
4) Any building, shed, fence or other man-made
structure which, because of its cendition is ¢regquented

by perscns who are not lawful occupants of such
structure.”

17. That said Code of West Chicago, Chapter 4, Section
27 further provides:
*Any dangerous puilding in the City is heredy
deciared tc be & poisance.”
18. That said City Code of West Chicago, Chapter 4,
gection 28 further provides:
*1¢ shall be unlawful to permit the existence
or occupancy of any dangerous building in the City
and no person in custody of any such puilding shall
* permit the same to remain in a dangerous conditioen.”
19. Defendant still owns and manages the above-mentioned

site.




20. That the thc:ium!bnd rare elements were extracted
nt thc site from monazite Ore. Extraction and purification
o! thoriun and rare earths was acconmplished by processing

vtth‘Vlrious chezicals, including highly concentrated sulfuric

acid, caustic sode, hydrochloric acid, and other toxic substances.

21. That the manufacturing activities on the site resulted
in producticn of enormous quantities cf processed wastes,

poth liguid and sclid in nature.

22. That the liguid wastes were generated at the above~
mentioned site and within the above-mentioned area of KERR-
MC GEE at a rate of approximately 400,000 to 600,000 gallens
per day. Such wastes contained approximately $0,000 pounds
of dissolved sclids. Said liguid wastes were piped from the
factory area to the disposal area and discharged into ponds.
That the ponds acted as ¢ileration ponds from which the ligquid
percolated into ground vater and scluable settlements deposited
on the bottom of said ponds. said liquid wastes which percolated
into the 'roundva:crcontaincﬂ hazardous elements, were texic
to human beings, including your Plaintiffs, and were giltrated
into Plaintiffs' ground water supply, thereby contaminating

said ground water and making the same unfit for human consumption.

23. That Defendant piled solid wastes in mounds on
the disposal area. Such wastes included insoluat.e sediments
removed from the infiltration ponds, ore resilues and contaminated
process egquipment such as tanks and drums.

-Ye
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24¢. That at the present time, there are at least 545,000
cubic feet of insoluable processed wastes remaining in said

ponds, at least 722,000 cubic feet of processed vastes piled in

-ound}. and at least 110,000 cubic feet of contaminated process
eguipment on the Zisposal area. 1In sddition, there are approxi-
mately 11,000 cubic feet of rare earth chemical compounds

stored in a building in the disposal area which will probably

have to be disposed of as waste.

25. That Illincis Revised Statutes, Chapt. 1llk, para.
1021 (a) , Section 21(a), as amended bY P. A. Bl-856, effective
January 1, 1980, provides:
*(No person shall:)

a. Cause or allow the cpen dumping of any refuse.”

26. That the term "open dumping" as defined by Sectien
3(0) (formerly letter (h)) of the Act, &S ATERCES, as:

*(T)he consolidation of refuse from cne OF

more scurces at a central disposal site that
does not fullfill the land reguirement of a
sanitary landfill.® |

27. That Rules 301, 303, 304, 308, 306, 310, 311, 312,
313, 314, 315 and 318 of Chapter 7 of the Tllineis Pollution

—— ® am—

contrel Board ("Boards®) are rules and requlations which govern the
design, operation and paintenance of sanitary landfills
for the disposal of wastes, including hazardous and liquid

wvastes.
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28. That at all times pertinesnt hereto, Defendant's
design, operation and maintenance of the adbove-mentioned
site adjacent to the residential property of Plaintiffs, as
dcl;rtbod above, have not complied with the requirements
of said Board's rules.

29. That since January 1, 1980, the effective date -}
gection 21(a) of the Act, as amended, Defendant has continu~
ously failed and refused to comply with the reguirements ef
said Board and has, therefore, continuously caused or

alloved cpen dumping refuse at said site in viclation ef said

Sections.

30. That Section 21(b) of Illincis Revised Statutes,
Chapt. 111y, Sectien 1021(B), 1977, (current version = Illincis
Revised Statutes, Chapt. 11ll%, Section 1021 (a), provides:

* [No person shall:]
(b) Cause cr allow open durmping of any

. . » refuse in viclation of regulaticns
adopted by the [Illincis Pellutien) Board;*

31. That Illincis Revised Statutes, Chapt. 111y, Sectlien
1221 (e), Section 21(e) (formerly letter (f)) of said Act,
s amended, provides:

— ————

* [No perscn shall:)

(e) Dispose of any refuse . . . except at
a site or facility which meets the reguirements

_of this ..ct and regulations thereunder."”



32. That the term "disposal® is defined by Section J(e)
of the Act, Illincis Revised Statutes, Chapt. 111%, Sectien
1003 (e), 1977, as amended, as: '

*(T)he discharge, deposit, injecticon, dumping,
spilling, leaking, or placing of any wvaste

or hazardous waste into or on any land or water
so that such waste or hazardous waste Or any
constituent therecf may enter the environment
or be emitted into the air or discharged into
any waters, including ground waters.

33. That at all times relevant to this action, Defendant
has failed to and continues to fail to comply with the

above-mentioned statutes and zrules.

34. That the wastes described herein have been disposed
of by Defendant at said site and on the lands adjacent to
Plaintiffs include hazardous wastes in that such wastes have
been contaminated by hazardous chemicals and chemical compounds
detrimental to human life and well-being, including but not
l1imited to barium sulfate, sodium sulfate, sodium chleride,
sodium floride, sodium phosphate, ammenia, ammonium chleride,
armonium sulfate, ammeoniuz nitrate, ecaleiur chleoride, ethylhexyl
phosphate, cthylentdilninotct:ancctir yveid, sulfuric acid and

kerosene.

35. That Illincis Revised Statutes, Ehaptc: 111%, Secticon
1021 (4), Sectien 21(d), (formerly letter (e)) of said 7:%,

nmend}d. provides: ’

S
m— —
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oo person shall:) ‘A

(4) Cecnduct any refuse-collection or refuse~
_disposal operations, except for refuse genera-

- "ted by the operator's own activities, without
. - a permit granted by the [Illirn>is Environmental
. Protection) Agency upon such conditions, including
periodic reports and full access to adeguate
records and the inspection of facilities, as may
be necessary to assure compliance with this Act
and with regulations adcpted thereunder, after
the [Illineis Pollution Contrel) Board has
adopted stancards for the locaticn, design,
operation, and maintenance of such facilities.
The above exception shall not apply to any
hazardous WASTES .« « o o

36. That Chapter 7 of said Board's rules and regulations
govern the waste panagenent and the design, cperation and
paintenance of sanitary landfills for the disposal of wastes,

including hazardous and liguid wastes.

37. That Rule 202(b) (1) of said Board's rules provides:

*(N)o perscn shall cause or allow the use or
operation of any existing sclid waste manage=
ment site without an Operating Permit issued
by the Agency not later than one year after
the effective date of these Regulations.”

38. That: said Board's rules became effective eon July 27,

1973.

39. Since July 27, 1974, Defendant has continuously
conducted ;cfus;-Ailposil.cpexat;ons at said site without
;;vi$§.!i§st cbtained a ;;;nit from the ii1inois Environnental
; | Rule 202(b) (1) and

Protection Agency, in viclation of Board Rule

Section 21(d) of said Act, as amended.

T T




40. That Section 2 cf the Disposal Lawv, Tllincis Revised
gtatutes, Chapt. 1llhk, gection 472, provides in pertinent
pt:f as follows:

-

¢ *, . . no person, firm or corporaticn, whether
public or private, may establish, maintain,
conduct or operate a refuse disposal site OF
facility without first registering that site
or facility with the Departzent . . . Mo
41. That the Illincis Department of Public Health promulgated
Rules and Regulations for Refuse Disposal Sites and Facilities
(*IDPH Rules®) pursuant %o the Disposal lLaw on March 22,

1966.

42. That IDPA Rule 1.01 provided:
*All refuse disposal sites oI facilities shall
be registered with the Illincis Department
of Public Health on forms to be provided by
the Department.”

43. That IDPE Rule 3.04 provides:

*Open dumping is prohibited.”

44. That IDPE Rule 508 provided:
*[L)iguid or hazardous substances shall not
be discharged to & sanitary landfill until
written approval has been cbtained from
the Department”
45. That from 1967 until July 27, 1873, the date el
the supercession of the IDPH rules by Chaptc: 7 ¢f the Board's
rules and regulations g-verning waste disposal, De!ondag:

continuously failed to register its disposal facilities

with the Department of Public Bealth in viclation of the -

-ll-
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igposal Law and IDPH Rule 1.01, and failed to dispose of
i1ts wastes, including liquid and hazardous wvastes in accord-
ance with IDPH Rules cited hereinabove, in wiclation of such

rulc%.

46. That Illincis Revised Statutes, Chapt. 111y, Secticn

1012(&), Section 12(d), provides:
* [No person shall:])
(d) Deposit any ccntaminants upon the land
in such place and manner SO as to Create a
vater pollution hazard;"

47. That the tern *contaminant® is defined by Sectlcon
3(d) of Illincis Revised Statutes, Chapt. 1llly, Section lo003(ad),
1577, as focllows:

*[A)ny solid, liquiéd, or gaseous matter, any
odor, or any form of energy. from whatever
source.”

48. The term “water pellution®-is defined by Section
3(hh) (formerly lettered (n)) of Illinois Revised Statutes,
Chapt. 111k, Section 1003 (Rh), 1977, as amendec:

*(S)uch alteration of the physical, thermal,
chemical, biclogical or radicactive properties
of any waters of the State, O such discharge
of any contaminant into any waters of the
State, as will or is likely to create a nuisance
or render such waters harmful or detrimental
or injurious to pubdblic hezlth, safety or
welfare, or to domestic, commercial, industriel,
agricultural, recreational, or other legitimate
uses, or to livestock, wild animals, birds, fish
. or aguatic life."®
49. That during the time relevant herein, Defendant

has depositad upon the site liquid wastes, contaminated by

ol



various chemicals and che=ical compounds. such chemicals

and chemical compounds, include but are not limited to bariwm
ouifutn, sodium sulfate, sodium chloride, sodium floride,
sodium phosphate, ammonia, ammonium chloride, ammonium sulfate,
ammoniwn nitrate, caleium ehloride, ethylhexyl phosphate,
cthy1cncdinm$netctrllcctic acid, sulfuric acid and kercsene.
That depositing such chemicals and chemical ccmpounds creates
anéd continues to create & serious pellution hazard to ground

and surface waters which flow upen the lands ef Plaintifls.

0. That the pollutien hazard to the ground water,
which flows under the land of Plaintiffs' property. consists
ef millions of gallons of liguid waste deposited into the
ponds at the disposal site and have over the years infilerated
into the ground, threatening the water table. Further, rain
and melting snow have percolated, and continue to percolate
through the accumulation of solid wastes a2t the disposal
site, thereby becoming contaninated and infilerating into
the ground, threatening the waterI. The water table under
the site is generally forming several feet below the surface.
The water table is hydraulically connected to an aguifer
lying deeper below the surface. Said aguifer is used as
a water source toO bous.hélds. including, on information and
belief, Plaintiffs’ households and as a standby ground water
source for the City of West Chicago, T1linois, and therefore,

Plaintifls.
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1. That the pollution hazard to the surface waters
of Illinois consists in the fact that the water on the surface
of she disposal site resulting in rain-fall and melting snow
becomes contaminated by pellutants therecn ;nd via stor=s
o:iqinltinq north of the site, discharge ints Xress Creek,
a natural waterway situated within the County cf DuPage,

state of Illinocis.

§2. That since July 1, 1570, the effective date of
the Act, Defendant has continuously created a water pelluticn
hazard by depositing contaminants on the site in viclaticn

of Section 12(d) eof the Act of 1577 as set forth above.

r3. That Illincis Revised Statutes, Chapt. 111k, Secticn
1012(a), Secticn 12(a), provides:
* [No person shall:)
(a) Cause or threaten OF allow the discharge
of any contaminants into the envircnment in
any State SO as to cause OF tend to cause
water pellutien in f1linois, either alone or
in combination with matter férom other sources,
or so as to viclate regulations oI standards
adcpted by the Pellution Control Board under
this Act. -~
4. That Chapter 3 of the rules and regulations of
the Illinois Pollution Control Board and, inter alia, establish-
ing standards for chemical can§¥ituents allowed in waters
of the State of Illinois, {neluding underground and surface

wvaters. -

-15~



§5. That Rule 207 of said Board's rules and regulations

provides:

*rhe underground waters of Illincis which are
a present or potential source of water for
public or food processing supply shall meet
the General and Public and Focd Processing
Water Supply Standards except due to natural
causes."”

56. That underground waters at and arocund the site
are presently a potential source of water for public and

food processing supply, including water supplied to Plaintifls.

7. That Rule 204 of the Board's rules and regulaticns
prescride Public and Food Processing Water Supply Standards;
and under such Rule, the following levels of constituents

in such water supplies shall not exceed:

Chloride: 250 mg/1
Manganese: .05 mg/l
Sulfates: 250 mg/1
Total Dissclved

Solids: S00 mg/1
Selenium: .01 mg/l

Sg. That Rule 203 of the loa:d‘; rules and regulations
provide general standards which statec tha+ the level of fleride

in underground water shall not exceed 1.4 mg/l.

§9. That Part IV of said Board's rules and regulations ;
prescribe the maximum concentrations for various contaminants
that nné'bc discharged into waters of the State of Illineis.
Onder Rule 408 of said Part IV, the following levels of
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contazinants shall not be exceeded in an effluent:

Ploride: 15 mg/l
Manganese: 1l mg/l

-

io. what in or around December, 1976, Defendant caused
or allowed the underground water at the disposal site t°
econtain concentrations of chleride in excess of 250 wg/1,
in vioclation of Board Rule 204. In or arcund December, 15876,
Defendant causel ©OF allowed the under~rouni water at the
disposal site to econtain concentrations of chloride in excess

of 1.4 mg/l in violaticn of Board Rule 203.

€61. That in oI around Decexmber, 1576, Defendant caused
or allowed the underground water at the disposal site to
eontain concentrations cf manganese in excess of .05 mg/l,

in vioclation of Board Rule 204.

€2. That in eor around December, 1576, Defendant caused
or allowed the underground water at the disposal site toO
contain coencentrations of sulfates in excess of 250 mg/l,

in vieclatien of Board Rule 204.

€3. That in or around December, 1976, Defendant caused

or allowed the ground water at the disposal site to contain

concentrations of total dissolved solids in excess of 500 mg/l,

in violation of Board Rule 204.

64. That in or around October, 1976, Defendant caused

or allowed the underground water at the disposal site o -
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contain concentrations of selenium in excess of .01 =g/1,

in viclation of Board Rule 204.

5. Water on the site resulting from rainfall and melting
unoulcnto:n and at all times pertinent herein, has entered
storm sewers coriginating just north of the site and the ground

water which serves Plaintiffs' property.

66. That Illincis Revised Statutes, Chapt. 14, Secticn

12 provides that it is a nuisance:
1. To cause or suffer . . . £¢ilth or
noisome substances to be collected,

deposited, or to remain in any place,
to the prejudice of others.

3. To corrupt or render unwheclescme
or impure the water of any SpTing,
river, stream, pond or lake to the
injury or prejudice of others.

67. That in the past and continuing through the present,
the Defencdant has operated and maintained the above-mentioned
gite in such a manner as to constitute a nuisance as to ycour
Plaintiffs in that nciscme substances have been caused or
suffer to be collected and deposited and remain at said site;
and the waters filtering into the lands of Plaintiffs have
been corrupted and rendereld impure and unwholescme to the
injury and prejudice of Plaintiffs, in viclation of statutory
law ,nd common law pertaining to nuisances. Further, such

nuisanc;, gntil abated, continues toO SO prejudice the Plain-

tifss.

_
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68. Recently, Defendant bhas posted signs on said property,
en the border of the property facing Plaintifis' property,
vhiéh ppblicly declares that said property contains dangercus
and hazardous materials and will continue to maintain said
sign and the above-mentioned nuisance until and unless crdered
by this Court to remove all of the above-mentioned unwholesonme,
toxic and hazardous materials and fully decontaminate the
above-mentioned site sc that is may be released and used

for wholescme and non-distasteful purposes.

§9. That the only way in which present and future decon-
taminaticn of the above-menticned ground water could be accomplished
would be to remove all of the above-mentioned existing waste
paterials and move said waste materials to some other storage

site in accordance wvith appropriate gove:nmcdtal regulaticns.

70. That the onuly way to retrieve the aesthetic appearance
of the above-menticned property would be to destroy the existing
gtructures on the property, to clean up and remove all of

the above-menticned wastes and c3ntaminants on said property.

71. That Defendant will refuse to remove said materials

unless a mandatory Order of this Court reguires said rexoval.

972. That certain of the above-menticned chemicals,
upon.dryinq, are hazardous to human health and the organs
of the Aumnn body and plrticﬁlnzly affect human bones and
lungs, plus other parts of the human body. Baid chemicals

have been deposited and will continue to be deposited upon

l9-
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Plaintiffs*-land through-circslatica i zatozal ais LurresTtse':
unless Defendant is mandated by an Order cf this Court to

remove cll slid wvastes from the subjcct property.

@ - . B . - . ®
- seme - - e co- =.:‘ : —-'g -
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. 93. That Plaintiffs' real prcperty is unigque and cannct
be replaced.

74. That the full enjoyment and use cf the Plaintifis' &~
property has been lost and cannct be regained unless a=d

until a mandatory Order of this Court is issued.

WESRETORE, Plaintiffs DONALD .E. BROWN, EDITE R. BROWN,
EDWIN E. BROWN, BETTY WOLSFELD, and WEST CEICAGD STATI .BANK, ...
as Trustee y/t/a 213, <dated September 16, "1865; by thelzr ~=.777

attorneys, pray as follows: seySpee S STHT LERT AT

- -- .":". L L S *y -

A: Tbnt a nandatory Lnjunct;on bc cate:cd by this Court
directing, ordering and compelling Defendant, 'XERR-MC G
CEEMICAL CORPORATION, a Delaware Corporatica, to forthwith
take all appropriate and proper safety precautions and measures
to fully accomplish remcval of all aforementicned contaminants,

pollutants, nu;snnces and other hazardous materials tran

. - - g - -
- .- o> se @ese - mseoe - ----—- -.—-h——-..o --..~ -

tho sub:cct prcm;scs to scome othc: safe and d;stant locatien

epese Qs oo 23 0L g L8 RIS o5

to: sto:aqc ‘in “accordance vith the laws c! th;s Statc. Alsc,

. e mme: Sesugye’ le_ _gwe pe poe
- - .. -

tbat Dc‘cndan' be crdcrcd to clean up, :cpa;x. bring into lawful
compliance oz demolish and remove all detericrating structures .

and dcbris on the subject site.

. =
- . . - - . . o® - - = we - S ee-




B. That this Court awar2 Plal +iffs reascnable attorney's

fees ANd COBtS.. .. . Toaewtiz RIITT AL SeSeSS AnSITROTecE

:. .-...-‘- -—-a - -.- —-- ---.-‘....
o« 8o rhat this COu:t nva:d Pla;nti!! luch ethc: and further
B b

:nlic! as nay te just and eguitable in the premises.

. » o« - .- - e a—— - -
- - - « - emem-- —-- - e . —-— - -—— - -

COUKT II

o . - s e it

1-74. Pln.nti’f; te;lllcqe. ud pt nﬂd hercby 1nca:pczate
ﬁy this reference pnraq:aphs 1 through 74 of Count I of this
Complaint as if fully set forth herein. . R

. .
- - - - = - % v

75. That hy':onion Sf the foreqoznq vronq!ul and illegal

- - - - a8 o

uct: of the Dc!cndant. the cbove-men:;oned hazlraous contlzinlrts

csm » * TRSe < by . - el

produccd and nanutnctu:cd by Dc!cndih‘ havc invaded Plaintiffs'

h t gt w200

propcrty. Iands and thc abodc thc:con, clusinq great damage

to Plaintiffs' po:sons and their property.

AR $ kSt Ak

murom:. Plaintises bomb :'. BROKY, :Dm K. BROWN,

zwm E. snown BE?‘"Y wo:.srn.n -hd s cxzcaco STATE BANK,
L4 ot 248° ° e . i >3- 5835, ¢
ll rrustee u/t/a 213 dltod s.ptcmbe: 16, 1!69 by their
g S cmemais e=: gEITmEl ITC OTTE JAIETIITS

uttorneys. pray s !ollousz

L me s e ®es @

-y -e
- ce 22ilece: e Bemmme s e o e— -4 B4 4

—i o= -

—o.. A.. For a judgment awarding Actual compensatory damages
no less than but in great excess of. the sum of Two Millien
Tive Bundred Thousand Dcllars 4$2,500,000.00) amoTn =20 7

& 4 . & » S . - . » - .'.
se. oee .- 1é4épma o S5g.2 *¢gI% ¢ LTl anvol?

'q ror an cuard of :cnsonable :ttorney's fees and coOsts.

- . s LN L LR Lo it - - L . . crmoemsme - . e
e o &8s - - . e - L L -

c. rcr such other and tuxthe: rclie. as nny be just

. «DWE pu e ® - el ®l areas Sleell L% WITR

1h fhe y:cmi.cs. i -
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*t exgs S3fgnian: TITROONT - g gt it g e

o o d=T4..Rlaintiffs re-allege,; BACPT azéd herely incorporate

Dy this refersence paragraphs.l-74 of Count I af.this .Cozplaint
a8 -&t fully set forth heredin.

e- 25278 lLelwisil I T4

.= e e cow ®:obe e

7s. Phinzi s xc-lllcqc. ndopt'lnd hereby incorpcrate
by this reference paragrapk 75 of Count II o this Cozmplaint

ias 4f fully set forth hereln. ~T.:° T mes ot _1f dmm

76. ‘rhat the Dcf.cndu-.:, u successc:, 1n 1nt¢ru° in

p® = -

thc factory o! Lsnduy x.i.qht nnd Chc:ucal Company, ‘at all

clcvmt tmn, kncv er should 'hav.c )u:own that iinc.e. “n.t least

'1942 t.herc has been .continuously sto:cd upon and exnitted

from the subject site substantially Xl of thé Adbove-penticned

“anwholescme conta=inants.... gor VI AL Mise &

- - . - - - - e e- -

...--.-

77. That unce Auqust 15 1945 “the a!o:mntzéx;e‘

'unvholcsome, c!:annvc. unhealthy, harmful and destructive
contaminants have been intentionally, Xknowingly,; Tecklessly,
~willfully and wantonly stored and ‘gnitted by the Defendant
and its predecesscrs in.interest with respect to the factory

site with e tou. callous disregard for any and all har=ful

§ S cmmies prgee =P TITITI

e sme s ogBIPLT 26 £T°
ottocts cuch activztin may or niqht have on nny an2 all

-’ 3¢ cobs Sases W Pti. . w88’ . . SO e

pe:sons, property and generations yet unborn vhzch uy er

nay net bc adversely l.!ccted by said negative cxtemalitics.

® > %%e o8P¢ ‘o h S e ;.q

- ssmen - - - - hesmmis wers wmeeeew P4

s ® - s me- e
-

e::: 78. That.Defendant, KERR-MC GZE CHEMICAL CORPCRATION, is

.8 busines:z concern possessed of a multi-billien dcllaz.net worth.

22
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79. That Defendant, KERR-MC GEE CHEMICAL CORPORATION,
and its predecessors lLave heretofore knowingly and willfully
:afﬁscd to cease said continuing illegal activities or o
p:oait1§ and veluntarily take all steps necessary to make

safe and wholescme said site sclely for lucre.

80. That Defendant, KERR-MC GEE CHEMICAL CORPORATION,
and its predecessors, have intentionally concealed from the
public the true known nature and extent of chemical and health
hazards maintained at said site 30 as o aveid legal responsibility
to Plaintiffs and others, for lgcre, and to aveid highly

adverse publicity, public scorn and ridicule.

EDWIN E. BROWN, BETTY WOLSFELD, and WEST CEICAGO STATE BANEK,
as Trustee u/t/a 213, dated Septe=Dder 16, 1563, by their

attorneys, pray as follows:

A. TFor a judgment awarding actual compensatory damages
no less than but in great excess of the sum of Two Million

Five Hundred Thousand Dollars ($2,500,000.00).

B. That a judgment granting punitive damages be entered
in faver of Plaintiffs and agains:t Defencdant, KERR-MC GEE
CHEMICAL CORPORATION, taking into account the actual net
worth of said Defendant in a su= RO less than but in great
excess 51 Ten Million Dellars ($10,000,000.00) so that Defendants
may be punished and others may be deterred from such rcprchcﬁf

sible acts. ] . -
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€. That this Court avard Plaintiffs reascnable attorney's

fees and costs.

D.  That Plaintiffs be avarded such other and further

relief as may be just and egquitable in the prexises.

BOTTI, MARINACCIO & MAXKSYM,
Attorneys for Plaintiffs
Drake OakBrock Plaza

2211 York Road, Suite 208
Oak Brook, Illinecis 60521
312/785-B585

47640

Respectfully submitted,

DONALD E. BROWN, EDITE R. BROWN,
EDWIN E. BROWN, BETTY WOLSTELD,
and WEST CHICAGO STATE BANK, as
Trustee u/t/a 213, dated
Septexber 16, 1565, Pla

BY

Aldc ErBottl

1T2.
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IN THE CIRCUIT COURT FOR THE 18TH JUDICIAL CIRCUIT
DUPAGE COUNTY, ILLINQIS
PEOPLE OF THE STATE OF ILLINCIS,
Plaintifs,

)
)
)
v. ) NO. 80 CH 298
)
KERR-MCGEE CHEMICAL CCORPCRATION, )
a Delaware corporaticn, )
)
Defendant. )

PLAINTIFF'S MEMORANDUM IN OPPOSITION TO
KERR-MCGEE'S MOTION FOR PARTIAL SUMMARY
JUDGMENT OR, ALTERNATIVELY, FOR PARTIAL STAY OF PROCEEDINGS

Defendant Kerr-McGee Chemical Corporation ("Kerr-McGee")
has filed what it styles a mcticn for partial summary judgment
or, alternatively, a moticn to stay the case. In reality, the
motion is nething more than a renewal of a motion %o dismiss that
Judge Scidmore denied in this -ase in March 1984, and amounts to
nothing more than a request to seccond-guess Judge Scidmore's
decision. (A copy of Judge Scidmore's decision, already part of
the common-law record in this case, is appended to Kerr-McGee's
memorandum as Exhibit B.) The substantive arguments in the pres-
ent moticn are identical to those that Judge Scidmore rejected;
the only difference is in the capticn.

Judge Scidmore recognized that Rerr-McGee's arguments
are errcnecus in all respects, and raise basic issues which, if
decided as Kerr-McGee desires, would threaten the bases of our
federal system of governzment. Nothing that has occurred since
Judge Scidmore's decision changes that, or mandates a different

result. Morecver, RKerr-McGee has already had an epportunity for



review of Judge Scidmore's decision. After the decisicn was is-

sued, Defendant asked him to certily the questicns presented

(preexption and primary jurisdiction). Judge Scidmere did certi-

£y the questions, though he declined to stay the acticn pendin

appeal due to the concern for public health and safety. Having

scught and received certification, however, Xerr-McGee failed T2

rake an appeal. Now, 2-1/2 years later, Defendant seeks delay of

the trial and recoensideraticn in +his Court of issues which could

long since have been determined by the Appellate court.

The following peints summarize Plaintiff's response to

Rerr-McGee's motien:

1. Kerr-McGee suggests that a recent decisicn of the

U.S. Court of Appeals for the Seventh Circuit dispcses of this

case. A decision cf any federal court except the Tnited States

Supreme Court is nct pinding upen this Cours, and certainly not

dispesitive of +his case. Pecple V. stansberry, 47 Ill.2d 541,

544, certs. denied 404 U.S. 873 (1971) (lower sederal court deci-

no binding effect until she issue is considered and

sions "have
determined by the Suprexme Couzrt.").
2. The recent divided-panel decisicn upen which Kerr-

McGee relies, Brown v. Kerr-McGee chemical Corperaticn, 767 F.2d

1234 (7th Cir. 19835), is not tinal, and in any event is clearly

wrongly decided. The panel decisicn conflicts with applicable

xwoed v. Kerr-McGee Corp.

Supreme Court precedent, e.9. sil
U.S. , 104 s.Ct. 615 (1984), Pacific Gas and Electric Co. V.

State Enercy Resources Conservation & Develcrment Comm'n., 461

U.S. 190 (1983), and is contrary to two federal statutes: (a)

Sec. 274(k) of the Atomic Energy Act, 42 g.8.C. §2021(k), which




allows States to apply sheir own law to the nonradiaticn hazards
of NRC-regulated material, and (b) a 1877 azendzent (P.L. §5-83)
ts the Clean Air Act, 42 U.S.C. §§ 7401 et seg., which, wita
respect to airbcerne radiation hazards like thcse invelved in
Counts X and XI of the Seccnd Amended Cemplaint, legislatively
overruled earlier court decisicns that held preexpted State law
affecting the radiaticn nazards of NRC-regulated material. TRhe
panel's decisicn in Brown is also flatly contrary to the Seventh

circuit's prier ruling in Pecvle v. Rerr-McGee Chemical Corporacs

sien, 677 F.2d4 571 (7th Cir. 1982), abcut the preexptive scope of
the Atomic Energy Act, 2 ruling Defendant cmits t2 mention in its

present motion and memcrandunm.

3, Finally, Kerr-McGee's reliance cn the pending NRC
proceeding as a pasis for staying this case is misguided. Il-
lineis courts have routinely and consistently rejected this argu-
ment in exactly the sane circumstances, holding that lawsuits <o
abate pollution based upon common law nuisance and the Illincis

Environmental Protection Act must proceed independently cf any

federal administrative action. People ex rel. Scott v. U.S.

Steel Corm., 40 Ill.App.3d 607, 609-14 (lst Dist. 1976):

Metropolitan Sanitary pDist. v. U.S. Steel Cores., 30 Ill.App.3d

160, 161-7% (lst Dist. 1975), leave to apveal denied 60 Ill.2d
579, cert. denied 424 U.5.976 (1%76). The Appellate Couzt sunm-

marized the Illinois cases accurately in Villace of Wwilsenville

v. SCA Services, 77 Ill.App.3d 618, 626 (4th Dist. 1979), agf'd

86 Ill.2d4 1 (1981):

Although many Illinois cases have alluded to
the need of Illincis courts To defer to the
expertise of administrative agencles, ncne
have held error to have occcurred because a




court failed to apply the "primary jurisdic-
tien" decctrine.

I. The Brown Decisicn Provides_xo Basis
For Entering Judcment In This Case

Contrary to Rerr-McGee's suggesticn, nothing in th
Brown decisicn is dispositive of this case. Ezown is merely 2
nen-finall divided-panel decisicn from a lower federal court. It
dces not--and constitutionally cannct--bind this Court? or dis-

pese of this case. Pecple V. Stansberrv, 47 Ill.24 3541, 3544,

cert. den. 404 U.S. 873 (1971) (lower federal court decisions

"mave ne binding effect until the issue is censidered and decided
by the Suprexe Cour+"). The cnly force that Brown has is the

strength=-=-or weakness--c# its reascning.

1 A petiticn for rehearing is pending before the
Seventh Circuit and Kerr-McGee has been crcdered tc file 2
respense. Under the Federal Rules cf appellate Procecdure, "a
petiticn for rehearing will erdinarily nct pe granted in the ab-
sence" of a regquest for such a respcnse. Fed.R.App.P. 40(2).
The Seven Circuit's crder therefore suggests it is censid ring
granting rehearing.

2 Rerr-McGee suggests in its memorandum (p.8) that
"(t]he Supreme Court of Illinecis has reccgnized that direct con-
#licts with judgments of the federal courts, particularly on
questions of federal preexmpticn, must be avecided when possible.”
In suppert of this dubicus propesiticn Kerr-McGee cffers cnly a
non-specific citaticn to Provident Federal Savings & loan Ass'n.

v. Realty Centre, 1e4., 97 I1l.24 187 (1983).

Provident Federal says no such thing. That case in-
volved the app.licaticn of a decision by the Supreme Court of the
United States--not a lower federal court--on an issue of statu-
tory censtructicn. The U.S. Supreme--and only the U.S. Suprexe
Court--has the pwcer to bind State courts, ana Provident Federal
is merely a recosgnition of that principle, which was settled be-
fore Illinois became a State. Martin v. Hunter's lLessee, 1
Wheat. (14 U.S.) 304 (1818). But there is no comparable power=<
and under the foundations of "Our Federalism", Youncer V. Earris,
401 U.S. 37, 44 (1971), there can be no cocmparable power--vestec
in the lower federal courts to bind State courts.




on those terms Erown has no force ac all, because tle
panel majority's reasoning is absclutely and facally flaved. Tnhe
state has set forth in detail the errcrs in Kerr-McGee's argu-
ments, and the mistakes in the panel majority's reascning, in twe
amicus curiae briefs filed with the Seventh Circuit. For tle
Court's infcrmaticn, copies cf those priefs are aprenced heretc
as exhibits. While thcse priefs largely speak IcoT themselves, 2
few points bear enphasis here:

a. Nothing in any federal statute preexpts State law
over ncnradiaticn hazards and airborme radiaticn hazards--the
subjects of the cemplaint here. The Atcomic Energy ACT preempts
State law over ncnradiaticn mazards and airborme radiaticn
nazards only to the extent that State law actually ceonflicts with
sederal law, in the sense that State law prevents complliance with
the federal law. An example cf such conflict here weculd be an
NRC decision in the pending administrative proceeding which re-
quired Kerr-McGee to permanently dispcse of its wastes in West
Chicage and prohibited dispesal of those wastes anywhere else in
the world. But nct even Rerr-McGee has ever suggested that the

NRC will likely make such a decisien. The mest the NRC may do is

3 Rerr-McGee points to the Erown panel majority cpinien,
and raises the hypothetical possibilIty That other prospective
sites for dispcsal of its waste migh also be prohibited by State
law. (Memorandum, PP. §-7) If that concern has any kasis in
fact--and there is absclutely nothing in the record nere or in
the pleadings befcre the Court that even remotely suggests that
it will be legally or technically impessible to remcve the wastes
to a more suiteable site--it is a concern properly addressecd to
Congress. In other words, if that concerm is anything more than
a figment of Defendant's imaginaticn, it is a pelicy concern that
can and should be dealt with legislatively.




grant Kerr-McGee the permissicn ir seeks to dispcse of the wastes
onsite. NRC peraissicn <o perzanently dispese onsit weuld ne<
mean that Kerr-McGee Zust dispese onsite, and weuld not be incen-
sistent with an injunction by this Court ordering Kerr-McGee tO
remove the wastes from West Chicage and dispcse ef them in sueh
place and manner 2as cemplies with both State and feceral law.
Hence, there is no actual conflict between fecderal and State law,

and both can and should be applicd.3 cs. Silkweed v. Kerr-McGee

Corp. ., U.8. , 104 s.Ct. 615 (1883); Pecple ex rel. Scott

v. U.S. Steel Corp., 40 I11.App.3d4 607, 614 (1st Dist. 1976).

b. The other federal statute relevant to this case, the
Clean Air Act, 42 U.S.C. §§ 7401 et sedq., affirmatively au-
shorizes rescrt to State law:

...Congress has specifically authorized the

states %o rejulate radicactive air pollutant
#rom NRC-licensed facilities, Clean Air Act

Azendments of 1577, sec. 122, 42 U.S.C. sec.
7422 (Supp.III 1979)...

Pacific Gas and glectric

company V. State tnercy
Resources Conservaticn &

Bcvefogncnt Cemm'n., 461
U.5. 190, 103 S.Ct. 1713;

1724,n.25 (1583).
Indeed, the legislative nistory of the 1977 amendzents to the
Clean Air Act, P.L. 95-95, rakes clear that with respect to aiz-
porne radiation hazards, CSngTress expressly intended to legisla-

tively overrule earlier court decisiens helding that under the




Atomic Energy AcCt State law affecting radiaticn hazards is
preempted: 4
Thus, the commitiee would nect grlcmnt States

frem setting and enforcing stricter air pellu-
vion standards, and would net follow the hold-

ing of Nerthe’ -ates Power Co. V. State of
Minnescta, 4 1 1143 (8th Cir. 1571),
az?'d 92 s.C , 405 U.S. 1035, 31 L.Ed.2d
576 (1972), - . context of radicactive air
polluticn.

H.Rep. 95-254 (¢5tx C2ng.,
1st Sess.), P.43 n.8 (re-
printed in 1977 U.S. Code
Cong. & Adm. News, p.1121)
(emphasis added).
In shers, Brown is not pinding on this Court cr control-
ling in this case. +s reascning is fundamentally and fatall
flawed, and shouid nét pe followed. Defendant's mocticn for par-

tial summary judgment should therefore be denied.

II. The Primary Jurisdicticn Doctrine Dces
Net Recuire Or Allcow A Stay In This Case

Based on the dissenting opinien in Browm, Kerr-McGee
requests in the alternative that all proceedings in this five-

year-old case be stayed until scme indefinite time in the future.

4 One of the cases that RKerr-McGee relies upen in its
memorandum (p. 8) is the per curiam opinien in Commonwealth Edi-
son Company v. Pollution Contro. Board, 5 Ill.App.3d 80C (34
Dist. 1972). That dec.sion was bpased solely on the ten-recent
decision in Northern States Poewer. In light of Cengress' subse-
quent acticn aIsapprchnq Northern States Power with respect o
airborne radiaticn hazards, the Commonwealth taison decision is
no longer an accurate statement of the law.



Xerr-McGee points to no autherity, other than the dissenting
cpinion in BrewnS, as support for its argument.

In fact, there is no suppert for rerr-McGee's arguxent.
The case law in T1linecis is very clear shat the primary jurisdic-
eion doctrine does not compel, or even allow, a Circuit Court T2
stay proceedings in a case like this. Indeed, most cof the pesti-
nent Illinois case law has peen decided in situations exactly
like this one, where an allegedly pelluting corporaticn attenpted
o delay a Circuit Court acticn grounced in commen law nuisance
and State envircnmental statutes, because cf a pending federal
administrative proceeding. The courts have uniforzly held that
the primary jurisdictiecn dectrine is no basis in such circunm-

stances for a stay of the cireuit Court proceedings. See Villace

of Wilsonville v. SCA Services, 77 Ill.App.2d 618, 626 (4th Dist.

1979), aff'd 86 T1l1.24 1 (1981): Pecple ex rel. Scott V. -

U.S.Steel Corm., 40 Tll.App.3d 607, 609-14 (lst Dist. 1976);

Metropclitan Sanitary District v. U.S. Steel Corm., 30 Tll.App.3d

360, 361-75 (1st Dist. 1975), leave To agp. den., 60 Ill.2d 597,

5 Remarkably, the dissent's discussion of the primary
jurisdiction doctrine relies exclusively on federal cases and
federal authority: not a single Illincis case is menticned. But
Brown was originally filed in this Court, and the cemplaint
sounded in State law only. Removal to the federal courts was
sclely by reason of eitizenship. As such, the applicable law--
and the law that should have peen applied on the question cf
primary jurisdictic --was State law. Exie R. Co. V. Tompkins,
304 U.D. 64 (1938), held that a federal court, exXercising its
diversity jurisdicticn, must apply the law of the State in which
i® sits. Judge Cudahy's reliance on the federal primary juris-
diction deoctrine was acceriingly completely erronecus, and on
that issue his views are entitled to nc weight whatscoverl.




cer=. den. 424 U.S. 976 (1376) (discussing the prizary jurisdic-

ticn dectrine in painstaking detail, and rejecting its applica-
sien in polluticn cases 1ike this cne). As the Appellate Cours

observed in Villace of Wilsonville:

Although many Illincis cases have alluded to
the need of Illincis courts to defer to th
expertise of administrative agencies, ncne
have held errsr to have occcurred because 2
court farled to apoly the doctrine ¢f '"gprimary

ju::sdicticn.“

77 Ill.App.3d at 626 (exm-
phasis added).

Applicaticn of the prizary jurisdicticn dectrine weuld
pe especially inapprepriate in this case fcr at least twWo rea-
sons. First, the NRC proceeding in which Rerr-McGee puts its
hopes is years away #rom cempleticn. The NRC staff, acceording €
recent submissions in that preceeding, is at least a year-and-a-
nal? away frem issuing a new environmental impact statement,
whnich is a prereguisite to hearings before the NRC hearing bcard.
Given the likely protracted nature of the NRC hearings when tley
are ultimately held, coupled with the almost incvitabyc acé-
pinistrative and judicial review to follcw, the NRC process is
likely to extend until scme time in the early 1550's. It weuld
pe most inappropriate to stay shis case, which bears a 1380

docket number, for so leng a pericd of tize.®

6 1+ would alsc likely ke wasteful in the long run.
Assunming, hypothetically, that the NRC concludes that federal law
allows Kerr-McGee to bury the waste in West Chicago, and that at
a subsegquent trial this Court decised that State law prehibits
onsite, burial, Kerr-McGee will have to return to the NIc in or-
der to get federal approval for scome different site that is al-

lowed by both federal and State law.



seccnd, and perhaps Rmore izpertant, the NRC preceeding
is significantly different shan this acticn. Althcugh the physz-
cal subiect matter is the sazme--the five million-plus cubic feet
of radicactive and chemical waste piled at the Kerr-McGee site in
residential West Chicago=--the questicns befcre the NRC differ in
certain important respects #rcm the questicns belcre this Csuz<.
This Court must deterxine whether Xerr-McGee has viclated Il-
lincis statutes and regqulations by its waste-handling practices
at the site, whether Kerr-McGee has polluted air and groundwater,
whether civil penalties under the Illineis Envirconmental Protec-
tion Act shculd be impcsed, =d whether censistently with that
statute Kerr-McGee may bury the wastes in West Chicage. The NRC
nearing becard, cn the other hand, will address the question=--and
anly the questicn--whether Kcrr-xcccd's propesal for onsite
purial satisfies the requirements of the Atcmic Energy Act and
NRC regqulaticns. Morecver, the hearing bocard has decided that it
will not evaluate Kerr-McGee's propesal in light of Illincis pel-
lution standards, scme of which are considerably more stringent
than federal standards. In addition, the NRC hearing beard will
pe constrained by federal law to address certain issues which
this Court need not--indeed, may not7--address under Sec. 42 of
the Illincis Environmental Protection Act (the provision au-
thorizing injunction relief)--fur example, the costs ¢ complying

with an injunction. Given these major differences in focus

7 pecple of the State of Illinois v. Xeeven, 68 Ill.
App.3d 91 (Sth Dist. 1979).

- e



petween the tWe proceedings, the prizary jurisdicticn dectrine

mas no place. CZ. Metrspolitan Sanitary nigerice v. U.S. Steel

Corp., supra, 30 T1l.App.3& at 372; Pecrle ex rel. Scott v. T.S.

Steel Corp., Supra, 40 Ill.App.3d at 61s.

In short, the prizary jurisdicticen doctrine does nct

justify a stay of the proceedings in this case.

in March

has scnme

half has

Conclusicn
when Judge Scidmore denied Defendant's mcticn o disnmiss
1984, he macde an ebservaticon in his written opinien that
relevance here:

(T]his Court is mindful of the histery of
this case which represents a bona fide effcrT
of the State of Illinois ©o deal with an al-
leged immediate hazard T2 the life and prcper-
ty of Illincis citizens. This effort com-
menced in 1980. The case was unilaterally
sransferred intc federal jurisdictiocn by tle
U.S. District Cocurt, who thereupen dismissed
the complaint.

Now three years later the case is returmned
to this Court for further actien. In the
meantime nothing has been done T2 meet the
obvious public need of this allegedly clear
and present danger. ’

- Memorandum of Opinien,
March 21, 1984, p. 4.

Since Judge Scidmore wrote those words, 2 year and a

passed. TRhe parties have devoted encrmcus tizme and el-

fort tc prepare for trial, which is scheduled to begin next

February.

In the meantizme the waste is still sitting in West

Cchicage and, frem all that has appeared thus far, will centinue

to sit there until such tinme as this Court may order ctherwise.

Plaintiff submits that further delay of trial and decision cn the

merits would be centrary to the public interest.




L
!

For these reascns plainti

£2 urges the Court To deny Cle-

fendant's motion and re-affirm tle scheduled February trial date.

Respectfully subzitted,

NEIL F. HARTIGAN
Attorney General
state ©f Illinecis

ANNE RAPKIN

JAMES CARROLL

JIMES COGELAN

JOEN PERCONTI

Assistant Attormeys General
RUSSELL R. EGGERT
Administrative Assistant
Assistant Attorney General
100 West Randolph Street, 13th
Chicage, Illinois 60601
(312] 917-2512

Assistant Atto:ncyfcinc:al
Administrative Assistant

[z feit i~

ANNE RAPKIN ¥
Assistant Attormey General
Environmental Control Division

Floor
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BEFCET TEZ ATCMIC SAFITY AND LSCINSAAC 3CARD

7.5, NUCLEAR REGUILATCRY CILSS.ON

= the Matter c¢2
feckat No. 40-2065-M0
LZRR-MCGET CEEMICAL CCRPCRATICON

(West Chicagc Rare Tarths Facility)

— S S St

PEOPLEZ OF TEEZ STATZ OF
TILINOIS' MCTICN TO STAY FRCCEEDIW

The Pecgle of the State ef Illineis, by thelir attcormey,

Neil F. Hartigan, Attormey General cZ the State of Tilincis, =cve
1nis Beard O stay':u::hcr proceedings in this matter unti

until
is completed in the related acticn in Illinels Cizcuis Couzt foT
DuPage County. By order of Court entered February 11, 1985, =
trial, whick is scheduled to last eight weeks, tegins on Februaly
4, 1l986.

The state court acticn comzenced 5-1/2 years age, in

April 1980. As thn_!ca:d xuows, the complaint alleges that Kez>-
McGee's waste disposal practices~--i.e she pouring of liguid
waste into ¢he sand and gravel a7 2. nd the maintenance -}
solid waste piles--have polluted cthe gocundwater with ;hcnicals
and the azbient air with raden and its daughter products, all In
viclation of Illincis law, and that unless the wastes are remcved
#rom the West Chicago site Tllinecis iaw will continue to be vio-
lated. Statusery civil penaltlies and an injunction are scught.
In this action the Attornmey Gener 1 represents not cnly tle Pec~-
ple but twe Illincis agencies as well, tThe Illinocis Departzent cf
Nuclear Safety ("IDNS") and the Tilineis Environzental Protecticn

Agency ("IZPA").
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3cari disposed cf Rer--McSee's =0Tl

o - :
s S € el i=m hos=k whils and

0
il

=ne Xress CreeX proceedings kY ordering thne Fecrle T2 s2xe St
ergr or different answers to 2 satal of &1 interTsgatoTies (this
couns dces not include the nuzercus subparss zany of these lnTar-
rogatsries entall .1 rmese answers are to te rovided by CctsZer
30. 1In additicn, the Beard ras ordered the Fecple :alprsviio yes

#ureher informaticon about TR i= docu=enz productiorn IV october

P

0, and has crdered the Directers of IDNS and IZPA =2 2ile al-
#idayits, alsc by Cctcker 10, concerning the propriety of ceztalin
cf Rer--McGee's i::n::oqatorics.z Fursher, =he Scard has erierec
that recuests for admissicns te filed by Octster 30 and tha% 3C-
cicns fcr su=mary dispesiticn be filed by Nevezmber 25. Eecaus?2

many of the facts appropriate IcT ad=issicn and the issues 2ppIe”

priate for suzmzmary dispositicn can

ot bhe - identified until after

!

depcsitions, we presuze ehas the Bcard alsc expects depcsiticns

lrs and when the necessity arises, the Pacple will =cve
Bcard ts reconsider its decision with respect To 2 masoricy 2
sme interrcgatories it has ordered tham tc answer. We note for
the present that in large part the Bcard's Order cn interrcgatcrl
answers does not address T2 Pecple's arguzents arnd in scze in-
stances allows Kerr-McGee £0 aveid answering the SOITS cf gques-
tiens the Pecple are gerdered Lo ansver.

2ror the record the Pecple state that iie case relied ugpen
by the Beard for ordering such affidavics is inappcsite, since It
dealt with the issue whetler certain documents ccntained peivi-
leged information. Here, the Board has riled that the inter-
rogatcries thexmselves seek informaticn which is privileged.
Whether or net IZPA Directer carlsen and IDNS Director lash alsc
assert that the int rrogatories seek privileged infor=aticn can-
not add anything. In any event, {# amd when the necessity
arises, the Fecple will previde 2 recuested afiic yitss s
Directsrs Carlscn and Lash.
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s be conducted within ==g nex= few weeks.

For =he Pecple =2 particifate in 2 scned.le LlXe TNiS
arme and simultanecusly :reparte £2> =rial inm JuFagze Csunty s
ghysicall) izpecssible. The parties T2 the Cirsult Cours actien

re presently engaged in taking depcsiticns, as tley have teen
since mid-August. 3y Court order depesiticns were scheduled T°
erd on November l; however, since that weuld be impessizle in

light o2 the trezendous number of individuals t2 be depssed, the

parties have agTeed o extend depcsiticns until Novemzer 15.3 s

af Oc=cber 4, 23 depesiticns have already been taken, and BV

Novezber 15 an additicnal 35 depesiticns will be taken.4 Depecsi-
sisns are now taking place at sme raze cf alzcst cne anc scme~
=imes two a day. In addition o preparing for and takin depcsi-

cions thrsugh Nevexmber 15, the Pecple will be in and out ef cours

dealing with the customary cbstrepersus behavicr of a defendant.
For exazple, the Pecple have already had tc cbtain judisial Te-

- ——

lie? %o force Rerr-McGee to cI=mply with state practice riles

requiring disclosure of the testizeny oI expert witnesses and the
release of relevant docuzments in tle pessessicn ¢f suck wit-
nesses; further relief will be necessary 2 zake Xerr-McGee cco=-
ply with docuzent demands in notices of depesiticn to its curTent

exployees. Turthermcre, Rerr-McGee itsel? has been f£iling =c-

sicns right and left, all to Dbe hears tefore Ncvexmber 15

Ithe parties have stipulated that, Secause of tne exzreme
tightness of scheduling, these depesiticns shall ccver enly is-
sues matarial tc the state acticn.

4rnase depesiticns will include the 7 expert witnesses
designated by Plaintiff and the 1% expert witnesses desisnatec oy
Defensanc.
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After depcsiticns aTe ce=pletad the parties will have =

sile their reguests To 2c3iT facws ani the genuLneness ¢2 decu-
=en=s, update dcoccuzent preductiscn, =ake parzial suzzary judgz=ent

=otisns in corder TS narTow the

ccpe ¢f the trial, prezare ex<
nisiss and testizmecny, and engage i= at least cne lengtly pre-
erial cenference with the judge.

T+ should be clear t=mat, given the Fecple's Tesgpcen©

gibilities in the state court acticn, the Scard's schedule cannct

-

»e zet. Even if the AtTorTeYy Gereral's Cffice could add extI2
~af# =o the present teaz, ticse addivicnal staff cculd net
quickly encugh read the thousands cf pages of pleadings in Tl

case and familiarize thexzselves wien the myriad technical lssues

invelved so as tTo accemplish (zuch less ef®fecnively accoxzpiish)

- -

what the Board wants, which is tle vireual completicn of all pre-

erial activities by Ncvezber 25.
e more izpertant peint, however, is that additicmal
caff are nét available for the West Chicage zatier. on twe ec-
casicns in its Septexmber 26 Memcrandum and Order tle 2card ex-
presses disbellefl :hat‘thq_Pccple are constrained by rescurc
limitations. At p. 25 the Board "admcnishes] the Feczle net ©

clutter their pleadings wit: inapprepriate 'disparate rescurces'’'
F

arguzents." At p. 42 sme Becard speculates "that z~e rescurces <

the [(AttcorTiey General's] cffice are prebably substantial.” These

remarks indicate that the Board underestinmates the effsrt that

complex multi-formzm litigaticn invelves and has a niscsnce

abcut the mangower resguIces cf a governzent cflice like this

—— O o s @ S -G G A S -5 - S Gk eah s cery seew
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eral Anne Rapkin is located and which is Tesgensisie
“sr the Kerr-McGee zatt r--ezploys eleven §=aff attcrmeys Whe
carry a combined case locad of 210 cases. In this 3Zatters a.cre
Rerr-McGee is represented by eleven attormevs of recsri (Ilve as
Covingten & Burling, four at chadwell & Xayser, and twe in-
nouse), not T2 zenticn tle s=2%%g cf law clerks anc saralegals
available for research and otier litigation suppert. Our Divi-
sicn exzploys only twe technical assistants who are respcensitle
#or all cases cn ocur docket. Ker--McGee, by contrast, explcoys
numersus technical staff, at least 2 ccuple dozen cf whcoxz agprpeal

+s have werked con this case; indeed, five cf & have teen

L

designated as exgert witnesses in the state cIuIs action.
Since the Envi;snzcntal Cantrol Divisien csuld not sgpars
other attormeys for the Rer=-McGee zatter (indeed, other Invizen-

—as ¥’ - —as

mental Centrsl Division atticrmeys rave already had te asstTe zany
et ) ..Rapkin's respensitilities in other cases cecause ¢f tle
time commitment required by this one), the Cffice assigmed atToT-
neys from otler divisicns to help cut with depositicns and txrial
in the state court.S These attormeys are ezzloyed in the divi-
sions which defend the State and ivzs officers against acticns in
the courts of Illinecis and the United States. All tihese atTor-
neys carry large case loads; cne of thezm is respensible Icr cver

100 cases.

Sur, Eggerts, who has been involved in this zmatter Icor some
tize, serves the CZiice prizarily as an Ad=imigtrazive Assistant
with special adviscery respensibilities to the ATTeTney General.

———— e — ———— - - some ai e w -
—— Fm————_
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The AtTSIney General's functlcns aTte =2 rTe:zTeasenc a

staze agencies, ceparTIents, meards, and co==issicns inm all
lizigaszicn; %o eniorce oF ad=inistar =ne provisicns ¢ numercis
g=a=u-es such as tle 71linois Envizsnzental Protection Act, Cen-
su=er Fraud and Deceptive Pra ~izes Act, Crize Victizs Assistanc
Acs, ané Charitabls Solicitaticon Act: to institute actions for
the benefit cf the State; to prepare wris=en legal cpinicns upen
request for all state cfficers and zenters oI ccoImittees -1
state legislature; and ©o perfor= any other cuty which is re-
ired of him, frem tize tc tize, bY law. It shculd thus be ap-
parent that the rescurces of the Attormey General's 0IZlce,
whether deemed "substantial'" or netT, are spread thinly cver

nuzercsus and diversa statutor respensizilities. Inscfar as the

w
(o}
i

4 believes that this Office is Iree to assign yet additicnal
attcrmeys to this cne zatler, we respectfully inIcm= the Bcazd

=waz it is =mistaXken.

1

o . T4%
=g functien, like thac<

'4.

As this Beard has ackncwledged,

of a court's, is %o supervise and manage litigaticn in == puklic

[
.a
0

interest--by preventing 2buses cf legal p:occss,‘ censrollin

6An exaxzple of Rerz--McGee's abuse oI this forum is the fact
that, in cppesing the document subpoena to Jazes Grant, Kerz-
McGee persisted in the claim that it had not decided whether T
call Grant as an expert witness even as=pr it had so designatec
mim in the state csurt and nad #ilec a pieading tlere asserting
that the expert witnesses in both the state court and NRC heazin
would be identical. See Exhimits A and B, Eaving thus lied by
emission to the 3card and aveided an order to turm cover docuxents
it apparently wants dearly to suppress, Rerr-McGee refused o
preduce Grant's documents pricr to his depositicn in the state
actiocn and went so far as o swreaten =o guash a docuzent
subpcena issued im thaz forum to obtain the docu=ents. See IX-
piki® €, Even an crder e* court entered Octcoher 2 has Zailes ©°
pry locse from Terr-lcGee the dcSCuUTents in Grant's pcssessich,
s=cugh Plaintiff expects 2 gurener orier to have the desired
eflecT.




cag=s, lizmiting issues, and sc saxe=n, The integrTity of the lega.
systez, and its accessisility =2 cthers Sesiles largs CoImeIET
cisns, cdepends cn the sensizivity of adjudicatsrs TS tahese neecs.
T=is intervencr--the represent =ive @f all Illincis' cltizens as
well as ¢f Illincis' twe interested agencies--sutnits tlat the
public interest will best be servec iI tihis groceeding is stayed
until tme completicn of trial in DuFage ssunzy.’

Cersainly it weuld be preferaile 1I tle pazties'
resources were egual and the Pecple, like Rerr-NcGee, csuld
sizulzanecusly prepare Icor sultiple hearings in 2 cenplex zatier.
Such, unfortunately, is nct tle case’ unegual rescurces are 2
fact of life. Th:puq; granting a stay, tle Scari can address
emat fact in a way which dces nct prejudice RerT-McGee anéd tene-
#its Illinecis' citizens by facilizating the ability of thelr le-

gal representative 2 competently participate in this proceeding.
Finally, the PFecple respectfully susmit that the Bcazd's

=aticnale for the Septexber 2§ schedule is incerrect. The Bcazd

states; "r3]ecause both tle Pecple and Rerx-McGee kave raised

arguzents concerning tle pessible preexpticn of State regulatien

early rescluticn of this proceeding could be beneficial in detex-
mining to what extent an actual conflict exists tetween State and

Federal regulaticn." (. 42) Precisely the cppcsite prepesiticon

-

is the correct cne. That {s %o say, even if this Bcaxd apprsoved

Kerr-McGee's deccomzissioning applicatien, that weuld constitute

31 e Wi
unable t2 pregerly litigate this proceeding under tle Septexter
26 scheduling crder: "(Wle appreciate tnat sunsel's t2
devese %o =his proceeding xzay ke af%ez-ed -y The state cIurs
AR - "

--b-;‘--cpn .

Teme Board itsel? has ackncwledged that the Fec:l




no mere than a permissicn 3 sse csmpany =S Zecsmmissisn tle s.te

-

in the manner zcst cengenial =z itsel:l. *e weULd nStT sonstotite

an crdsr .orb.diinc the conpany To acgiLle anco2er srsserty (e

C.‘

make use of cne it already owns) and bury =-e wastes there. Cnly
such an order would procduce she "actual conflict"' tetWeen stTate
and federal regulaticn which results in the displacezent < staze

law. Merrill, Lymeh, Pierce, Fenmner & Smith, Inc. V. Ware, 414

g.S. 117 (1973). ©On the ctler mand, if the state court lssues
the injuncticn the Pecple have asked for, t=e West Chicagc sit
as an option for dispesal will be lest t2 the cecmpany, and its
pending decemmissicning applicaticn =ccted. Thus, rescluticn c2
sne state court actiecn pricr to fus reter proceedings here weml b
reneficial in determining whetler additicnal energy cught to De
expencded by 2ny of tle parties or the Bcard in connecticn Witk

Rerr-McGee's prasent propesal.

In s:=, the Pecple cannct physically cs=ply with the
Boars's Septenter 26 order while sizultanecusly preparing IoT

trial in DuPage County--a #=ial which was scheduled Zcntis ags in

an action which was ccmzmenced zore tian three years before thl

ene. For this reascn the public interest will mest efficacicusly
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se served oy a stay of the preceeding
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impesizion of a mcre cumlersch sracedure Whislh will enly

delay ccmpleticn cf whis ghase c¢f Zdisccovery.

4. Conclusicon

For the foregoing reascns, plainciff's Emergency Motien

For Relief Regarding Exper= Witnesses shculd be denied.

DATED: Octcber 2, 1985

CF COUNSZEL:

Peter J. Nickles
Thecdore Vecrhees, JI.
Covingson & Buxling

1201 Pennsylvania Ave., N.W.

P.0. Box 7566
washingeen, D.C.
(202) 662-5000

20044

Respectfully submitted,

KEAR-McGES CEEZMICAL CORPQ

C.

Iss At

TICN

-
cys;/

John C. Bershefl, Jr.
Thomas P. Eealy, JT.
Chadwell & Rayser, Ltd.
8200 Sears Tower

233 §. Wacker Dzive
Chicage, IL §0606-6532
(312)876-2100

DU PAGE COUNTY I.D.+#13673
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BY TEZECCPIER

Anne Rapkin, Esqg.
Assigtant Attormey General
Stace of Illinois
Envisonzental Comtrol Divisicn
100 west Rarndolph Stseet - 1l3th Floer
Chicage, Illinois 60631

Re: Pecple ¢f the State ¢f Illincis v. Xerr-McGee
Chemical Corporasion, 80 CE 258

Dear Aane:

This letter is tc provide yeu with a summary of the
exper+ testimcny that XerT-McGee will present at trial. As ycu
wvill recall, I indicated during our meeting aftser the Preahearins
Conferecce in the NRC proceedings ¢n Septenters 11 that I weuld
forward this informaticn ¢ you today. 1

Because Xerr-McGee is a defendant, the testimony of itse
vitnesses will be primarily directed at respcnding to the State's
case. Altheuch your letter to me of Septenber § dces provide
some indication of the matt=ers that will be covered by yous
experts, =he precise scope of the testizeony i3 imposesilble =0
digegrn. Thus, we have pade an effore zo anticipace the areas
that youor experts will cover and to define the thrust of cur
expected testimony in response. Rewever, as the precise contours

4 the State's case beccme more clear, the matiers covered by our
witnesses may change. You shoulcd assume that Xerrz-McGee will
present testimeny ' . rebut the entirety of the State's case.

Your letter has enabled us tc determine that it may ncv
e unnecessary %o designate as experits sime 52 the individua.s
listed in my Letter of August 30. Thus, Messrs. till, Sghornick,
Shelley, Stauter, and Smith are not pregently listed as exgerts.
Eecause of their extensive baskground on matters relating tc this




JOVINGTCN & SV ALUING

Anre Rapkin, ZsC.
Septemser 15, 198¢S

Page 2

procccdinq, howevar, they =27 vell De iopcrtant witnesses fa2
Rerr-McGee. .z additiom, cpon learning frem ycur letiel ef
Septexzber 4 that M=, Minnizg will offers evidence as o whe
effeces of "izcught, disease and burrcwing animals® ca the cap, I
have acded cne addisicnal name (Dr. Geozge Ware) =C ourl 1ist o2
experts.

Rerz-McGee's list nf expert witnesses and ¢te sukstance
of sheir testimony can e suzrarized as follovs:

Fucene Andrews. MrT. Andrews will descrile +%e civil
engineering anaLyses Tnat have been undersaken to predict and
assure the performance of the dispcsal cell. He will discuss tle

long=terz integuity of +he cell, inclzding such matters as 1ts
ability to withstand ercsicnal forces.

Douclas B. Lhambers. Dr. Chazbers will sestify as t°
sme basic pRysica. princip.es goveraing radicactive cdecay. Fe
will alsc discuss the s-ansport to the envizonmenst cf the
radionuclides of the type ard in the cirzcumstances present at t:
West Chiczago site.

Cc. W, Fetszer, OCOr., Fetzerl will testily cn the tasgic
principles governing tle movenent and chemistIy ef grcondwater,
en the hydzcgeclegy of the site and eurromnding area, and the
characterigtics and uses o4 groundwater in the aguifers in the
regicn. Ee 2ay alsc 4estify as =S sne adeguacy ¢2 Rerz-McCae's
grsundwater monitoring program. |

Wwilliam Ganus. Or. Ganue will offer testincny as <0 ‘
the past ana present =hezical conditica of ground azd sursace |
water at the site,

James L. Grant. DT. Grans will testify as = the
post-closure g:eunzaacez regize that will exist s+ the site. ODr.
Grant will cffer testimony that discusses ene concept, functien,
and predicted pecfcroance af the containzent cell and shat
establishes the consistency ¢4 enesgize stabilization wish the
proper management of the west Chicage materials.

porser C. Rncwles. COr. Znowles will testify that the
sacpling pregzam That was aesigned DY Xerz-McGee is adegquate T2
characterize the matesials at the site.

Jord Ogterber=z., LI, nstersery will offer ceagtineny 2s
' o the long=term STadi.ity of sne cell. He will discuss the
#cundasicn under the cell and the 2bsence o4 any significant

t settlenment of the wastes.




COVINGTEN & BURLING

Azre Rapkiz, IsQ.
Septerber 16, 1988
Page 3

Oktavy 2. Ozsmnall. ». Oz4unali will testify concemm-
7 .

ing the polt-clcsnre Tacd.cLogica

* impacts. Eis testimczy wii.

focus cn the raden flux ¢vem the cell, and the caleculasicn ¢f the

transport of any emissiczs frem

Frank Parker -- Dr, Pa
#
t-e consistency o the Rer--McGe
active waste managemant.

Garet 2. Van de Steeq.
testizcny concerning toe analyse
sazples azd as to the vazicus ¢h
cell performance (e.g., solubili
neutralizaticn!.

Dr. George Ware == Dr.
self-gustaining vegetative cover

T told you that I weul
exper:s are 2CwW seen 38 having 2
witnesses., Ia light of ycur let
tastimeny from DT Jeho ‘Anxier,
you should be aware chat he is »
offer testimozny, i2 necessary, ©

the cell in the exvizonze=nt.

rker will cffer testizeny as =2
e propesal with propes radic~

e= Dr. Van de Steeg will offer

s of ~he was:ze 2z grsundwater
emical congiderzticns that assure
ty of the wastes,

warze will testify that 23
can be established ca tle cell.

A also indicate if any ¢ our

low probability of appearizg as
ser, we dc not feel we will need
but in 2z abundance ¢f csusicn,
vailable 2c us. Dr. Auxiel couled
s radiasicn dosimessy, 2s well as

radiation scurce terms azd pathways at the Hest Chicage site

af-er stabilizaticn.

: As I indicated rrevicu
expeart who will restify »3 €0 t2
~isks rssulting from the site.
present testimony 3”7 IO the risk

sly, Xesr-McGee will identify an
e de mizimis radiclegical health
In scc-sicn, Rerr-Mclee will
s and ccsta asscciated with

disposal of the tallings other than in West Chicage. Scme of ¢th
above-listed experss (and/or perhaps otters) may testify on tiis

\subject; I will notify youm premptly of the resules ¢f cur
deliberations oo this matier. Finally, Rerr-McGee will identi?s:

a toxicslogist to sespond to the
colegist, if the State stould de

Lat me note that if th
the adeguacy and accuracy of the

restimony of the Stacte's LORi=
eide to identify such a witness.

e State decides nct to challenge
waste sampling results, it may

not prove necessary for Xerc-McGee %o call Dr. Tnowles 25 2

witness., Mcrecver, a portica of
prove unnecessary.

ec: Thomas J. McDaniel, EsG.
Jehn C, Berchnf® 7= P

i Sb: o e

Dr. Van de Steeg’'s testizony may
g 3

.inFe:cly,

A P

Peter J. Nickles
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IN TEZ CIRCUIT COURT FOR rus L8TE JUDICIAL CIRCTUIT
DU PAGE comNTY, TLoINCIS

peopLlE OF ez STATE oF IZLINCIS,

Pzaiatiﬁz.
v. Ne. 80 cE 298

)

)

)

)

)

)
KZiS-HcGE: CEEMICAL coaronar:cn. )
a Delaware co:pc:acicn, )
pefendant. 3

RESPONSE oF KIRR-MCGZ!'C!ES:CAL CcORPORATICN
TC PLAINTIFT'S EMERGENCY MOTICN
FOR RELIZT REGARDING EXPERT WITNESSZES

As noted ia pla&ntizi‘s prief, this ig a complex case
iavelving ehe federal dcccznissioninq anéd cleanup cf a
former shoriuxm and Tarte ogxt:s grocessing slant % wes<T
chicage, g1lincis. the United graves Nucleas ReguLatSTy
Commissicn ("NRC®) has 2 proceedins ecurrently underway
pefore the NRC'S Atomic Safety anc ticensing Board ("ASL3")
to decermine che best procecuse oz deccmmissicnzaq chis
facility and pc:nsnag:ly AisposSing el 1ow-level radisactive
waste macerials 1ocated at the site.

This instant p:ocoodinq has teen sending £or mere thal
sive years, and discovery is now 2%t {zs most active phase
with depositions going forward daily in locations arcund
the countIy- The plainti!! nas filed 2 mozion seeking
rulings on three p:ocodu:al questicns enat will arise during
the next phase ot discovery: iavelving experts. plaintifs
nas styled izs request an "emersency motion,” and brought

ie en for hearing during 2 cemgoTary absence of the p:lsiding




cu::enzly ene SuBl
' s as the

meny are con
NRC.

Amendacn: B=C

ce natt:i;l
The second NRC PFCT

« the sacili®y size.
;:ococ&inq--izvclvcs

contninnsne cell 2
o as che zres 5
-erials locn:cd

ehat £1lows
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-« Thomas gealY: Jz., 8 agcorney of -ecsI% ces2:2?
enat > caused 2 copy ©%F
pesponse of Kc::-McG ical GOFF sazicn
vo Plain igs's Emerses Moticn for geliel
loqa:dinq £xper® wi“acssos
Lo pc:sonnlly scrvod wpen counsnl 4-11 pl;in:i!f, anne RapRID/
Ansis:;nt Atto:acy Gcnc:ax. tvni:onncntal contIo=- Divisiony
13eh Floor, 10 wes®t R;ndolpn gereet cnicase: p 8 inois. on
octcber 2 1985, pefore §:00 P-®°
1 alse ceztilY ehat * caused 3 P-1->4 of the aforemen
wioned documcnt vo te naxlod o the £cllcvan -] sel £c7
pla;nti!!.
greven Seip+®r £sS
g1line s De® rement of yuclear gafety
1035 er pack prive
Sp:inqtte ' 62704
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matters, and certainly October ll, which i{s 37 days, is
plenty, and we would hope that the Board would not deviate
from that position,

JUDGE PRYE: I think we will give you a ruling on
this when we have the papers on the certification matter in
West Chicago before us and when we have the answers to the
Staff's motion to hold Kress Creek in abeyance.

But I want to caution you. We are not at all
sympathetic to delaying until next year.

MS. RAPKIN: We understand that, Your Honor, but wve
need to make our position clear on the record.

JUDGE PRYE: I understand that, and you certainly
have every opportunity to do that,

MR. BEGGERT: And just so the record is clear, Your
Honor -~ and I say this vitq all zespect to this forum and to
the parties -~ i{f we're in a position where wve're being
forced, whers ve're being squeezed -~ and I think that's the
attempt that is going on ~-~ and where I think there's an
attempt to derail a trial date that wvas set last February in a
case that's five and a Nalf years old, we may have to move
against Kerr-McGee for an injunction against them proceeding
in this forum in the State Court. The State Judge does have
that authority. ! hope it doesn't come to that, but I den't
wvant anybody here to walk out of here today and say that I

didn't put them on notice.



BEFQORE THE ATOMIC SAFETY AND LICENSING BCARD
U.S. NUCLIAR REGUIATCRY COMMISSICON
In the Matter of

KERR-McGEZ CHEMICAL CORPCORATION

)
) Docket Neo. 40-2061-M1
)

(West Chicagc Rare Earths Facility) )

PECPLE'S POSITION ON WAIVER OF PART 51

At the September 11, 1585 pre-hearing conference the Board
instructed the parties to comment on its prepesal to request the
commission teo waive certain requirezeats o2 10 CFR Par= 51 and
permit the hearing in this matter to take place next Suzzer, i.e.
aster the draft supplemental environzental statesent is issued
but befcre iho ¢inal supplemental environmentzal statement is
issued.

Sec. 51.100(a) (1) (ii) provides that the decisicn on a pro-
posed action may not be made until thirty days after netice has
been published that the FIS has been filed with USEFA, and Sec.
£1.104(a) (1) provides that the Staf? may nct take a pesiticn on
environmental matters until the FIS is filed with USEPA. The
purpcse of these provisions to assure that the goals of NEFA are
fulfilled by allowing all {nterested persens and public agencies
and officials an cppertunity to comment on the draft environmen-
tal statement and allow th; NRC staf?f an adeguate epportunity to
consider and react to those comzents before adepting a final
positien on environmental matters. Thus, Part 51 is concerned
not only with Stafs consideration of the views of parties to the

proceeding but also of non-parties who want o pe, and should be,



heard.

The Pecple believe it is premature =2 take a position en
vhether the public interest would best be served in this case &V
waiving these provisicns of Fart 1. First, Kerr-McGee's pending
license amenczent applicaticn and the staff's forthceoming DSES
may be mooted by the cutcone of the DuPage County Circult Cours
actiocn to be tried this Winter. IZ the Court rules as Plaintiis
has asked it to rule, it will #ind that the wastes have caused
and will centinue to cause violaticns of state law (including the
Illineis Envircnmental Protection Act, 11l1-1/2 Ill.Rev.Stat.
§§1001 et sec.) and must therefore be remcved from the site and
dispesed of elsewhere: In that event, the cption cf tle w;st
Chicage Site will be gone; Kerr-McGee will have to find anctler
location for dispesing of the waste, and will have to propcse
such other leocation to the NRC in an entirely new license anenc-
ment application. Any perzission which the Commission might ul-
timately give to Kerr-McGee o pury the wastes cnsite ill have
been rencered completely ineffective by the state cocurt's actien.
We emphasize that the Commission's ultimate approval of Kerr-
McGee's present application can in no way preexpt Judge Hen i's
authority. The most the Commission can do is give federal sance
tion to what the Stafs has characterized as Kerr-McGee's "pre-
farred” ﬁlnn (see Bl0 of the Affidavit of William A. Nixen dated
June 9, 1580 and filed by Kerr-McGee in the U.S. District Court

for the Northern District of Tilineis in Pecrle v. Kerzr-McGee,

80C2276.) In so deing the Commission may express its view thats

the cost to Kerr-McGee is not worth the tenefits ¢f moving the




waste to anotler lecatien.* But that does nct constitute 2
deterzination that the wastes could not safely be dispcesed cf
elsewhere and therefore zust be left in Wes: Chicage. gCniv such
a Comzmissicn determination == 1.6., 2 deterzination that the West
Chicago site is the scle acceptable site, anywhere in the Natien,
for dispesing ¢f the wastes == would create the type cf conflict
wish state law capable cf preexpting Judge Henzi's autherity.
Second, assuming the company's present applicaticn is net
mocted by state court action, the propriety cf vaiving Part 51
can best be evalualed after we see the SDES. Depending con the
SPDES's ceonclusions and the complexity cor controversial nature cf
the bases for those conclusicns, the §taf? zight deo better o
grapple with the public comments at the internal administrative
level before rushing to defend its pesiticn in the acdversary at-

mesphere cf a hearing.

lplaintif? notes that in deteraining whether an injunction should
issue under the Illinocis Environmental Protection Act, the state
court will not consider such egquitable factcrs as the cost %o
Yerr-McGee of complying with the statute. Pecple v, Keever, 185
N.E.2d4 804, 68 Ill. App. 3d 91 (Sth Dist. 1879).




whether %o seek 2 vaiver, should awalt the ¢

tn sum, the Pecple believe that the Bcard, telcre cecicl

“ey

zpletion ¢ the

DuPage County trial and, i¢ necessary, the issuance of the SDIS.

ANNE RAPKIN

JAMES CARRCLL

JAMES COGHELAN

JOHEN PERCONTI

Assistant Attormeys General
RUSSELL R. EGGERT
Assistant Attormey General
Administrative Assistant
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Cchicage, Illineis 60601
(312) 917=2812

Respectfully submitted,
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ROLLINS ENVIRONMENTAL SERYICES (FS), INC., 3 Delaware
Carporation, Plaintiff-Appellant, v. THE PAR[SH OF ST.
JAMES, a political subdivision of the State of Louisiana, et
al., Defendants-Appellees
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Slip dpinicn

This case presents a classic confrontation gver the principles of federalism.
Appellant Rollins has gevelopead a natignal systes of toxic waste disposal
facilities and wisnhes to locate an intermediate processing plant 1n St. James
Parish, Louisiana. No cne contends in this case that Rollins' proposed and
existing facilities, and its plans for operating tnem, do not confors tO
Congress' girectives in the Toxic Substances Control Act and to applicatle
regulations issued Dy the Environmental Protection Agency. Nevertheless, (he
parish, for reasons that are not gifficult to comprenend, does not want this or
any other toxic waste propocal facility located within 1ts Qoundaries. After
passing an ordinance that gxplicitly prohipiteg the type of toxic waste disposal
at Lssue here, the FParish gettled on a version that accomplisheg ingirectly wnat
the earlier ordinance set out to accomplish girectly. The gistrict court, Beer,
J., found as a fact that the second grginance amounted to an cutrignt
prohipition of Rollins' activities, but gecigded uyltimately that it lacked
subject matter jurisgiction gver the case. we hold that there was jurisgiction
and conclude that ®the challenged orginance has peen preempted Oy the Toxic
Supstances Control Act.

[. FACTUAL AND FROCEDURAL BACKGROUND

Slip Opinion

Plaintiff-appellant Rollins Environmsental Services (FS), Inc.
(" Roliins* ) 1s in the business of handling, transparting, and ¢leaning ug
hazardous wastes. This case arises from Rollins' proposed treatzent of certain
particularly toxic and geadly sudstances known as polychlarinated oipnenyls
(*PCBs*) that are found, among ather places, in the insulating fluid of large
electrical transformers and capacitors. PCBs are carcinogenic agents, and airect
exposure even to minute gquantities of thems can pe fatal. For this reason
Congress established in the Toxic Substance Control Act ("TOSCA") a droad range
of programs to dispose of PCBs safely and to phase out thelr use. P.L. 94-467,
15 U.5.C. § 2601 et se. (1976).

In November, 1984, Rollins commenced PCB disposal operations at a facility
located in Union, Loutsiana, in the Parish of St. James. The site of the
facility is about one-gquarter pile from the Romeville Elementary School.

Rollins planned to receive obsolete electrical transformers (some welgnine
several thousand pounds) at the facility Dy truck or rail, to drain off the
fluid containing PCB's, and to rinse aut the interiars of tne transformers witn
diesel fuel. The insulating fluigd and spent diesel fuel would then De placed in
containers and shipped to anotner Rollins facility in Texas faor final
disposal; the transformers themselves were to be shipped to & langfill in Nevada
for ourial. 2 Record on Appeal, Transcript of Proceedings (“Tr.") at 88. This
procedure was gesigned Oy Rollins as part of a naticnal programs for the safe
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Slip Optinicn

gispasal of PCB's. Rollins has gecontaminated thousanas of transformers in
this way, as specified Dy EPA regulations, See 40 C.F.R. 761.40-761.79 (1984),
and tts Texas incinerator 1S gne of only three in the nation approveg far tne
gestruction of large quantities of pCBs. Tr. at 91, 95-98, 100-0é. n1

ni See alsc Defencant's Exnipit 3 (letter from EFA agministrator to Rollins
stating in part that “A PCB disposal permit is nat requirec for an activity
which 1s specifically authorized by the PCB disposal regulation. Therefore, you
pay drain and flush PCB transformers in accordance with the procedures gescriged
in 40 CFR 761.60(B) (1) without an EPA permlt.”).

The first snipment of transforasers arrived in Rollins' Unign, Loulsiana,
facility on Novemger 27, 1984. On Decemger 19, 1984, tne St. James parisn
Council enacted Emergency ordinance 84-29, "An Qrginance Regulating Hazardous
Wastes and PCBs tn St. James Parish,” which proviged in part:

The treatment, storage, and gisposal of polychlorinated
biphenyls (PCB and PCB's) at commercial waste gispasal
facilities within the Parisn of St. James ls neregy
prohibited.

Slip Qpinion

The transparting of polycnlorinated gi1pnenyls (PCB
and PCB's) through the Parisn of St. James shall require
that the transporting agent supply a manifest to, and
obtain a permit from, the Sheriffs (sicl Departament of
St. James Parisnh. :

Two days later Rollins prought an action in the United States District Court
for the Eastern District of Louisiana, challenging the Ordinance as viclative of
the Commerce Clause and Supremacy Clause of the U.S. Constitutiaon and desanding
geclaratory and injunctive relief.

Ordinance 84-29 resained on the books far less than a month. At its next
seeting, On January 29, 1985, the St. James Parish Council repealed Ordinance
84-29 and replaced it with Esergency Ordinance 85-t. Tr. at 19, 71. The new
Ordinance is styled “An QOrdinance chulatnguConncrcxal Solvent Cleaning
Bu.inesses in St. James Parish,* and it incluges the following “proniditions”:

A. No cosmercial solvent cleaning pusiness msay e
conducted within gne mile of any area of special

l anl A\
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concern.

8. No cossercial solvent cleaning business may 0e
located in an area of special gnvironmental concern
or conducted so as to drain or discharge any spent
solvent into any area of special environmental
concern.

C. No comsercial solvent clganing Dusiness may conduct
any part of the ¢leaning operation except In a “contained
area” as described 1n this grdinance. nl

Rollins amended 1ts complaint to challenge Ordinance 85-1, and it is this
Ordinance that is at issue in the present case.

n2 The Ordinance defines an are. of special concern as "3 school, day care
center, nursing home, grain elevator, public building or auditorium, hospital,
church, or theater”; an area of speclal enyironmental concern as “a flocd
nazard area or flood plain, wetland, surface or subsurface arinking water source
in St. James Parisn“; and a contained area as “a concrete slap at least twa feet
thick and sloped to collect any soilled solvent."” The Qrainance also i1mposas 3

S§lip Opinion

aumber of special builaing requiresents an commercial solvent cleaning

bus inesses and empowers the parish Council to geteraine whether "a need for the
proposed facility exists and the proposal is the pest alternative tO fill that
need.* “(0In site cleaning or decontamination Dy any Qwner ar his -contractor”
and “sachinery Qr sotor yehicle repair dusinesses” are specifically exempted
from the scope aof tne Ordinance.

A full hearing was held in thne gistrict cnurt on Rollins' regquest faor &
temporary restralning orger. Rollins put on four witnesses: the Presigent of
St. James Parisn, a civil engineer and land surveyor, a msesper of the St. James
Parish Council, ana the Vice-President of Rollins. After hearing thetir
testisony and the arguments of counsel, incluging that of an Environmental
protection Agency (*EPA™) representative, tne district court found as a fact
that Ordinance 85-1 amounted to, and had the practical effect of, an apsolute
prohidition of Rollins' activities in the Parish. See Tr. at 137-38, 139, 145,
149-50, 154-55. Nevertneless, the gistrict court determined that it lacked
subject matter jurisdiction and dismissed Rollins' sult. The key factor in the
court's decision seems to have peen the EPA's ampivalent position on the issue
of preesption. See 1d. at a3-8s, 117-1¢, 150, 181, 152-53 (gescriping EFPA not
ambiguously confirm that Orginance 85-1 was preempted unger TOSCA, the court was
reluctant to disturd what 1t saw as an gtnerwise legitimate exercise of the
parisn’'s political rulesaking and the local police powers.
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[I. JURISDICTION

The issue of jurisdiction 1s a threshold satter. Although some consideratin

of the merits may gccasionally te necessary far a decision gn jurisgiction, in
this case the gistrict court need not nave looked very far to fing jurisdiction.

The sost obvious scurce of federal jurisdiction in this case 1s 28 U.S.C. §
1331, which confers original jurisgictica an the gistrict courts to adjudicate
*all civil actions arising ynder the Constitution, laws, or treaties of the
Uniteg States.” In 1ts amended Complaint Rollins 1nvokes, inter alia, the
Supremacy Clause of the U.S. Constitution, tne Commerce Clause of the u.S.
Constitution, and specific provisions of the Toxic Substances Control ACt 3s
pases for its claims. for a finding of federal guestion jurisgiction 1s not
incumbent on the party asserting jurisgiction to graove in advance that it will
yltimately prevail on tne perits of tts fegeral claims. Bell v. Hood, 327 U.S.
478, 682 (1944). Rather, the party asserting jurisdiction need only advance
plausiple, colorable claims tnat "arise unger” federal law. As the Sugreme Court
stated in Oneiga [ndian Naticn v. County of Oneida, 414 U.S. 661 (1974), far
purposes of jurisgiction it ts sufficient that a party present claims that are

Slip Qpinion

not "sa insubstantial, tmplausible, foreclosed Dy prior decisions of this Court,
or otherwise completely gevold of serit as not €O {nvolve a fegeral controversy
. . . whatever may Qe the ultimate resolutign of the fegeral 1ssues on tnhe
perits.” [d. at é6é-67; see also SED, Inc. v. City of Dayton, 515 F.Supp. 737,
740-41 (S.D. Ohio 1981) (EPA'S position on preesption of ordinance regulating
pCB's irrelevant to issue of jurisdiction).

In this case it is clear that federal law supplies gssential elements of
Rollins' claims. First, Rollins asserts that Ordinance 85-1 regulates an
area of concern that 1s expressly preespted under TOSCA, § 18(a)(2)(B), ana thus
directly viglates the Supremacy Clause of the U.S. Constitution. Second,
Rollins maintains that Ordinance 85-1 conflicts with implied Congressional
goals and purposes, expressed through enactments in the same field-namely, tne
comprenensive legislative and regulatory schese gnacted in TOSCA-and 1s thus
uynconstitutional unger the implied preemption goctrine of the Supremacy Clause.
finally, Rollins alleges that the Ordinance constitutes a substantial burgen
on interstate commerce and theredy viglates the Commerce Clause of the U.S.
Constitution. Clearly, these claims are plausible enougn and present
sufficiently substantial federal guestions to get Rollins into federal court.

n3
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n3 Since we find federal questicn jurisdiction unger 28 U.5.C. § 1331 1t Is
unnecessary for us to consiger wnetner, as appears to De the case, feceral
jurisdiction would also lie in the gistrict court uncder 28 U.S.C. § 1332
(diversity jurisdiction) and 28 U.5.C. § 1337 (Jurisgicticn under commerce
regulation).

Qur finding of jurisgiction 1S puttressed by the fact that appellee St.
James Parisn did not serigusly contest tne 1ssue in its grief and virtually
conceded jurisdiction at gral argusent.

[II. SCOPE QF REVIEW

Qrdinarily we would have no gccasion to reach the merits of a case dismissed
in federal court for want of jurisdiction. In the present case, however, 1T 1S
clear that the district court based its jurisgictional ruling on the merits of

Rollins' fegeral claim. A orief examination of the record confirms this
interpretation of the proceedings pelow.

At the outset of the hearing on Rollins' request far a temporary
restraining arger the district court directed counsel for botn parties tC

Slip Opinicon

focus their efforts on the “threshold® issue af jurisaiction. Tr. at 4-5. The

court then procegeded to hear four witnesses, noting that “tne whole guestion of
preemption seeas to require a certain amgunt of, [ guess you would have to say,
testimsony on the merits. . . .* [g. at S52. The witnesses testified in getail on
such diverse subjects as the porosity of concrete, the location of a 1,000-year

flood plain in St. James Parish, and the volume of water that would pass tnrough

an eight-inch water line at sixty pounds per sguare inch pressure during six
hours of continuous use. At the end of this testimony, and after hearing the
arguments of counsel, the district court concluded that, out for 1ts perceived
lack of jurisdiction,” the district court stated,

then [ would have to say to the very able and I think
distinguished parisn Council, you all are 1in trouble.
Because [ think as a factual satter, the result of -
your Ordinance, however well intended, however much
was your feeling that that was the will of the peogple
you are elected 0y, the fact of the matter is that

it does effectively kick Rollins out of the Parish,
{nsafar as this activity 1is concerned.

la. at 154,
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As will oe egre fully developed below, the purpose ang effect of Qrginance
85-1 are the only real factual issues In this case. On these 1ssues, the
dgistrict court made gxplicit findings of fact. See id. at 137-38, 139, 145-50,

154. né

né [n reaching the merits of this case we note that counsel for both parties
priefed these lssues fully. In their priefs, and at gral argument, datn parties
appear to have acknowledged tne propriety of appellate review on the aerits. See
Appellee's Brief at 2 (*In order to getersine that ordinance 85-1 was Dona fige
the Court had to hear the gvidence about what the gradinance dig and what
Rollins proposeg to do. All evidentiary issues were fully explorea in the
Court pelow."); id. at 3 (“Statement of the [ssues presentea for Review'); 1d.
at 19 (*The. . .jurisdictional issue is closely intertwined witn the merits. fFor
this reason, as Rollins concedes in prief, the case was fully tried in the
court below. All evigence to support the Rollins claims 1s now tefore tnis
Court.*); Appellant’'s Brief at 21 (“Remand of the case for findaings as to the
applicapility of the grdinance and its valigity is unnecessary, ang would be
wasteful of judiclal resgurces since no issues of material fact remain and the
legal tssues can ne fully briefed and argued in this appeal.”); Appellant's
Reply Brief at 31 (“The question of whether QOrdinance 85-1 1§ constituticnal,
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as well as the guesticn of whether subject matier jurisaiction resiges in the
gistrict court, should both de gecided in tnis appeal."); see also I[ngepengent
Bankers Association v. Heimann, 613 F.20 1164, 11467 (D.C. Cir. 1979, cert.

genied, 449 U.S. 823 (1980) .
Iv. PREEMPTICON

The overall purpose of the Toxic Substances Control Act was to set in place a3
comprenensive, national scnese to protect humans ang the environment from the
gangers of toxic subdstances. Congress recognized that state and lacal ordinances
sight thwart the effectiveness of a national legislative and requlatory scneme;
accordingly, section 2 of TOSCA states that “the gffective regulation of
interstate commerce in such chemical substances and sixtures alsa necessitates
the regulation of {ntrastate cosmerce in such chemical substances and mixtures.”

15 U.S.C. § 2601(a)(3). nS
nS The House repart on TOSCA explains that

The Committee has extenced the reach of the regulatory autnarity of the dill
to all chemical substances and mixtures wnether an interstate comserce or not

L e———— e
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since the size and scope of the chemical industry makes 1t impossidle to
gistinguish between tnhase in interstate commerce and tnose wnicn are not.
further, commerce 1n those whicn are arguadbly only in intrastate commerce may
affect commerce in thase which are in interstate commerce, and consequently
there cannot te effective regulation of the latter witnout regulation of tne
former. Also regulation of only those in interstate commerce without regulation
of the others could depress commerce and discriminate against those in
interstate comsserce and agversely burden, obstruct, and affect such commerce.

H.R. Rep No. 94-1341, 94th Cong., 20 Sess. (1976), reprinted in House
Committee on [nterstate and Foreign Commerce Legislative History of the Toxic
Supstances Control Act at 417.

Sections 2604 and 2605 of Title 15 are the basic provisions of TOSCA
sandating a comsgrenensive regulatory scneme for toxic substances. Section
2605 (e) (1) praoviges in part:

(e) Polychlorinated piphenyls.-(1) Within Six months
after January 2, 1977, the Adainistrator shall promulgate
rules to-

§1ip Opinion

(A) prescribe sethoas for the disposal of
polycnlorinated oipnenyls, and

(8) require polycnlorinated piphenyls to 0e marked
with clear and adequate warnings, and instructions,
with respect to their processing, distripution 1n
commerce, use or disposal or with respect to any
compination of such activities.

To effectuate Congress’ national regulatory objectives, Section 18(a) (2) (B)
of TOSCA, codified at 15 U.S.L. § 2617, contains an explicit preemption
provision, which reads as follows: ™

Preeaption

Except as provided in sugsecticn (R of this section-. . .

Vot A g 1Y M nal A\
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. . . Lf the Agministrator prescribes a rule or
arder under section 2604 or 24605 of this title (other
than a rule imposing & requirement described in subsection
(a) (6) of section 2605 of tnis title) wnich 1S applicaole
to a chemical substance or mixture, and which 1s gesigned
to protect against a risk af injury to health or the
environment associated witn such substance ar sixture,
no State or political subdivision of a State may, after
the effective date aof such requiresent, estaplish ar
continue in effect, any requirement wnich 1S applicanle
to such substance or aixture, or an article cantaining
such substance or mixture, and wnicn 1s designed to
protect against sucn risk unless such requiresent (1) 1S
identical ta the regquirement prescribed by the Agministrator,
({1} 1s adopted unger the authority of the Clean Alr Act
gr any fFederal law, OF (1i1) prohibits the use gf such
substance or mixture in such State or political sudgivision
(other than its use in the manufacture ar processing of
other substances ar mixturesi.

1§ U.S.C. § 2617(a)(2)(B). né

Slip Opinion

né Congressman McCaollister, the floor manager of the bill, explained the
preemption provision as follows: State law 1s preempted gnly when the EPA has
issued a rule under section 4, saction 5 gr section & (of TOSCAl. If the EPA has
not acted, the States are free to act. If the EPA has acted, then the States
sust apply for an exesption from the preesption.

Before the State can put 3 different requiresent into effect, it has to ask
for an exesption from the preesption.

This pravision was designed to giscourage State reguirements wnich would put
an undue burden on those companies that do Dusiness in a numoer of States.

House Debate, August 23, 1976, reprinted in House Committee on Interstate
agg foreign Cosserce Legislative History of the Toxic Substances Control Act at
‘ -

In 1978 the EPA prosulgated a comprenensive set of PC3 disposal regulations
pursuant to its authority under section 2605. See 43 Fed. Reg. 7150 (Feo 17,
1978) . These regulations have Deen cogified at 40 C.F.R. §§ 761 .40-761.79
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(1984). The Parish of St. James does nat maintain that Ordinance 83-1 qualifies
for any of the tnree apove-numoered exceptions to the preemption praovision.
Supsection (p) getails a procedure for gotaining exempticons from the preempticn
provision, Oout tne parish has not applied far such an exemption. Thus all the
conditions necessary to trigger the preemption pravisions of TOSCA nave Deen

met. n7

n? As noted acove, the EPA regulations governing PCBs were promulgated under
the authority of subsection (e) (1) of section 2605 of Title 15 (TQSCA section
4(e) (1)), not subsection 2605. See 43 fed. Reg. 7150 (Fen. 17, 1978). Thus the
parenthetical exception to the preeaption provisign-“(other than a rule imposing
a requirement described in subsectian (a) (6) of section 2605 of this title)’
-does nat apply. See SED, Inc. v. City of Dayton, 319 F.Supp. 979, 787-88 (S.D.

Ohio 1981).

Article vI of the U.S. Constitution provides that “This Constitution, and the
Laws of the United States which shall be mage in pursuance thereof. . . shall be
the supreme Law of the Land.” It 1s well estaplishea that Congress may, within
constitutional limits, absolutely preespt state and local rulemaning authority
in a given area. Jones v. Rath Paciing co., 430 U.S. $19, 525 (1977); pacific
Gas and Electric Co. v. State Energy Resgurces Coam'n, 461 U.S. 190, 203-0%
(19831). Even where Congress has not entirely displaced state and local
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rulclaulng in a specific area, those lower laws are preemgted to the extent that
they conflict witn feqeral law. Where 3 lower law “stands as an gpstacle to the
accomplishment and gxecution of tne full purposes and objectives af Congress,”
Hines v. Davidowitz, 312 U.5. 52, &7 (1941), Lt 1S preempted. Preemgtion may
also be “inferreg* from the existence of a comprenensive Congressional scneme
covering an area of activity. fidelity Federal Savings & Loan Ass'n v. ge la
Cuesta, 458 U.S. 141 (1982); Rice v. Santa fe Elevatar Corp., 331 u.s. 218, 230
(1947). Here, however, Congress has explicitly mandated that TOSCA, and
regulations prosulgated unaer it by the EPA, preempt state and local regulation

of PCB gisposal. né
né See warren County v. Marth Carolina, 528 F.Supg. 276 (E.D. N.C. 1981):

1f (the Supremacy Clausel of the Constitution means anything it sust mean
that a county say not pass an ordinance, the effect of which is to totally
frustrate an entire statutory plan enacted Dy the Congress for the protecticn of
citizens in all fifty states. wereg the Court to aporTve this ordinance, no gouot
the other ninety-nine counties in Nortn Carolina would quickly enact igentical
pans. What, then, would Narth Carolina do with the PCB laced soil? Surely our
neightars in virginia and Tennessee, South Carolina and Georgia would alsc
object to our carrying such wastes into their states. The Warren County
orainance clearly stands as an opstacle to the accomplishment and execution of
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the full purposes and QDjectives of Congress unger the Toxic Substances Control
Act and, therefore, 15 vold.

1d. at 290. See also Twitty v. North Carclina, 527 F.Sugo. 778 (E.D. N.C.

1981) (companion case to karren County), aff'd, &96 .20 992 (4th Cir. 1982);
Chemical wWaste Managesent, [nc. v. Broagwater, Civil Action No. 84-G-1208-w
(N.D. Ala. 1984), appeal dismissed, 768 F.2d 1538 (11th Cir, 1983); Sed, Inc. v.
City of Dayton, §19 F.Supp. $79 (5.D0. Ohio 1981). But see Chappell v. SCA
Services, Inc., 540 F.Supp. 1087 (C.D. [11. 1982).

Against this legal background, appellee St. James Parish wisely declines 10
dispute the validity of Congressional preemption as a general proposition. The
Parish acknowleages that an gutrignt ban or prohipiticn of PCB disposal activitly
would be impermissidle under TOSCA. See, €.g9., warren County, 528 F.Supp. at
290. However, in response to tne foregoing analysis the Parish insists that 1ts
challengea Qrginance 1s not a PCB grdinance at all. There 1s no mention of
*PCBs,” “transformers,” or “toxic substances” in Ordinance 85-1; instead, 1t
refers exclusively tO “commercial solvent cleaning” gperations and the like. In
other worgs, the Parish argues that 1ts Ordinance does not regulate the same
field of activity preempted Dy Congress. n9 In terms of TOSCA, the Parisn has (0
pe saying that its Ordinance {s not “applicapnle to” the same “chemical substance
or mixture” tnat Congress had in mind, and that 1t is not “gesigned to protect

Slip Opinicon

against a risk of injury to health ar the environment assgciated with such
substance or atxiure.’ 1§ U.5.C. § 2617. Only 1f the Qrginance were a
“sham”-which counsel for the Parish defined at aral argument as a “total
subterfuge“-would 1t be invalid. we accept appellee’s gefinition anc nolg today

that Ordinance 85-1 15 {ndeed a sham.

n9 See, €.9., Appellee’s Answer [P] 7 ("At the present time, the St. James
parish Council does naot have 1n gffect any regulations on PC3 compounds.”).

At the very least, an exercise of legislative rulesaking authority sust be a
reasonable seans af attaining le itimate governsental objectives. Williamson v.
Lee Optical Co., 348 U.S. 483 (1955); U.S. Dept. of Agriculture v. Moreng, 413
U.S. 528 (1973); Jiminer v. weinperger, 417 U.S. 428 (1974). Here, of course,
the question is not so such whether the challenged Qrdinance 1s raticnally
related to legitimate opjectives, put whether it trenches imperaissibly upcn a
field preemptea Dy Congress. Nevertheless, the two analyses are related. [nsafar
as Ordinance 85-1 amounts to an gutright dan of pronhibition of appellant's PCB
gisposal activities, it has the legitimate opjective of rtgulatx:g a field
preampted Oy Congress. Alternatively, even viewed as a *commercial solvent
¢cleaning” regulation, the Qrdinance would be an unreascnably durdenscae and
restrictive seans of attaining that end, angd would thus Qe In viclatiocn of the

Commerce Clause. nid
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The Court . . . appears to use gssentially the same rgascning process in a
case nominally hinglng an pre-emption as 1t has iIn past cases 1n wnich the
question was wnether the state law regulated ar surgened interstate commerce.
(Tihe Court has adopted the same weigning of interests agorgach in pre-empgtion
cases tnat 1t uses (0 geterming wnetner a state law un]us:;fz:aclv burdens
interstate commerce. [n a number af situations the Court has invalidated
statutes on the pre-empgtion ground when it appeareg that the state laws sougnt
tg favor local econgmic interests at “he expense of the interstate market.
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{nterpreting tne drainance 13 proviged Qy the chronology ‘ lezding
up to 1ts passage-its “legislative history,” SO to speak; (2)

selow on several notable features of the Ordinance; and (3) the exgil

finaings of fact made 0y the trial judge.

In construing Qrdinance 3%-1 we look 13 i1ts purpose and effec 1gan i
1)

Although an examination of the motives and intentions of those who enacted a
geasurg 1S no substitute for a reading of its plain language, such an inquiry
can provige useful context far understanding tne e2al meaning and import of
legislation. ntt In tnis case, as has been noted adave, the challenged measure
vas ismediately preceged QY Ordinance 84-29, enacted on December 29, 1984, wnich
provided for an express ban or pronibition of PCE gisposal activities: “The
treatsent, storage and disposal of polychlarinated niphenyls (PCB and pCB's) at
commercial waste disposal facilities within the Parisn of St. James 1s hereQy
grohibited.* Appellee concedes in its brief that *The original grainance
contained a dan on PCB disposal practices. . . .This ordinance had prodless
unger the comserce clause and (under] several district ‘aurt decisions
interpreting the Toxic Substances Control Act. . . .” Appellee’s Brief at 4. The
Agenda for the next meeting of the Parish Council included twO references t0O
*Amending Ordinance 84-29," and at that meeting the challengeg Qdrdinance 85-1
was enacted to replace Qrdinance 84~-29. See Testimany ?aul Keller, Presigent

of St. James Parisnh, Tr. at 19 (Qrdinance 85~1 "was 1o mnded to repla-e”
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84~129); Testimcny of Ropert Benn, Jrf., St. James Farisn Councilaan,
(same). [n light of the foregoing, 1T nargdly takes a leap of faitn
that Ordinance 83-1 nas the $Same purpose as the rescinded Ordinance 84-17,
namely to Dan Qr orohibit PCB disposal activity in the parisn. nil

ntt S pacific Gas and Electric, 461 U.S5. at 2163
191 U.S. 367, 383 (19648) .

n12 Further evidence that the gurpose of the Ordinance was t
pCB disposal activities in general, and Rollins' Ousiness iIn
pe found in the provisions of the Ordinance that inexplicitly e
pusinesses from 105 pronigitions:

The term [*Commercial Solvent Cleaning Business”l snall not incluge on site
cleaning or decontamination gy any awner ar his contra tor nor goes it incluge
sachinery or sotor venicle repair susinesses wnen cleaning and decontaminatiaon
(s incidental tc a oona-fide effort to repalr the machinery or venicle.

The district court pelow heard uncontroverted testimony to the effect that
Ordinance 85-1 amgunted elither to an cutright pronhidition aof Rollins pCB
disposal activities cr an unreascnably ourgensome and restrictive regulaticon of

its “commercial solvent ¢leaning” business. Seyeral key features of the

S§lip Opiniaon

Jrdinance call attentiocn to themselves. First, it provides that no commercl
solvent clganing business may pe conducted within one pile of any “area of
special concern,* wnich the Ordinance defines as “3 schogl, day care center,
anursing home, grain elevator, puglic builaing or auditorium, haospital, cnurca,
or theater." The Parisn President testified tnat this grovision alone would
exclude 83X of the Parish from consideration as a "commercial solvent cleaning
pusiness” site. Tr. at 26. Second, the Qrdinance praviges that no commercial
solvent cleaning Dusiness may pe located in *an area of special environmental
concern,” which the Qrainance gefines as "a flood hazard area of flood plain,
wetlang, surface Qr sursurface drinking water source in St. James Parish.” The

parish President testified that, under various possible interpretations of these

terms, the entire Parish would be excluded from corsideration as a “commercial
solvent cleaning business” site. See Tr. at 32-37.

finally, Ordinance 85-1 impases a numper of special building reguiresents far

commercial solvent cleaning business, including the requiresents that such
pusinesses e puilt on a concrete slab "at least twO feet thick” and tnat they
nave on site "at least one 8" water line capaple of saintaining norsal pressure
through at least Six nours af continuous use."” The Parisn President testified
that he had "no (igea] whatsoever® why a two-foot thick slad a concrete would
necessary for cosmercial solvent ¢leaning operations, and acdded that he Knew of

-

no other Ordinance imposing thisS requirement in the Parisn. Tr. at 4¢.
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Rollins then put on an exgert gngineer who

two-foot thick concrete §130 was “ynreasananle”

vigw and that Rollins’ six-inch thick slaD was
intended purpose. Testimony of Ronald K. ferris, .
testified that the water supply required Qy the Jrdin
Rollins facility to a heignt of fifty-eignt feet.
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In the face of this testimony, we have no difficulty ypholding the district
court's finging of fact that Ordinance 85~1 was sO unreasgnably burdenscme and
restrictive that 1t amount d to an 1mpermissible ban or pronibition af

Rollins' PCB disposal pusiness. The court below was explicit as to 1ILS
finaings:

(Als a practical matter, 1n grger that some
reviewing Court may Kknow NOwW it all strikes me,
[ do believe that 1t 15 very well intended, Out
neyertheless calculated gffort to say ng without
actually really ever saying na.

In other words, [ don't want any of the parties
or the attorneys or the record or any reyiewing

Slip Opinign

Court to have to labor with one deteraination that

[ think [ should make tas] a fact-finder and that
determination 1s that whatever goog faith [ say
ascribe to the witnesses who testified, and [ do
ascripe total gocd faith to thea, [ am still prettly
such convinced that the end result sought by this
Ordinance is to go exactly what you say it isn't

to do, and that is to stop this company's clock, as
far as operating in St. James Parish is concerned.

Tr. at 137-38; see also id. at 139, 154-55. Elsewnere in its finaings of fact
the district court expressly rejected the Parisn’'s contention tnat 1ts drdinance
is not a PCB regulation at all, put rather an ordinance of general applicapility
requlating “commercial salvent cleaning” DUSINESSEsS:

[ perceive the dralnance to be mare far reaching than
{ts title inaicates, and . . . [ as convinced as a
practical person angd as a fact finger that the gssential
implications of the Ordinance are nat necessarily to
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control a particular ¢cleaning substance, Ou
gperations of Rollins 1in this parisn, at 1
point in time and at this physical location.

{d. at 149-50; see alsg 1d. at 145. The gistrict court’'s fingings are amply
supported Oy the record in this case. we concluge tnerefore that Qrdinance 85-1
is an impermissidle intrusion into territory preempted under TOSCA and that
enfarcenent of 1T would violate the Supremacy Clause of the fegeral
Constitution.

v. CONCLUSION

This court 15 not insentitive to the concerns expressead 0Oy the Parish of St.
James in this case. No One wants a toxic waste disposal facility “in Nnis gwn
back yard“-ang for good reasaon. The uncontrolled chemlcal emissions that have
accurred elsewhere this year lend sober perspective (o the sanguine assurances
of scientists that such elshaps will not-indeed, canngt-gCcur. These concerns
are r:gntfully intensified when, as here, a hazardous facility appears to have

Slip Opinian

peen located alsast geliberately on the gost 1nauspicious possible site,
one-quarter aile from a local elementary school.

Precisely because of such concerns, Congress enacted in the Toxic Substances
Control Act a Groad national program of measures of prevent and guard against
the uncontrolled and hazardous emission of substances sucn as pCBs. [f every
locaixtg_gere_aclg to_doage re§00n§;cxlxt1_fct»anc participation in this program
through artfully gesigned ordinances, the national goal of safe, environmentally
sound toxic waste aisposal would surely Be frustrated. And, for all we Kknow,
electrical transformers of the Romeville Elementary School may present at this
yery soment far greater dangers of uncontrolled and disastrous PCB emission than

the Rollins facility.

Moreover, our holding today does not sean that the Parish sust simply resign
{tself to tne present location of Rollins' ({ll-fated facility. As noted adove,
Congress also pruvided in TOSCA an aorderly procedure gy which exemptions from
{ts preemption provisions can be sought and oobtained. But the enactment of an
ardinance that can only De characterized as a subterfuge 1s not an appropriate
response to legitimate .oncerns ave: the dangers of PCRs.

The Continental Congres:. Knew that, without a powerful preesption goctrine,
{ts chances of forming & sOre perfecl union of the struggling states, withn
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Slip Gpiniaon

their variegated philosopnies and econcmics, would have Qesn nil.
rgason a strong Supremecy Clause was insertzg in the Constitution,
peen justified Oy the events of the founging years and througnout

our cguntry.

In the 1960's, for example. the Civil Rights legislation and the voting
Rights ACt were distinctly distasteful to scme of the states of the Unicn. These
states responded with an agenda af frustrating and nullifying and eviscerating
the benign principles of Brown v. 3oarg of Education and the subseguent Civil
Rights legislation. Thus, the state lejislatures pusily engaged in the
legislative process, passing nills and convening the legislature 1in the aianignt
hours-at times to negate what Congress and the Presigent had put Into law the
day bpefore. [t quickly Qecame oovious that the federal supremacy fostered
Constitution, ang the goctrine of preeaption as 1t applies wnen fegeral statu
are involved, were indispensadle in assuring that there could be no interdl
of the progress of civil rights througn state legislative action.

Preemotion 1§ an agsolute necessity, an {gperative, 1f the fegeral government
{s to be a fegeral governaent. To do what is asked for Oy tnhe appellee in tnis
case is really to change the whaole constitutional structure aof our country and

tg bury federalisa many feet pelow the surface of a badbling groud of states and
an utterly ineffective fegeral goverrment. The Constitution 0F the United

Slip Opinicn
States prevents the erection of 50 Towers of Bagel.

Accargingly, we REVERSE and grant Rollins Environmental  Services’
petition to enjoin enforcement af Jrainance as-1.

REVERSED.
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Facilicty)
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2
the App.licant:

CHARNCFF, ESQ.

ZAELER, ESO.
CEARLES MONTAGNE, ESOQ.
Shaw, Pittman, Potts & Trowbridce
1800 M Street Northwest
Washington, D.C. 200136

-and~-

THOMAS P. EEALY, JR., ESO.
Chadwell & Kayser, Ltd.

8500 Sears Towver

233 S. Wacker Drive

Chicage, Illinois §0606~-6592

On behalf of the NRC Staff:

WILLIAM OLMSTEAD, ESO.

ROBERT FONNER, ESQ.

Office of the Executive Legal Directeor
U.S. Nuclear Reculatory Commission
Washington, D.C. 20555

On behalf ¢f Intervencr Illincis Attornev=-

ANNE RAPEIN, ESQ.
WILLIAM. J. BARZANO, ESQ.
JIM VANDER KILOOT, ESO.
160 N. LaSalle, Suite 9500
Chicago, Illincis 60601

On behalf of Intervencr Chamber of Commerce
for West Chicaco:

THOMAS FAWELL, ESQ.

Fawell & Marutzky

Midwell Plaza Scuth, Suite 1108
2021 Midwest Road

Oak Brock, Illinois 60521
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by the next few years’

A Five or 8sc.

- *11 ask for a range.

a range, but I don't kncw what that Iange wousas Be.

A As I say, I haven't specified in my OWR
mind a precise numerical answer to your gquesticn.

I can't give much more guidance at this time other

than I do not believe that via the air pathway, that

there is a r;dioiogical hazard tc the surrounding
population sufficient to justify immediate OT

emergency action peyond those already te&ken by the

company. My focus is on the longer teIm issues, and

it's my understanding ehat the company itself woul
not propose to leave the tailings in their current

state for the indefinite future. e

Q And as to what ycu mean by the term "short |

rerm", the best you can do is five years oFf sc?

= §itting at this table, yes.

Q You mentioned in your prior answer *by
air pathways". Have you reached any conclusicon as
t» wnether any imminent nealth hazard exists for
residents of the City of West Chicago via pathways
other than the air?

MS. RAPRIN: May I ask for some
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Discovery deposition of
taken at the instance cf the
the 10th day of October, 1985,
of 9:30 A.M., at Springfield HI

Springfield, Illinois, before Laura

CSR and Notary Public, pursuant to the

stipulation attached hereto.
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EXAMINATION BY

MR. VOORHEES:

Q State your name, please.

h Terry Reynolds Lash.

Q And where 40 you live, Mr. rash?

= Springfield, Illinois.

Q 8y whom are you presently emgloyed?

A Srate of lllirois.

Q Wwhat capacity?

A I'm the Director of the lllincis Depazt-

ment o0f Nuclear Safety.
“ How long have you been Director of IDNS?
A f was agpointed by Governcr Theapsen in
November of last year and confirmed by the State

senate, 1 believe, 1in March of this year.

Q Prior to being a Director, what was your
position?
A 1 was Deputy Directer at the Department

of Nuclear Safety.

Q over what pericd of time?

A From September 1983 until I was appoirted
Director.

Q And who was the Director during ycur sSerm

as Deputy Director?

o~ ————



liﬁ files that would relate ¢s it. So let me ask you
2i' te think a little pit more abcut what 1t 1is that

31\ you'd like and put that ==

4‘ MR. VOCRHEES: well, we'll write you 2a '
5 | letter.
- MS. RAPKIN: Yes, I was going to say, put |
7 that in writing. -Thank you, Ted. {
. Q Dr. Lash, have you considered whether the |
9‘ low level :adio;ctive materials that are currently |
1oi present. in West Chicago pcse any health risk of an :
‘ Y
|

1 | imminent nature tc any resident of the City of West

12E§ Chicago? ) : ;
13 ? MS., RAPKIN: Let me just ask for-clarifi- i
‘ ‘42 cation. 1Is the question referring to the materials 1
151 that are at the Kerr-McGee site Cr the -=- and/or |
15‘ materials that are scattered elsewhere throughout ;
17| the == |

MR. VOORHEES: Limited to the materials
Kerr-McGee West Chicago site.

Yes.

You considered that question?

Yes.
when did you consider it?

1 considered it since I joined the
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Depaxtment of Nuclear Safety as Deputy pirector and
was assigned the Director respoensibility O take a
100k at the Kerr-McGee situation.
- @ - And did ycu ever reach a conclusion on

that guestion?

A . Yes.
* .. Q" .What was your conclusion?
- A . While there is a risk to the population

adjacent to the facility, it is not sufficiently
lazrge in.the short term that immediate or emergency
actans are reguired other than the action that the
company has already taken to reduce substantially

the radon and thorium emanation from the tailings

spot.
Q Wwhat do you mean by the word "shert term”?
A For the next few years.
Q what "do ycu mean by the next few years?
A I haven't specified it any further than
that. .
Q - 1Is that because you can't specify it

¢urther than that?
B A selection of any particular year would

be arbitrary.

Q Can you give me a range of what you mean
*a=s 3FUtLl 8#?‘19111‘».c.3‘ EOa Nl . i
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|
1‘ by the next few years? \
{ A Five or so. |

3| Q 1'11 ask for a range. "or so" may provide
4 \ a range, but I don't know what that range would be.

5 A As I say, I haven't specified in my OWR

g‘ mind a precise numerical answer to your question.

 —————— - ————————

17 1 can't give much more guidance at this time other
8 than I do nct believe that via the air pathway, that
9 there 1is a tadioioqical hazard to the surrounding
go}i population sﬁtficient to justify immediate OT ,
11i' emergency action peyond those already taken by the
lgE company. My focus ig on the longer term issues, ?nd?
12 x it's my understanding that the company itself would |
14‘ not propose to leave the tailings in their current
15 | state for the indefinite future. !
i 16 Q And as to what you mean by the term "shert
17 i term", the best you can do is £ive years oOrF so7?
\8 | A sitting at this table, yes.
: 19 Q You mentioned in your prior answer i -}
' X0 air pathways". Have you reached any conclusion as
' 2 to whether any {mminent health hazard exists for
‘ o) residents of the City of West Chicago via pathways
b8 ] other than the air?
MS. RAPKIN: May I ask for some
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFCRE THE ATOMIC SAFETY AKD LICENSING BCARD

In the Matter of ;
KERR-MCGEE CHEMICAL CORPCRATION ; Docket No. 40-2061-ML
(West Chicago Rare Earths Facility) ) ASLBP No. 83-495-Cl-ML

AFFIDAVIT OF MERR! HORN

1, Merri Horn, being duly sworn, state 2s follows:

1. 1 am employed as an environmenta! engineer by the U.S. Nuclear
Fegulatory Commission in the Uranium Process Licensing Section, Uranium Fuel
Licensing Branch, Divisien of Fuel Cycle anc vaterial Safety, Office of
Muclear Materials Safety and Safeguards.

2. In my czpacity as an environmenta® engineer assigned to the review
of the west Chicago Rare Earths Facility license amendment applicaticn, [ have
reviewed Inspection Report No. 80-2061/850C1 (DRSS) ard lave speken with the
inspectors who prepared it regarding the matlers adérc.ad in the Inspectian
Report. In addition, 1 spoke with Or. Steve Tsai of Argunne National Laboratory
regercding the gther matters addressed in the attached status report.

3. | have prepared the report entitled *gtatus of the west Chicago

Site" based on the information noted above.




[ hereby certify that the information in the report Is trye and

correct to the Dest of my knowledge. 1

{/7-2444' Z‘/M

|
Merri Horn ;
|

Subscribed and sworn to before
me this 37 day of Ot~ 1585 |

A 3\
'Nc'.ac/ ;ubiic E
My comaission expires: IS 1%




STATUS OF THE WEST CHICAGO SITE

Since the FE5S was jssued in 1983, there have been some changes in the status of

the site as to'cmissions. Kerr-McGee (K-M) installed an asphalt suppression

system over the tailings pile in 1983 to reduce fead-ZlZ concentrations in the

air. This system consisted of a thin coat of asphalt emulsion followed by 2

non-woven geotechnical fabric and then 2 relatively thick topcoat of

This system was installed in response t0 the Notice of violation from the NRC dated

August 31, 1983. Region III personnel conducted an inspection in April 1985. Among

ults for lead-212 and radon.

the items covered was the environmental air sampling res

The inspectors found that X-M was in compliance and did not exceed the MPC values.
The asphalt covering has. beep effective in reducing the exposure and dose resulting

from these emissions and should remain effective as long as the cover integrity is

maintained.

The reported impacts in the FES due to the contaminants (chemical) in the ground-

water should have remained the same 23S ¢tated in section §.6.2.1. There should

eneral trend of improvement in the quality as to chemical contaminants

remain 3 §
The NRC does not collect and

and there should be no radiocactive contamination.

analyze grouncsater samples at the site and has seen no data collected by other

parties that would contradict the statements in section 5.6.2.1 of the FES.

Therefore, the NRC staff has no reason to believe that the gituation with respect

to the groundwater quality has canged.

Kerr-McGee has finished the demolition of the buildings on the factory site

and is in the process of incinerating all combustibles gen

the fire hazard that existed.

thus, significantly reducing

asphalt emulsion.

erated from the demolition,



o2e

Kerr-McGee continues in their effort to clean up the contaminated areas in West

Chicago. The excavated material is being stored on the disposal site. The only

concern during storage is dispersal of material by wind, and Kerr-McGee is required

to treat the material to prevent dusting. The radicactive content of this material

is minor compared to the waste already at the site.
|
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Qocket No. 40-2061

Kerr—McCee Chemical Corporation
ATTN: Or. John C. Stauter
Director of Nuclear
Licensing and Regulation
Kerr-McGee Center
Oklahoma City, OK 73125

Gentlemen:

This refers to the routine safety inspection conducted by A. G. Januska of
this office on April 15 and 18, 1985, of activities at Kerr-McGee West (hicage
Project authorized dy NRC License No. STA-583 and to the discussion of our
findings with Messrs. M. Krippel and D. Majérs at the conclusion of the

inspection.

The enclesed copy of our inspecticn report jdentifies areas examined duriag
the inspection. Within these aress, the inspection consisted of a seleztive
examination of procecures and representative records, observations, and

) interviews with personnel.

In accardance with 10 CFR 2.790 of the Commission's regulations, & cogy of
this letter and the enclosure will be placed in the NRC public Document Recom.

No items of noncompliance with NRC requirementis were identified during the
course of this inspection.

we will gladly discuss any questions you Have concerning this inspection.

Sincerely,

| " Jé}Pape iella, Chief
Emergency Preparedness ard

Radiological Protection granch

Enclosure: Inspection Report
No. 40-2061/85001(DRSS)

cc w/encl:
M. L. Binstock, Director
of Cimarron Qperations
\ 0M2/0ocument Control Desk (RIDS)
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U.S. NUCLEAR REGULATORY COMMISSION
REGION Il

Repert No. 40-2061/85001(0RSS)
Docket No. 40-2061 ' License No. STA-583
Licensee: Kerr-McGee Corporation

Kerr-McGee Center

Oklahoma City, 0K 73125
Facility Name: Kerr-McGee West Chicago Project

Inspection At: Kerr-McGee West Chicago Project
west Chicago, IL

Inspection Conducted: April 15 and 18, 1985

172;&d5£z““.°4?;3i “/7e [Ps

Inspector: A. G. Januska

‘7541,4ézsa~4¢¢éz;g,

Aporoved 8y: M. C. Schumacher, Chief ‘/-/°/4>K
Independent Measurements and Date

Environmental Protecticn Secticn

Inspection Summary:

Inspecsion on April 15 and 18, 1965 (Resort No. 40-2061/85001(0RSS))
Teas |nsoec.ec. Routine, unannouncec inspection O environmental
air sampling, liquid waste dispesal, incineraticn of contaminated
combustibles, demelition of Suilding §, and personnel air sampling.
The inspection invelved 9.5 inspector-hours on site by one NRC )
inspector.

Results: - No apparent items of noncompliance were noticed.
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persons Contacted

*M. Krippel, Health Physicist

K. Lambert, Health Physics Supervisor ,
*D. Majors, Staff Regulatory Compliance Specialist
*Denctes those present at exit interview.

2. Airborne Exposures

The licensee reported that a driller assigned to K-M Rig 3 accumulated
53,3 MPC-hours exposure o natural thorium while drilling and saspling
on the pond sediment pile between March 4-8, 1985. This exceeded the
40-hour control limit established in 10 CFR 20.103(b)(2). An evaluation
by the Health Physicist, comparing the exposure concentration of the
driller and a substitute driller on the same rig on March 6 when 26 of
the 58.3 MPC-hours were accumulated, determined that the exposure
concentration was localized. Dafly surveys to monitor the extent of
loose contamination on the drilling rigs have been initiated. As of
March 15, 1985 the involved individual had accumulated 125.7 MPC-hours
(24% of the allowable 13 week exposure) for the first quarter of 1883
starting January 1, 1985.

) The inspector also reviewed air sampling data taken in cenjunction with
cenalition work en Building § during the period November through
March 31, 1885. The maximum air concentration on a single personal air
sampler worn by an individual worker was §3% of the maximum permissitle
- concentration (MPC). The maximum concentraticn indicated by air samples
taken downwind of the work was 6% of offsite MPC.

-

3. Incineration

Thirty-ci?ht burns of contaminated combustibles were conducted since
the last inspection and through April 10, 1985. Burn C 62 on

January 20, 18985 was the first burn conducted after the stack sampier

was repaired and reinstalled. A review of the burn log containing
details of each burn revealed two instantaneous pressure spikes

exceeding a negative 0.1 inch of H,0 and three occasions when smoke was
noted escaping from around the 1nc?ncratar door. A1) burns were reviewed
by management and the logbook signed. The ongoing evaluations and
corrections made by the incinerator operators and/er management were
satisfactory. Ouring the instances when smoke was ncted, the exhaust
plenum around the the door prevented the dispersion into the room and

no personnel exposures to airborne activity were recorded.

The licensee reported two instances where incine-ater stack air sample
concentrations (burns C 93 on March 21, 1985 and C 94 on March 22, 198%5)
exceeded the 1.5 E=12 p Ci/ml (License Azencment No. 2, Condition €),
the action level requiring system review and applicable procecure or
equipment modifications. The condition was not jdentified by the

o w——



technicians counting the air sazples on March 25, but it was fdentified
by management reviews on April 9, 1985. Incinerator operaticn was
suspended and an evaluation of the system was inftiated. This evaluatien,
which is still in progress, revealed a leak in one HEPA filter and damage
to several dust collector bags. These will be replaced and the systea
D0P tested before resuming operation. The Health Physicist also met with
the technicians to emphasize the importance of recognizing appropriate
MPCs and action levels.

Daily smear survey results for the incinerator were reviewed by the
inspector with no trends or anomalies noted.

Water Monitoring

a. Laundry wWater

Eighteen tanks of laundry waste were sampled between

December 10, 1984 and April 3, 1985, analyzed and the contents,
32040 gallons, discharged to the sanitary sewer systems. On

ane occasion, an additional one-half tank volume of dilution water
was necessary to lower the concentration of one tank to below the
release limit. In adaition, eight tanks were pumped to tank T-108
for holdup and later discharge. .

b. Surface Water

Available analytical results between September 1684 and March 1885

from the licentee's surface water (storm sewer, outfalls, Kress

Creek and the south branch of the OuPage River) monitering program

?cro reviewed. A1) releases appeared %0 De within regulatory
imits.

Eavironmental Air Samoling

The inspector examined resuits of the licensee's lead-212 and raden
monitoring programs for Jecember 6, 13984 through April 18, 1985. As
of April 16, 1585, the end of the licensee's first complete year of
monitoring for both lead and raden, the average exposures at EMS-11
were 45% and 52% of MPC, respectively, for a total of 0.97 MPC-days.

Since the last inspection the cleanup of Building 19, which included
inventorying, sampling and repackaging of drums and the cleanup of
bin No. 4, was completed in an effort to reduce site boundary airdorne
concentrations of lead-212. The licensee also plans to redress the
asphalted areas on the disposal site later this spring or summer in an
attempt to further reduce the site boundary concentratiens.

Exit Interview

The inspector met with individuals noted in Secticn 1 at the end of the
inspection. The scope and findings were discussed with and acknewledged
by the licensee.
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CERTIFICATE OF SERVICE

CERTIF LA ==

The undersigned, an attorney, certifies that the foregoing
Memorandum in support of Kerr-McGee's Motion for Preliminary

Injunction was served upon:

Neil F. Hartigan, Attorney General
for the State of Illinois
Anne Rapkin, Assistant
Attorney General
‘100 W. Randolph St., 13th Floor
Chicago, IL 60601

by personal delivery this 3rd day of December, 1985.

Attorney for
Kerr-McGee Chemical Corporation




