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NOTICE
Availability of Reference Materials Cited in NRC Publications

Most documents cited in NRC publications will be available from one of the following sources:

1. The NRC Public Document Room, 1717 H Street, "' W.
Washington, DC 20555

2. The Superintendent of Documents, U.S. Government Printing Office, Post Office Box 37082,
Washington, DC 20013-7082

3. The National Technical Information Service, Springfield, VA 22161

Although the listing that follows represents the majority of documents cited in NRC publications,
it is not intended to be exhaustive.

Referenced documents available for inspection and copying for a fee from the NRC Public Docu
ment Room include NRC correspondence and internal NRC memoranda; NRC Office of Inspection
and Enforcement bulletins, circulars, information notices, inspection and investigation notices,
Licensee Event Reports. vendor reports and correspondence, Commission papers; and applicant and
licensee documents and correspondence.

The following documents in the NUREG series are available for purchase from the GPO Sales
Program: formal NRC staff and contractor reports, NRC-sponsored conference proceedings, and
NRC booklets and brochures. Also available are Regulatory Guides, NRC regulations in the Code of
Federal Regulations, and Nuclear Regulatory Commission Issuances.

Documents available from the National Technical Information Service inciude N''REG series
reports and technical reports prepared by other federal agencies and reports prepar.d by the Atomic
Energy Commission, forerunner agency to the Nuclear Regulatory Commission.

Documents available from public and special technical libraries include all open literature items,
such as books, journal and periodical articles, and transactions. Federal Register notices, federal and
state legislation, and congressional reports can usually be “*ained from these libraries.

Documents such as theses, dissertations, foreign reports and translations, and non NRC conference
proceedings are available for purchase from the organization sponsoring the publication cited

Single copies of NRC draft reports are available free, to the extent of supply, upon written request
to the Division of Technical Information and Document Control, U.S. Nucl ar Regulatory Com
mission, Washington, DC 20555,

Copies of industry codes and standards used in a substanti. * manner in the NRC regulatory process
are maintained at the NRC Library, 7920 Norfolk Avenue, Bethesda, Maryland, and are available
there for reference use by the public. Codes and standards are usually copyrighted and may be
purchased from the originating organization or, if they are American National Standards, from the
American National Standards Institute, 1430 Broadway, New York, NY 10018
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PREFACE

This fourth edition of the NRC Staff Practice and Procedure Digest contains
digests of a number of Commission, Atomic Safety and Licensinag Appeal Board,
and Atomic Safety and Licensing Board decisions issued during the period
from July 1, 1972 to June 30, 1985 interpreting the NRC's Rules of Practice
in 10 CFR Part 2. This fourth edition replaces earlier editions and supple-
ments and includes appropriate changes reflecting the amendments to the
Rules of Practice effective through June 30, 1985.

The Practice and Procedure Digest was originally prepared by attorneys in the
NRC's Office of the Executive Legal Director as an internal research tool.
Because of its proven usefulness to those attorneys, it was decided that it
might also prove useful to members of the public. Accoraingly, the decision
was made to publish the Digest and subsequent editions thereof. This edition
of the Digest was prepared by attorneys from Aspen Systems Corporation pursuant
to Contract number 14-85-392.

Persons using this Digest are placed on notice that it may not be used as an
authoritative citation in support of any position before the Commission or
any of its adjudicatory tribunals. Persons using this Digest are also placed
on notice that it is intended for use only as an initial research tool, that
it may, and likely does, contain errors, including errors in analysis and
interpretation of decisions, and that the user should not rely on the Digest
analyses and interpretations but must read, analyze and rely on the user's own
analysis of the actual Commission, Appeal Board and Licensing Board deci.ions
cited. Further, neither the United States, the Nuclear Regulatory Commission,
Aspen Systems Corporation, nor any of their employees makec any expressed or
implied warranty or assumes liability or responsibility for the accuracy,
completeness or usefulness of ary material presented in the Ligest.

The Digest is roughly structured in accordance with the chronoloyical sequence
of the nuclear facility licensing process as set forth in Appendix A to 10 CFR
Part 2. Those decisions which did not fit into that structure are dealt with
in a section on "general matters."” Where appropriate, particular decisions are
indexed under more than one headiny. Some topical headings contain no decision
citations or discussion. [t is anticipated that future updates to the Digest
will utilize these headings.

This edition of the Digest will be updated in the future. The updates will be
prepared in the form of replacement pages.

We hope that the Digest will prove to be as useful to the members of the public
as it has been to the members of the Office of the Lxecutive Legal Director.

We would appreciate from the users of the Digest any comments or suggestions
which would serve to improve its usefulness.

Office of the Executive Legal Uirector
U.S5. Nuclear Regulatory Commission




1.0
1.1
1.2

2.1

SEPTEMBER 1985

TABLE OF CONTENTS

NOTE

References are to Chapter Title and page number.

Chagter Abbreviation
pplications for License/Permit An

Prehearing Matters Pre
Hearings H

Post Hearing Matters PH
Appeals APP
General Matters GM

APPLICATION FOR LICENSE/PERMIT

Applicants
Renewal Applications

Applications for Early Site Review

Form of Application for Construction Permit/Operating

License
Form of Application for Initial License/Permit
Form of Renewal Application for License/Permit

Contents of Application

TncompTete Ippi!caf!ons

Material False Statements in Applications
Docketing of License/Permit Application
Notice of License/Permit Application
PubTication of Notice in Feﬁeral Register
Amended Notice After Addition of New Owners
Notice on License Renewal

Staff Review of License/Permit Application

Withdrawal of Application for License/Permit

Abandonment of Application for License/Permit

PREHEARING MATTERS
(SEE 3.3)

Schedul1n? of Hearin?s
. . to . » -

An 1

An 1

An 1

An 1

An
An

RN

An
An
An

An

wn RN

An
An
An
An

oo,

An

o

An &

An 13

Pre 1

Pre 1

TABLE OF CONTENTS 1



RN NN N
- - -

. .

.
-~ aonohononon O Lo oo n
- . & = =
R

.

.
Pt Pl Pt et
. . .
WA -

-
. s =

5 & * 5 ¥ o & » ®

U EWWWWW WMN -

NN NN N N PN ~N RN NN
- -

. = = . = = . . . .
. * = = . . .

. s
. - - 5. 9.9 - -
L WWwwwWwwwwwwwwm -
- . -

-

.

—

rIN™N
. =

L OLe
.

SEPTEMBER

Necessity of Hearing

Location of Hearin
PubTic Interest Requirements Affecting Hearing Location
‘Reserved)

Convenience of Litigants Affecting Hearing Location
{SEE 3.3.5.2)

Issues for Hearin?
- ° . -

Notice cf Hearing

Tontents of Notice of Hearing

Adequacy of Notice of Hearing

Publication of Notice of Hearing in Federal Register
Requirement to Renotice

Prehearing Conferences

Transcripts of Prehearing Conferences
Special Prehearing Conferences

Prehearing Conference Order

Effect of Prehearing Conference Order
Objections to Prehearing Conference Order
Appeal from Prehearing Conference Order

Conference Calls

Prehearing Motions

Prehearing Motions Challenging ALLB Composition
Contents of Motion Challenging ASLE Composition
Evidence of Bias in Challenges to ASLBE Composition
Wwaiver of Challenges to ASLE Composition

Intervention

eneral Policy on Intervention

Intervenor's Need for Counsel

Petitions to Intervene

Pleading Requirements

Defects in Pleadings

Time Limits/Late Petitions

Time for Filing Intervention Petitions

Sufficiency of Notice of Time Limits on Intervention
Consideration of Untimely Petitions to Intervene
Appeals from Rulings on Late Intervention

Mootness of Petitions to Intervene

Amendment of Petition Expanding Scope of Intervention
Withdrawal of Petition to Intervene

Intervention in Antitrust Proceedings

Interest and Standing for [ntervention

Judicial Standing to Intervene

"Injury-in-Fact" and "Zone of Interest” Tests for
Standing to Intervene

1985

Pre

Pre
Pre

Pre

Pre

Pre
Pre
Pre
Pre
Pre

Pre
Pre
Pre
Pre
Pre
Pre
Pre

Pre

Pre
Pre
Pre
Pre
Pre

Pre
Pre
Pre
Pre
Pre
Pre
Pre
Pre
Pre
Pre
Pre
Pre
Pre
Fre
Pre

Pre
Pre

Pre

TABLE OF CONTENTS

we O™

e bW w

SNSN~NOOoO>;

-~




2 Standing of Organizations to Intervene Pre
3 Standing to Intervene in Export Licensing Cases Pre
4 Standing to Intervene in Specific Factual Situations Pre

Discretionary Intervention Pre

Bt S S
-
PO e b et

RN
& .
0 W oY 0w oo

Contentions of Intervenors Pre
Pleading Requirements for Contentions Pre
Requirement of Oath from Intervenors Pre
Requirement of Contentions for Purposes of Admitting

Petitioner as a Party Pre
Material Used in Support of Contentions Pre
Timeliness of Submission of Contentions Pre
Contentions Challenging Regulations Pre
Contentions Involving Generic [ssues Pre
Contentions Challenging Absent or Incomplete Documents Pre
Contentions re Adequacy of Security Plan Pre 8
Defective Contentions Pre 8
Discovery to Frame Contentions Pre
Stipulations on Contentions (Reserved) Fre
Appeals of Rulings on Contentions Pre

RPN
- - -

(S S IS S
- - -
w2 N e

grarrnnahn it an
.
et s (DO NN B

. . o .
~ i
WO

Conditions on Grants of Intervention Pre
Appeals of Rulings on Intervention Pre
Standards for Reversal of Rulings on Intervention Pre

lat oS I N roRNRRON NN N
.

s O
.
—

Reinstatement of Intervenor After Withdrawal Pre 8
Rights of Intervenors at Hearing Pre
Burden of Proof Pre
Presentation of Evidence Fre
Affirmative Presentation by Intervenor/Participants Pre
Consolidation of Intervenor Presentations Pre
Cross-Examination by Intervenors Fre
Intervenor's Right to File Proposed Findings Pre
Attendance at/Participation in Prehearing

Conferences/Hearings Pre
Pleadings and Documents of Intervenors Pre

- - - - - - - - -
Do VWOV OLOVDOWY = o] VOO ODOLOLOLODOO
. - - - - - - -
LOoOVVYWLOVE O

RN N NN

~N
.

Re
O

Cost of Intervention Pre
Financial Assistance to Intervenors Pre ¢
Intervenors' Witnesses Pre

R R
©© o
— s gt
CcCOO
N —

Appeals by Intervenors Pre
Intervention in Remand « Proceedings Pre

Nonparty Participation - Limited Appcarance and interested

States Pre 95
Limited Appearances in NRC Adjudicatory Proceedings Pre 95
Requirements for Limited Appearance Pre 9%
Scope/Limitations of Limited Appearances Pre 95

Participation by MNonparty Interested States Pre 9

Discoverz Pre 100

SEPTEMBER 1985 TABLE OF CONTENTS 3




Time for Discovery

Discovery Rules

Construction of Discovery Rules

Scope of Discovery

Requests for Discovery During Hearing
Privileged Matter

Protective Orders

Work Product

I'ndating Discovery Responses
Titerrogatories

O e

- -
(S IS LIRS LB A ¥ RN NN -~

M e

= % = = s e+
O NS WM -

B el ol el e e
e e

Discovery Against the Staff

Responses to Discovery Requests

Compelling Discovery

Compelling Discovery From ACRS and ACRS Consultants
Sanctions for Failure to Comply with Discovery Orders

Pt et et et
Pt Pt et ot
. .

$ 9" 9 4 W

~N NN N RN NN

.
—
—
-

o

Appeals of Discovery Rulings

e
.
o

HEARINGS

Licensing Board
General lole of Licensing Board

——
-
—

Powers/Duties of Licensing Board
1 Scope of Jurisdiction of Licensing Board
1 Authority in Construction Permit Proceedings Distinguished
From Authority in Operating License Proceedings
o Scope of Authority to Rule on Petitions and Motions
o3 Authority of Licensing Board to Raise Sua Sponte Issues
A4 Expedited Proceedings; Timing of Rulings
.5
N
o

. . »
—
- . .
. .

-

—

- - - - -
Bes b w PR N NN

Licensing Board's Relationship with the NRC Staff
Licensing Board's Relationship with OUther Agencies
Conduct of Hearing by Licensing Board

WWiwwww www W w

s s e e
-

Quorum Requirements for Licensing Board Hearing
Disqualification of a Licensing Board Member
1 Motion to Disqualify Adjudicatory Board Member
2 Grounds for Disqualification of Adjudicatory Board Member
3 Improperly Influencing an Adjudicatory Board Decision

3.1.5 Resignation of a Licensing Board Member

2 Export Licensing Hearings
oZsl scope of Export Licensing Hearings

3 Hearing Scheduling Matters

3.1 Scﬁeauiing of Hearings

J.1.1 Public Interest Requirements re Hearing Schedule
Jilil Convenfence of Litigants re Hearing Schedule
Jele3

3.2

Adjourned Hearings (Reserved)
Postponement of Hearings

Pre
Pre
Pre
Pre
Pre
Pre
Pre
Pre
Pre
Pre

Pre
Pre
Pre
Pre
Pre

Pre

TEITITITE X
—_— .-
e

TTET =
~n
oo

-
Lo
-

x
e
o

H 35

W 37
37

X

H 38

100
102
105
105
107
107
116
116
118
116

120
121
122
125
125

127

SEPTEMBER 1985 TABLE OF CONTENTS 4




3.3.2.1 ractors Considered in Hearing Postponement h 38
3.3.2.:2 Effect ot Plant Deferral on Hearing Postponement H 38
3.3:.2.3 Sudden Absence of ASLE Memb2r at Hearing W 39
3.3.2.4 Time Extensions for Case Preparation Before Hearing H 39
3.3.3 Scheduling Disagreements Among Parties i 40
3.3.4 Appeals of Hearing Date Rulings H 40
3.3.5 Location of Hearing (Reserved) W4l
3.3.5.1 Public Interest Requirements re hearing Location (Reserved) K 4l
3.3.5.2 Convenience of Litigants Affecting hearing Location H 4l
3.3.6 Consolidation of Hearings H 4l
3.3.7 In Camera Hearings H 42
3.4 Issues for Hearing H 43
3.4.1 Intervenor's Contentions - Admissibility at Hearing M 45
3.4.2 Issues Not Raised by Parties W 48
3.4.3 Issues Not Addressed by a Party H 49
J.4.4 Separate Hearings on Special Issues H 50
3.4.5 Construction Permit Extension Proceedings H 51
3.4.6 Export Licensing Proceedings Issues H 53
3.5 SummarE Disposition K 53
3.5.1 Use of Summary Disposition H 56
3.5.1.1 Construction Permit Hearings W 56
3.5.1.2 Amendments to Existing Licenses H 56
3.5.2 Motions for Summary Disposition h 56
3.5.2.1 Time for Filing Motions for Summary Disposition H 58
3.5.2.2 Time for Filing Response to Summary Lisposition Motion H 59
3.5.2.3 Contents of Motions/Responses (Summary Disposition) H 59
3.8.3 Summary Disposition Rules H 60
3.5.4 Content of Summary Disposition Order h 64
3.5.5 Appeals From Rulings on Summary Disposition H 64
3.6 Attendance at and Participation in Hearings b 64
3.7 Burden and Means of Proof H b6
$s724 Duties of Applicant/Licensee W ol
3.7.2 Intervenor's Contentions - Burden and Means of Proof W 68
3.7.3 Specific Issues - Means of Proof W70
3.7.3.1 Exclusion Area Controls h 70
Jsl:s3.2 Need for Facility W7l
3.7.3.3 Burden and Means of Proof in Interim Licensing Suspension

Cases W72
3.7.3.4 Availability of Uranium Supply W73
3.7,3.5 Environmental Costs (Reserved) W73
3.7.3.5.1 Cost of Withdrawing Farmland from Production W73

(SEE ALSO 6.15.6.1.1)

3.7.3.6 Alternate Sites Under NLPA W74
3.7.3.7 Management Capability W74

SEPTEMBER 1985 TABLE OF CONTENTS &



3.8 Burden of Persuasion (Degree of Proof) W 7%
3.8.1 Environmental Lrfects Ungir WEPK W75

3.9 Stipulations W75
3.10 Official Notice of Facts W76
3.11 Evidence W77
3.11.1 RuTes of Evidence H 78
3.11.1.1 Admissibility of Evidence H 78
3.11.1.1.1 Admissibility of Hearsay Evidence H79
3.11.1.2 Hypothetical Questions k BU
3.11.1.3 Reliance On Scientific Treatises, Newspapers,

Periodicals H 80
J.11.1.4 (Off-the-Record Comments K 80
3.11.1.5 Presumptions and Inferences H 80
3.11.1.6 Government Documents K 8l
J.10.2 Status of ACRS Letters H B8l
3.11.3 Presentation of Evidence by Intervenors H B2
3.11.4 Evidentiary Objections H 82
3.12 Witnesses at Hearin H B2
3.12.1 Compel1ing Appearance of Witness M 83
3.12.1.1 NRC Staff as Witnesses H 83
3.12.1.2 ACRS Members as Witnesses H B4
3.12,2 Sequestration of Witnesses H 84
3.12.3 Board Witnesses H 84
3. 12.4 Expert Witnesses H 86
3.12.4.1 Fees for Expert Witnesses W 87
3.13 Cross-Examination M 87
3.13.1 Tross-txamination by Intervenors W 88
3.13.2 Cross-Examination by Experts H 9l
3.13.3 Inability to Cross-Examine as Grounds to Reopen M 9l
3.14 Record of Hearin W 92
3.14,1 Supplementing Hearing Record by Affidavits W 92
3.14,2 Reopening Hearing Record H 92
3.14.3 Material Not Contained in Hearing Record W 95
3.15 Interlocutory Review via Directed Certification W95
3.16 Licensing Board Findings W 97
3.16.1 Tndependent Calculations by Licensing Board H 100
3.17 Res Judicata and Collateral Estoppe) W 100
3.18 Termination of Proceedings H 106
3.18.1 Procedures for Termination W 106
3.18.2 Post-Termination Authority of Commission H 106

SEPTEMBER 1985 TABLE OF CONTENTS 6



5.1

SEPTEMBER 1985

POST HEARING MATTERS

Settlements and Stipulations

Proposed Findings
Intervenor's Right to File Proposed Findings
Failure to File Proposed Findings

Initial Decisions
Reconsideration of Initial Decision

Rcoggn!ng Hearings

otions to Reopen Hearing

Time for Filing Motion to Reopen Hearing

Contents of Motion to Reopen Hearing (Reserved)

Grounds for Reopening Hearing (SEE ALSO 3.13.3)

Reopening Construction Permit Hearings to Address New
Generic Issues

Discovery to Obtain Information to Support Reopening
of Hearing

Motions to Reconsider

Sua Sponte Rev.ew by the Appeal board

Motions for Post-dqugpnt Relief

APPEALS

Right to Appeal

Who Can Appeal

How to Appeal

Time for Filing Appeals

Matters Considered on Appeal
Tssues Raised for the Fgrsf Time on Appeal

Effect on Appeal of Fatlure to File Proposed Findings

Matters Considered on Appeal of Ruling Allowing Late
Intervention

Consolidation of Appeals on Generic [ssues

Aggeol Board Action

ole of Appeal Board

Parties' Opportunity to pe Heard on Appes’

Standards for Reversing Licensing Board on Findings of
Fact

Grounds for Immediate Suspension of Construction
Permit by Appeal loard

Ph
Ph
PH
Ph
PH

PH
PH

PH
PH
Ph
PH
PH
Ph
PH
PM
PH

Ph

App
App
App
App
App
App
App
App

App
App

App
App
App
App

App

l

TABLE OF CONTENTS 7



VR TS Wmanovaor s On U on s AT RN oY O wn v on cronononovan

IS S

- -
@ o [+ < - Rl s - R e Sl @ @ @ co G0 o0 o oo ~ N~ o

- - - - -

D -

. s = =
B g —
B — —

- =

B et e s e -

e

-
~4

.- =
"N -

-
P e et e e e D 0D O wn F U:&UN&O

MO~ O

-

-
-

oocCcocoCOCOoO0O

NN
-—

- - - - -
BN N -

- -

P
- N -

-

~N >

-

- =
N o

—

Immediate Effectiveness of Appeal Board Decision
Effect of Agpocl Board Affirmance as Precedent
Precedential Effect of Unpublished Opinions of

Appeal Boards
Disqualification of Appeal Board Member

Stays Perding Appeal
I;;E‘rononts for a Stay Pending Appea)

Stays Pending Remand After Judicial Review

Specific Appealable Matters

RuTTngs on Enfoﬁvenfloﬁ' o

Scheduling Orders

Discovery Rulings

Rulings on Discovery Against Nonparties
Rulings Curtailing Discovery

Refusal to Compel Joinder of Parties
Order Consolidating Parties

Order Dcnying Summary Disposition
(SEE ALSO 3.5)

Procedural Irregularities

Matters of Recurring Importance

Advisory Decisions on Trial Rulings

Grder on Pre-LWA Activities

Partial Inftial Decisions

Other Licensing Actions

Rulings on Civil Penalties

Evidentiary Rulings

Director's Decision on Show Cause Petition
Findings of Fact

Perfecting Appeals
General chairemonts for Appeals from Initial Lecision

Briefs on Appeal

ecess of Brief

Time for Submittal of Brief
Time Extensions for Brief
Supplementary Eriefs
Contents of Brief

Opposing Briefs

Amicus Curfae Briefs

Oral Argument
FalTure to Ippoar for Oral Argument

Grounds for Postponement of Ural Argument
Oral Argument by Nonparties

Actions Similar to Appeals
WotTons to Weconsider

SEPTEMBER 1985 TABLI




5.12.2 Interlocutory Reviews App
5.12.2.1 Directed Certification of Questions for Interlocutory
Review App
5.12.2.1.1 Effect of Subsequent Developments on Motion to Certify App
5.12.2.1.2 Effect of Directed Certification on Uncertified lssues App
§.12.3 Application to Commission for a Stay After Appeal
Board's Denial of Stay App
5.13 ?!¥§;l{'€::. Orders, Rulings, inftial Decisions, Partial
nitia isions App
5.13.1 ppeals App
5.13.1.1 Appeals from Initial and Partial Initial Decisions App
5.13.1.2 Vvariation in Time Limits on Appeals App
5.13.2 Briefs on Appeal App
5.13.3 Effect of Failure to File Proposed Findings App
5.13.4 Motions to Strike Appeals App
5.14 Certificatinon to the Commission App
5.15 Review of Appeal Board Decisions App
5.15.1 Tffect of Commission's Refusal to Entertain Appea) App
5.15.2 Stays Pending Judicial Review of Appeal Brard
Decisfon App
5.15.3 Stays Pending Remand After Judicial Review App
5.16 Review of Commission Decisions App
5.16.1 Review of Disqualification of a Commissioner App
5.17 Reconsideration by the Commission App
5.18 Jurisdiction of NRC to Consider Matters while
Judicial Review 1s Pending App
5.19 Procedure On Remand App
5.19.1 JurTsdiction of the Licensing Board on Remand App
5.19.2 Jurisdiction of the Appeal Board on Remand App
5.19.3 Stays Pending Remand App
5.19.4 Participation of Parties in Remand Proceedings App
6.0 GENERAL MATTERS (F
6.1 Amendments to Existing Licenses and/or Lonstruction
Permits (A
6.1.1 Staff Neview of Proposed Amendments (Keserved) WM |
6.1.2 Amendments to Research Reactor Licenses (Reserved) (P
6.1.3 Matters to be Considered in License Amendment
Proceedings (Reserved) M 1
6.1.3.1 Specific Matters Considered in License Amendment
Proceedings M 1
SEPTEMBER 985 TABLE OF CUNTENTS

47
53
53

53

54

54
54
55
55
55

56
87

59

5%
59

U

6l
6l
be
63
6J

"

| ool




10

‘.2

-

-
-

-
Pk e ww
-

. - - . .
.- - . =
e

-

—

oo oo oo

PO e
-
—

6.4.2.1
6.4.2.2

6.4.2.3

SEPTEMELR 1985

Hearing Requirements for License/Permit Amendments
Notice of Hearing on License/Permit Amendments (Reserved)
Intervention on License/Permit Amendments
Summary Disposition Procedures on License/Permit
Amendments
Matters Considered in Hearings on License Amendments
Primary Jurisdiction in Appeal Board to Consider
License Amendment in Specfal MHearing
Facility Changes Without License Amendments

Amendments to License/Permit Applications

Anti;rust Considerations
onsideration o titrust Matters After the

Construction Permit Stage
Intervention in Antitrust Proceedings
Discovery in Antitrust Proceedings
Discovery Cutoff Dates for Antitrust Proceedings

Attorney Conduct
Practice Before Licensing/Appea) Boards

Professional Decorum Before Licensing/Appeal Boards

Disciplinary Matters re Attorneys

Jurisdiction of Special Board re Attorney Discipline

Procedures in Special Disqualification hearings re
Attorney Conduct

Conflict of Interest

Communications Between Staff/Applicant/Uther Parties/
udicatory Bodies

x Parte Communications Rule

TeTephone Conference Calls

Staff-Applicant Communications

Staff Review of Application

Staff-Applicant Correspondence

Notice of Relevant Significant Developments

Duty to Inform Adjudicatory Board of Stgnificant
Developments

Early Site Review Proccdures

Scope of Early Site Review

Endangered Species Act
Pequired Findings re [ndangered Species Act
Degree of Proof Needed re Endangered Species Act

Financial Qualifications

Generic lssues
Tonsideration of Generic lssues in Licensing Proceedings
Effect of Unresolved Leneric [ssues

£ £ £ £ =££F%

% £EEEE BEES

T £EEEESE

¥EE £ =

£ET ®

TABLE UF CONTENTS

- & oo

o oo

5
25
5
25
b
6
8
8
Ju

10




. 6.9.2.1

6.9.2.2

SEPTEMBER 1985

Effect of Unresolved Generic Issues in Construction
Permit Proceedings

Effect of Unresolved Generic [ssues in Operating
License Proceedings

Inspection and Enforcement
Enforcement Actions

Civil Penalties
Show Cause Proceedings (SEE - . 1)

Masters in NRC Proceedings

Material False Statements in Applications

Materials Licenses

Motfons in NRC Proceedings
Form 0' HE!!on

Responses to Motions
Time for Filing Responses to Motions
Licensing Board Actions on Motions

NEPA Considerations

Environmental Impact Statlements (E1S)

Need to Prepare an LIS

Scope of EIS

Role of EIS

Circumstances Reyuiring Redrafting of Final
Environmental Statement (FES)

Effect of Failure to Comment on Dratt Environmental
Statement (DES)

Stays Pending Remand for I[nadequate ElS

Alternatives

Obviously Superior Standard for Site Selection

Standards for Conduz“ing Cost-Benefit Analysis
Related to Alternatives

Need for Facility

Lost-Benefit Analysis Under NEPA

Consideration of Specific Costs Under NEPA

Cost of Withdrawing Farmland from Production

(SEE 3.7.3.5.1)

Socioeconomic Costs as Affected by Increased Employment

and Taxes from Proposed Facility

Consideration of Class 9 /fccidents in an Environmental

Impact Statement
Power of NRC Under NEPA
Powers in General (Under NEPA)
Transmissior. Line Routing
Pre<LWA Activities/Offsite Activities
Kelatfonship to EPA with Regard to Cooling Systems
NRC Power Under NEPA with Regard to FwPCA
Spent Fuel Pool Proceedings

11

GM

SEEEE ST & £SEER TEERT ©

SESEE £

GM
(M

TABLE OF CUNTENTS

30
30

31
k¥
34
35

35
3o

o

39
39
39
0

40
42
44

a4

51
52
5¢
54

56
57
58
60
6l

6l

6l
6
6J
b5
65
bt
67
6/

1



12

- - - - - -
e
- - - -
Pt et ot ot
- - -
P -

-
e —
-~ o~ oo oo
- -

- -
——
-
(S 0 SR

-
-

coCoocoo e oo
- - -
"N -
.”

-

~N RN NN

.- = = -
. . v e -
G BN -

o oo oo o oo oo oo
—
@

-

6.21.1
6.21.2
6.22

- » ® =
- - s 0 »
W W N e
. -
N

NN N NN NN ~N NNNN:

- . s o o=
- = =
e NS -—

o> o oo
PR I R — W W

EF I R

R T

SEPTEMBER 1985

NRC Staff
e in Licensing Proceedings
Staff Demands on Applicant or Licensee
Staff Witnesses
Post Hearing Resolution of Outstanding Matters by the
Staff
Status of Staff Regulatory Guides
Status of Staff Position and Working Papers
Status of Standard Review Plan
Conduct of NRC Employees (Reserved)

Orders of Licensing and Appeal Boards

Precedent and Adherence to Past Agency Practice

Pre-Permit Activities
re- v
Limited Work Authorization
LWA Status Pending Remand Proceedings

Reyulations
CS*ETT?E&& with Regulations

Commission Policy Statements

Regulatory Guides

Challenges to Regulations

Agency's Interpretation of its Own Regulations

Rulemaking
ulemaking Distinguished from General Policy

Statements
Generic lssues and Rulemaking

Research Reactors

Disclosure of Information to the Public
re of Information Act Disclosure

Privacy Act Disclosure (Reserved)

Disclosure of Proprietary Information

Protecting Information Where Disclosure 15 Sought in
an Adjudicatory Proceeding

Security Plan Information Under 10 CFR § 2.790(4d)

Show Cause Proceedings

Petition for Show Lause Order

Grounds for Show Cause Order

Burden of Prosf for Show Cause Order

Issues In Show Cause Proceedings

Standards for [ssuing Show Cause Order

Review of Decision on Request for Show Lause Order
Notice/Hearing on Show Cause to Licensee/Permittee
Burden of Proof in Show Cause Proceedings

€% £TEEE ££5F%

£EEE =

% £ SEEEEE

&
&

€ $EES

=

=
-
(o)

SEEEES

€S

TARLE OF CONTENTS

SS & S2EEEE s

o ew e
NN - D

-
o

£828F

ay

1ol
102




Consolidation of Petitioners in Show Cause Proceedings
Necessity of Hearing in Show Cause Proceedings
Intervention in Show Cause Proceedings

Summary Disposition Procedures (SEE 3.5)

6.26 Suspension, Revocation or Modification of License GM 103
6.27 Technical Specifications GM 104
6.28 Termination of Facility Licen.es GM 105
6.29 Procedures in Other Types of Hearings GM 105
6.29.1 MiTitary or Foreign Affairs Functions GM 105
6.29.2 Export Licensing GM LUS
(SEE ALSO 3.4.6)
6.29.2.1 Jurisdiction of Commission re Export Licensing GM 105
6.29.2.2 Export License Criteria GM 106

SEPTEMBER 1985 TABLE CF CONTENTS 13



1.0
1.1
1.2

TABLE OF CONTENTS

APPLICATION FOR LICENSE/PERMIT

APPLICATION FOR LICENSE/PERMIT

Applicants
Renewal Applications

Applications for Early Site Review

An

Form of Application for Construction Permit/Operating

[Tcense
Form of Application for Inftial License/Permit
Form of Renewal Application for License/Permit

Contents of Application
Thcomplete lpp‘lcaf!ons

Material False Statements in Applications

Docketing of License/Permit Application

Notice of LiconsoéPcrwit Avplication
PubTication of Notice Tr rosiral Register
Amended Notice After Addition of New Uwners
Notice on License wenewal

Staff Review of License/Permit Application

Withdrawal of Application for License/Permit

Abandonment of Application for License/Permit

SEPTEMBER 1984 APPLICATIONS -

An

An
An

An
An
An

An

An

TABLE OF CONTENTS

NN

oo (s ~No N

o

13

|

L
Y



§1.3

PROCEDURAL CONSIDERATIONS

1.0 APPLICATION FOR LICENSE/PERMIT

1.1

1.2

1.3

Applicants

A1l co-owners of a wclear power plant must be co-applicants for
NRC licenses for the facility. To hold otherwise could place o
cloud on signlficant areas of the NRC's regulatory authority and
1s not consistent with the safety considerations with which
Con?ross was primarily concerned in the Atomic Enmergy Act.

Co. of Indiana, Inc., (Marble H111 Nuclear Gen-

459, 7 NRC 179, 200-201
(1978). The Appocl Board's aocision in Marble Mi1l thus over-
rules the Llccnling Board's holding to the contrary in Omaha
C

Pgallc ng* g ;g t (Fort Calhoun Statfon, unit ¢2), LEPLTTSS,

Renewal Applications

Applications for a renewal of a license may be filed with the
NRC., 10 CFR § 2.109 provides that where an application for
renewal 1s filed at least JU days prior to the expiration of an
existing 1icense authorizing activities of a continuing nature,
the 0:1ttlnr Ticense will not be deemed to expire until the
renewal application has been finally determined.

Applications for farly Site Review

The Commission's regulations in 10 CFR Part 2 have been amended
to provide for an adjudicatory early site review. See 10 CFR
§8 2.101(a-1), 2.600 to 2.606, These early site review pro-
cedures, which differ in Loth form and effect from those of
Appendix ( to L0 CFR Part 50, are designed to result in the
fssuance of a partial initial decisfon with regard to site
suftability matters chosen by the applicant,

An applicant who seeks early site review 15 not required to own
the proposed power plant site. The real test for deciding on
early site review 15 whether or not the applicant can produce the
information required by regulation and necessary for an effective

hearing. Puerto Rico Llectric Power *g;ho"'z (North Coast

Nuclear PIARY, . ~607, b o L1336 (1981).

The Commission's early site review requlations do not require

that the applicant have a “firm plan® to construct & plant at the

site, but rather are meant to provide an opportunity to resolve

siting 1ssues In advance of any substantial commitment of re-

sources, 10 CFR § 2.101(a<1), 5§ 2.600 et seq, Philadelphia

Electric Co. (Fulton Generating Station, URTEs | and 27, ALAB-6S7,
y 975976 (1981).

SEPTEMBER 1985 APPLICATIONS |
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Three years after the Licensing Board sanctioned a 1imited work .
authorization (LWA) and before applicant had proceeded with any

construction activity, applicant indicated 1t wanted to amend

its construction permit Tication to focus only on site suft-

ability i1ssues. Appeal Board adopted applicant's suggestion

to “v,%oto uit#ggt E;géudicc' the decisions of the Licensing

Boa anction uz « The Appeal Board remanded the cause

for proceedings appropriate by the Licensing Board upon

formal receipt of an early site approval application. Delmarva

'Eii' L] Li,!i s!izen!‘{:g=71t Power Station, Units | and 2),
- . . .

Form of Application for Construction Permit/Operating License

1.4.1 Form of Application for Inftial License/Permit

Regulations permit the filing of an application in three

parts: Antitrust Information; SAR; and ER (10 CFK

! 2.101), The application 1s inftially treated as a
tendered application” pending a preliminary Staff review
for completeness. 10 CFR § 2.10i(a)(2).

1.4,2 Form of Renewal Application for License/Permit
(RESERVED)

Contents of Application

1.5.1 Incomplete Applications

The determination as to whether an application 1s suffi-
clently complete for docketing is for the Staff, rather
than an adjudicatory board, to make, New England Power
Cocy et al. (NEP, Units | TR T o e : -

1.5.2 Materia) False Statements in Applications

Under Section 186 of the Atomic Lnergy Act of 1954 (47
U.S.C, § 2236), a Vicense or permit may be revoked for
material false statements in the application,

Liability of an applicant or Yicensee for a material false
statement in violation of Section 186a of the Atomic
Energy Act does not depend on whether the applicant or
licensee knew of the falsity, Consumers Power Co, (Mid-
Tand Plant, Units | and 2), MA!’-T‘T'.‘T"*‘IW.‘%M
(1982), citing, Virginta Electric and Power Lo, (North
Anna Power Station, UATES | and 20, LLI-T6-77, 4 MAC 480

(1976), aff'd sub nom, Virginta Flectric and Power Lo,
v, N?ginrir‘ﬁu atory R Tor o, S77 V.00 1200 TACh T1r. .

APPLICATIONS 2
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§ 1.5.2

Intent to decefve 1s irrelevant in determining whether
there has been a ma*erial false statement under Section
186a of the Atomic Energy Act, a deliberate effort to
mislead the NRC, however, is relevant to the matter of
sanctions, once a materfal false statement has been found.

Midland Flant ra, 16 NRC at 915; The R ts of the
‘ 1a (UCLA Researth liigi§7'.

577, L 1387 (1984).

In Virginia Electric & Power Co. (North Anna Power Sta-
tion, Ha!!s | i 20, l[ll-i;l. g NKC 347 (1976), the Appeal
floard held that:

(1) A statement may be "false” within the meaning of
Section 186 even 1f 1t 1s made without knowledge of
fts falsity - 1.e., scienter 15 not a necessary
element of a faTse statement under Section lbe,

(2) Information 1s materia) under Section 186 1f it woulc
have a natura) tendency or capability to influence
the deciston of the person or body to whom it 15 to
be submitted - 1.e., the information 1s material 1f
a reasonable Staff member would consider 1t in
reaching a concluston, The Information need not be
relfed upon in fact,

Under Section l86a of the Atomic Energy Act, the test for
materiality 15 whether the information 15 capable of
influencing the decisfonmaker, not whether the decision-
maker would, 1n fact, have relfed on 1t. Determinations
of materiality require careful, common tense judgments

of the context in which information appears and the stage

of the licensing process involved. CLonsumers Pegir Co.
{(Midland Plant, Units | and 2), ALAL- 0 s 91U
(1982), citing, Virginia Electric and Power Lo, (North
Anna Power Station, UnT.s 1 and 27, E[!-;!Z!!. 4 MRC dBU
(1976), aft'd o¥g nom, Virginia lloctr'; and Po;;r Lo,

: ' r.

10N .
i 5, (Three Mile I1sland Nuclear
Statton, ' J NRC 1350, 1368 (1964); The

lte%n!s of ﬁho Un'veret!‘ éf California (UCLA Research
N - - ’ 4 "09 (1%‘)0

The mere existence of a question or discussion about the
possible materiality of ‘nformation does not necessarily
make the information material, Midland Plant, supra, 16
NEC at 914,

"

In ¥irginta Llectric & Power (o, (North Anna Power Sta-
tion, Units 1 & 27, TLT-T6-02, & NRC 48U (1976), the Com-
misston affirmed the Appeal Board's rulings supra and, in
addition, held that silence (omisstons) as to material
facts regarding 1ssues of major importance to IHcensing

APPLICATIONS 4§
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decisfons s included in the Section 18€ phrase “"material
false statement” since such an interpretation will effec-
tuate the health and safety purposes of the Act. Thus,
the sanctions of Section 186 apply not only to affirmative
statements but to omissions of material facts important

to health and safaty.

A "material false statement" under Section 186a of the
Atomic Energy Act encompasses omissfons as well as affirm-
ative :tatou;nts. Lon rs Power Co. (Midland Plant,
Units | ana 2), ALAB-69T, . 911 (1982), citing,

Virginia Electric and Power Co. (Morth Anna Power Station,
Un?‘s T and 27, CL1-76-77, & NRC 480, 489 (1976), aff'd

sub nom, Virginia Electric and Power Co. v. Nuclear Negu-
|a!or¥ Commission, 571 F.2d 1260 [4th Cir. !!#i!; Fetro-

n sor Lo, (Three Mile [s)land Nuclear Station,
- =YT¥, 19 NRC 1350, 1357 (1964). The Commis-

sfon has indicated however, that it is reconsidering
1ts views on what constitutes a material false statement

in this regard. See <9 Fed. Reg. B563, 8564 (1984),

Infarmation concerning a 1censee's or applicant's intent
to deceive may cal) into question 1ts “character.,” a
matter the Commission s authorized to consfder under Sec-
tion 182 of the Atomic Lnergy Act, 42 U.5.C. 2232a, or its
ability and willingness to comply with Agency regulations,
as Section 103b, 42 U.S.C. 2133b, requires. Midland
Plant, supra, 16 NRC at 915 n.265,

False statements, {f proved, could signify lack of man-
agement character sufficient to preclude an award of an
operating license, at least as long as responsible indi-
viduals retained any responsibilities for the project.
Consﬁggrs ’i'.r Lo, (Midland Plant, Units | and 2), LBP-
y 1297 (1984), citing, Houston Lightin
“T'1§r1nj’tlvtx'

and ﬂéuor Lo, (South Texas Project, Units 1 a

BEYY, TUWRE 059, 674<75 (J964), and Consumers Power Co.
(Midland Plant, Units | and 2), CL1-83-7, "
(1981).

A deliberate false statrment or withnolding of material
Information would warrant the impositior of a severe
sanctinn.  Not onl{ are materfal falge statements and
omissions punishable under Sections 234 and 1fs of the
Atomic Energy Act, but deliberate planning for such state-
ments or concerns on the part of applicants or licensees
would be evidence of Lad character that could warrant
adverse licensing action even where those plans are not
carried vo fruition. When parties and their attorneys
engage 1r conduct which shirts close to the 1ine of
fmproper conduct, they are running a grave risk of serfous
sanction {f they cross that line. Consumers Power Co,
(Midland Plant, Units | and 2), CLISEI-T, 17 WRC B9, 70
(3983, .
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1.6 Docketing of License/Permit Application

1f the application is found to be complete, a docket number will
be assigned and the applicant and other appropriate officiels
notified. 10 CFR § 2.101(a)(3).

1.7 Notice of License/Permit Application

1.7.1 Publication of Notice in Federal Register

SEPTEMBER 1985

The Federa) Register Act (44 U.S.C. § 1508) provides that
a publication of a notice in the Federal Register consti-
tutes notice to all persons residing In the Unjted States.
Consolidated Edison Co. (tn°1?" Point Station, Unit No. 2),

In Tennessee Val!ez AuthorlEE (Yellow Creek Nuclear Plant,
Units L 865 (1977), 1t was held
that, while 10 CFR S 2.104(0) requires that notice of
hoaring inftiating a construction permit proceeding be
published in the Federal Register at least 30U days prior
to commencement of hearing, 1t does not require that such
notice establish the time, place and date for all phases
of the evidentiary hearings. However, in an unpublished
opinion issued on December 12, 1977, the Federal District
Court for the Northern District of Mississippi held that
the interpretation of the notice requirements by the
Appeal Board in Yellow (reek was erroneous and that at
least 30 days prior public notice of the time, place and
date of hearing must be provided.

One may be charged with notice of matters published in the
Federal Register. Houston Lighting & Power Co. (Allens
Treek Nuclear Lenerating S!aiion ani! 17, ALAB-574, 11
NRC 7 (1980). (Note - The Appoal Board enpressly declined
to reach the question of whether the Federal Register
notice bound the petitioners to 1ts terms, lﬂ. at 10).
There appears to be no requirement that the rights of
interested local governmental bodies to be made parties

to a proceeding be spelled out in the notice of oppor-
tunity for hearing. Thus, a notice of opportunity for
hearing 1s not defective simply because it fails to state
the right of an interested governmental body to parti-
cipate in a proceeding. Detroit Edison Company, (Enrico
Fermi Atomic Power Plant, Unit 27, [5F-7B-!g, g NRC §75,

585 (1978).

The notice to parties wishing to intervene in hearings
before the Commission published in the Federal kegister
is notice to all the world., Public Service Co. of New

Hampshire (Seabrook Statfon, Units | and 2), LBP-B2-76,
1% Eﬂt 1029, 1085 (1982).

APPLICATIONS 5






§ 1.8

. England Power Co. (NEP Units 1 and 2), LBP-78-9, 7 NRC 271 (1978).
See (ffshore Power Systems (Floating Nuclear Power Plants),
ALAB-489, B NRC 194, 206-07 (1978).

It is up to the Staff to decide its priorities in the review of

applications. Carolina Power & Light Co. (Shearon Harris Nuclear
Power Plant, Units I, 2, 3 & &7, IEIB-SBI. 11 NRC 233, 238
(1980), modified CLI 80 12, 11 NRC 514, 517 (1980). However,
where < E1censing Board f1nds that the Staff cannot demonstrate

a reasonable cause for its delay in submitting environmental
statements, the Board may issue a ruling noting the unjustified
failure to meet a publication schedule and then proceed to hear
other matters or suspend proceedings until the Staff files the
necessary documents. The Board, sua sponte or on motion of one
of the parties, may refer the ruling to the Appeal Board. If the
Appeal Board affirms, it would certify the matter to the Commis-

sion. Offshore Power Systems (Floating Nuclear Power Plants),
ALAB-48T, B NRC 194, 25; (1978).

One aspect of the NRC role in regulating nuclear power plants is
to provide criteria forming the engineering baseline against

which licensee system designs, including component specifica-
tions, are judged for adequacy. It has not been the Staff's
practice to certify that any particular components are qualified
for nuclear service, but, rather, it independently reviews designs
and analyses, qualification documentation and quality assurance
programs of licensees to determine adequacy. This review approach
is consistent with the NRC's responsibilities under the Atomic
Energy Act of 1954, as amended, and the Energy Keorganization

Act of 1974 (42 U.S.C. 5801 et seq.). Petition for Emergency

and Remedial Action, CLI-78-F, C 400, 426 (19787,

Pursuant to 10 CFR § 50.47(a)(1), the NKC must find, prior to
the issuance of a license for the full-power operation of a
nuclear power reactor, that the state of onsite and offsite
emergency preparedness provides reasonable assurance that ade-
quate protective measures can and will be taken in the event of
a radiological emergency. Cincinnati Gas and Electric Co.

(Wm. H. Zimmer Nuclear Power Station, Unit 1), LBP-82-68, 16

NRC 741, 745 (1982); Consolidated Edison Co. of New York (Indian

Point, Unit 2) and Power Authority of the State of New York
(Ind1an Point, Unit 3), CLI-B3-16, 17 NRC 1006, 1005 (1983);

Detroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2),
ALAB-730, 17 NRC 1057, 1063-64 (1983); Louisiana Power and
Light Co. (Waterford Steam Electric Statfon, Unit 3), ALAB-732,
6, 1094 n.22 (1983); Public Service Co. of New
Hampshire (Seabrook Station, Units 1 and 2), ALAB-737, 16 NRC
(1983); Long Island Lighting Co. (Shoreham Nuclear
Power Station, Unit -85~ (C 644, 651 (1985). In
accordance with Sect1on 50. 47(&)(2) the Commission is to base
its finding on a review of FEMA's “f\ndings and determinations
. as to whether State and local emergency plans are adequate and

SEPTEMBER 1985 APPLICATIONS 7



§ 1.9

capable of being implemented", and on a review of the NRC Staff
assessment of applicant's onsite emergency plans. Zimmer, supra,
16 NRC at 745-46; Louisiana Power and Light Co. (Waterford

Steam Electric Sta on, - RC 1076, 1094
n.22 (1983); Detroit Edison Co. (Enrico Ferm\ Atomic Power
Plant, Unit 2’ I[A§-735 I7 NRC 1057, 1063-64 (1983); Union

Electric Co. (Callaway Plant, Unit l). ALAB-754, 18 NRC 1333,
mges), affirming, LBP-83-71, 18 NRC 1105 (1983);
Island Lighting Co. lghoreham Nuclear Power Station, Unit
I) [(BP-85-17, 21 Nat 634 652 (1985). In any NRC 11censing
proceeding, a FEMA finding will constitute a rebuttable presump-
tion on a question of the adequacy of an emergency plan. Zimmer,
supra, 16 NRC at 746. Southern California Edison Co. (San
nofre Nuclear Generating Station, Ugfts 2 ?nd 37, ALAB-717, 17
NRC 346, 378 (1983), citing, 10 CFR § 50.47(a)(2); Long Island
17, LEP-B5-12,

Lignting Co. {Shoreham Nuclear Power Station, Unit
21 NRC 211, 655 (1985).

A Staff review of an application is an aid to the Commission in
determining if a hearing is needed in the public interest. With-
out the Staff's expert judgment the Commission probably cannot
reach an informed judgment on the need for a hearing in the
public interest. Carolina Power & Light Co. (Shearon Harris
Nuclear Power Plant, Units 1, 2, 3 & 4), ALAB-581, 11 NRC 233,
235 (1980), modified, CLI-80-12, 11 NRC 514 (1980).

In an operating license proceeding (with the exception of certain
NEPA issues), the applicant's license appiication is in issue,
not the adequacy of the Staff's review of the application. An
intervenor is thus free to challenge directly an unresolved
generic safety issue by filing a proper contention, but it may
not proceed on the basis of allegations that the Staff has some-
how failed in its performance. Pacific Gas and Electric Co.
(Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAG-728,

17 NRC 777, 807 (1983), review denied, CLI-83-32, 18 NRC 1309
(1983).

1.9 Withdrawal of Application for License/Permit

An applicant may withdraw its application without prejudice un-
iess there is legal harm to the intervenors or the public. ODuke
Power Co. (Perkins Nuclear Station, Units 1, 2 and 3), LBP-82-B1,
16 NRC 1128, 1134 (1982), citing, LeCompte v. Mr. Chip, Inc.,
528 F.2d 601, 604 (5th Cir.

The filing of an application to construct a nuclear power plant

is wholly voluntary. The decision to withdraw an application is

a business judgment. The law on withdrawal does not require a

determination of whether the decision is sound. Pacific Gas and

Electric Co. (Stanislaus Nuclear Project, Unit 1), LBP-B3-2, 17
1983).

SEPTEMBER 1985 APPLICATIONS &
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The right to a voluntary dismissal without prejudice is not ab-
solute. Perkins, supra, 16 NRC at 1135, citing, LeCompte, supra,
528 F.2d, at 604.

Where the defendant has prevailed or is about to prevail, an un-
conditional withdrawal cannot be approved. Uuke Power Co., supra,
16 NRC at 1135, citing, 9 Wright and Miller Federal Practice and
Procedure, Civil, Section 2364 (1571).

10 CFR § 2.107(a) provides, in part, that:

(t)he Commission...may, on receiving a request for
withdrawal of an application, deny the application
or dismiss it with prejudice. Withdrawal of an
application after the issuance of a notice of hear-
ing shall be on such terms as the presiding officer
may prescribe.

The terms prescribed at the time of withdrawal must bear a
rational relationship to the conduct and legal harm at which they
are aimed. The record must support any findings concerning the
conduct and harm in question. Perkins, supra, 16 NRC at 1134,
citing, LeCompte v. Mr. Chip, Inc., 528 F.2d 601, 604 (5th Cir.

. 5 Moore's Federal Practice 41.05(1) at 41-58.

The Board may attach reasonable conditions on a withdrawal with-
out prejudice to protect intervenors and the public from legal
harm. Perkins, supra, 16 NRC at 1134, citing, LeCompte v. Mr.
Chip, Inc., supra, 578 F.2d at 604.

"ntervenors have standing to seek a dismissal with prejudice or
to seek conditions on a dismissal without prejudice to the exact
extent that they may be exposed to legal harm by a dismissal.
Perkins, supra, 16 NRC at 1137.

The possibility of another hearing, standing alone, does not
justify either a dismissal with prejudice or conditions on a
withdrawal without prejudice. That kind of harm, the possibility
of future litigation with its expenses and uncertainties, is the
consequence of any dismissal without prejudice. It does not pro-
vide a basis for departing from the usual rule that a dismissal
should be without prejudice. Duke Power Co. (Perkins Nuclear
Station, Units 1, 2, and 3), LBP-BZ-BI, 16 NRC 1128, 1135 (1962),
citin?, Jones v. SEC, 298 U.S. 1, 19 (1936); 5 Moore's Federal

ractice 41.06(1) at 41-72 to 41-73 (2nd ed. 1981). Pacific
Tas and Electric Co. (Stanislaus Nuclear Project, Unit 17,
[BP-B83-2, 17 NRC 45, 50 (1983).

In the circumstances of a mandatory licensing proceeding, the
fact that the motion for withdrawal comes after most of the hear-
ings should not operate to bar a withdrawal without prejudice
where the applicant has prevailed or where there has been a
nonsuit as to parti~ lar issues. Perkins, supra, 16 NRC at 1136.

SEPTEMBER 1985 APPLICATIONS 9
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While Section 2.107 is phrased primarily in terms of requests for
withdrawal of an application by an applicant, the Commission it-
self has entertained such requests made by other parties to a
construction permit proceeding, Consumers Power Company (Quani-
cassee Plant, Units 1 & 2), CLI-74-29, , and has
indicated that such a request is normally to be directed to, and
ruled upon by, the Atomic Safety and Licensing Board presiding

in the proceeding. Consumers Power Company (Quanicassee Plant,
Units 1 & 2), CLI-74-37, 8 AEC 627, n.l IIE74). Thus, it appears
that a Licensing Board has the authority, under 10 CFR § 2.107,
to consider a motion to compel withdrawal cf an application

filed by a party other than the applicant.

With regard to design changes affecting an application, where
there is a fairly substantial change in design not reflected in
the application, the remedy is not summary judgment against the
applicant, nor 1s withdrawal and subsequent refiling of the
application necessarily required. Rather, an amendment of the
application is appropriate. Public Service Co. of N.H. (Seabrook
Station, Units 1 & 2), LBP-74- ’

Following a request to withdraw an application the Board may dis-
miss the case “without prejudice,” signifying that no disposition
on the merits was made; or “"with prejudice," suggesting other-
wise. (10 CFR § 2.107(a), 10 CFR § 2.721(d)). A dismissal with
prejudice requires some showing of harm to either a party or the
public interest in general and requires careful consideration of
the circumstances, giving due regard to the legitimate interests
of all parties. It is well settled that the prospect of a second
lawsuit or another application does not provide the requisite
quantum of legal harm to warrant dismissal with prejudice.

Puerto Rico Electric Power Authority (North Coast Nuclear Plant,
Unit 1), ALAB-662, 14 NRC 1125, II?%. 1135 (1981); Philadeiphia
Electric Co. (Fulton Generat1ng Station, Units 1 and 2), ALAB-
657, 14 NRC 967, 973, 978-979 (1981). Duke Power Co. (Perkins
Nuclear Station, Un1ts 1, 2 and 3), LBP-BZ-BI, 16 NRC 1128,

1134 (1982), citing, Fed.R. Civ.P. 41(a)(1), (2) LeCompte v.

Mr. Chip Inc. , 028 F. 2d 601, 603 (5th Cir. 1976), citing, 5_
Moore's Federal Practice, 41.05 (2d ed. 1981).

The Commission has the authority to condition the withdrawal of
a license application on such terms as it thinks just (10 CFR
§ 2.107(a)). However, dismissal with prejudice is a severe
sanction which should be reserved for thoce unusual situations
which involve substantial prejudice to the opposing party or to
the public interest in general. Puerto Rico Electric Power
Authority (North Coast Nuclear Plant, Unit 1), ALAG-662, 14 NRC

2 2-1133 (1981); Cincinnati Gas and Electric Co. (William
H. Zimmer Nuclear Power Station, Unit 1), LEP-84-33, 20 NRC 765,
767-768 (1984).

SEPTEMBER 1985 APPLICATIONS 10
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General allegations of harm to property values, unsupported by
affidavits or unrebutted pleadings, do not provide a basis for
dismissal of an application with prejudice. Philadelphia Elec-
tric Co. (Fulton Generating Station, Units 1 and 2), LEP-84-43,
20 NRC 1333, 1337 (1984), citing, Puerto Rico Electric Power
Authority (North Coast NucTear alan , un . -002,

, 1133-34 (1981), Philadelphia Electric Co. (Fulton
Generating Station, Units T and 2), RLAB-657, 14 NRC 967, 979

(1981).

Allegations of psychological harm from the pendency of the
application, even if supported by the facts, do not warrant the
dismissal of un application with prejudice. Philadelphia Elec-
tric Co. (Fulton Generating Station, Units 1 and Z), LBP-84-43,
20 NRC 1333, 1337-1338 (1984), citing, Metropolitan Edison Co.
v. People Against Nuclear Energy, S.Ct. 1556 (1983).

A Licensing Board has substantial leeway in defining the cir-
cumstances in which an application may be withdrawn (10 CFR

§ 2.107(a)), but the Board may not abuse this discretion by
acting in an arbitrary fashion. The withdrawal terms set by the
Board must bear a rational relationship to the conduct and legal
harm at which they are aimed. Fulton, supra, 14 NRC at 974.
Pacific Gas and Electric Co. (StanisTaus Nuclear Project, Unit
17, LEP-B3-Z, 17 NRC 45, 49 (1983).

A Board may authorize the revocation of a Limited Work Authori-
zation and the withdrawal of ar application without prejudice
after determining the adequacy of the appiicant's site redress
plan and clarifying the responsibilities of the applicant and
staff in the event that an clternate use for the site is found
before redress is completed. United States Dept. of Ener

Project Management Corp., Tennessee Valley Authority (Clinch
River Breeder Reactor Plant), LBP-£5-7, Ef NRC 507 519&5).

Where a motion for leave to withdraw a license application with-
out prejudice has been filed with both an Appeal Board and a
Licensing Board, it is for the Licensing Board, if portions of
the proceeding remain before it, to pass upon the motion in the
first instance. As to whether withdrawal should be granted with-
out prejudice, the Board is to apply the guidance provided in
Philadelphia Electric Co. (Fulton Generating Station, Units 1
and 2), ALAB-657, 14 HRC 967 (1961) and Puerto Rico Electric
Power Authority (North Coast Nuclear Plant, Unit ), ALAB-b&Z,
T NRC 1125 11681). Duke Power Co. (Perkins Nuclear Station,
Units i, 2 and 3), ALAB-668, I5 NRC 450, 4°1 (1982).

The applicant for a license bears the cost ¢~ Staff work per-
formed for its benefit, whether or not it withdraws its applica-
tion prior to fruition. Puerto Rico Electric Power Authority
(North Coast Nuclear Plant, Unit 1), ALAE-66Z, 14 NRC 1125,
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1137 (1981). However, an applicant which withdrew its appli- .
cation prior to the November 6, 1981 issuance of revised regula-

tions may not be billed for the costs incurred by the Staff in

reviewing the application. Philadelphia Electric Co. (Fulton

Generating Station, Units 1 an LEP-B4- 1333, 1338

(1984), citing, New England Power Co. v. NRC, "683 F.2d 12 (lst

Cir. 198

Ordinarily parties are to bear their own litigation expense.
Duke Power Co. (Perkins Nuclear Station, Units 1, 2 and 3), LBP-

B2-81, 16 NRC 1128, 1139 (1982), citing, Alyeska Pipeline Sevv.
V. N1lderness Soc., 421 U.S. 240; Ed.ZS 13T, QE S.Ct. 1612

T197%7.

A claim for litigation costs under the "private attorney general”
theory must have a statutory basis. Perkins, supra, 16 NRC :;/’

1139, citing, Alyeska Pipeline, supra, 421 U.S. at 269.

Recovery of litigation costs by the prevailing party as an award
for winning a presumably completed law suit, must be distin-
guished from the practice of reimbursing litigation costs as a
condition on a dismissal without prejudice. The latter is not

an award for winning anything, but it is intended as compensation
to def:ndants who have been put to the trouble and expense to
prepare a defense only to have the plaintiff change his mind,
withdraw the complaint, but remain free to bring the action
again. Perkins, supra, 16 NRC at 1140.

The absence of specific authority does not prevent the Commis-
sion's Boards from exercising reasonable authority necessary to
carry out their responsibilities, and a rioney condition is not
necessarily barred from consideration. Duke Power Co. (Perkins
Nuclear Station, Units 1, 2 and 3), LBP-BZ-BI, 16 NRC 1128,

1140 (1982). Payment of attorney's fees is not necessarily pro-
hibited, as a matter of law, as a condition of withdrawal without
prejudice of a construction permit application. Perkins, supra,
16 NRC at 1141. Another Licensing Board has noted, however,
that the Commission is a body of limited powers. Its enabling
legislation has no provisions empowering it to require the
payment of a party's costs and expenses, nor do the regulations
promulgated by the Commission provide for such payments. It has
no equitable power it can exercise, as courts have. Pacific Gas
and Electric Co. (Stanislaus Nuclear Project, Unit 1), LBP-B3-2,
{7 NRC 45, 54 (198.).

If intervenors prevail on a need-for-power issue, there is no
entitlement to attorney's fees because as the prevailing party,
they received what they paid for and are barred from recovery.
On the other hand, if intervenors lose on the need-for-power
issue, they may not recover their attorney's fees because they
will suffer no legal harm in any filing of a new application.
Perkins, supra, 16 NRC at 1142,

SEPTEMBER 1985 APPLICATIONS 12
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kKhere an applicant abanaons its construction of a nuclear fac-
ility and requests that the construction permit proceeding be
terminated prior to resolution of issues raised on appeal from
the initial decision authorizing construction, fundamental fair-
ness dictates that termination of the proceedings be accompanied
by a vacation of the initial decision on the ground of mootness.

Rochester Gas and Electric Corporation (Sterling Power Project,
NucTear Unit 17, ALAB-596, 11 ERC B67, 869 (1980); United States
Department of Ener (C1inch River Breeder Reactor PYant), ALAB-
755 18 NRC 1337, §§38 1339 (1983), vacating, LBP-83-8, 17 NRC
158 (1983).

The antitrust information required to be filed under 10 CFR §
50.33a is part of the permit application; therefore, any appli-
cant who wishes to withdraw after filing antitrust information,
must comply with the Commission's rule governing withdrawal of
license applications (10 CFR § 2.107(3)?. even if a hearing on
the application had not yet been scheduled. To instead file a
Notice of Prematurity and /“vice of Withdrawal is an imper-
missible unilateral withdrawal, and the filing will be treated
as a formal request for withdrawal under 10 CFR § 2.107(a).
Pacific Gas and Electric Co. (Stanislaus Nuclear Project, Unit
-82- , at 405 (1982).

» »

1.10 Abandonment of Application for License/FPermit

When the applicant has abandoned any intention to build a faci-

lity, it is within the Licensing Board's power to dismiss the

construction permit application. Puerto Rico Electric Power

Authority (North Coast Nuclear Plant, Unit 1), ALAB-605, 17 NRC
(1980).

SEPTEMECR 1985 APPLICATIONS 13
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2.0 PREHEARING MATTERS
(SEE 3.3)

2.1

2.2

Scheduling of Hearings

{SEE 3.3.1 to 3.3.5.2)

Necessity of Hearing

The Commission's summary disposition rule (10 CFR 2.749) gives a
party a right to an evidentiary hearing only where there is a
genuine issue of material fact. An important effect of this
principle is that applicants for licenses may be subject to
sunstantial expense and delay when genuine issues have been
raised, but are entitled to an expeditious determination,
without need for an evidentiary hearing on all issues which are
not genuine. Consumers Power Co. (Big Rock Point Plant), LEP-
82-8, 15 NRC 299, .

10 CFR 2.105(a)(4), in effect in 1982, required that the
Commission issue a notice of proposed action - also called a
notice of opportunity for hearing - only with respect to an
application for a facility license, an application for a license
to receive radioactive waste for commercial disposal, an applica-
tion to amend such licenses where significant hazards considera-
tions are involved, or an application for "any other license or
amendment as to which the Commission determines that an oppor-
tunity for public hearing should be afforded." A materials
license amendment does not fall into these categories. Further-
more, even in cases where Section 189a of the Atomic Energy Act
requires a trial-type hearing, a person requesting a hearing
must make some threshold showing that a hearing would be
necessary to resolve opposing and supported factual assertions.

Kerr-McGee Corporation (West Chicago Rare Earths Facility),
Cr1-82-2, 15 HEC 232, 245, 256 (1982), aff'd sub nom. City of
West Chicago v. NRC, 701 F.2d 632 (7th Cir. .

Congress has, by statute, established the authority of the Com-
mission to provide for hearings upon the request of any person
whose interest may be affected by the licensing proceeding and
to establish Licensing Boards to conduct such hearings. Texas
Utilities Generating Co. (Comanche Peak Steam Electric Station,
Units 1 and 2), LEP-82-87, 16 NRC 1195, 1201 (1982). However,
it is now clear that a formal "on the record" adjudicatory

type hearing under Section 554 of the Administrative Procedure
Act (APA), 5 U.S.C. § 554, like those conducted by Licensing
Boards, is not required for so-called materials licenses.
Philadelphia Electric Company. (Limerick Generating Station,
Units 1 and 2), ALAB-765, 19 NRC 645, 651 (1984); see West
Chicago Rare Earths, supra, CLI-82-2, 15 NRC at 24%-%Z7, aff'd
sub nom. City of West cago v. NRC, 701 F.2d 632 (7th Cir.
19837.
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2.3

Once a notice of opportunity for searing has been published and

a request for a hearing has been submitted, the decision as to

whether a hearing is to be held no longer rests with the Staff

but instead is transferred to the Commission or an adjudicatory

tribunal designated to preside in the proceeding. Dairyland

Power Cooperative (La)Crosse Boiling Water Reactor), [BE B0-26
1980).

Where complainants were denied a hearing after they had alleged
a failure of the Director to take stronaer action, the Appeal
Board, in upholding the denial, noted that the Director's deci-
sion in no way restricted the autherity of the ASLB to further
restrict or even deny the license for operation of the facility.
Further, it was not grounds for a hearing that, if a hearing
was not immediately held on the Director's decision, the money
spent on the plant would later influence the Licensing Board's

decision. Houston Lighting and Power Company (South Texas
Project, Units I & 2), CL1-B0-32, 12 NRC EE[ 288-290 (1980);
Metropolitan Edison Co. (Three Hile Island Nuclear Station,
_'{'F%—UWTUn - TINRC 1193, 1264 (1984),

There is no statutory entitlement to a formal hearing under the
Atomic cnergy Act or NRC regulations with regard to materials
licensing actions. Kerr-McGee Corp. (West Chicago Rare Earths
Facility), CLI-82-217, 16 NKRC 401, gUZ (1982); Rockwell Interna-
tional (Energy Systems Group Spec1a1 Nuclear Materials License

No. SNM-21), CLI-83-15, 17 NRC 1001, 1002 (1983). Rather, for

a hearing to be convened, prospective intervenors must fulfill

the requirements for intervention. The presiding officer's

review of the postcards and letters from individuals living

near the Rockwell International nuclear facilities found only
vague and generalized allusions to danger or injury from radiation.
Therefore, standing was not established and there was no authority
to hold a hearing. Rockwell International Corp. (Energy Systems
Group Special Nuclear Materials License No. SNM-21), LBP-83-65,

18 NRC 774, 777-78 (1983).

There is no legal requirement for a notice-and-comment rulemaking
proceeding concerning the Commission's statutory concurrence in
the Department of Energy's General Guidelines for Recommendation
of Sites for Nuclear Waste Repositories, pursuant to Section
1121a) of the Nuclear Waste Policy Act of 1982. NRC Concurrence

in High-Level Waste Repository Safety Guidelines Under Nuclear
Waste Policy Act of 1§52, CLT-B3-26, 18 NRC 1139, 1130 (19837.

Location of Hearing

2.3.1 Public Interest Requirements Affecting Hearing Location

(RESERVED)

SEPTEMBER 1985 PREHEARING MATTERS 2




§ 2.5.1

2.3.2 Convenience of Litigants Affecting Hearing Location
(SEE 3.3.5.2)

2.4 lssues for Hearing

(SEE 3.4 to 3.4.6)

2.5 Notice of Hearing

10 CFR 2.105(a)(4), in effect in 1982, required that the
Commission issue a notice of proposed action - also called a
notice of opportunity for hearing - only with respect to an
application for a facility license, an application for a license
to receive radioactive waste for commercial disposal, an applica-
tion to amend such licenses where significant hazards considera-
tions are involved, or an application for "any other license or
amendment as to which the Commission determines that an ogpor-
tunity for public hearing should be afforded." A materials
license amendment does not fall into any these categories.

Kerr-McGee Corporation (West Chicago Rare Larths Facility),
CLT-8Z2-Z, 15 NEC 232, 245 (1982), aff d sub nom. City of West
Chicago v. NRC, 701 F 2d 632 (7th "

10 CFR § 2.105 requires that formal procedures under Part 2,
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