. NOV 2 2 1985

Combustion Engineering, Inc.

ATTN: Mr. A, E. Scherer, Director
Nuclear Licensing

1000 Prospect Hill Road

Windsor, Connecticut 06095

Dear Mr. Scherer:

I apologize for the late response regarding your appeal of the Combustion
Engineering CENPD-266 review fee.

Based on reviewing previous correspondence, discussion with various members of
the staff and our discussion of this matter, I have concluded that there is
not adequate justification to refund the fee.

Previous documentation and correspondence with CE discussed at length issues
relating to public and industry benefit from the topical report process.
Various citations were noted that support the underlying bases for concluding
that, even though there is a public benefit derived from the topical report
process, the topical report review fee is still justified. There were,
however, two additional points raised during our discussion. Namely, the
assertion that CE lost revenues as a result of submitting to the topical
report process, and that there was pressure by the staff for CE to submit the
topical report.

With regard to the first point, the financial impact should have been clear to
CE when the topical report was submitted. CE could have refused to submit the
topical report if it was in their interest to do so. It is not, however,
clear when viewed in the longer term whether the net result is an overall loss
or gain in revenues to CE, after having the benefit of a staff approval for
the topical report. Without approval of the topical report, it is at least
conceivable that utilities may have elected to use other vendors for reload
fuel if they viewed the basis for reload applications supported by CE as
uncertain. In any event, I do not believe the issue of profit margin to CE
should or can be an overriding factor in NRC's decision whether or not to
request the topical report.

With regard to the second point, as I indicated dur:ng our discussion, I
believe there was pressure from the staff on various vendors to provide
information via the topical report process for reload applications, because
the reload review schedules were very demanding. Having been part of that
process during the late 1970s, I have a vivid recollection of the difficulties
we were having processing reload applications consistent with licensee
schedules. I therefore conclude that the pressure was justified by the need
for an orderly and efficient licensing process and accordingly, was in the
public interest,



improved the licensing process and that the fees established for that purpose
are both justified and fair.

Sincerely,
Original signed by
V&ictorStelLo

|
|
|
|
It is my view that the overall topical report process has substantially
|

Victor Stello, Jr.
Deputy Executive Director |
for Regional Operaticns and

Generic Requirements
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Combustion Engineering, Inc. 3

As previously stated, topical reports benefit the public and Andustry.
The jew and approval of CEWPD-266 entitled C-E and its tomers to
refere an approved document without further presentatigh of the codes
to the NR It provided greater assurance that utilitief using C-E
services coyld meet their reload schedules. And, it eviated safety
concerns. It has been held that the fact that an ag
identifiable ipient also benefits the public
service from the special benefit class, even tho the public benefit

may exceed the private benefit. Also, it is not 'necessary to allocate

the cost of rendertng a service in proportion the degree of public or
private benefit. The agency may recover its full cost. See Hational

Cable Television Association, Inc. v. Uni States, 415 U.S. 336 (1974);
Federal Power Commission v. New England r Company, 415 U.S. 345

(1974); Kational Cable Television Association, Inc. v. Federal Communica-
tions Commission, 554 F.2d 1094 (1976); National Association of Broadcasters
v. Federal Communications Commission, 854 F.2d 1118 (1976); Electronic
Industries A:sociation v. Fé?;gal ications Commission, 554 F.2d

1109 (1976); and Capital Cit nication, Inc. v. Federal Communications

Commission, 554 F.2d 1135 (19 ).//

While it may be true that C-E 1d have made greater profiis by dealing
with each utility on an individual basis and providing repetitive docu-
mentation rather than developing a single report (CENPD-266), the NRC's
principal concern is the saféty and protection of the public and the
execution of these responsjbilities in the most efficient and effective
method to achieve this objective. This responsibility cannot be influenced
by individual profit margin. %

Accordingly, in view the above, we find justification to refund
the fee paid by Combustion Engineering for review and approval of
Topical Report CENP94266. \.

/

/ Sincerely,

/ Victor Stello, Jr.
Deputy Executive Director for
Regional Operations and \,
Generic Requirements \,
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Combustion Engineering, Inc. 3

As previously stated, topical reports benefit the public and Andustry.

The jew and approval of CENPD-266 entitled C-E and its tomers to
reference an approved document without further presentatigh of the codes
to the NR It provided greater assurance that utilitie€ using C-E

services coild meet their reload schedules. And, it akleviated safety
concerns. It has been held that the fact that an agefcy service to an
fdentifiable ipient also benefits the public not remove the

service from the special benefit class, even tho the public benefit

may exceed the private benefit. Also, it is not/necessary to allocate

the cost of rendertng a service in proportion the degree of public or
private benefit. The agency may recover its full cost. See Hational

Cable Television Association, Inc. v. Uni States, 415 U.S. 336 (1974);
Federal Power Commission v. New England r Company, 415 U.S. 345

(1974); National Cable Television Association, Inc. v. Federal Communica~
tions Commission, 554 F.2d 1094 (1976); National Association of Broadcasters
v. Federal Communications Gommission, 554 F 2d 1118 (1976); Electronic
Industries Association v. Federal Communications Commission, 554 F.2d

1109 (1976); and Capital Cites Compunication, Inc. v. Federal Communications
Commission, 554 F.2d 1135 (197¢). /

While it may be true that C-E cglilld have made greater profits by dealing
with each utility on an inaividual basis and providing repetitive docu-
mentation rather than developing a single report (CENPD-266), the NRC's
principal concern is the saféty and protection of the public and the
execution of these responsjbilities in the most efficient and effective
methoa to achieve this objective. This responsibility cannot be influence<
by individual profit margin. \

|

|

\
Accordingly, in view the above, we find justification to refund
the fee paid by Combustion Engineering for review and approval of
Topical Report CENPD-266. \

// Sincerely, \

// Victor Stello, Jr. \\
Deputy Executive Direchgiifor
Regional Operations and
Generic Requirements \\\
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Combustion Engineering, Inc.

As previously stated, topical reports benefit the public ang industry.
The review and approval of CENPU-2066 entitled C-E and its Customers to
reference an approved document without further presentatfon of the codes
to the NRC. It provided greater assurance tha utilitfes using C-E
services could meet their reload schedules. And, it alleviated safety
concerns. It has been held that the fact that an agency service to an
fdentifiable recipient also benefits the public does not remove the
service from the special benefit class, even theough the public benefit
may exceed the private benefit. Also, it is not necrssary to allocate
the cost of mendering a service in proportion to the degree of public or
private benefdt. The agency may recover its full cost. See National
Cable Television Association, Inc. v. United States, 415 U.S. 336 (1974);
Federal Power Commission v. New England Power Company, 415 U.S. 345
(1974); National Cable Television Association, Inc. v. Federal Communications
Conmission, 554 F.2d 1094 (1976); National Association of Broadcasters

v. Federal Communications Commission, 554 F.2d 1116 (1976); Electronic
Industries Associatian v. Federal Communications Commission, 554 F.2d
1109 (1976); and Capital Cities Communication, Inc. v. Federal Conmunica-
tions Commission, 554 F.2d 1135 (1976).

Wwhile it may be true that (-E could have made greater profits by dealing
with each utility on an indiyidual basis and providing repetitive docu-
mentation rather than developing a single report (CENPD-26G), the NRC's
principle concern is the safety and protection of the public and the
execution of these responsibilities in the most efficient and effective
method to achieve this objective. This responsibility cannot be influenced
by individual profit margin.

Accordingly, in view of the above, we find no justifica.ion to refund
the fee paid by Combustion Engineering for the review and approval of
Topical Report CEWPU-266.

Sincerely,

Victor Stello, Jr., Deputy
Executive Directar for Gperations

» HBernard, SSPB
VStello{ EDO LFMS Topical File
PGNorr¥, ADM LFMS SP Actual M/P File

M F

MSQ;)nqer. ADM CJHo1loway
WOMf1ler, LFMS RMDiggs
RSmith, ELD LFMS R/F
RFonner, ELD

PNoonan, SSPB
N SSPB *see previous concurrences.

p. LFMS:ADM* ELD* ADM ADM EDO

vep WOMiller:jp RSnith MSpringer PGNorry VStello
» 10/30/85 RFonner

gL 11/ /85
1/7/ oD

OFFICIAL RECORD COPY




Combustion Engineering, Inc.

As previously stated, topical reports benefit the public and industry.
The review and approval of CLKPO-266 entitled C-E and its customers to
reference an approved document without further presentation of the code:
to the WRC., It provided greater assurance that utilities using C-E
services could meet their reload schedules. 1nd, it alleviated safety
concerns. The court has held that the fac! that an agency service to
identifiable recipient also benefits the public does not remove the
service from the special benefit class, even though the public benefit
may exceed the private benefit. Also, the court held that it is not
necessary to allocate the cost of rendering a service in proportion to
the degree of public or private benefit. The agency may recover its
full cost.

While it may be true that C-E could have made greater profits by dealing
with each utility gn an individual basis and providing repetitive docu-
mentation rather than developing a single report (CENPD-266), the iRC's
principle concern is 'the safety and py>i<ction of the nublic and the
execution of these responsibilities in tie wmest efficient and effective
method to achieve this ofjective. This cesponsibility cannot i » influenced
by individual profit margiu.

Accordingly, in view of the amove, we find no justification to refund
the fee paid by Combustion Engineering for the review and approval of
lopical Report CENPD-Z266.

Sincerely,

Victor Stelle, Jr., Deputy
Executive Director for (onerations
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Combustion Engineering, Inc. 3

-
As previously stited, topical reports bénefit the public and industry.
The review and appgroval of CENPD- entitled C-E and its customers to
reference an approved document-without further presentation of the codes
to the NRC. It/provided ater assurance that utilities using C-E
services coulgﬂhaet reload schedules. And, it alleviated safety
concerns. held that the fact that an agency service to a
identifiable recipient also benefits the public does not remove the
service from the special benefit class, even though the public benefit
may exceed the private benefit. Also, the—ecourt—held—that it is not
necessary to allocate the cost of rendering a service in proportion to

the degree of publ1c or private benefit. The agency may recover its
full . : 2>,

While it may be true‘fﬁ!t C-E cou]d have made greater profits by dea11ng
with each ut\lity on an individual basis and providing repetitive docu-
mentation rather than developing a single report (CENPD-266), the NRC's
principle concern is the safety and protection of the public and the
execution of these responsibilities in the most efficient and effective

method to achieve this objective. This responsibility cannot be influenced
by individual profit margin.

Accordingly, in view of the above, we find no Justification to refund

the fee paid by Combustion Engineering for the review and apprcval of
Topical Report CENPD-266.

Sincerely,

Victor Stello, Jr., Deputy
Executive Directer for Operations
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Combustion Engineering, Inc. //
ATTN: Mr. A. E. Scherer, Director
huclear Licensing
1000 Prospect Hill Road
Windsor, Connecticut 06US5

Uear Mr. Scherer: 5

Report CENPU-206, "The ROLS/DIT Computer Codes for Nuclear Design” and
subsequently Combustion Engineering, Inc. {C-£) was billed foy $20,000

On April 4, 1983, the Nuclear Regulatory Commission approved/;;glcal
of the $25,042 NRC review costs.

/

/
In an August &, 1983 letter, C-E requested temmination of fhe NRC
collection procedure for Topical Report CEWNPD-266 arguing that the
Company was not the ultimate beneficiary of NRC's analysis of the report
and that it was not clear that any benefit was ever copferred specifically
on C~E. Lased on the agency's cost recovery policy court decisions
affecting the fee assessment, the staff found no basfs for waiving the
charge and found benefit in the review and approval of CEWPD-266. C-E
was inforued of the determination. Subsequently, £-E appealed this
decision and the appeal was denied on the basis that the fee assesswent

was both fair and egquitable. Additional lette;i followed and C-E paid
the fee under protest on December 1, 19¢3.

/
/"

In a meeting with NRC staff, C-E representa ;ves again expressed their
opinion that the charge for the review of QENPU-266 was inappropriate
and unfair and that by submitting a topicgl report C-E “suffered a net

reduction of revenues from those which wguld have otherwise Leen obtained
in the normal course of business.* /

/

C-E has consistently opposed the assedsment of fees for the review of
topical reports. This opposition bedan in 1977 when the Commission
published a notice of proposed fee Schedules which included fees for
review of topical reports and special projects. The Cosmission agreed
with C-E's comment that fees do jmpact vendors and other applicants.
Thus, the Commission decided to place a low ceiling on fees for tepical
reports realizing they do provjde significant benefit for the public as
well as for the vendor and utjlity. This decision was continued in the
June 20, 1584 rule for the s reason. While it may be true that C-E
could have increased revenugs by dealing with each utility individually,
tne procedure was not working effectively ¢  hampered the licensing
process becausc of the difficulty in obtaining adequate information.
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Combustion Engineering, Inc. 2

The NRC has encouraged industry to submit topical reports instead of
providing separate program descriptions for each nuclear project. One

of the reasons was tha® some utilities, vendors and architect-engineers

were changing programs from one project to another, and thus requiring

the staff to rereview completely each and every submittal so that

changes and their effects could be assessed. This impeded licensing of
ingividual nuclear projects and increased the cost of completing the

review of applications. It also ran counter to the agency's efforts to //
encourage greater standardization in the nuclear power industry. The
WRC has found that topical reports provide an effective procedure
whereby the nuclear industry, including vendors, architect-engineers a
utilities, may either of their own volition or at the request of the
agency, submit reports on specific safety related subjects that affe
multiple applications or licenses and have them reviewed independently
of an application filed by a utility. This leaves only the plant/
specific information requiring review. /

The NRC is avthorized and directed by Title V of the Independéht Uffices
Appropriation Act of 1951, 31 U.S.C. 483a (now found at 31 4.5.C. 9701)
to assess fees for services it renders to applicants and licensees.

o

C-L's principle arguments for opposing fees for Topical Report CENPD-266
seen to be that the company was required by the NRC staff to file the
report when it preferred to do otherwise; the ultimate beneficiary of

the review services was the general public; and #t would have been more
profitable for C-E to deal with each utility individually in resolving
reload methodology questions and problems.

The staff requested a topicai report from £-E as a vehicle to resolve
ongoing major reload problems with reac that C-E was servicing. At
the time, other vendors were filing topfcal reports covering reload
methodology. These utilities were de nt upon C-E for reload method-
ology and the information of record Aeeded by the NRC staff to evaluate
the adequacy of the procedure was pOt available as needed. The information
was being submitted on a piecemeal basis with the result that the licensing
effort was impeded. It was difffcult to correlate individual requests

for the utilities and the infopfiation they referenced. Sometimes the
information referenced was ;9( part of docket file or even available to

the staff. This experience caused the staff to request the topical,
believing that it would be’the most effective and efficient way to
obtain the necessary licensing information and arrive at a resolution of
a major licensing problgfi. The overriding reason for requesting the
report was the NRC's ulatory obligation to assure that licensed
nuclear power plants 6perate safely, and fuel reload methodology is
merely one aspect of that safety responsibility.
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NOV 22 1985

Combustion Engineering, Inc.

ATTN: Mr. A. E. Scherer, Director
Nuclear Licensing

1000 Prospect Hill Road

Windsor, Connecticut 06095

Dear Mr. Scherer:

I apologize for the late response regarding your appeal of the Combustion
Engineering CENPD-266 review fee.

Based on reviewing previous correspondence, discussion with various members of
the staff and our discussion of this matter, I have concluded that there is
not adequate justification to refund the fee.

Previous documentation and correspondence with CE discussed at length issues
relating to public and industry benefit from the topical report process.
Various citations were noted that support the underlying bases for concluding
that, even though there is a public benefit derived from the topical report
process, the topical report review fee is still juttified. There were,
however, two additional points raised during our discussion. Namely, the
assertion that CE lost revenues as a result of submitting to the topical
report process, and that there was pressure by the s*aff for CE to submit the
topical report.

With regard to the first point, the financial impact should have been clear to
-E when the topical report was submitted. CE could have refused to submit the
topical report if it was in their interest tc do so. It is not, however,
clear when viewed in the longer term whether the net result is an overall loss
or gain in revenues to CE, after having the benefit of a staff approval for
the topical report. Without approval of the topical report, it is at least
conceivable that utilities may have elected to use other vendors for reload
fuel if they viewed the basis for reload applications supported by CE as
uncertain. In any event, I do not believe the issue of profit margin to CE
should or can be an overriding factor in NRC's decision whether or not to
request the topical report.

With regard to the second point, as I indicated during our discussion, I
believe there was pressure from the staff on various vendors to provide
information via the topical report process for reload applications, because
the reload review scheduies were very demanding. Having been part of that
process during the late 1970s, I have a vivid recollection of the difficulties
we were having processing reload applications consistent with licensee
schedules. I therefore conclude that the pressure was justified by the need
for an orderly and efficient licensing process and accordingly, was in the
public interest.
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It is my view that the overall topical report process has substantially
improved the licensing process and that the fees established for that purpose

are both justified and fair.

DISTRIBUTION:

VStelTlo, DEDROGR

L Reg Records (016)

DEisenhut, NRR
PGNorry, ADM
MSpringer, ADM
WMiller, LFMS
RSmith, ELD
RFonner, ELD
PNconan, SSPB
HBernard, SSPB
FLMS Tepical File
LFMS SP Actual M/P File
CHolloway, LFMS
RMDiggs, LFMS
LFMS r/f

DEDROGR r/f

*SEE PREVIOUS CONCURRENCES

Sincerely,

Original signed by
YictorStello

Victor Stello, Jr.

Deputy Executive Director

for Regional Operations and
Generic Requirements

OFC :*LIMS/ADM  :*ELD :ADM

.
.

0 L‘
:NER - : DEDRQGR : %
NAME :WMiller :RSmi th - PGNorfy T 45 2051#1 t :vstdllo : :

DATE :11/3/85  :11/7/85  :11/g//85  :11/p\/85  :11/1/85

OFFICIAL RECCRD COPY



