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January 30, 1986

UNITED STATES OF AMERICA

o

NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING APPEAL BOARD

In the Matter of:

Carolina Power & Light Company and Docket No. 50-400 OL

NC Eastern Municipal Power Agency

N N N N N N

(Shearon Harris Nuclear Power Plant)

APPEAL FROM PARTIAL INITIAL DECISION
ON EMERGENCY PLANNING CONTENTIONS

Now come the Jo!nt Intervenors, Wells Eddlemen pro se, and
the Emergency Planning Joint Intervenors with an anneal from the
Partial Initial Dec’s!on on “mergency ®lanning and Safety Coné;n-
tions dated 11 December, 1985 tn the Shearon Harrts Operating
License proceesding, cantioned above,

The Joint Intervenors ares Eddleman, CHANGE, Kudzu Alliance,
and Conservat!on Council of North Carolina, The Emargency Plan-
ning Joint Intervenors are Dr. Richard Wilson, CHANGE, CCNC and
Eddleman,

Notice of Appeal under 10 cP3 2.762 was duly served on 12-23
1985 ard a request for extension of time filed and granted by the
Appeal Board 1-21-86,
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A table of contents etc is not required for briefs 10 pages
long, 10 CPR 2.762(¢). Argument therefore follows:

1. THE LICENSING BOARD ERRED IN DISMISSING CONTENTION 41-G.
During the preliminaries to a combined hearing on emergency plar-
ning contentions and contention L1-G (harassment of persons who
raise concerns related to safety issues), the Licensing Board
dismissed Contention L1-G because the intervenor could not guarane
tee that witness Chan Van Vo would appear at the hearing., It was
never stated that Van Vo would not eavpear, nor did the Roard seek
to compel his attendance, or testimeny. In admitting Contentfon
41-G, the Licensing Board did not refer to Van Vo's avallability
as & witness in determining the admissibility of the contention
or welghing the 5 factors of 10 CFR 2.71L(a)(1) concerning 1it,
even though his availability had been argued to the Roard in
October 1984, TheBoard's dismissal of the contention was arbitrapy
and capricious in making decisive a factor not even noted in the
decision admitting (part of) Contention 41-G, and immroper in that
the Board took no steos to comnel witness Van Vo's testimony, and
i{n error since two other persons had complained of harassment In
response to the Board's written notice, but their allepatfons had
not been evaluated completely at the time the Board d!smissed L1C.

The Board did not give reasonable detall of 1its basis, violating ALABNLL
2. THF LICENSING BOARD ERRED IN THE FAILURE T0 ADMIT VARYOUS (NQ(73

40 (14m)
EMERGENCY PLANNING Contentions, All Tddleman contentions refjected (

especicly, €., fnese filed 49294
by the Licensing Board below are hereby appealed. AMost cite refer=

all all
ences in the plan,Aallege specific oroblems, andﬁcomply with the
basis and specificity requirements, The Board's rejections reach

the merits, improperly apply regulations and cese law, and fall to



-3-
comply with ALAB=130, 6 NRC 423, L25-6, ror with the requirement

of UCS v. NRC, 735 F,2d 1437, 1LL3 (reversing ALAB 732, 17 NWC

1076, 1103=04, in effect) that in emergency vrlanning es well as
other areas of licensing, "once a hearing on & licensing proceed=-
ing has begun, it must encompvass all materlal factors bear‘ngs on

the licensing decision raised by the requester." (citations omitted)
Ucs, supra, at 1LL3.

The Licensing board likewise violated the above-cited reculre-

ment bv specifying "severe snow and ice conditlons" in reword'rg
Phergency Plannine Joint (¥RJ, see Tr, 973=l, Order of 5108l
transcript attachment thereto) Contention(fr;\gzbzhe area of the
Harris plant, as was brought out in oral argument on the cortentions
EPJ-l 1s derived from, virtually all peopble lack experience driving
on snow or ice, at least sufficient exnerience to nrevent rashes of
accldents whenever a light snow or an ice storm or frozen water

are on the roads. The slick spots in light snow or ice occur randome
1y and regularly cause numerous accidents in traffic, Keavy snow

bv contrast is much easier to drive on; uniform ice does not sudbject
drivers to sudden unanticipated loss of steering or traction., By

arbitrarily removing this factor from the contentfon as admitted,

the Licensing Board immroverly denled a hearing on a snecififc and
important matter, s!nce this area experfences light snow or ice
typically 5 or more times a year, Since severe weather can cause
or contribute to serious nuclear accidents, accldents are more like-
1y under these conditions than when these conditions do not ex!st,
T IL,TCRNSTNG BOARD FRRED IN REJFCTING CHANGE Contention 20,
(Tr. 977-78, referenced in above naragravh), CHANGFE 20 alleged
difficulties in evacuating reonle under the influence of alecohonl
or drugs who would be present at the leakes near the Harris plant,
The Board clearly reached the merits in rejecting the contention,
Tr. 978, lines L4-12, People who are "drunk or stoned" (Tr, 9783)

are obviously harder to evacuate, and whether emergency nersonnel
can deal with all of them, or the extent of the!r nw»oblems, s
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patently a matter of the merits of the contention, ALAR.130, 6
AEC U423 at U256, clearly requires that this error be reversed,
There could be a huge number of peonrle partving at and on the
large recreational lakes in the Harris FPZ on a weekend, esnecially

in summer, and use of drugs and alcohol is a problem on these lakes,
The N.C. legislature recently outlawed drunken motorboating in

recognition, we believe, or the extent of this problem, but enforcee
ment 1s not sufficient to prevent peonle drinking (or using drugs)

and boating or being on the lakes or their shores or nearby.

The Licensing Board erred in rejecting CHAYGE L and leaving
training to the Staff., ALAB 732, 17 NRC 1076, 1103, Fﬁtnts out that
"as a general proposition, issues should be dealt w!th in the hearings
and not left over for later (and rossibly more informal) resolution.,"
(citations omitted)., While the Commission had taken & "slightlv
different course"” (Ibid at 1103) on emergency planning, this was
reversed by UCS v, NRC, suvra, Training is obviously material and

relevant to the licensing decision, (Cf., UCS at 1LhL3, discussing
Bellotti). And 1t thus must not be left "for later" or informal

resolution, ALAB 732, supra, 1103, When a statute recuires a hearing

in an adjudicatory matter such as licensing, the agency must generally

provide an opportunity for submissfon and challenge of evidence as to
any and all issues of materisl fact. Ugs, suPra, 1444 (citations o-

mitted, emmhasis added). The Licensing Board erred in denying this
both on CHANGE L4 and on the Eddleman and other content!ons argued
above. What training could be done (Tr.979) is in the merits,

The Licensing Board also violated the above-cited law and went
to the merits in rejecting CHANGE 9 (Tr. 979, esp, lines 19-22),
The same is true for rejecting CHANGE 21 (Tr. 981, esp. lines B217.)
The Board went to the merits in rejecting Wilson 3 and I (Tr, 985 <6),

Wilson 5(b)(C)(d) & (e) were rejected in violatfon of ICS and ARAB-732
in the same way CHANGE 4 was. (Tr. 987, lines 8211), '

The Licensing Board erred ‘n reject'ng CHAYGY 33 under GUARD v. NRC,

753 P.2d4 1144 (1985), see esvecially 1149-50 as to why the NRC's
"attempts fall" (right column, 1149) and the cr'ticue of the NRC's

underlying assumption, 1149-50, and the conclusion at 11FO,
The same error was made re Eddleman 57-C-7 (Memorandum & Order of .



1-07-1986, That order sayvs Fddleman's a;guments in his response
3
(of 12-23-85) may be ralsed on appealﬁt\ﬁe now does so, incorporating

all his arguments re contention §7=C=7 !n the responae of 172.23.10°%
by reference as if fully set out here!n, Not to be repetitious, he
doesa emnhasize that the NRC did not evidently dare to order the Lic=-
ensing Boards to continue the Commiss’on's former rule, perhaps for
fear of being found in contempt of court; but the Harrlis Licensing
Board did, e-roreously, what the Commission dared say thev "mav",

THE LICENSING BOARD ERRED IN REJECTING CHANGE 23 (T, 982 att. to
5«10=8) order, see p.3, supra) and Fddleman 57 (revised) and 57-C=2
(4-12-84 "Wells Fddleman's Content’‘ons on Fmergency Plan, 2d set"),
The Board rejected Wilson 1 (™r, 984) because it d'dn't give a reason
to include Carv, 3But the 3Board aribtra®ily and canriclously 414 not
require the State and local suthorities to give a reason for their
decisions that set the size and boundaries of the Tmergercy Flenning
7one, TFddleman £7=-C (revised) gives the reason to ‘nclude Carvy @
prevailing winds frcm the nuclear nlant blow in its direct’on, 1In
oral argument, rapid rrowth of nopulation In Cary and Rale!gh was
cited, we belleve. A basis to take the F®7 out to 25 miles, NURFG=-
CR=2219, was cited in £7-C and €7-C=2(revised) (L-12-8} st L), TIf
the Board really thourght this was a challenge to the rule, it could
still have admitted an emergency planning joint contention comb'ning
CHANGE 23, Wilson 1, and ¥ddleman 57/67-C=2 (as regised }j-12-8)), Or
could-have admitted part of eilther or hoth Eddleman contentfons, to
fnclude the city of Cary orthe heav!lv ronulated aree downwind of the
nuclear plent, as was done in Catewba, The Board erred by not allow!ng
a hearing on the materisl issues ralsed by these contentions,i,e. that
large vopulet!ons downwind shculd be taken into account 'n setting the
EPZ boundary, which must be justified, See UCS, surnra, at 1lLLlL, cf.
citaticn in lst full paragraph on page L eabove in this brief, See 2lso
ALAB=130, 6 AEC U423, 424-5 to the extent the Board reached merits,

denied merits of CHANGE 23 or Wilson 1, or denled contentions with
adequate basis and specificity (Fddlemar. §7 and £7-C=2 in h-lZ-Rh f1l4ng).

Under ALAB=130, Annlicants gnd Staff's fa'lure to except to the

Licensing Board's admission of contentlons now bars them from relsing

such issues, 6 AEC L23 at 425, "...annlicant ...can,meke (admitting
a contentionr)the subject of an excention to the *n'tial decision, "

Neither Applicants nor Staff appealed thls Partial Initlal Dec!isfon,
The Licensing Board erred to the extent 't rejected ¥ddleman £7.D-
1,2 or 3 which have adequate baslas and snec!fic’tv nar ATARZ130, suprs
and ralse 1ssues material to firding adecuate nrotect!ve measurass can
and will be taken, 10 CFR 50,47(a)(1), material to licers'ng new UCS,suprs.
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3. THE LICENSING BOARD FRRED in not requiring the rrotection
factor data for structures typlical of those ‘n the ¥YPZ (nonereat=
dential) as shown in Attachments L,5 and 7, to go into the actusal
emergency plan, Inclusion of such data in the nlan 1s required,
end "in the plan" means in the plan, (PID at all, Finding 6, 12-11-R5),
The Board admits the tynical data is not included, but savs 1t 1e not
necessarv. That is ridiculous, especially since the ranges have high
ends that are definitely not tyvoical, as the evidence establishes, (See
Eddleman proposed Findings on Contention 57-C-10,8-307,1985)(F!nd‘ng 12
and related provosed Findings). Words mean what they say.GUARD v, N®§

735 F. 24 114l at 11:8-49 "agency's interpretat’on (can) do no vin-

lence to the nlain meaning of the provisfon (at 1asue)" (Ciftat’ons
onitted. "In the plan" means in the nlan, and protection factowrs
"typical of those" for "structures" with!n the EPZ meens the tynical
factors, not just the extremes of ranges that (at the hiph extreme)
are not at all tyoical., See Tr, 8137, 813940, B1L2-L4L,71L6-U4B and
es cited in Eddleman proposed f*ndings L=1?2 on Contention 57=C=10,

. The LICENSING BOARD ERRED in allowing some information
required to be "in the plan" not be in the plan, in summary disposition
of contentions, e.g. Eddleman 2 and 30, potassium lodides The PID
of 12-11-85, p.25, cites Applicents' findings 3 thru 5§ ror these
rulings, and we refer the Aopeal Board to those find'ngs and the
decision documents cited therein, FEMA 1s prone to interpret the
words "plan ... shall include" in NUREG-0654 to mean thet the things
the plan "shall include" don't have to be in the nlan, This viclates
GUARD V. NRC, supra, 1143-49, and the Licensing Board errs in svprov-
‘ng 1t. It also doesn't help PUMA's credibility.

S. THE LICENSING BOARD ERRED IN REJECTING CONTENTIONS EPX* }4,9,10
and 11 (reaching the merits and denving a hearing on matters litigadle
under UCS v, KRC, 735 F.2d 1437). The Commiss‘on (NRC) has not adonted
the "fund-mental flaw" standard, as the Board acknowledges, PID at 17
in footnote 1 (continued from page 16), and without such a standard,
the Licensing Board lacks the authority to apoly it, ‘Moreover, the
contentions referenced are svecific, and 4 and 9 deal with training
which the Board wants to leave until leter w!thout formal review,.

This they cannot do, see argument on nage L, 1lst full Paragranh, suera).
For 10 amnd 11, "correctability"is also the excuse for rejection., FEMA
findings, e.g. re EPX-10, are rebuttable, not conclusive, 10 CFR 50,47
(a)(2). The rejections reach the merits, and are thus wrong, The re-
Jection of EPX-%5 as premature does not preclude later contentinns, but

the "correctable" argument 1s improver there, also., PID at 18«22 deals
with these contentions,
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Again, Aoolicants' and Staff's lack of apreal of admission of
Contentions EPX«? and =8 bars thelr arguing agafnst then now,
6., THE LICFNSING BOARD ERRED IN ITS ACCEPTANCES OF PROMISFS
AND FUTURE INSPECTIONS OR CEECKING RF PIRE PROTFCTION (Fddleman
Contention 116), Indlan Point recuires that "(T)he vost-hearing

approach should be employed sparingly and only in clear cases"

(Consolidated Tdison Co. of New York, Indlsn Po!nt Stat’on, Unit 2,

CLI-7L=23, 7 AFC 947,951 (1974), giving the examnle of "minor pro-
cedural deficlencies"(Id. at 951 n.8, 952: See ALAB-732, suvora,

17 NRC 1076 at 1103 for more cases in accord).

But the Licensing Board, e.g. in Findings 1l and 1L, PID of
12-11-85 at 31=32, allows testing of "generic" five barrier assem=
blies to be performed post-hearing !rstead of recuiring data on the
test results, Testing is not a minor procedure for safetvy related
equipment, Tnis 1s especilally true of fire barrliers siance in a
fire, NRC regulations and guldance (see documents described in note

2 to 10 CFR 50.48(a)) recuire only one redurdant tra!n of ecuivment

capable of shutting down the nlant, Lose a fire barrier and vou cen
lose the cavability to shut down the plant,

The Board likewlse approved untested large fire doors (°ID
findings 20=2}, 2ID at 33-35) hut at least havwa thavs wea an arpument
that testing was not reauired., This does not amnly to the fire barriers,

The Board approved "analysis" of the effects of five spreading
that evidently does not take adecuately intc account the equimment loe
cated in adjacent areas, (Find'ng 32, PID at 38-39), It 18 not pood
analysis of fire spreading tn sav, as the Staff does, that it won't
soread (1d, at 39). And wlthout anelysis of what equinment will be
knocked out in a snreading fire (e.g. due to as s!mple a th'ng sas an
cpen door, a fire dammer that fails to close, or a defective fire
barrier), the analysis cannot be adequate, (Cf. end of Finding 32),

The Board rejected Eddleman findinge f1led 1/8/85 on Content’em
116, (PID at L1, finding 38, ff). PFinding 4O (p.L2) rejects the
questioning of leaving certa'n material out of the FSAR, Fddleran
1/8/85 nronosed findings 16-21. But the omisslon of this material
bears on the trustworthiness of Apvlicants and the thoroughness of
thelr analysis. This 1s significant in 1light of the promises and
analysis the RBoard has accented, In Long Island Liphting Co. (Shore=
ham) 20 NRC 1531, the Avneal Board held that even for "relet!vely
minor"matters, the nromise to comply s not enough, And a record of
questionable housekeening suprorted the remand of the housekeaping fssue,
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Tuls LILCO decision applies, with the other cases cited %Pove,
not only to the matters above, but to Board findings 42, L3 (this
won't happen" rejlection of scenario without sufficient avidence

to support that rejection), and L4 and L5 (things yet to be done,
ipproved without completion)., The evidence rejected in Finding L6
(PID at L3) should have weighed in further favor of requiring use of
actual results on all the ebove matters, and better evidence ¢on
scenarios and possible accidents due to errors or roor testing or
installatfon, The Couclusion in Finding 47 1s unjustified,

7. THC BOARD ERRED IN APPROVING A PIPF HANGER WELDIN: FROGRAM
RIDDLED WITH ERRORS AND ADMINISTRATIVE?MANAGEMENT FAILU®FS, BASED
ON PROMISES TO COMPLY,

It should be noted that discovery on pipe hangers closed ‘n
early 198}, thus giving Apvlicants ample time to fix anv specific
problems brought out in discovery. The only data later provided
to Intervenor on the hangers was not selected by Interveno» exame"
ining documents himself,

Intervenor's arguments on this contention (41-Pipe Hanger Welds)
and the accompanving evidence are detalled in Wells Fddlemen's Pro-
posed Findings (1-06-85) on (inter alia) Contention L4l. He incore
porates those arguments and proposed findings as if fully set out
at this point herein. Since the Appeal Board cen substitute its
judgment for that of the Licensing Board below, Intervenor requests

that the record on Contention 41 be re-examined in light of his pro=-
posed findings and arguments and the case law cited above, re Con-

tentlon 116. In particular, Intervenor calls attention to the LILCO
decision, supra, 20 NRC 1531 which emphasizes that even for such
"relatively minor" matters as housekeeping, a promise to comply 1is

not enough. This 1s even more true for major matters such ss nipe
supports (safety-releated), and where there 18 a clear record of many
past failures to comply with applicable regulations (as the evidence
on Contentlon L1 shows and Applicants admit), PFurther, in a 1limited
appearance statement to alert the Licensing Board to problems, Michael
W. Spohn, an engineer with extensive nuclear design background, 13
years, charged loss of design control for safety related pipe supports,
Tr. 7990+Land use of inexperienced designers whose ability was not

tested, Tr. 7991-3, This should have alerted the Licens!ng Board to
examine the pipe hanger constructionfwelding more closelvy.

Ironically, due to delays in the Harris plant's completion,




there nus oveen ample time to hold more hearings on Contention L1,
and this anplies to other contentions above, as well,

8. THE R0ARD BFLOW EIRED IN NOT ADEQUATELY JUSTIFVING ITS DE:
CISION NOT TO REQUIRE ANALVSIS OF MULTIPLFE TUBE RUPTURE EVFETS,

Over the 1ifé of the Harrlis plant, the oprobability of such events
would be in the range of other events analysed, and multivle ruptures
could lead to leaks beyond the design bas!s analyzed !n the FSAR or
in testimony. Correct analysis, not "1t can't havpnen" judgments,
need to be done on thls issue, Joint Intervenors agree,

NOTE on citations: Wells Fddleman avnologizes for the citations
of some documents he could not locate., He has been force? *o move
(9/35) to a nlace where there !¢ not room to arrange and seawech all
Harris case flles, and could not locate all the documents cited,

(In the previous brief, he was at the CCNC office where he believed
& complete fille of orders existed, but one did not, and he found out
too late to return to Durham, search, and get the brief timelv filed,)

CONCLUSION

For these reasons given above, the Jo!'nt Intervenors, the
Emergency Planning Joint Intervenors, CCNC, and Wells Eddleman
urge that the Partial Imtial Decis'on of the Licensing Board
dated 11 December 1985, and previous decisions of the Licensing
Board on other matters (e.g. admission/rejection of contentions,
summary disvositioh, dismissal of Contention 41-G) herein appealed
from, be reversed and remanded to the Licensing Board for further

consideration conaistent with the positions taken herein,
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Wells Eddleman
Intervenor oro se

For himself and the
Joint Intervanors and
the Emergency Planning
Jo'nt Intervenors

306 Parker St,

(812 Yancey St. after 3/1)
Durham, NC 27701
(919)-688-0076

This i1s the 30th day of January, 1986.
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