e Alnited States Senate

COMMITTEE TN ENVIRONMENT AND PUBLIC WORKS
—y FTAPY R WaSHINGTON. D.C. 20310

varch 12, 1584

*™=e sonc-a>le Nunilo s, Palladine
Chairman

§, Nuc.eal regulatem Commission
washiagsen, °.C 20555

Sear Joe:

Several matters mave been Srought o curl aztention
regarding enfzrcerent of tahe Uranium Mill Tailings Radiaticn
cenzrol Act of 1578 (UMTRCA), as amenced >y the Nuclear

Regulatory Commissicon Autherization for rFiscal Years 1382 and
188, (2.%L. 87-415), which wve pelieve warrant Prompt attenzion.

we understand that the Cormission =S DOV proceeding with
enforcement ¢f the Eavironmental Protecticon Agency's recently
p:omulqa:od general environmental standards on an aéd hoc basis
in ongeing licensing activities, prior to conforming its owWn
regulations =0 «he EPA s=zandards. o

According tc an analysis prepared bY the Office of the
Executive Legal Director, Agreement States regulating uranium
mills are legally cbligated to implement and enforce the EPA
standards on an ad hoc basis after December 6, 1983. Similarly,
wve understand that, based upon this same legal analysis, the
Commission has also informed its licensees chat the Commission
is now under an obligation to implement and enforce the new
EPA standards and will cherefore apply these scandards in all
ongoing and future licens.lng revievs.

It appears to us shat the approach being taken by the
Commission--and, in particular, the decisicon to implement EPA'S

standards on an ad hoc basis prier to completion of the conforming

nrocess--is sundamentally at odds with the mandate cf Public Lav
37-415%5. The principal purpose of the 1983 amendments tO UMTRCA
was o rastore corder to & regulatory scheme that had fallen

inte disarzay as a result of insufficient coordination between
EPA and NRC in the regulation of uranium mill tailings. Indeed,
wea have taken great care in cthe legislative history =0 peint '
sut that UMTRCA establishes a process for the orderly inte-
gration of EPA'S general environmental standards with NRC's
detailed regulatory requirements that, if followed, should

serve to aveid the unfortunate absurdities that have already
needlessly delayed this program and, in the Frocess, generated
a good deal of confusion for the Agreement States and .icensees.
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CraLzmal Pal.aclne

race TwO

te is forf chis reason tnat eme Congress set out, i1
ccnsidc:a:le detail, the sters =° e taken Sy IFA ané NRC in
estaslishins che regulator srogram o8 gramiem mill tallings
The legislation makes it abundantly clear emas TMTRC
requires 2 regulatory srograt consiszing ©f =o== jenera.
environmental g-andards anc decailed regulatcly reguirements
-ne fcrmer =C be ;:cmu;ga:od sv EPA, the la==er =y NRC. ané

=cce ;:pc::gntly,
-=at the process
wne so-call2d "

- - -
c. .-

we have gone O great leng:th =5 point cut
éar cocréilnating «ne IPA and vRC reguirenentscc

conforming” =rocess--i8 0 hre compieted Z:IST.

 cr———

1 1 ;:;;cﬁenta::cn cf =ne regulatedy program. Te
azproach —-8 process .n any other sagnion-=-including the
approach recommended by Your gzaff--is DOt erly contIasy =°

what tae legis.at

ion calls for, 2ut will also subject L.censees

ané Agreement States =C the verv sanme regulately wncertalnty
=maz we weIe srving O avoid in the s.-st place. Accordingly.

we earnestly LIge

you =2 reconsider LS matter.

we toust that, upeRn ¢uzther refleczion, =he Comnissicn

will be 10 2 1-1 B8

sion =2 sroceed with a sangle rulemaking for

che puIpese of conforming itS regulazicns 0 =ne ZPA scanzacis--

a rulenaking chat

N

will inc'ude beth chosa changes necessasy

+o reconcile any legal inconsistencies petwean the EPA and NRC
requirements, as well as those changes of a discretionary
nature that may depend upen addicional pelicy and technical
justi:icaticn. Once this rulemaking is complete, and following
a suitable oppertunity ¢or the Agreement States to put their own
regulatery programs in place, it is our view tlat chis, then,
is the point at which the Commission should proceed with imple-
mentaticn of the UMTRCA regulatery program. We reemphasize, of
course, that the commission 19 authorized t° regulate uranium
mill tailings on 3 liccnsoc-by-liccnsoc »asis should the need
arise, in corder o protect the riblic nealth, safety, anéd tha

environment.

We appreciate the oppoTtunity O express oOul views ©on
ehis matter and do very much look forward =© whe Ccommission's

response.

g
o

e V. Domenici
Member

Subcommittee OR N
Regulation

Hoogg‘qu:::hy.

- on
Chairman
uclear Subcomnittee O Nuclear Regulation
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The Honorable Nunzio Palladino

Chairman

United States Nuclear Regu.iatory Commission
wahington, D.C. 20555

Dear Chairman Palladino:

{ am writing to express my concern regarding the continuing
inability of the NRC and EPA staffs to resolve differences
regjarding NRC consistency with the EPA standards for uranium
».11 tailings cortrol. A recent letter from NRC Executive
Jirector William Dirks to EPA Assis-ant Administrator Joseph
cannon (copy enclosed) summarized major differences in the
negotiations. 1 would like to comment oOn several 1ssues
raised in that letter.

Congressional intent in providing for the Environmental
Protection Agency a standards-setting role for uranium mill
tailings assumed that such role would be defined Dy
interagency agreements developed pursuant to Reorganization
Plan No. 3 of 1970.

Under those agreements, the EPA standard would pertain to
contamination oOr activities outside the boundary of the
regulated facility, and would not include detailed engineering
regquirements or site-specific requirements. No subseguent
interagency agreements have modified this definition of the
EPA's standard-setting role, and substantial legislative
history exists toO indicate that Congress has continued to
endorse this approach.

In complying with the requirements of the Uranium Mill
Tailings Control Act for conformance or consistency with EPA
standards, the Commission should bear in mind that this
requirement appl.es only to that which EPA has promulgated
which meets the definition of a generally applicable
environmental standard. while some performance OF
implementation guidance may De relevant to conformance and
consistency, site-gpecific engineering detail regquirements
would not.

250/ 23053
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The Uranium Mill Tailings Control Act and its legislative
history clearly and strongly give to the NRC the primary
licensing role for tailings sites, and prohibit dual
regulation or permitting by any additional Federal agency.
Although the Administrator was given a concurrence role in
NRC's srandards conformance action, EPA concurrence on a
license~by~license or site-by~-site hasis was rot intended and
violates the lead agency regulatory system,

In these instances, I am in agreement with the NRC staff
position, and I urge the Commission not to establish a
precedent redefining the agencies' respective roles by
adopting EPA standards which are in conflict with them,

With respect to the "flexibility” issue, I am dismayed to see
in the staff position an argument to which I vehemently
objected earlier this year. The staff argues that P.L. 97-415
requires that licensees he given flexihbility in meeting NRC
and EPA regulations and standards for tailings control, and
that therefore if alternate approaches are not available for
meeeting a standard, the standard is in violation of the law.

As I have clearly stated, the law allows licensees flexibility
tO propose alternate ways to meet the standards that are
promulgated; it does not require that there be more than one
way to meet any given standard in order for the standard to be
valid. The NRC and its licensees can work together to
determine how standards can he met, as long as they are met,

Concern among some of my colleagues ahout the clash between
NRC and EPA on standards-setting issues will soon reach crisis
proportions, if it has not already. We are also concerned
that NRC regulaticns for tailings control go intm effect
without further delay. I advise the Commission tn conform to
that which is generally applicable in the FPA standards, to
reassert the definition of roles now existing hetween the two
agencies, and to promptly finalize and implement the tailings
control requirements of 10 CFR Part 40.

Sincw

MORRIS K. UDALL
Chairman

Enclosure
cC: Honorable William n. Ruckelshaus

Administrator
Environmental Protection Agency
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T r FR odu4f IN RESPONSE, PLEASE
S ‘w,q’ A SD-3 UNITED STATES REFER TO: M850917C
SN o+ 5 P 2% NUCLEAR REGULATORY COMMISSION
2 < WASHINGTON, D.C. 20655 ACTION - Davis
3 & Cys: Dircks
", & September 30, 1985 Roe
freet Rehm
OFFICE OF THE Stello
SECRETARY GCunningham
‘ RMartin, RIV
‘ OSmith,
MEMORANDUM FOR: William J., Dircks, Executive Director Fonner e
for Operations Dragonette
Felton
Herzel H.E. Plaine, General Counsel Philips
M ™ _ Besa
FROM: (_\gamuel J. Chilk, Secretary She1:on
SUBJECT: STAFF REQUIREMENTS MEMORANDUM - AFFIRMATION/

DISCUSSION AND VOTE, 3:30 P.M,, TUESDAY,
SEPTEMBER 17, 1985, COMMISSIONERS' CONFERENCE
ROOM, D.C. OFFICE (OPEN TO PUBLIC ATTENDANCE)

I. SECY-85-295 - Commission Review of ALAB-800 (Shoreham
1ta quipment” Decision)

The Commission, by a 5-0 vote, approved an order that announces
that the Commission will defer indefinitely publication of an
opinion explaining the Commission's June 11, 1985 decision
requiring LILCO to treat part of its alternate AC system as
vital equipment.

(Subsequently, on September 24, 1985 the Secretary signed the
order.)

II., SECY-85-178 - Final Amendments to Uranium Mill Tailings
Rule to Implement EPA Stability and Radon Release Standards

The Commission, by a 5-0 vote, approved final amendments to 10
CFR Part 40 that conform to and implement stability and radon
release provisions of the EPA's final standards for uranium and
thorium mill tailings as contained in SECY-85-178,.

The Federal Register Notice should be forwarded for signature
and publication in the Federal Register.
{BDG) (NMSS) (SECY Suspense: 10/18/85)

The Commission also requests that the staff provide it with the
proposed rule dealing with the ground-water provisions of the
UMTRCA as soon as 'rossible.

tEpoy (NMSS)

¢cc: Chairman Palladino
Commissioner Roberts
Commissioner Asselstine

Commissioner Bernthal _
Commissioner Zech - %‘ ".i’ '
Commission Staff Offices sl 1%

"ﬂ'-..’..‘:ooorfrrOWov.

PDR - Advance
DCS - 016 Phillips
B s s =s
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Division of Rules and Records from RE Browning, WM |
i
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REMARNKS

This action is for the first suspense date of
publication in the Federal Register.

US NUCLEAR REGULATORY COMMISSION |

WORK ITEM TRACKING SYSTEM
WITE NMSS)
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grain is being sacked. or while the grain
18 at rest in @ warehouse or holding
facility in accordance with the
instructions.

(3) "OUT " movements (other than
export). Each checkweighing of an
“OUT movement of nonexport sacked
grain shall be based on an official
weight sample obtained from the grain
as the grain is being loaded in the
carner or container or whiie the grain 1s
at rest in the carrier and container. or
while the grain s a! rest in a warehouse
or holding facility or while the grain is
being sacked in accordance with
procedures prescribed n the
instructions

(4) "LOCAL " weighing Each
checkweighing of & "LOCAL"
movement! of sacked grain shall be
based on an official weight sample
obtained while the grain is a! rest or
while the grain is being transferred in
accordance with procedures prescribed
in the instructions

41 800 100800 103 (Removed|

8 Sections 800.100. 800 101 800 102,
and 800 103 would be removed

Pub L 94-58J 90 Sty l8ny as ditirinty
USC " erseqg))

Jatedd Naonember B | 984
Keaneth A Gilles

Administrator
(PR Doc 8- 0™ Fipd 112080 848 am
BLLNG COOE 34104

e
NUCLEAR REGULATORY
COMMISSION

10 CFR Part 40

Uranium Mill Talling Reguiations:
Conforming NRC Requirements to EPA
Standaras -

AQENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule

SUMMARY: The Nuclear Regulatory
Commission (NRC) is proposing to
amend i1s regulations governing the
disposal of uranium mull tailings. The
proposed rule changes are intended to
conform existing NRC regulations to the
regulations published by the
Environmentsl Protection Agency for
the protection of the environment from
these wastes This action is being taken
to comply with the legislative mandate
set out in the Uranium Mill Tailings
Radiation Control Act and the NRC
Authorization Act for FY 1983

OATE: The comment penod expires on
january 10. 1985 Comments received
after this date will be considered if it 1s
practical to do so but assurance of

£
Federal Register f vool. 49. No. 228 / Monday. November 26. 198¢ / Proposed Rules

consideration may not be given except
for comments received on or before this
date

ADORESSES: Mail comments to
Secretary. U'S Nuclear Regulatory
Commission. Washington. DC 20555
Attention' Docketing and Service
Branch Deiiver comments to Room 1121
1717 H Street NW Washington DC
betweenB815am and 500pm
weekdays

FOR FURTHER INFORMATION CONTACT:
Rabert Fonner Office of the Executive
Legal Director telephone (301) 492-8692
or Kitty S Jragonette. Division of
Waste Management. US Nuclear
Regulatory Commission. Washington,
DC 20555 telephone (30 ) 4274300

SUPPLEMENTARY INFORMATION: The
Nuclear Regulatory Commussion (NRC
or Commission) i1s proposing
modifications to its regulations for the
purpose of conforming them to generally
applicable requirements recent!y
promulgated by the Environmental
Protection Agency (EPA) These new
EPA requirements are contained in
Suhnarts D and E of 40 CFR Part 162 (48
FR 45v.9. October 7, 1883), are
applicab.» to the management of
uranium ane ~ “um bvproduct
material. and bec.me effective for NRC
and Agreement State licensees and
license applicants on December 6. 1983
The action proposed herein would
modify previously existing regulations of
the Commission tv conform them to the
new EPA requirements. and would
incorporate certain of the new EPA
requirements into the Commussion s
regulations. The affected Commission
regulations are contained in Append:x A
10 10 CFR Part 40. which was
promulgated in final for: on October 3.
1980 (45 FR 65521).

The modifications to Commission
regulations proposed herein will
incorporate within NRC regulations
some of the new EPA requirements The
action that the Commission will take
with respect to the remainder of these
new EPA requirements 1s the subject of
an Advanced Notice of Proposed
Rulemaking (ANPRM). wkich requests
comment on that subje~ . also issued
this day These new EPA ;equirements
were developed and issn=d by EPA
pursuant to section 275h, of the Atomic
Energy Act (42 US C 2022 e added by
section 206 of Pub L 95604, the
Uranium Mill Tailing: Radiation Control
Act of 1978 (UMTRCA). Under section
18(a) of Pub L 97-415. the Nuclear
Regulatory Commission Authoriza ion
Act for fiscal years 1982 and 1983 the
Commission was directed 1o c. nform its
regulations 10 EPA s with notice and

opportunity for public comment. Today's
proposal addresses that responsibility

Mrevious Actions

in keeping with section 18(a) of the
NRC Authonzation Act. the Commission
suspended portions of its October 3
1980 mill tailings regulatic e after notice
and opportunity for pubiic comment (48
FR 35350° August 4. 1983) As required
by the Act. this suspensicn ‘grminated
automatically April 1. 1984 1 hpse
portions of the Commission's regulations
which were suspended were those that
were determined to be in conflict or
inconsisteqt with EPA s proposed
requirements. More specifically. the
suspended portions were those that
would require a major commitment or
major action by licenge: s which wouid
be unnecessary if (1) The EPA proposed
siandards were promulgaied in final
form without modification. an4 (2) the
Commussion s regulations were modified
to conform to the EPA standards The
objactive of the suspension was to avoid
a situation where a licensee or applicant
might make & major commitment or take
a major actior which would be
unnecessary or ill-advised  iter
subsequent rulemaking to modify
permanently the existing regulations on
the basis of EPA s final standards.

The final EPA siandards are very
similar to those that were proposed
Nevertheless. (he Commise.on has
reconsidered the approprnateness of
changes to Agpendix A to 10 CFR Part
40 in light of the new EPA standards.
and the need for additional supporting
documentation. The changes proposed
today are more modest than the
previous suspension.

Scope of This Proposal

{n addition to conforming its existing
regulations 1o new EPA standards
under the provisions of the UMTRCA,
the Commission has a further legislated
responsibility: it must establish general
requirements. for the manageme- 5/
byproduct matenal. with EPA
concurrence. which are, 10 the maximum
extent practicable. at least comparable
to requirements applicable to the
management of similar hazardous
matenial regulated by the EPA under the
Solid Waste Disposal Act (SWDA). as
amended The Commission deliberated
as to how best to deal with these rejated
rulemaking needs and decided un the
course of action resuiting in this
proposal and the accompanying
ANPRM This proposal addresses all the
changes to the existing Commission
regulations in Agpendix A to 10 CFR
Part 40 that can be legally promulgated
without additional supporting
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documenriation. Other changes to the
Commiss:or’s regulations for mill
tailir3s management resulting from the
©PA standard are the subject of the
sccompanying ANPRM.

‘The content of these two rulemakings
also may be characterized in terms of
the need for EPA concurrence. although
that was not the deciding factor. This
proposal consists of mod:fications not
requiring EPA concurrence. inciuding
conforming changes to existing NRC
rules and incorporation of EPA
requirements not deriving from the
SWDA. Those modifications that are the
subject of the ANPRM accompanying
this proposal deriving from the SWD'A
requite EPA concurrence pursuant to
sec:.ion 84 of the Atomic Energy Act
Modifications addressed in the ANPRM
include: (1) Incorporation into NRC
regulations of SWDA requirements
a'ready imposed by the EPA, (2) any
further modifications to NRC regulations
necessary to establish SWDA-
comparable requirements as called for
by the UMTRCA. and (3) any further
modifications needed to address
prescriptive provisions that were
guspended prior to April 1. 1984 but not
proposed for modification by this act:on.
This course of action was chosen to
allow the Commission to both conform
its regulations to EPA’s and incorporate
non-SWDA provis:ons in a prompt and
crderly manner and deal with the
complex of SWDA requirements and
13sues in a separate, comprehensive and
unified rulemaking.
£'oatent of This Proposal

The new EF A requirements in 40 CFR
Part 192, (48 F 1 45926) included by
reference seve il sections from 40 CFR
Part 264, cromuigated by the EPA
pursuant to authority provided by the
Resource Conservation and Recovery
Act (RCRA). which modified the SWDA.
‘These SWDA (or RCRA) requirements
impesed under 40 CFR Part 192 are
addressed in the ANPRM accompanying
this proposal. The few conforming
changes to NRC's existing Appendix A
regulations made necessary by these
newly imposed SWDA requirements are
addressed in this documen!, as are
confirming changes and other changes
necessary to reflect and incorporate the
non-SWDA elements of EPA's new
requirerients. These non-SWDA
provisions include requirements to—

(1) Adhere 10 applicable requirements
in 40 CFR Part 190. "Environmental
Radiation Protection Siandards for
Nuclear Powsr Operations” for uranium
byproduct material. and essentially the
same requirements for thorum
byproduct matenal;

Federal Register / Vol 49. No. 228 / Monday, November 26, 1984 / Proposed Rules

(2) Adhere to applicable requirements
in 40 CFR Part 440, 'Ore Mining and
Dressing Point Source Category: Effluent
Limitations Guidelines and New Source
Performance Standards, Subpart C,
Uranium. Radium. and Vanadium Ores
Subcategory

(3] Maintain releases of radon to the
atmosphere during operations as low as
18 practicable;

(4) Close disposal areas so as to
provide reasonable assurance of
effective control for 1,000 years, to the
extent reasonably achievable. and. in
any case. for at least 200 years;

(5) Limit average post-closure releases
of radioactive radon gas to no more than
20 picocuries per square meter per
second (pCi/m?-s); and

(6) Set limits for residual
concentrations of radioactive radium
left in soil. above background. in onsite
areas not subject to the closure
requirements for longevity and radon
release control

Propesed Modifications and Rationale

In accordance with the above. the
Commission proposes the following
modifications to Appendix A to 10 CFR
Part 40

1. Introduction

(@) In the second sentence of the third
paragraph. change “amendabulity” to
“amenablity "

Reason: This change corrects a
typographical error.

(b) Deiete the fourth paragraph in its
entirety

Reason: This change deletes an
information submittal requirement
which was steblished in connection
with implementation of the original
Appendix A criteria. The due date
originally set for submittals is past. A
new due date for revised submittals is
not considered necessary.

(c] Add the following paragraph at the
end. “Licensees or applicants may
propose alternatives to the specific

-requirements in this Appendix. The

alternative proposals may take into
accoun! local or regional conditions,
including geology. topography.
hydrology. and meteorology. The
Commission may find that the proposed
alternatives meet the Commission's
requirements if the alternatives will
achieve a level of stabilization and
containment of the sites concerned. and
a level of protection for public health.
safety. and the environment from
radiological and nonradiological
hazards associated with the sites, which
18 equivalent to, to the extent
practicable. or more stringent than the
'evel which would be achieved by the
requirements of this Appendix and the

46419

standards promulgated by the
Environmental Protection Agency in 40
CFR Part 192, Subparts D and E.*

Reason: The flexibility to propose
alternatives to the Commission's and
EPA standards was included in Pub. L.
97-415 changes to the AEA. The added
paragraph paraphrases the language in
Section 84c. The added paragraph
explicitly acknowledges the legislative
intent and provides licensees and
applicants the opportunity to propose
alternatives as a routine licensing
matter. Licensees would have to prov.de
a site specific rationale to enable the
Commission to make the required
finding This genenc approach was
taken instead of modifying individual
criteria to provide flexibility. A generic
approach avoid~ the chance of not
identifying all »*zas where flexibility
may be needed s preserves the
existing support o Appendix A,
Administratively alternatives are easier
to process under an explicit provision
than exceptions o rules.

2 Criterion 1

(a) In the first paragraph delete the
phrase “ * * * for thousands of years
L -n‘ndimnc - '."

Reason: The thousands of years
language conflicts with the 40 CFR
192.32(b) standard of design of control
measur=s to be effective for 1,000 years.

(b) In the second listed item of the
first peragreph, delete the word
“usable.”

Reason: Both 40 CFR 264.221 and 40
CFR 264 92, which are included by
reference in 40 CFR 192.32(a). require
isolation of contaminants from all
qualities of groundwater, not just usable
groundwater sources.

3 Criterion 3

1) Delete the modihiers “high qualin
for groundwater in the second sentence
of the second paragraph.

Reason: The EPA standards require
protection of all qualities of
groundwater. not just high quality
sources.

4 Criterion ¢

(a) Revise paragraph (a) by deleting

“maximum possible flood” and inserting
Probable Maximum Flood.”

Reason: Probable Maximum Flood
reflects the appropriate hydrologic terms
for a design basis and the onginal intent
of the provision when Appendix A was
promulgated.

S Criterion §

(a) In the first paragraph, delete the
first two sentences beginning “Steps
shall be taken * * * " and ending
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“potential uses.” and the phrase " * * -
in order to accomplish this objective.” in
the third sentence.

Reason: The EPA groundwater
protection standards referenced in 40
CFR 192.32(a) do not permit any seepage
to dwater.

(b) In the first listed item under the
first paragraph beginning with
“Instailation of * * * ” delete the words
“low permeability " as a characteristic of
bottom liners.

Reason: The EPA groundwater
protection standard referenced in 40
CFR 192.32(a) requires a liner that
prevents migration of wastes out of the
impoundment into the adjacent soil and
groundwater. Low permeability implies
that some migration is allowed

{c) In the second paragraph beginning
"Where groundwater impacts * * '
delete the phrase “to its potential use
before milling operations began to the
maximum extent practicable "

Reason: The EPA standard in 40 CFR
192.33 by referencing 40 CFR 264.100.
requires a corrective action program to
restore groundwater to standards
established under 40 CFR 264.92-264 .94
This standard is essentially a
nondegradation standard. Restoration of
groundwater quality only to the extent
necessary to restore its potential use is
inconsistent with EPA standard

(d) Delete in its entirety the third
paragraph beginning “While the primary
method of protecting groundwater shall
be isolation * * * " and ending"* * *
from current or potential uses.”

Reason The EPA standards for
groundwater protection in 40 CFR
192.32(a) protect groundwater primanily
on the basis of background-level
concentrat‘on limits for harzardous
constituterts. and not in terms of current
or potential uses. The dsleted sentence
allowed consideration of tailings in
contact with groundwater. The EPA
standard permits no seepage to
groundwater

() In the first sentence of the fifth
paragraph beginning “This information
shall be gathered * * *" delete the word
“usable  where it modifies
"groundwater.”

Recson: The EPA standard in 10 CFR
192.32(3) does not distinguish between
“usable ' and nonusable acquifers The
groundwater protection standard
applies umversally to acquifers of any
quality or potential use

6 Criterion 6

(a) Delete the first sentence in
entirety. beginning with “Sufficient earth
cover * * *" and ending with “* * *
meter per second.”, and in its place
insert “In cases where waste byproduct
matenal 18 to be permanently disposed.

an earthen cover shall be placed over
tailings or wastes at the end of milling
operations and the waste disposal area
shall be closed in accordance with a
design ' which shall provide reasonable
assurance of control of radiological
hazards to (1) Be ettee L e boor anee
thousand years, to the extent reasonably
achievable, and. in any case. for at least
200 years. and (1) limit releases of
radon-222 from uranium byproduct
materials. and radon-220 from thorium
byproduct matenals, to the atmosphere
$0 as to not exceed an average * release
rate of 20 picocurnies per square meter
per second (pCi/m?s).”

Recson: The change replaces previous
Commission requirements for minimum
cover thickness and post-closure radon
control with the EPA standards for
longevity and radon control. The EPA
standard in 40 CFR 192.32(b) for
environmental protection after closure
specifies that the control method must
provide reasonable assurance that
releases of radon-222 do not exceed 20
picocurnies per square meter per second.
rather than 2 picocuries. Under the EPA
standard the thickness of cover will be a
function of longevity and radon release
and will be determined based on
meeting the 20 value insteac of 2. The
three meter minimum precriptive
requirement was developed to achieve a
2 picocurie emanation rate based on the
assumed typical soil conditions.

(b) Add to Criterion 6 the following
two footnotes which accompany the
revised first sentence footnote: (1) “The
standard appiies to design. Monitoring
for radon after installation of an
approprately designed cover 1s not
required,” and footnote (2) “This
average shall apply to the entire surface
of each disposal area over periods of at
least one year. but short compared to
100 years. Radon will come from both
uranium byproduct materiais and from
covening matenals. Radon emissions
from covering materials should be

. estimated as part of developing a

closure plan for each site. The standard.
however, applies only to emissions from
byproduct materials to the atmcsphers "

Reason: This change fully
incorporates the EPA radon control
standard.

(c) In the fifth sentence of * * “ =5t
paragraph. replace “non-»y ea  ith

“non-soil.” and reple « "% W 1o
reduce tailings cov' js | % three
meters” with the wo ¢ ae

materials.”

Reason: The first change corrects a
typographical error. The second is an
editonal change to be consistent with
the deletion of the three meter minmum
requirement as discussed in (a) above.

(d) At the end of Criterion 8. add a
new paregraph to read: “The design
requirements in this Critenon for
longevity and control of radon relcases
shall apply to any portion of a licensed
and/or disposal site uniess such portion
contains a concentration of radium in
land. averaged over areas of 100 square
meters, which. as a result of byproduct
matenal does not exceed the
background level by more than (i) 5
picocuries per gram (pCi/g) of radium-

26. or. in the case of thorium bvproduct
matenal. radium-228. averaged over the
first 15 centimeters (cm) below the
surface. and (11) 15 pCi/g of radium-226
or. in the case of thonum byproduct
matenal. radium-228. averaged over 15
cm thick layers more than 15 cm below
the surface

Reason: This change incorporates the
EPA requirements for site cleanup
outside the actual uisposal area. in
areas where the longevity and radon
control closure standards are not
applicable (see 40 CFR 192 32(b)(2) and
192.41)

7 Criterion 8

(a) At the end of the first full
paragraph. add a new sentence to read
“Dunng operations and pnor to closure,
radiation doses from radon emissions
from surface impoundments shall be
kept as low as is practicable

Reason: This change incorporates the
EPA requirement imposed under 40 CFR
192.32(a)(4).

(b) Following the third full paragraph
of Criterion 8, just before Criterion 8A.
insert the following two new
paragraphs:

“Milling operations producing or
involving thornium byproduct material
shall be conducted in snch a manner as
to provide reasonable assurance that the
annual dose equivalent does not exceed
25 millirems to the whole body. 75
millirems to the thyroid, and 25
millirems to any other organ of any
member of the public as & result of
exposure to the planned discharge of
radioactive matenals. radon-220 and its
daughters excepted, tc the general
environment.”

“Uranium and thorium byproduct
matenals shall be managed 80 as to
conform to the applicable provisions of
Title 40 of the Code of Federal
Regulations. Part 440, Ore Mining and
Dressing Paint Source Category: Effluent
Limitations Guidelines and New Source
Performance Standards, Subpart C.
Uranium. Radium. end Vanadiom Ores
Subcategory. as codified on Jenuary 1.
1983 .~

Reason: These new parapraphs
incorporate EPA requiremen : im og
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under 40 CFR 192.41(d) and 40 CFR
192.32(aN3), respectively.

8. Crterva 2. 7.9, 10. 11, and 12 are not
affected by the new EPA standards or
editoral changes and no modification is
proposed for any portion of those
cntena.

Commission Authority and
Responsibility

Sectian 84c. of the Atomuc Energy Act
state that A Licensee may propose
alternatives to specific requirements
adopted and enforced by the
Commission under this act. Such
alternative proposals may take into
account local or regional conditions.
including geolegy. topography.
hydrology and meteorology. The
Commission may treat such alternatives
as satisfying Commussion requirements
if the Commission determines that such
alternatrves will echieve a level of
stabiization and containment of the
sites concerned. and a level of
protection for peblic health. safety. and
the environment from radiological and
nonradiological hazards associated with
such si‘es. which is equivalent to. to the
extent practicable, or more stringent
than the level which would be achieved
by standards and requirements adopted
and enforced by the Commission for the
same purpose and any final standards
promudgated by the Admunistrator of the
Environmenial Protection Agency in
accordance with sechon 275

The Commission histoncaliv has had
the authonty and responsihility to
regulate the activities of persans
licensed under the Atomic Energyv Act of
1954. as amended. Consisten! wiih that
authority and in accordance with
section 84c. of that Act. the Commission
has the discretion to review and
approve site specific altematves 1o
standards promulgated bv the
Commission and by the AZministrator of
the Environmental Protection Agency. In
the exercise of this autharty Sectian
84c. does not require the Commissian to
obtain the concurrence of the
Administrator in any s:te specifi-
alternative which satisfies Comm . ssion
requirements for the level of proiection
for public heaith. safe's. and the
environment from radiclogical and
nonradiological hazards at uran um mll
tailing sites. As an example the
Commisson need not seea concurrence
of the Admimstrator is case-by-case
determinations of alternative
concentration limits and delist.ng of
hazardous constitutents for specific
sites. It should be understood that the
proposed couforming regulations deal
with the exercise of the Commission s
responsibility and authonty under the
Atomic Energy Act of 1954, solely as

regards uranium mill tailings sites and
have no broader connotation.

The Commussion believes that
Lcensee proposals for alternatives can
be an unportant and effeclive way o
help deal with the probiems associated
with inplementing the new EPA
standards. The Commission expects that
It may require several years to have its
conforming reguiations fully in place. It
expects to use the flexibility provided
by section 84 in the interim o consider
and approve alternative proposals from
licensees. Section 84c. provades NRC
sufficient authonty to independently
approve alternatives so long as the
Commission can make the required
determination.

Impact of the Proposed Amendments

The Commission's action in proposing
these modifications to its regulatioas in
Appendix A to 10 CFR Part &0 is t0
conform them to the new EPA
standards. These changes are for the
purpose of avoiding conflicts and
inconsistencies. and for clanfying
previously existing language 0 as to be
compatible with the new requmrements.
The action proposed here by the
Commission is a consequence of
previous actions taken by the Congress
and the EPA. and is legally mandated in
section 275b(3) of the Atomic Energy Act
of 1954, as amended.

Comimission action o this case is
esentially nondiscretionary in nature.
and for purposes of environmental
analysis. rests upon existing
environmemtal and other impact
evaluations in the following documents:
(1) “Final Environmenta! Impact
Statement for Standards for the Cantrol
of Byproduct Materials fram Uramwum
Ore Processing (40 CFR Part 192)
Volumes 1 and 2. EPA 520/1-83-008-1
and 2, September 1983. and (2}

Regulatory Impact Analysis of Fmal
Environmental Standards for Uramuam
Mill Tailing at Active Sites.” EPA 520/1-
83-010 Sep'ember 1983. both prepared
in support of Subparts D and E of 40
CFR Paret 192 and (3) "Final Generic
Environmental Impact Statement on
Uranium Milling.” NUREG-0706
Szptember 1980. prepared in support of
Appendix A of 10 CFR Part 40. The
Commission believes that these
supporting analvses for the new EPA
standards and the existing Commission
regulations provide a more than
adequate environmental review for the
standards addresed herein. and that no
additional impact analysis 18 warranted
by the conforming actions propased
herein. The EPA engaged in and
completed o NEPA process with full
consideration of environmenteal
concerns. and for the purposes of this

rulemaking action. can be viewed as the
lead ageacy.

Paperwork Reduction Act Statement

This proposed rule does not coatain &
new or amended m formation collection
requirement subject to the requirements
of the Paperwork Reduction Act of 1980
(44 US.C. 3501 et seq.). Existing
requirements were approved by the
Office of Management and Budget
approval namber 3150-0020.

Regulatory Flexibility Certification
As required by the Regulatory
Flexibility Act cf 1980, 5 U.S.C. 805(b),

-the Commission certifies that this rule

will not, if promuigated. have a
significant economic impact upon &
substantial number of small entities.
Therefore, : have not performed a
Regulatory Flexibility Analysis. The
basts for this finding is that of the
licensed uranium mills, only one
qualifies as a small entity. Almost all
the mills are owned y large
corporations. Three of the mills are
partly-owned by companies that could
qualify as small busnssses. according to
the Small Business Adminustration
genenc amall entity defimtion of 500
employees. However, under the
Regulatory Flexibility Act. & small
business is ome that is independently
owned and operated. Since these three
mills are not independently owned they
do not qualify as amall entities.

List of Subjects in 10 CFR Part 40

Government contracts. Harardous
matenals-transpartation. Nuclear
matenals. Penaity. Reporting and
recordkeeping requirements. Source
material. and Urenmom.

Under the Atomic Energy Act of 1954,
as amended. the Energy Reorgamzation
Act of 1974, as amended. 5 U.S.C 553,
and the Uranium Mul! Tatings Rediation
Control Act of 1978, as amended. the
NRC 18 proposing the following
amendments to 10 CFR Part 40

PART 40—DUMESTIC LICENSING OF
SOURCE MATERIAL

1. The authonity citation for Part 40 is
revised to read as follows:

Authority: Secs 82. 83 64. 85, 81, 161. 182
183, 186. 68 Stat 972 933 935 944 95, 954
955. as amended. secs 1le(2) 83 84 Pub L
95-604 92 Stat 3031 as amended. 3039 sec.
234. B3 Stat 444, as amended (42U SC
20n4(e)(2). 2092, 2083, 2094. 2005, 2111, 2113,
2114, 2200, 2232, 2233, 2236. 2282); secs. 274
Pub L 88-373, 73 Sta!. 688 (42 U S.C. 2021);
sec 201 as amended. 202 208. 88 Stat 1242,
as amended. 1244, 1248 (42 U S C. 5841, 5842
5846). Section 275, 92 Stat. 3021, as amended
by Pub L 97415, 98 Stat. 2087 (42 US.C.
2022)




Section 40.7 also issued under Pub. L 95-
801. sec. 10.92 Stat. 2951 (42 US.C. 5851).
Section 40.31(g) also issued under sec. 122 68
Stat. 839 (42 US.C. 2152). Section 40.48 also
issued under sec. 184, 88 Stat. 954, as
amended (42 U.S.C. 2234) Section 40.71 also
1ssued under sec. 187, 68 Stat. 985 (2 US.C.
2237). -

For the purposes of sec. 223. 88 Stat 958. as
amended (42 US.C. 2273). §§ 40.3. 40.25(d)(1}-
(3). 40.35{a)}~{d). 40.41 (D) and (c). 40 46. 40.51
(@) and (c). and 40.83 are issued under sec.
181b. 88 Stat. 948 as amended. (42 U ST
2201(b)): and §§ 40.25 (c) and (d) (3) and (4).
40.28(c)(2). 40.35(e). 40 42. 4061, 40 82. 40.54
and 40.65 are issued under sec. 1810 88 Stat
950. as amended (42 US.C 2201(0)).

Appendix A— Amended)

2. Appendix A to Part 40 is revised to
read as follows:

Every applicant for & license 10 possess
and use source material in conjunction with
uranium or thenum mulling. or byproduct
matenal at sites formerly associated with
such milling is required by the provisions of
§ 40 31(h) to include in & License application
proposed specifications relating to milling
operstions and the disposition of tailings or
wastes resulting from such milling activites
This appendix establishes technical.
financial. ownership. and long-term site
surveillance criteria relating to the sitng.
operation. decontamination.

*asonably achievabie” has the same
aeaning as in § 20.1(c) of 10 CFR Part 20 of
this chapter

In many cases. flexibility is provided in the
cntena to allow an optimum
tailings disposal program on a site-specific
basis. However. in such cases the objectives.
technical alternatives and concerns which
must be taken into account in developing &
tailings program are idennfied. As provided
by the provisions of § 40.31(h) applications
for licenses must clearly demonstrate how
the critena have been addressed.

The specifications shall be developed
considening the expected full capacity of
tailings or waste systems and the lifetime of
mill operations. Where later expansions of
systems or operations may be Likely (for
example where large quantities of ore now
marginally uneconomical may be stockpiled).
the amendability of the disposal system to
accommodate increased capacities without
degradation in long-term stability and other
performance factors shall be evaluated.

Licensees or applicants may propose
alternatives to the specific requirements in
this Appendix. The alternative proposals may

take into account local or nao:nl eoladmom.
including geology, lopography. hydrology.
and meteoroiogy. The Commission may find
that t“e proposed alternatives meet the
Commission s requirements if the alternatives
will achieve a level of st2hilizetion and
containment of the sites concerned. and o
level of protection for public health. safety,
and the environment from radiological and
nonrediological hazards associated with the
sites. which is equivalent to. to the extent
practicable, or more stnngent than the level
which would be achieved by the
requirements of this Appendix and the
standards promuigated by the Environmental
Protection Agency in 40 CFR Part 182,
Subparts Dand E

I. Technical Criteria

Critenion 1—In selecting among alternative
tailings disposal sites or judging the
adequacy of existing tailings sites. the
following aite features. which will determine
the extent to which a program meets the
broad objective of isolating the tailings and
associated contaminants from man and the
environment for 1.000 years. thereafter,
without ongoing active maintenance shall be
considered:

* Remoteness from populated areas:

* Hydrologic and other natural conditions
as they contnbute to continued
immobilization and isolation of contaminants
from groundwater sources; and

* Potential for minimizing erosion.
disturbance. and dispersion by natural forces
over the long term.

The site selection process shall be an
optimization to the maximum extent
reasonably acluevable in terms of these
features.

In the selection of disposal sites. pnmary
emphasis shall be gven to isolation of
tailings or wastes. & matter having long-term
impacts. as opposed to consideration only of
short-term convenience or benefits. such as
minimization of transportation or land
acquisition costs. While isolation of tailings
will be a function of both site and engineenng
design. overnding consideration shall be
given to siting features given the long-term
nature of the tailings hazards.

Tailings shall be disposed of in & manner
that no active maintenance is required to
preserve conditions of the site

Criterion 2—To avoid proliferation of small
waste disposal sites and thereby reduce
perpetual surveillance obligations. byproduct
material from in eitu extraction operations,
such as residues from so/"...on evaporation or
contaminated control proces \es. end wastes
from small remote above gro ind extraction
operations shall be disposed of at existing
large mill tailings disposal sites: unless.
considenng the nature of the wastes. such as
their volume and specific activity. and the
costs and environmental impacts of
transporting the wastes to a large disposal
site. such offsite disposal 1s demonstrated to
be impracticable or the advantages of onsite
bunal clearly outweigh the benefits of
reducing the perpetual sarveillance
obligations.

Criterion 3—The “prime option” for
disposal of tailings 1s placement beiow grade.
either in mines or specially excavated pits
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(that is. where the need for any specially
constructed retention structure is eliminated).

The evaluation of alternative sites and
disposal methods performed by mull
operators in support of their proposed tailings
disposa! program (provided in applicants’
environmenta! reports) shall reflect serious
consideration of this disposal mode In some
instances. below grade disposal may not be
the moset environmentally sound approach.
such as might be the case i/ & groundwater
formation 18 relatively close to the surface or
not very well isolated by overiving soils and
rock. Also. geologic and topograpnic
conditions might make full below grade
burial impracticable: for example. bedrock
may be sufficiently near the surface that
blasting would be required 1o excavate a
disposal pit at excessive cost. and more
suitable alternative sites are not available.
Where full below grade bunal is not
practicable. the size of retention structures.
and size and steepness of slopes of
associated exposed embankments shall be
minimized by excavation to the maximum
extent reasonably achievable or approprate
given the geologic and hydrologic conditions
at & site In these cases. it must be
demonstrated that an above grade disposal
program will provide reasonably equivalent
isolation of the tailings from naturs! erosional
forces.

Criterion ¢—The following site and design
criteria shall be adhered to whether tailings
or wastes are disposed of above or below
grade

(a) Upstream rainfall catchment areas must
be mimimized to decrease erosion potential
and the size of the Probabie Maximum Flood
which could erode or wash out sections of the
tailings disposal area.

(b) Topograshic features should provide
good wind protection.

(c) Embankment and cover slopes shall be
relatively flat after final stabilization to
minimize erosion potential and to provide
conservative factors of safety assuring long-
term stability. The broad objective should be
to contour final slopes to grades which are as
close as possible to those which would be
provided if tailings were disposed of below
grade: this could. for example. lead to siopes
about 10 honzontal t9 1 vertical (10h:1v) or
less steep In general siopes should not be
steeper than about Sh:lv. Where steeper
slopes are proposed. reasons why a slope
less steep than Sh:1v would be inpracticable
should be provided. and compensating
factors and conditions which make such
slopes acceptable should be identified.

(d) A full self-sustaining vegetative cover
shall be established or rock cover empioyed
to reduce wind and water erosion 10
negligible levels

Where a full vegetative cover is not likely
to be sell-sustaining due to clhimatic or other
conditions. such as in semi-anid and and
regions. rock cover shall be employed on
siopes of the impoundment system. The NRC
will consider relaxing this requirement for
extremely gentle slopes such as those which
they may exist on the top of the pile.

The following factors shall be considered
in establishing the final rock cover design to
avoid displacement of rock particies by
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human and ammal traffic or by natursl
process. and o preclude undercutiing and
piping

* Shepe size composiidn and gradahon
of rock particles (excepuing bedding materisl
average particies size shall be 4! least cobhie
SiZe Or greater)

* Rock cover thickness and zoning of
particies by size. and

* Sieepness of underiying siopes

Individual rock fragments shall be dense
sound. and resislant 1o abrasion. and shall be
free from crecks. seams. and other defects
that would tend to unduly wncrease their
destruction by water and frost actions Weask
[nable. or laminated aggregate shall noi be
used.

Rock covering of slopes may not be
required where lop covers are very thick (on
the order of 10m or grealer) impoundment
siopes are very genlle (on the order of 10 h.1v
or less). bulk cover malerials have inherently
favorable erosion resisiance characienistics
and. there 18 negligible drainage ce!chmen!
area upstream of the pile and good wind
protection as descnibed in points (4] and |b)
of this Criterion.

Furthermore. all impoundment surfaces
shall be contoured 10 avoid areas of
concentrated surface runoff or abrup! or
sharp changes in slope gradient In addition
10 rock cover on slopes. areas loward which
surface runoll might be directed shall be well
protected with subsiantial rock cover (rip
rapl In addition to providing for stability of
the impoundment sysiem itsell overal
stability. erosion polential. and
geomorphology of surrounding terrain shall
be evaluated 10 assure tha! there are not
ongoing or potential processes. such as gully
erosion. which would lead (0 impoundment
instability

(e] The :\mpoandment shall not be localed
near a capeble faull that cowld cause a
maxinum credible earthquake larger than
that which the impoundment could
reasonably be expected 1o withstand As
ased in this criterion. the term “capable fault™
has the same meaning as defined in section
HIg) of Appendix A of 10 CFR 100 The term
‘maximum credible earthquake means tha
earthquake which cause the maxumum
vibratory ground motion based upon an
evaluanon of earthquake potential
considering the regional and local geology
and seismology and specific characteristics
of local subsurface matenal.

(1) The impoundment. where feasible.
should be designed 10 incorporate features
which will promote deposition For example.
design features which promote deposition of
sediment suspended in any runoff which
flows into the impoundment area might be
utilized: the object of such a design feature
would be to enhance the thickness of cover
over ime

Critenion 5—The following shall be
considered

* Instaliation of bottom liners (Where
synthetic iners are used a leakage detection
sysiem shall be installed immediately below
the liner 10 ensure major failures are detected
if they occur Thes 18 in addinon 1o the
Rroundwater monitonng program conducted
as provided in Critenon 7 Where clay liners
are proposed or relatively thin. in-situ clay

suils are 1o be relied upon for seepags

contrul. tests shail be conducted with
representahive tailings solutions and clay
matenals 10 confirm that no significant
determoration of premeahility or stabiiny
properties will occur with continous exposure
of clay 10 tarhings sciutions. Tests shull be run
for a sufficient period of ime to reveul any
effects if they are going 1o occur [0 sume
cases detarniorahon has heen obseryved to
occyr rather rapidly alter shout nine months
of exposure)]

¢ Mill process designs which provide the
maximum prachicable recycle of solutions
and conservation of water to reduce the net
wnput of hquid to the tailings impoundment

¢ Dewstering of tailings by process
devices and/or in-situ drainage systems (At
oew sites lalgs shail be dewatered by &
drainage system insialied at the bottom of the
impoundment 10 lower the phreatic surfuce
and reduce the driving head for seepage.
unless tests show tailings are not amenable
10 such & system Where in-situ dewalering 13
w0 be conducted. the impoundmen! bottom
shall be graded 10 assure that the drains are
@l a low point. The drains shall be protected
by suttabie filer matenals to assure that
drains remain free running The drainage
svstem shall also be adeguately sized 1o
assure good drainage)

* Neutralization 10 promote immobilization
of oxc substances.

Where groundwater impacts are occurring
at an existing site due 1o seepage action shall
be taken 1o alleviate conditions that lead to
EXCESSIVe seepage iMPucts L nd restore
groundwater quality The spec:fic seepage
control and groundwater protection method.
or combination of methods. to be used mus!
be worked out on a site-specific basis
Technical specifications shall be prepared 1o
control installation of seepage control
systems. A quality assurance. testing and
inspection program. which includes
supervision by a qualified engineer or
scientist. shall be established to assure the
specifications are met

In support of & tailings disposa! system
proposal. the applicant/operator shall supply
information concerning the (ollowing

* The chemical and radioactive
charactenstics of the waste solutions

*The charactenstics of the underlying soil
and geologic formations particularly as they
will control transport of contaminants and
solutions. This shall include detaled
nformation concerning extent thickness
uniformity shape. and omentation of
underlying strata Hydraulic gradients and
conductivities of the vanous formations shall
be determined.

This information shall be gathered from
borings and field survey methods taken
within the proposed impoundment area and
in surrounding aress where contaminisn's
might migrate 1o groundwater The
information gathered on boreholes shall
mciude both geologic and geophysical logs in
sufficient number and degree of
sophistication 1o allow determining
sign:ficant discontinuities. fractures and
channeled deposits of high hydraulic
conductivity If F'sld survey methods are
used. they should be in addition to and
califibrated with borehole logging Hydrologic

parameters such o8 pc'rmnnbah'y shall nut he
Jdetermined on the basis of Jaboratory
analysis of samples alone 4 sulficient
amount of field testing (e & . pump tests) shall
be conducted 1o assure actual lield properties
are adequately understood |esting shall be
conducted 1o allow estimaing chemy-sorption
«denualion properties uf underiying soil and
rock

* Localion extent guality. capacity and
current uses of any groundwater at and near
the sile

Furthermore. steps shall be tuken during
stockpiling of ore (0 minimize penetration of
radionuchides inlo underlying soils: suitable
methods include Lning and/or compaction of
ure slorag® ereds

Critenon b—in cases where wasie
byproduct maienal s 10 be permanently
disposcd an earthen cover shall be placed
over talings or wastes atl the end of mulling
operations and. the wasie disposal ares shall
he closed in accordance wilh & design '
which shall provide reasonable assurance of
control of radmiogrcal hazards (o (1) Be
effective for 1.000 years. 10 the extent
reasonably achievable. and. 1n any case for
al least 200 years. and (1) lumit releases of
redon 222 from e anium byproduct matenals.
and radon-220 from thornum byproduct
malenals. 10 the atmosphere 30 as 10 not
exceed an average’ release rate of 20
picocunes per square meter per second (pCi/
m3) In computing required tailings cover
thicknesses. moisture in soiis in excess of
amounts found normally i similar soils in
Similar circumstances shall not be
considered. Direct gamma exposure from the
tailings or wastes should be reduced 1o
background levels The effects of any thin
synthetic layer shall not be taken into
account in determinmg the calculated radon
exhalation level If non-soil matenals are
proposed as cover materals. it must be
demonstrated that such matenais will not
crack ur degrade by differential settiement.
weathering. or other mechanism. over long-
term time ntervals.

Near surface cover malerials [ie  within
the igp three meters) skall not include waste
or rock tha! contains elevated levels of
radium. soils used for near surface cover
must be essentially the same as far as
radioactivity 18 concerned. as that of
surrounding surface soils This is 1o ensure
that surface radon exhalation is not
significantly above background because of
the cover matenal itself

The design requirements in this criterion
for longevity and control of radon relesses
shall apply to any portion oi a licensed and/
or disposal site unless such portion containg
a concentration of radiem in land averaged

The standard applies 'o design Monitonng for
radon after instaliation of an appropriate y designed
cover 13 nol required

P This sverage shull apply 10 the entire surface of
each disposal ares over penods of &t leas! | year
bu! short compared 1o 100 yeurs Radon will come
frome both uramum byproduc! materials and from
overng matenals Radon emissions from covenng
materials showd be esumaiad as part of developing
o closure plan for each wite The siandard however
applies only 10 SMISHONS (1M wadium Dyproduct
malerials 1o the stmosphere



over areas of 100 square meters. which. as a
result of byproduct material does not exceed
the background level by more than: (i) §
picocuries per gram (pCi/g) of radium-228, or,
in the case of thonum byproduct matenal.
radium-228. averaged over the first 15
centimeters (cr) below the surface. and (1)
15 pCi/g of radium-228. or. in the case of
thorium byproduct matenal redium-228
averaged over 15-cm thick layers more than
15 cm below the surface

Critenon 7—At least one tull vear prior 'o
any major site construction. a preoperational
monitoning program shall be conducted to
provide compiete baseline data on a milling
site and :ts environs. Throughout the
constructior and operating phases of the mill.
an operational monitoring program shall be
conducted to measure or evaluate compliance
with applicable standards and regulations: to
evaluate performance of control svstems and
procedures. 1o evaluate environmental
impacts of operation: and to detect potential
long-term effects.

Critenion 8—Milling operations shall be
conducted so that all airbormne effluent
reieases are reduced (o levels as low as is
reasonably achievable. The pninary means of
accomplishing this shall be by means of
emussion controls. Institutional controls. such
as extending the site boundary and exclusion
area. may be employed to ensure that offsite
exposure lumits are met, but only after all
practicable measures ha\ e been taken 1o
control emissions at the source
Notwithstanding the existence of individual
dose standards. strict control of emissions is
necessary to assure that population
exposures are reduced o the maximum
extent reasonabiy achievable and 1o avoid
sile contamination. The greatest potential
sources of offsite radiation exposure (aside
from radon exposure| are dusting from dry
surfaces of the tailing disposal area not
covered by tailings solution and emissions
from yellowcake drying and packaging
operations Dunng operations and prior to
closure. radiation doses from radon
emussions from surface impoundments of
uranium or thonum byproduc! materials shall
be kep! as low as is practicable

Checks shall be made and logged hourly of
all parameters (e g differential pressures and
scrubber water flow rates) which determine
the efficiency of yellowcake stack emission
control equipment operation. It shall be
determined whether or not conditions are
within a range prescribed to ensure that the
equipment 1s operating consistently near
peak efficiency: corrective action shall be
taken when performance is outside of
prescribed ranges. Effluent control devices
shall be operative at all times during drying
and packaging operations and whenever air
is exhausting from the yellowcake stack.
Drying and packaging operations shall
terminate when controls are inoperative
When checks indicate the equipment is not
operating within the ‘ange prescribed for
peak efficiency. actions shall be taken to
restore parameters to the prescribed range
When this cannot be done without shutdown
and repairs, drying and packaging operations
shall cease as s0on as practicable
Operations may not be re-started after
cessation due to off-normal performance until

needed corrective actions have been
identified and implemented. All such
cessations. corrective actions. and re-starts
shall be reported to the appropriate NRC
regional office as indicated in Criterion 8A. in
writing, within 10 days of the subsequent
restart.

To control dusting from tailings. that
portion not covered by standing Liquids shall
be wetted or chemically stablized to prevent
or minimize blowing and dusting to the
maximu 1 exten! reasonably achievable. This
requirem.nt may be relaxed if tailings are
effectively sheltered from wind. such as ma:
be the case where they are disposed of below
grade and the tailings surface is not exposed
to wind. Considerstion shail be given in
planning ta:iings disposal programs o
methods which would allow phased covering
and reclamation of tailings impoundments
since this will help in controlling particulate
and radon emissions dunng operation. To
control dusting from diffuse sources, such as
tailings and ore pads where automatic
controls do not apply. operators shall develop
wrillen operating procedures specifying the
methods of control which will be utilized.

Milling operations producing or involving
thorum byproduct material shall be
conducted in such 4 manner as 1o pros ide
reasonable assurance that the “anual dose
equivalent does not ex~esd 25 millirems to
the whole body. 75 mullirems to the thyriod.
and 25 wullirems to any other orgar. of any
member of the public as a result of exposures
to the planned discharge of rad:oactive
materials. radon-220 and its daugh =rs
excepted. to the genera! environmeat.

Uranium and thertum byproduct matenals
shall be managed s0 as to conform to the
applicable provisions of Title 40 of the Cote
of Federal Regulations. Part 440. "Ore Mining
and Dressing Point Source Category: Effluent
Limitetions Guidelines and New Source
Performance Standards, Subpart C, Urarium,
Radium. and Vanadium Otes Subcategory,”
as codified on anuary 1, 1983.

Critena 8A—Daily inspections of tailings
or waste retention systems shall be
conducted by a qualified engineer or scientist
and documented. The appropriate NRC
regional office as indicated in Appendix D of
10 CFR Part 20. or the Director. Office of
Inspection and Enforcement, U S. Nuclear
Regulatory Commission. Washingtoa. DC
20855, shall be immediately notfied of any
failure in & tailings or waste retention system
whith results in a release of tailings or waste
into unrestricted areas. and/or of anv
unususl conditions (conditions not
contemplated in the design of the ret-ntion
system) whicl, if not corrected could indicate
the potential or lead to failure of the system
and result in a release of tailings or waste
into unrestncted areas.

il Financial Criterio

Criterion 9—Financial surety arraiigements
shall be established by each mill operator
prior to the commencement of cperations to
assure tha! sufficient funds wi': be available
to carry out the decontamination and
decommissioning of the mill and site and for
the reclamation of any tailings or waste
disposal areas. The amount of funds to be
ensured by such surety arrangements shall be
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based on Commission-approved cost
estimates in @ Commission-approved plan
for: (1) Decontamination and
decommissioning of mill buildings and thas
milling site to levels which would allow
unrestricted use of these aress upon
decommissioning. and (2) the reciamation of
tailings and/or waste disposal areas in
accordance with technical cntena delineated
in Section | of this Appendix. The licensee
shall submit this pian in conjunction with an
environments! report tha! addresses the
expected environmental impacts of the
miiling operation. decommissioning and
tailings reclamation. and evaluates
alternstives for mitigating these impacts. The
sureiy shall also cover the payment of the
charge for long-term surveillance and control
required by Critenion 10 In establishing
specific surety arrangements, the licensee s
cos! estimates shall take into account total
costs that would be incurred if an
independent contracter were hired to perform
the decommissioning and reclamation work.
In order to avoid unnecessary duplication
and expense. the Commission may accept
financial sureties that have been
consolidated with fins~cial or surety
arrangements established to meet
requirements of other Federal or state
agencies and/or local governing bodies for
such dec decontamination,
reclamaton. and long-term site surve:llence
and control. provided such arrangements are
considered adequate 1o satisfy these
requ.rements and that the portion of the
surety which covers the decommissioning
and reciamation of the mill. mill tailings site
and associated areas. and the long-term
funding charge is clearly identified and
commutted for use in accomplishing these
activities. The licensee s surety mechanism
will be reviewed annually by the Commission
to assure that sufficiert funds would be
available for completion of the reclamation
plan if the work had to be performed by an
wadependent contra ctor. The amount of surety
liability should be au'iusted to recognize any
increases or decrease ' resulting from
inflation. changes in e: gineenng plans.
activities performed. a: d any other
conditions affecting cos 's. Regardiess of
whether reclamation is hased through the
life of the operation or t kes place at the end
of operations. an appro’ nate portion of
surety liability shall b retained untl final
compliance with the reclamation plan is
determined. This will yield a surety that is at
least sufficient a! all umes to cover the costs
of decommussioning and reclamation of the
areas that are expected to be disturbed
before the next license renewal. The term of
the surety mechanism must be open ended.
unless it can be demonstrated that another
arrangement! would provide an equivalent
level of assurance This assurance could be
provided with a surety instrument which is
wri ten for a specified period of time (e g. §
years) yet which must be automatically
renewed unless the surety notifies the
beneficiary (the Commission or the State
regulatory agency) and the principal (the
licensee) some reasonable time (e.g.. 90 days)
prior to the renewal date of their intention
not 1o renew. In such & situation the surety
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requirement still exists and the licensee
would be required to submit an accepiable
replacement surety within a bref penod of
time (0 allow at leas! 60 days for the
regulatory agency to collect.

Proof of forferture must not be necessary to
collect the surety so that in the event tha! the
licensee could not provide an acceptable
replacement surety within the required ime
the surety shall be automatically collected
prior 10 its expiratron The conditions
described above wouid have 1o be clearly
stated on any surety instrument which 13 not
open-ended. and mus! be agreed to by 4l
parties Financial surety arrangements
generally acceptable 1o the Commission are

{a) Surety bonds

|b) Cash deposits

{c) Certificates of deposit

(d) Deposits of government securities

(e} Irrevocable letters or lines of credit and

(N Combinations of the above or such other
types of arrangements as may he approved
by the Commission However selfl insurance
or any arrangemen' which essentially
constitutes seif insurance (e g. @ contract
with a sta'e or Federal agency). will not
satisfy the surety requirement since this
provides no additional assurance other than
that which aiready exists through license
requirements

Cntenon 10—A minimum charge of
$250.000 (1978 dollars| to cover the costs of
long-term surveillance shall be paid by each
mill operator to the general treasury of the
United States or to an appropriate State
agency pnor to the termination of a uranium
or thorium muil hicense

If site surveillance or control requirements
al & particular site are determined. on the
basis of & site-speciiic evaluation. to be
significantly greater than those speciiied in
Critenon 12 (e g if fencing 18 determined 1o
be necessary | variance in funding
requirements may be specified by the
Commission In any case. the total charge (o
cover the costs of long-term surveiliance shall
be such that with an assumed ) percent
annua! real interes! rate. the collected funds
will yield interest 1n an amount sufficient to
cover the annual costs of site surveillance
The total charge will be adjusted annually
prior 1o actual payment to recoginze inflation
The inflation rate to be used 1s that indicated
by the change in the Consumer Price Index
published by the U S Department of Labor
Bureau of Labor Statistics

{1 S:te and Byproduct Material Ow nership

Cntenon 11—

A. These critena relating to ownership of
taiiings and their disposal sites become
effective on November 8. 1981. and apply to
all licenses terminated. issued. or renewed
after tha! date

B. Any uramum or thorium milling license
or tatlings license shall contain such terms
and conditions as the Commission
determines necessary (o assure tha! prior 1o
termination of the license. the licensee wil|
comply with ownership requirements of this
cnterion (or sites used for tailings disposal

C Title 10 the by product matenal licensed
under this Part and land. inciuding any
interests therein (other than land owned by
the United States or by a State) which is used

for the disposal of any such byproduct
material. or 19 essential to ensure the long
term stability of such disposal site. shall be
transferred to the United States or the State
in which such land 18 located. at the option of
such State In view of the fact that physical
isolation must be the primary means of long-
term control. and Government land
ownership is a desirable supplementary
messure ownership of certain severable
subsurface interests (for example mineral
rights) may be determined to be unnecessary
to protect the public health and safety and
the environment In any case however. the
dppiicant operator must demonsirate a
serinus effort 10 obtain such subsurface
rghts. and must in the event that certain
rnghis cannot be obtained. provide
notification in local public land records of the -
fact that the land 1s being used for the
disposal of radioactive materal and 1
subject to erther an NRC general or specific
license prohibiting the disruption and
disturbance of the tailings In some rare
cas~s such as may occur with deep burial
where no ongoing site surveiilance will be
required surface land ownership transfer
requirements may be waived For licenses
1ssued before November 8 1981 the
Commission may take into account the status
of the ownership of such land. and interests
therein and the ability of a licensee 10
transfer title and custody thereof to the
United States or a State

D If the Commission subsequent to title
transfer determines that use of the surface or
subsurface estates or both. of the land
transferred 1o the United States or to a State
will not endanger the public health. safety
welfare or environment the Commission
may permi! the use of the surface or
sebsurface estates. or both. of such land in a
manner consistent with the provisions
provided in these critena If the Commission
permits such use of such land it will provide
the person who transferred such land with
the nght of first refusal with respect to such
use of such land

E Matenal and land transferred to the
United States or a State in accordance with
this Criterion shall be transferred without
cost to the Un:ted Stutes or a State other than
administrative and legal costs incurred in
carrying out such transfer

F The provisions of this Part respacting
transfer of title and custody to land and
tailings and wastes shall not apply in the
case of lands held in trust by the Uniled
States for any Indian tribe or lands owned by
such Indian tribe subject to a restriction
agains! alienation imposed by the United
States. [n the case of such lands which are
used for the disposal of by product matenal,
as defined in this Part. the licensee shall
enter in'o arrangements with the Commission
as may be appropriate to assure the long-
term surveiilance of such lands by the United
States

IV Long Term Site Surveiliance

Criterion 12—The final disposition of
taiings or wastes at milling sites should be
such tha! ongoing active maintenance is not
necessary 1o preserve isolation As a
minimum. annual site inspections shall be
conducted by the government agency

retaining ultimate custody of the site where
tailings. or wastes are stored 10 confirm the
integrity of the stabilized tailings or waste
sysiems and to determine the need \f any for
maintenance and/ or monitoring. Results of
the inspection shall be reported 1o the
Commission within 80 days following each
inspection The Commission may require
more frequent site inspections if. on the basis
of & site-specific evaluation, such a need
appears necessary due to the features of a
particular tailings or waste disposal system

Dated at Washington. DC. this 20th day of
November 1984

For the Nuclear Regulatory Commission
Samuel ). Chulk.
Secretary of the Commission
IFR Do 84- 30068 Fiied 11-23-84 845 am|
BILLNG COOE 75800 1

10 CFR Part 40

Urantum Mill Tallings Regulations;
Ground Water Protection and Other
issues

AgExcy: Nuclear Regulatory
Commission.

AcTion: Advanced notice of proposed
rulemaking.

SuMMARY: The Nuclear Regulatory
Commission (NRC) is considering
{urther amendments to its uranium mull
‘nilings regulations. The future

ulemaking proceeding for which this
notice 18 issued 1s pnmanly intended to
incorporate ground water protection
provisions and other requirements
established by the Environmental
Protection Agency for similar hazardous
wastes into NRC regulations. This
action is necessary to make NRC
requirements similar to EPA standards
a:s required by provisions of the
Uranium Mill Tailings Radiation Control
Act

DATE: The comment period expires
January 25. 1985 Comments received
after this date will be considered if it is
practical to do so but assurance of
consideration may not be given except
as to comments received on or before
this Caie.

ADOMESSES: Mail comments to
Secretary. US Nuclear Regulatory
Commission. Washington. DC 20555,
Attention: Docketing and Service
Branch. or deliver comments to Room
1121. 1717 H Street NW, Wasnington,
DC between 8:15 a.m. and 5:00 p.m.
weekdays.

FOR FURTHER INFORMATION CONTACT:
Robert Fonner. Office of Executive Legal
Director, telephone (301) 492-8602, or
Kit'y S. Dragonette, Division of Waste
Management. US. Nuciear Regulatory
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Commisston. Washington, DC 20555,
telephone (301) 427-4300.
SUPPLEMENTARY INFORMATION: The
Nuclear Regulatory Commission has
today proposed modifications to its
existung ull tailings regulations in
Appendix A to 10 CFR Part 40 for the
purpose of conforming them to generally
applicable standards promuigated by
the Environmental Protection Agency
(EPA) on September 30. 1983 (see 48 FR
45928: October 7. 1983) This advance
notice of proposed rulemaking (ANPRM)
announces that the Commission is
considenng proposing furthe.
modifications to its regulations 1.1 10
CFR Part 40. (o satisfy certain provisions
of the Uranium Mill Trailings Radiation
Control Act of 1978 (UMTRCA). and
requests public comments on pertinent
i1ssues and questions

On October 7. 1983. the EPA published
generally applicable standards for the
management of uranium and thorium
byproduct matenal The standards were
developed by the EPA in a manner to
satisfy the provisions of section 275 of
the Atomic Energy Act, as amended,
that for nonradiological hazards, the
standards “* * * shall provide for the
protection of human heaith and the
environment consistent with the
standards required under Subtitle C of
the Solid Waste Disposal Act. as
amended. which are applicable to such
hazards.” To achieve this goal the EPA
included within its requirements
published October 7, 1983. selected
provisions from its regulations issued
under the Solid Waste Disposal Act
(SWDA) by cross referencing the SWDA
provisions. These specific provisions are
now in effect and the NRC is
considering undertaking a rulemaking
vhich would clarify its regulations by
including within them those SWDA
requirements selected by the EPA for
application to uranium and thortum mull
tailings.

The rulemaking under consideration
would also be intended to satisfy a
requirement placed upon the NRC under
section 84 of the Atomic Energy Act of
1954, as amended. to "* * * insure that
the management of any byproduct
matenal * * * is carried out in such
manner as conforms to general
requirements established by the
Commission. with the concurrence of the
(EPA) Administrator, which are. to the
maximum extent practicable, at least
comparable to requirements applicable
to the possession. transfer, and disposal
of similar hazardous material regulated
by the Administrator under the Solid
Waste Disposal Act, as amended.” The
rulemaking under consideration. which
18 the primary subject of this ANPRM.

would then incorporate within NRC
regula‘ions eilements of EPA's SWDA
requirements already imposed by EPA,
and establish any further requirements
necessary for the NRC to have SWDA.
corr parable standards as calied for by
Section 84 of the Atomic Energy Act of
1954, as amended.

The Commission considered further
revisions to Appendix A to conform it to
the physical stability aspects of the EPA
standard. but did not propose them. The
EPA standard requires that the final
cover design provide reasonable
assurance of effective control “for one
thousand years. to the extent reasonably
achievable. and in any case. for at least
200 years.” The EPA's numerical
longevity standard takes a different
approach to stability than do the NRC
requirem~nts. [n Appendix A, the NRC
established numerous prescriptive
requirements for specific design features
in order to assure stability without
active maiutenance for an indefinite
period of ime following closure. The
EPA rule sets a performance standard
for a limited time period. In addition. the
preamble 10 the EPA standard and the
supporting environmental evaluation
indicate that the EPA consciously
considered the acceptability of relying
on active maintenance to provide
stability following closure. and did not
prohibit it. Rather, the EPA standard
requires that. for nonradiological
hazards the need for active maintenance
only be miunimized. NRC's Appendix A
flatly prohibits any planned reliance on
active maintenance.

The Commission requests comments
on whether it should delete or modify
additional previsions of Appendix A
including prescriptive requirements for
specific design features which may not
be necessary to meet the EPA standard.
The Ve requirements \n
question include those for minimizing
upstream drainage area. siting where
there is good wind protection. relatively
flat slopes. mandatory vegetative or
rock cover. cobble size rock. high quality
rock cover, and rock armoring The
Commussion also considered deletng
the prohibition on reliance on active "
maintenance. modifying Cnterion 3
mandating below grade disposal as the
prime option. and deleting the
requirement for background radium
concentrations in cover materiais. Relief
from these retained provisions is
available through case-by-case
proposals by licensees as noted in
proposed additions to the introduction
of Appendix A of 10 CFR 40. The
Commission seeks comment on whether
this is sufficient flexibility tn view of the
Commission's intent to consider

alternative proposals as routine
licensing actions

I. Background on the Ground Water
Issue

The SWDA requirements imposed by
the EPA in its rule published October 7
1983 (48 FR 45926) were described by
the EPA in that Notice as follows:
“Consistent with the standards EPA
issued under the SWDA for hazardous
wastes (47 FR 32274-32388. July 26, 1982)
the standard for tailings piles has two
parts: (1) A ‘pnmary standard that
requires use of a liner designed to
prevent migration of hazardous
substances out of the impoundment. and
(2) a 'secondary’ ground water
protection standard requiring, in effect.
that any hazardous constituents that
leak from the waste not be allowed to
degrade ground water. The primary
standard applies to new portions of new
or existing waste depositones The
secondary standard applies to new and
existing portions, the point of
compli ince being at the edge of the
waste impoundment. The specific
hazardous substances and
concentrations (1.e.. background levels)
that define noncompliance with the
secondary standard at each site will be
established for uranium mill tailings by
NRC and Agreement States. The SWDA
rules, however. permit alternate
concentration limits to be established
when they will not pose “* * *a
substantial present or potential hazard
to human heaith or the environment  as
long as the altemate concentration Limit
18 not exceeded. The rule also allow
(sic) ‘hazardous constituents’ to be
exempted from coverage by the permit
based on the same criterion. EPA
determunes the alternate concentration
standard or exemption under the
SWDA. EPA s concurrence would be
required under the proposed standards
for taulings.”

The EPA went on to further describe
the primary standard. primarily
consisting of the liner design
requirements. and clarify the secondary
standard, by saying

‘The prmary standard. 40 CFR
264.221. can usually be satisfied only by
using liner materials (such as plastics)
that can retain all wastes Exemptions
permitting use of other liner materials
(such as clay) that may release water or
small quantities of other substances or,
IN some cases. permitling no liner may
be granted only f mugration of
hazardous constituents into the ground
water of surface water would be
prevented indefinitely * * * "

“Under these standards. all new
wasle storage areas {whether new
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waste facilities or expansions of exising
piles) are subject to the pnmary
standard—the liner requirement. If new
wastes are added to an existing pile.
however, the pile must comply with the
secondary standard—the hazardous
constituent concentration standards for
health and environmenta! protection.

Whether for a new or existing ple, if the

secondary standards are found not to be

satisfied and subsequent corrective

actions fail to achieve compliance in a

reasonable time, the operator must

cease depos:ting waste on that pile.”

Also in its October 7. 1983 Notice. the
EPA stated that “EPA's responsibil.ties
to establish standards under section 206
of UMTRCA are carried out through
adoption of all or part of the following
sections of the SWDA regulations:

i. Subpart F:

40 CFR 264.92 Ground water protection
standard

40 CFR 264.93 Hazardous constituents

40 CFR 264.94 Concentration limits

(These three sections are modified and
adopted as § 192.32(a)(2))

40 CFR 264.100 Corrective action
program

(Thus section is modified and adopted as
§ 182.33)

ii. Subpart G:

40 CFR 264.111 Closure performance
standard

(This section is adopted as part of
§ 192.32(b)(1))

lii. Subpart K:

40 CFR 264.221 Design and operating
requirements for surface
impoundments

(This section is modified and adopted as
§ 192.32(8)(1))"

“NRC's responsibilities under
UMTRCA are to implement EPA's
standard and to '* * ‘insure that the
management of any byproduct
material * * * s carned out insuch a
manneras * * * conforms to general
requirements established by the
Commission. with the concurrence of the
Administrator. which are, to the .
maximum extent practicable. at least
comparable to requirements applicable
to the possession, transfer. and disposal
of similar hazardous material regulated
by the Administrator under the SWDA.
as amended.” EPA will insure that NRC's
regulations satisfy these admonitions
through its concurrence role. Relevant
SWDA regulations are those embedded
in Subparts A (except Section 264 3). B,
C.D.E F.G H and K. Examples of
areas which NRC must address in
discharging these responsibilities
involve functions under the six sections
listed immediately above which are
incorporated into these EPA standards.

and the following sections of the SWDA

lations:

refusoszlrt F:

40 CFR 264.91 Required programs

40 CFR 264.95 Point of compliance

40 CFR 264.96 Compliance period

40 CFR 264.97 General ground water
monitoring requirements

40 CFR 264.98 Detection monitoring
program

40 CFR 264.99 Compliance monitoring
program
ii. Subpart G:

40 CFR 264.117 Post-closure care and
use of property
1. Subpart K.

40 CFR 264.228 Monitoring and
inspection (of impoundment liners), as
applicable

40 CFR 264.228 Closure and postclosure
care. as applicable.”

The above quotations from the EPA's
October 7. 1983 Notice serve to clarify
thie substance of EPA's standards, the
respective agency responsibilities under
the UMTRCA. and the nature and scope
of the rulemaking the NRC is herein
considering undertaking. The NRC has
reviewed the language quoted and, with
the exception of the jurisdictional
concerns discussed in the following
section. believes it to be factually
correct and a fair representation of the
1ssucs addressed.

II. Commission Authority and

Responsibility
Section 84c. of the Atomic Energy Act

states that: A Licensee may propose

alternatives to specific requirements
adopted and enforced by the

Commission under this act. Such

alternative proposals may take into

account local or regional conditions,
including geology. topography.
hydrology and meteorology The

Commission may treat such alternatives

as satisfying Commission requirements

if the Commission determines that such
alternatives will achieve a level of
stabilization and containment of the
sites concerned. and a level of
protection for public health, safety and
the environment from radiological and
nonradiological hazards associated with
such sites. which is equivalent 10, to the
extent practicable. or more stringent
than the level which would be achieved
by standards and requirements adopted
and enforced by the Commission for the
same purpose and any final standards
promulgated by the Administrator of the

Environmental Protection Agency in

accordance with section 275.

The Commission historically has had
the authority and responsibility to
regulate the activities of persons
licensed under the Atomic Energy Act of

1654, as amended. Consistent with that
authority and in accordance with
section 84c. of that Act, the Commission
has the discretion to review and
approve site specific alternatives to
standards promulgated by the
Commussion and by the Administrator of
the Environmental Protection Agency. In
the exercise of this authority, section
84c. does not require the Commission to
obtain the concurrence of the
Administrator in any site specific
alternative which satisfies Commission
requirements for the level of protection
for public health, safety, and the
environment from radiological and

" nonradiological hazards at uranium mill

tailings sites. As an example, the
Commission need not seek concurrence
of the Administrator in case-by-case
determinations of alternative
concentration limits and delisting of
hazardous constituents for specific sites.
It should be understood that the
proposed conforming regulations deal
with the exercise of the Commission's
responsibility and authority under the
Atomic Energy Act of 1954, solely as
regards uranium mill tailings sites and
have no broader connotation.

The Commission believes that
licensee proposals for alternatives can
be an important and effective way to
help deal with the problems associated
with implementing the new EPA
standards. The Commission expects that
it may require several years to have its
conforming regulations fully in place. It
expects to use the flexibility provided
by section 84-in the interim to consider
and approve alternative proposals from
licensees. Section 84c. provides NRC
sufficient authority to independently
approve alternatives sv long as the
Commission can make the required
determination.

[IL Issues for Public Comments

The NRC requests public comment on
the general question of how best to
proceed to fulfill its responsibilities
under the Atomic Energy Act. with
respect to establishing SWDA.
comparable requirements for the
management of mill tailings. to the
maximum extent practicable. In this
context, comments are requested on
choices and decisions the NRC must
make concerning issues and actions that
are within its discretion. Comments on
the basic value, validity, lawfulness, or
appropriateness of the EPA's SWDA
regulations, the SWDA, or the UMTRCA
are not requested.
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A. Tentotive NRC Approach for Ground
Water Protecuon

The NRC has developed a tentative
approach to place SWDA-comparable
requirements in its regulations. based on
planning and development efforts
conducted to date. This approach is
tentative, and is made a part of this
public announcement so efforts spent in
providing public comment might be
better guided. It involves the
development of additions to NRC
regulations (either a block insert at the
end of 10 CFR Part 40 or perhaps by
creation of a new Part 41) which would
contain the entire set of SWDA
comparable requirements

The additions would be organized in
terms of design. operating. closure. and
post-closure requirements. and would to
the fullest extent feasible be a complete
statement of the requirements without
reference to EPA requirements in Title
40 of the Code of Federal Regulations. In
this way. the requirements could be
stated in a self-contained. unified
marmer in one piace. Coverage would
include at least the SWDA requirements
aiready imposed by EPA (40 CFR
264 92-54. 264 100, 264 111 and 264.221)
and appropnate portions of the SWDA
requirements mentioned by the EPA
expircitly as "examples of areas which
NRC must address” (these include 40
CFR 264 95-9%. 264.117. 264 226, and
24228

The rulemaking bemg considered for
proposal by the NRC may include most
of Subpart F (40 CFR 264.90-100), due to
the close relationship and
interdependency of the separate
provisions, and because all but 40 CFR
264 90. “Applicabuity, is either imposed
Or menuoned as an example by the EPA

The remainder of the EPA's SWDA
reguiations. including Subpart A (except
§2643)B.C.D EF. G H and K would
be reviewed ir developing a proposal to
determine whuch of those requirements
would need to be incorporated in NRC
regulations to establish NRC
requirements which are to the maximum
extent practicable. at least comparable
to the EPA's SWDA requirements for
similar hazardous material

In developing this proposal the NRC
would distinguish between substantive
requirements and EPA s procedural
permitting requirements because it does
not believe the UMTRCA mandate
requires the NRC to adopt any portion of
the procedural permitting aspects of
EPA s regulations The NRC's
established procedures for licensing
inspection. and enforcement would be
used with respect to implementation

B. Issues and Questions

The NRC seeks public input with
respect (0 all aspects of the question of
how best to fulfill its responsibilities
under section 275 and 84 of the Atomic
Energy Act of 1954, as amended. for
protection of ground water. The NRC
also seeks public comment with respect
to the following issues and questions (In
providing public comment. commenters
are requested to provide the basis in
fact for any opinions offered or
assertions made)

1) Should the SWDA-comparable
requirements to be placed in NRC
regulations be explicitly restated to
precisely duplicate EPA’'s language. or
should substantive requirements be
paraphrased?

(2) Shouid all of Subpart F be
included? What should not be included?

(3) What should be included in a
listing of hazardous constituents for mull
tailings to replace the 375-item long list
in Appendix VI to 40 CFR Part 281
referenced in 40 CFR 264.83? Should
constituents oot usually present or not
present above trace levels be included?
What criteria should be applied to
decide what constituents should be
included?

(4) The NRC must establish SWDA.
comparable requirements to the
maximum extent practicable. In this
context. what is practicable given

urrent practice and the current state of
technology?

(5) Should NRC retain the basic
sequence embodied in Subpart F where
licensees who detect ground water
contamunation progress through a
graduated scale of action. from
detection monitorning. through
compliance monitoring. and on to
corrective action, with significant time
delays allowed between steps while
plans and programs are being
developed. reviewed. and implemented?
Would it be advisable, practicable or
appropnate to require, for example. that
all NRC licensees have approved
compliance monitoring programs that
are automatically activated and
implemented when needed?

(8) Should the basic SWDA scheme
for the timing and duration of &

compliance” period. a "closure” period.

and a “post-closure care” period be
maintained? What modifications
deletions. additions should be made?

(7) To what extent. how, and under
what conditions should leak detection
systems under single-liner
impoundments be allowed to fulfill the
requirements for a detection monitoring
program that otherwise requires a
monitoring well in the uppermost
aquifer?

(8) How detailed should NRC's
regulations be, and what should and
thould not be required in areas such as
well construction. sampling and sample
analysis. determinations of annual
average and seasonal background
concentrations. minimum detection
levels. statistical treatment of data and
determinations of statistically
significant differences. recordkeeping
and reporting, quality assurance. etc.?

(9) To what extent must the NRC
provide supporting environmental
impact analyses considenng the nature
of the requirements under consideration.
some of which have elready been
imposed by EPA and are effective? If
supporting enviromental evaluations are
needed for SWDA-comparable rule
changes except for the requirements
already imposed by the EPA. should the
NRC continue to proceed with only a
single rulemaking to establish a complete
set of SWDA comparable requirements?

(10) Is the flexibility cited in the
proposed addition to the Introduction of
Appendix A 10 CFR Part 40 sufficient or
should the NRC develop and support
additional modifications to conform to
the physical stability aspects of the EPA
standard?

List of Subjects in 10 CFR Part @

Government contracts, Hazardous
matenal—transportation. Nuclear
materials. Penalty. Reporting and
recordkeeping requirements, Source
material. and Uranium

Dated at Washungton, DC, this 20h day of
November 1984

For the Nuclear Regulatory Commission.
Samuel |. Chilk.

Secretary of the Commussion
PR Do Se-d0me” Pied 11200 LA
BLLNG COOE 788009 -4

10 CFR Parts 50 and 55

Operator's Licenses and Contorming
Amendment

AQGENCY: Nuclear Regulatory
Commission

ACTION: Proposed rule
SuMMARY: The Nuclear Regulatory
Commussion is proposing to amend its
regulations to (1) clarify the regulations
for the 1ssuance of licenses to operators
and senior operators; (2) revise the
requirements and scope of written
examinations and operating tests for
operators and senior operators,
including a req.irement for a simulation
facility: (3) codify procedures for the
administration of requalification
examinations. and (4) describe the form




ACTION: Proposed rule: extension of
comment pertod.

sumsanrY: On November 26, 1984, (48 FR
46418), the NRC published for public
comment a proposed rule amending its
regulations l’ovcrmn. the disposa. of
uranium mill tailings. The proposed
changes are intended to conform
existing NRC regulations to the
regulations published by the
Environmenial Protection Agencv. The
comment penod for this proposed rule
was to have expired on January 10, 1985
A number of ccmmenters have
regues.wed an extension of the comment
period. In view of the importance of the
proposed rule. and the desire of the
Commission to allow all parties to fully
express their views, the NRC has
dec:ded to extend the comment period
for an additional thirty days. The
extended comment period now expires
on February 10. 1988.

DATES: The comment period has been
extended and now e February 10,
1985. Comments after this date
will be considered if it is practical to do
30 but assurance of consideration
cannot be given except as to comments
received before this date.

ADORESSES: Send written comments or
suggestions to the Secretary of the
Commission. U.S. Nuclear Regulatory
Commission. Washington, D.C. 20555.
Attention' Docketing and Service
Branch. Copies of comments received
may be examined at the NRC Public
Document Room, 1717 H Street NW
Washington. D.C.

B %
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FOR FURTHER INFORMATION CONTACT:
Robert Fonner. Office of the Executive
Legal Director. on (301) 492-8692. or
Kitty S. Dragonette Division of Waste
Management on (301) 427-4300. U.S
Nuclear Regulatory Commission,
Washington, D.C. 20575.

Dated at Washington. D.C.. this 11th day of
lanuary. 1988

For the Nuclear Regulatory Commission
Samuel |. Chilk,
Secretary of the Commission.
[FR Doc. 851258 Filed 1-15-85: 845 am|
BILLING COOE 7580-01-4

0 CFR Part 0

Uranium MM Taitlngs Regulation;
Ground Water Protection and Other
Issues

AGENCY: Nuclear Regulatory
Commussion.

AcTion: Advanced notice of proposed
rulemaking; extension of comment
perod.

SuMMARY: On November 26, 1984 (49 FR
46425). the NRC published for public
comment an Advanced Notice of
Proposed Rulemaking indicating that the
NRC is considering further amendments
to its uranium mill tailings regulations to
incorporate ground water protection
provisions and other requirements
establ shed by EPA for similar
hazardous wastes into NRC regulations
The comment period for this proposed
rule was to have expired January 25,
1985. A number of commenters have
requested an extension of the comment
per. 4 In view of the importance of the
propos *d rule. and the desire of the
Commiss. n to allow all parties to fully
express their views, the NRC has
decided to extend the comment period.
The extended comment now expires on
March 1, 1985.

DATES: The comment period has been
extended and now expires March 1.
1985 Comments received after this date
will be considered if it is practical to do
5o but assurance of consideration
cannot be given except as to comments
received before this date.

ADODRESSES: Send written comments or
suggestions to the Secretary of the
Commission. U.S. Nuclear Regulatory
Commission. Washington, D.C. 20555.
Attention: Docketing and Service
Branch. Copies of comments received
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may be examined at the NRC Public
Document Room. 1717 H Street NW.,
Washington. D.C

FOM FURTHER INFORMATION CONTACT:
Robert Fonner. Office of the Executive
Legal Director. on (301) 492-8692. or
Kitty §. Dragonette. Division of Waste
Management on (301) 492-4300. U S.
Neclear Regulatory Commission,
Washington. D.C. 20555.

Dated at Washington D C.. this 11th day of
[anuary 1985,

For the Nuclear Regulatory Commission.
Samuel |. Chilk.
Secretary of the Commussion.

[FR Doc. 88-1257 Filed 1-15-85 845 am|
SLLING COOE TH80-0 -4

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administratios

14 CFR Part 39
(Docket No. 84-Ni-131-AD|

Alrworthiness Directives;

Boeing
Modei 757 Sertes Alrplanes Equipped
With Certain Air Cruisers Slides

AQENCY: Federa! Aviation
Administration (FAA) DOT.

acmoae Notice of Proposed Rulemaking
(NPRM)

SUMMARY: T8 notice proposes a new
airworthiness directive (AD) which
would require inspection and
replacement. as necessary. of certain
Air Cruisers evacuation slides installed
on Boeing Model 757 airplanes. This
notice is prompted by reports of
excessive slide fabric porosity, which
results in leakage of the evacuation slide
could result in an unuseable siide and
jeopardize successful emergenry
evacuation of an airplane.

DATE: Comments must be received on or
before March 8, 1988,

ADORESSES: Send comments to Seattle
Aircraft Certification Office. FAA,
Norithwest Mountain Region, 17900
Pacific Highway South. (68008, Seattle.
Washington 98168,

The service documents cited in this
AD may be obtained upon request from
the Boeing Commercial Airplace
Company. P.O. Box 3707, Seattls,
Washington 98124 or may be examined
at the FAA. Seattle Aircraft Certification
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NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 40 and 150

AGENCY: \clear Regulatory
Commission

ACTION: Final rule

SUMMARY: The Nuclear Regulatory
Commission (NRC) is 1ssuing
amendments to its regulations governing
the disposal of uranium mill tailings.
These changes conform existing NRC
regulations to the regulations published
by the Environmental Protection Agency
{EPA) for the protection of the
environment from these wastes. The
changes also incorporate sume of the
EPA reguirements. Commission plans
for the remainder of the EPA
requirements dealing with groun}-water
protection was the subject of a separate
r..emaking notice. This action is being
‘sken to comply with the legislative
mandate se! nut in the Uramum Mill
Tailings Radiation Control Act
UMTRCA] and the NRC Authorization
Act for FY 1983
EFFECTIVE DATE: November 15 1985
ADORESS: Comments received on the
prapnsed rule as well as the Regulatory
npact Analvs:s and the Final
Environmental Impact Statement
prepared by EPA and NUREG=0708
prepared by NRC may be examined at
the Comm:ssion s Public Docket Room,
1717 H Street NW.. Washington. DC
telweenBi5am and 500 pm
weendavs
FOR FURTHER INFORMATION CONTACT:
Robe~t Fonner Office of the Executive
Legu! Director. telephone (301) 492-8692,
or Kit'v S Dragonette. Division of
Wasto Munagement US Nuclear
Rogrisiiev Commission. Washington,
DC 205535 1elephone ( 301) 4274800~
SUPPLEMENTARY INFORMATION:
lutroduction and Background

The Nuc'ear Regulatory Commission
INRC) 15 1ssuing modifications Lo its
r+2ulations for the purpose of
ronfurming them to generally applicable

- juitements promulgated by the
Frv.ronmental Protection Agency (EPA)
{mese EPA requirements. contained in
S.nparts D and E of 40 CFR Part 192 (48
FR 45726, October 7 1983). are

tapicable to the management of

um and thorium byproduct material
and became elieoctive for NRC and
Agre-meor! State licensers ana livense
appacants on December 6, 19403 This
v tion maodifies previously enisting

regulations of the Commussion to
conform them to the EPA requirements
and incorporstes some of the EPA
requirements into the Commission's
reguiations. The affected Commussion
regulations are contained in Appendix A
to 10 CFR Part 40. which was
promulgeted in final form on October 3,
1980 (45 FR 85521). Proposed changes
were published on November 28, 1984
(49 FR 46418). The comment period
onginally expired on January 10, 1985
but was extended until February 10.
1985 (50 FR 2293. January 16, 1985).

The action that the Commission will
take with respect to the remainder of the
EPA requirements. primarily those
dealing with groundwater protection.
was the subject of an Advanced Notice
of Proposed Rulemaking (ANPRM)
which requested comment on that
subject (49 FR 46425. November 28,
1984]. Under section 18(a) of Pub. L. 97~
415 the Nuclear Regulatory Commission
Authorization Act for fiscal years 1982
and 1983, the Commission was directed
to conform its regulations to EPA's with
not:ce and opportunity for public
comment

Overview of Comments on Proposed
Rule Changes

Twenty-four commenters responded
with 26 sets of comments. Six
environmental groups, seven states. two
Federal agencies. seven industry
representatives. one pro-energy (pro-
nuclear) group and one individual
responded.

Comments were offered on both
general 1ssues and the specific changes
set ou’ in the proposed rule. These
comments reflected widely diverse
views. The general issues addressod
were the Commission Authonty and
Resporsibility Statement, procedural
end junsdictiona! issues. the scope of
the rulemaking, the validity and ments
of the EPA standard. and other
miscellaneous topics

Commenters on the Commission
Authorty and Responsibility Statement
were divided. The environmental groups
and EPA disagreed with all or part of
the statement Industry advocated an
alternate approach relying on general
agency roles One state supported the
flexibility of the approach described in
the Statement.

Procedural and junsdictional issues
raised included industry challenging any
conforming action to an EPA standard
that is improper on jurisdictional
grounds and delaying conforming action
until the Tenth Circuit cases are settled.
Three commenters challenged the
legality of not meeting the six month
date to conform and NRC's approach on
conforming in two steps.

Comments on the scope of the first
step rulemaking included general views
that NRC should undertake a completely
new rulemaking and make a number of
specific addiuional changes. One
environmental group and industry urged
NRC to undertake new rulemaking to
replace both EFA and NRC rules.
Additioral conforming changes
suggested .ncluded tailings cover
specifications. reliance on active
maintenance. and changes based on the
earlier suspension of portions of
Appendix A and initial staff
recommendations to the Commission.
All categones of commenters suggested
additional changes to 10 CFR Part 40,
Appendix A not related to conforming to
the EPA standard.

Virtually all categones of commenters
expressed dissatisfaction with the EPA
standards in 40 CFR Part 192 as either
too lax or too stringent.

A number of other miscellaneous
topics were raised including Agreement
State implementation of the alternatives
provision which tracks the language in
section 84c of the AEA.

Comments on the addition of the
flexibility provisions of section 84c of
the Atomic Energy Act (AEA) to the
Introduction of Appendix A generally
did not take issue with the addition
itself since it paraphrased the law.
States and environmental groups
expressed concerns about
implementation. Some of the industry
commenters favored extensive
supplementai rulemaking to reduce the
burden on licensees to develop
alternatives.

Comments on proposed changes to
Criterion 1 on the time frame for
protection reflected confusion on goals
or objectives versus requirements and
disagreement oa what the times and
reliance or active maintenance should
be. State and environmental comments
urged times greater than the 1.000-year
EPA design standard on cover longevity
and no reliance on maintenance.
Industry favored a 200-year goal and
rellance on maintenance.

Comments on the proposed change in
Criterion 4 to replace "‘maximumn
possible flood” with “Probable
Maximum Flood' reflected divergent
views on the appropriate design flood to
be used in analyses Environmental
commenters favored maximum
conservatism and industry advo.ated
less conservative assumptions than
either the existing or proposed language.

Proposed changes to Critena 1. 3. and
5 were all in‘ended to reflect that the
EPA standard starts from a premise that
no seepage from new or expanded
impoundments or degradation of ground
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water are allowed and that all ground
water ‘s to be protected regardless of
quality or use categorv Industry
strongly opposed pro  :ting non-usable
ground water. recom.. ended deferring
all ground-water changes. and argued
that the EPA ground-water standards
are invahd becanse they fail the
Congressional test of comparability to
standards for wastes of similar hazard
(for example. mining wastes)

Commenters objected to incorporation
of the EPA longevity and radon design
standards into Criterion 6 in general and
opposed specific aspects of the
proposed changes. Many of the
argurments were directed against the
EPA standard as being too lax to
adeguately protect health and the
environment or more stningent than
warranted by the risks. Several
commenters urged NRC to keep its more
restrictive radon Lot and 3-meter
minimum cover. Industry opposed
including any EPA standards for
thorum byproduct matenal.

Several state and environmental
commenters objected to the
incorporation of the EPA footnote
qualifymg the longevity and radon
standard as a design standanrd got
requiring confirmatory monitoring.
Averaging provisions and disregard of
the radon from cover materals were
a!so of concern on Criterion 6 changes

Commenters questioned
implementation aspects of the Criterion
8 change to add as low as practicable
goals for radon releases during
operations. One commenter argued for
the current terminology reflected in 10
CFR Part 20 for keeping releases as low
as reasonably achievable (ALARA) as
the true EPA intent.

A staif analysus of all the comments
received i1s available in the NRC's Public
Documect Room (PDR). The i.!!nwing
discussion summarizes and responds to
all comments of major or genenc
significance and to all comments that
prompted additiocal rule changes

Commission Authority and
Responsibility Statement

The nonce included a statement on
Commussion Authority and
Responsibility * The statement
summarized the Commission's policy on
the exercise of its responsibility and
authority for mill 1ailings. including the
authority 1o approve site specific
alternatives propased by hcensees
under section 84c of the AEA

Comments Commerters were d v ided
on this issue. The enviconmental groups
and EPA disagreed with the statement
Indusiry advocated an alternate
ioproach. In industry's view reliance on
‘he basic requirements of UMTRCA

with respect to the jurisdiction of the
agencies would be a stronger legal
position and would eliminate the reed
to rely on section 84c. One State
supported the statement and the need
for NRC and Agreement States to
review and approve site specific
alternatives to standards without EPA
concurrence

EPA disagreed with NRC's
interpretation of section 84c. EPA stated
“Section 84c does not confer on NRC
authority to approve or employ
alternative standards or to substin:te its
judgment for EPA’s regarding the level
of protection necessary to protect public
health and the environment. Rather it
authorizes NRC to approve or employ
licensee-proposed alternatives to NRC's
own general /mp/ementing requirements

" Further. EPA argued that its
standard that requires EPA approval of
site specific alternative concentration
limits is within its authorily, not NRC's
under section 84c In EPA’'s view. NRC
must also establish specific
requirements before it can consider
alternatives to them. The environmental
groups were in basic agreement with
EPA

Response The Commission ¢ . ducted
an independent review of UMTR CA and
the legisiative history surrounding this
1ssue

The Commission reaffirmed that it is
authorized under section B4c of the AEA
to grant exemptions from T A's
standards without Lntaining EPA's
concurrence. Tue basis for this
conclusion cv.vers four points:

First is the belief that “specific
Commissic n requirements” can be
adopted v1thout a milemaking
proceed: g Section 84a(2) requires the
Comm-.sion to ensure that tailings are
mane 4ed in conformance with EPA's
s'.odards. Section 84a(2) creates a
statutory obligation on the Commission
to enforce EPA s standards independent
or whether the Comm:ssion adopts
regulations which would clarify how the
Commission would enforce those
standards

Second. secnion B4c explicitly states
that the NRC may approve alterriatives
which. to the extent procticable. would
achieve safety levels equivalent to those
which would be achieved by compliance
with NRC's . »quirements and EPAY
standards. Thus. the NRC is authorized
o exercise judgment on the leve| of
protection of public health. safety and
the environment achieved by a proposed
alternative

Third UMTRCA does not use the
phrase “implementing requirements "
Section B4c refers to only “specific
requirements adop'ed and enforced by
the Commission * This phrase is clsariy

intended to include all requirements
adopted by the Commission to regulate
mill tailings The source of the adopted
requirements is immaterial to the
statutory scheme and may include EPA s
detailed standards

Finally. EPA's comment does not
effectively respond to the Cemmission s
argument that EPA site specific
concurrence in exemptions contradicts
the prohibition on EPA's 1ssuance of a
permit in section 275b(2) of the AEA.

Comments questioning NRC's motives
or intent are offset by the findings
required cf the Commission in section
84c in order to exercise the flexibility to
approve alternatives. Assertion of legal
right does not equate to an intent to
abuse a nght. The AMC jurisdiction
issue I3 addressed in the following
section

The statement on “Commission
Authority and Responsibility ™ 1s
repeated in this notice without change to
reaffirm the Commuission s position

Procedural and Jurisdictional Issues

Comment. The American Mining
Congress (AMC) presented extensive
legal arguments on the EPA/NRC
jurisdictionz!| 1ssue. The AMC comments
focused on the following legal points (1)
Since its ratificatuon of Reorganization
Plan No. 3 of 1970. consistent
Congressional policy has been to himt
EPA standard setting authonty for NRC
licensed facilites to “generally
applicable standa-ds.” meaning
standards that are applicable outside
site boundaries and that impose no site
specific design. engineening or
management requirements. (2) Congress
in UMTRCA adopted the division of
junsdiction between EPA and NRC first
established in the 1970 Reorganization
Plan ard (3) EPA s standards are not

genera.ly applicable standards” and
are therefore bevond the junsdict.on of
EPA Consequently the EPA standards
are a ‘mere nullity” of no legal force or
effect and NRC is not legallv Sound to
conform to the standarcs

Response As noted earlier 1he
Commussion conducted an ndenendent
review of UMTRCA and 'ts legislative
history. The Commussion concluded tha!
EPA general'yv acted within i's
junsdiction and found the AMC
arguments flawed The follcwing points
summarize the Commission’s findings

1 Before UMTRCA. EPA not NRC
had primary authority over hoth the
radivlogical and non-radiolgical

mpacts from uranrum mil! ta:lings:

2 During Congressional deliberations
over UMTRCA. NRC attempted to
reduce substantially EPA's authority
over radiologica!l hazards of mill tailings
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by limiting it to EPA’s “traditional”
authority under Reorganization Plan No.
3. i.e., authonty to promulgate only
generally applicable. non-site specific
radiological standards. applicable only
outside the boundaries of the tailings
sites:

3. EPA opposed the NRC's attempt to
transfer to itself EPA's authonty to
regulate mill tailings. EPA's efforts were
partially successful and “esulted in a
Congressional compromise which
preciuded EPA from promulgating site
spec:fic standards but which did not
restrict EPA to standards applicable
only outside site boundanes. EPA was
also given concurrence authonty over
NRC regulations for controlling non-
radiological hazards.

4. Except for one instance, EPA acted
within its jurisdiction under UMTRCA in
setting environmentc! standards for
managing radioactive emissions and
hazardous chemical wastes from
uranium mull tailings: end

5. EPA exceeded its jurisdiction by
stating that its concurrence would be
required before the NRC could grant site
specific case-by-case exemptions from
NRC regulations for implementing EPA's
standards. The Commission belieyes
that such a concurrence role by EPA
also contradicts the 1983 amendment to
UMTRCA which added section 84¢ to
the AEA.

Comments Environmental groups and
EPA commented on the legality of not
meeting the six-month Congressional
mandate to conform by April 1. 1984 and
conforming in two steps. Commenters
asserted that NRC's action is illegal. that
it does not meet the explicit intent of
UMTRCA. and that NRC should
conform to the ground-water standards
in 40 CFR Part 192 immediately Concern
that a four-year rulemaking on ground
water delays compliance with EPA's
ground-water requirements was
expressed. Commenters objected to
NRC's position that conforming to EPA's
ground-water standards should be
combined with developing a rule that
fully meet: the mandate in section
8421 '0 have general requirements that
are comparable to EPA’'s requirements
for similar materials regulated under the
Solid Waste Disposal Act. EPA argued
that the EPA standards in 40 CFR Part
192 already meet this requirement to be
comparable.

Response. While it is true that section
275f(3) of the AEA required the NRC to
conform its tailings regulations to EPA's
tailings standards by March 30. 1684,
immediate conformance is not necessary
hecause the NRC is applying
appropriate aspects of 40 CFR Part 192
un individual licensing actions. Section
275d requires the NRC to implement and

enforce the EPA standards during the
conduct of NRC licensing activities. The
Comnussion s general obligations under
section 275d may be implemented in
whole or in part by the NRC's
conformed regulations promulgated in
accordance with section 275(3). In the
absence of revised regulations under
section 275f(3), the Commission must
apply EPA's standards on a case-by-
case basis as determined to be
appropriate in each Licensing action.

The NRC's responsibility to
implement EPA s st in
individual licensing actions,
independent of whether the NRC's
regulations are conformed to those
standards. explains why Congress did
not attach any consequences 10 any
NRC fa.lure to meet the deadlize in
section 275i(3). Therefore, until the NRC
conforms its regulations, the public
health. safety and the environment will
" » protected by the NRC's case-by-case

.lication of EPA’s standards.

The scope and timing of the second-
step rulemaking is still under
consideration. Comments on the
ANPRM are being acalyzed. A simple
rule change to incorporate the specific
ground-water protection provisions cf 40
CFR Part 192 is one option being
considered.

Comment. One environmental group
and indus'ry urged that NRC delay
conforming action until the legal
challenges 1o the EPA standard in the
Tenth Circuit are settled.

Response. EPA's rules. where
consistent with their jurisdiction, must
be deemed valid unless and untl
modified by a court. EPA contends that
its rules were issued in eccordance with
the statutory authority and requirements
applicable to those rules. Therefore,
EPA contends that its rules have the
force of law. Because the Commussion
does not sit as a revi court. it must
accept EPA's rules as lawful, unless they
are based on an interpretation of
statutory authonty a sed to the
Commission. e.g.. section 84c. Thus,
absent a judicial decision to the
contrary. the Commission must exercise
its statutory responsibilities by
implementing EPA s standards which do
not conflict with the Commission's
interpretation of its own statutory
authority.

Scope of Rulemaking

Comments. Commenters offered a
wide range of views on the scope of the
rulemaking NRC was urged to
undertake an independent new
rulemaking. An environmentai group
advocated the complete revision of 10
CFR Part 40. Appendix A. as issued in
October. 1980 to provide more

protection from radon. Industry argued
that NRC must undertake a completely
new independent rulemaking to replace
both the EPA and NRC rules. Industry
asserted that EPA’s standards are not
adequately supported by analysis
relating costs and risks and are outside
EPA's jurisdiction and that NRC has
provided no analysis establishing that
Appendix A of Part 40 requirements are
reasonably related in terms of cost.
nisks. and benefits. A key point in
industry arguments was the 1983 (Pub. L.
97-415) addition to section 84a(1) of the
AEA requiring the Comumission to msure
that the management of byproduct
matenal takes *. . . into account the
risk to the public health. safety, and the
environment, with due consideration of
the economic costs and such other
factors as the Commission determines to
be appropriate.” The industry arguments
imply that thie addition mandates a total
reconsideration and revision of NRC
rules. Industry also noted the depressed
economic state of the industry and early
stabilization plans that have resulted
since the 1980 rule.

Response. To the extent that
commenters have challenged EPA s
compliance with section 84a(1). that
challenge is not properly before the
Commission. As explained above,
except for matters of interpretation of
the Commission's statutory authority,
the Commission must take at legally
binding EPA s regulations, unless and
until they are modified b& a court.

As for the contention tha( the 1980
regulations did not properly take into
account nsks and economic costs, the
legislative history of secticn B4a(1)
clearly showed that Congress had no
intention o! requiring the Commission to
comnletely redo the rulemiking on
uranium mill tailings.

Section 84a(1) of the Atomic Energy
Act of 1954 was amended t explicitly
authorize the Commussion to consider
the risk to public health. safety and the
environment with due consideration of
the economic costs of its requirements
In explaining this amendment. the
Conference Report explicitly eschewed
any attempt to require cost-benefit
analysis for the 1980 regulations. The
Cunterees stated.

The conferees do not intend and
specifically oppose by this language affecting
any pending .itigauon or appeal or judicial
decisions based on the fundamental missions
or responsibiliues of the agencies. The
conferees note that this language reflects
accurately the current regulatory approach of
the agencies The language agreed 1o by the
conferees shouid not result in any delays in
establ shment of remedial action standards
EPA. for exampie. has already advised the
conferees that it 1s considering costs in




Federal Register /| Vol. 50. No 200 / Wednesday. October 16. 1985 / Rules and Regulations

41855

formulating 1ts inactive site requirements /»
adaition. the NRC has testified before
Congress that it. too. took costs into account
1 promuigoting is Uranium M:l/ Licensing
Requirements. Moreover. in adopting the
language. the conferees intend neither to
divert EPA and NRC from their pnncipal
focus on protecting the public health and
safety nor to rejuire that the agercies engage
in cost-benefit anaiysis or opt:mization

The conferees are of the view that the
econom:c and environmental costs
assoCiated with standards and requirements
established by the agencies should bear a
reasonable relationship to the benefits
expected to be denved. This recognition is
consistent with the accepted approach to
establishing radiation protection standards
and reflects the view of the conferees that in
promulgating such geners! ervironmental
standards and regulations. EPA and NRC
shouid exercise their best independent
technical judgment in making such a
determination. At all imes. the conferees
fuily intend that EPA and NRC recognize as
their paramount respoas:bility protection of
the public heaith and safety and the
environment. (HR Rep. No 97-884
(Conference Report). 97th Cong  2d Sess 4™
(1982) (emphasis supplied) |

Moreover, it would be duplicative for
the NRC to consider again risks and
costs as part of the process of
conforming its requirements ko EPA's
standards. EPA has aiready taken risks
and costs into account in formulating its
standards under section 275b(1)
Recognizing that EPA would take these
factors into account. the statute
explicitly does not require the NRC to
consider the same factors as part of the
conformance process. see section
275M13). Thus statutory provision. by its
simplicity. just emphasizes Congress
intent to make the conformance
procedure as straightforward an
adoption of the EPA standards as
possible

The Commission views the mandate
in section 84a(1) as applying to all
aspects of its uranium recovery program
Thus section 84a(1) should be
emphasized in Appendix A @ make it
ciear that the NRC will in fact consider
risks and economic costs and site
specific needs in general. The insert to
the Introduction to Appendix A that
paraphrases section 84a(1) will
explicitly emphasize this point

The Commission also believes that
implementation of “practicable” should
be consistent with the intent of section
84a(1) and with the “as low as
reasonably achievable” (ALARA)
Commission policy stated in 10 CFR Part
20. This point is clanified by
paraphrasing 10 CFR 20.1(c) in an
addition to the Introduction to Appendix
A

Industry comments on the depressed
state of the industry are valid and

licensees are faced with early
reclamation. However. the Commiss.on
believes that this situation only
emphasizes the site specific decisions
needed and does not support the need
for new rulemaking.

Comments. A . _ategories of
commenters advocated specific
suggestions to expand the scope of the
proposed rulemaking. Commenters
generally fell into three categories—
those advocating: (1) Additional changes
needed to conform to the EPA
standards. (2) additional changes that
would make 10 CFR Part 40 more
explicit or more protective of public
health. safety. and environment but that
are not directly related to conforming to
the EPA standards. and (3) additional
changes that would make Part 40 less
restrictive or would conform Part 40 to
the collective inten? of
expressed in va 1019 iegislation and
hearing records rather than conforming
it to the EPA standards. Comments in
the first category were considered
within the scope of this rulemaking.
Comments in the latter two categories
will be considered along with comments
received on the accompanying ANPRM.

One commenter suggested that the
Commission require that design
calculations for covers incorporate a
design margin to account explicitly for
changes in moisture content and
porosity. external erosional forces. and
internal chemical reactions in order to
mee! the reasonable assurance
provision of the EPA radon and
longevity standard over the long term

Response. The factors identified are
important to consider in evaluating
expected cover performance. However
these factors are very site specific and
represent a level of detail that NRC
normally relegates to guidance or
procedural documents. The design
margin recommended is essentially
applied in the staff's use of conservative
material parameters in the site specific
evaluation of the design of soil and rock
covers.

Comment NRC was urged to »dd an
active monitoring program for tailings
stability to the Commission's rules

Response. Criterion 12 of the
Commussion's rules has a minimum
requirement for annual inspections by
the custodial government agency to
confirm the integrity of stabilization and
the need for any maintenance

Comment. Industry recommended a
number of changes based on the
Commuission's earlier suspension action
The recommended changes and
rationale for action were essentially the
same as presented in the suspension
notices. Examples include deletion of
below grade or equivalent as the prime

option in Criterion 3 and deletion of
radium content restrictions on cover
materials in Critenion 6.

Response. The purpose of this action
is to promulgate nondiscretionary
conforming changes in order to
eliminate conflicts and inconsistencies.
add imposed standards and
Congressional direction, and make
minor editonal or clanfying changes
Industry comments were mainly
statements or claums based on what
“may not be required” and would
require extensive new rulemaking
Therefore, these comments are
considered outside the scope of the
present action.

Comments on 30 CFR Part 192

Comment. Virtually all categories of
commenters offered comments on the
validity and ments of the EPA standard.
The majonty reflected dissatisfaction.

Response. As noted in the
accompanying ANPRM (49 FR 46427).
the Commussion must focus on choices
and decisions it must make on actions
within its discretion. Until or unless
court action sets aside the EPA
standards, they are binding on NRC and
Agreement State licensees. NRC
licensees are faced with two sets of
effective regulations that contain
conflicting or inconsistent requirements.
Under law. NRC must implement and
enforce both.

Consistent with the Commission
Authority and Responsibility statement.
the Commission will not implement and
enforce 40 CFR 192.32(a)(2)(v). which
requires EPA's concurrence on site-
specific NRC alternatives to other
requirements under Part 192. because
that paragraph is contrary to the
Commission’s statutory authonty under
section 84c. The Commission believes
that removing conflicts and
inconsistencies in the two sets of
regulations and using site specific
alternative authority to deal with
occasional site specific problems
represents the best regulatory approach.

Thus. comments on the lawfulness.
merits and value of the EPA standards
were cons'derad outside the scope of
this action ar.. were not a factu. n
developing this final rule

Other

Comment One State questioned how
the process of dealing with alternatives
using the type of flexihility afforded by
section 84c of the AEA would work in
Agreement States.

Response. Section 19 of Pub. L. 97415,
the NRC Authorization Act for fiscal
years 1982 and 1983, added the
following option to section 2740 of the
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AEA for Agreement States: . . . the
State may acopt alternstives (inciuding,
where appropnate. site-specific
alternatives) to the n?tmuntn
adopted and enforced by the
Commission for the same purpose if,
after notice and opportunity for public
hearing. the Commission determines
tnat such alternatives will achieve a
level of stabilization and containment of
the sites conce™ned. and a level of
protection for pubhc health, safety and
the environment from radiological and
non-radiological hazards associated
with such sites, which is equivalent to,
to the extent practicable, or more
stringent than the level which would be
achieved by standards and requirements
adopted and enfarced by the
Commussion for the same purpose and
any fins| standards promulgated by the
Administrator the Environmental
Protection Agency in accordance with
section 275. Such alternative State
requirements may take into account
local or regional conditions. including
mﬂ topogre phy. hydrology and

m

The Comumission must determine that
alternative standards adopied by the
State achieve the required levels of
pretection. Further, the Commussion
must notice the alternatives and provide
an opportunity to request public hearing.
Thus additional flexibility to adopt
genenc or site speaific standards is
available to the State regardless of the
status of the State's regulations.

The comment does point out that 10
CFR 150.31 should be amended to add
the option quoted above. including the
language in Part 150 is not legelly
required for the State to exercise the
option, but the amendment to Part 150
would clar(y the situation.

No comnments were received on the
Regulatory Flexibility Certification or
Paperwork Reduction Act Statement in
the notica. No specific comments were
received on the NEPA discussion under
Impact of the Amendments.
Comments on Specific Proposed
Mmm to Appendix A 10 CFR

R

The proposed rule preamble listed the
specific modifications and rationale for
each change. The list followed the order
of 10 CFR Part 40, Appendix A. In the
following analysis, each of the
modifications are summarized and
addressed. The numbering system from
the proposed rule preamble is used.
Introduction

Modificetion 1 (o). Typographical
error and no comments were received

Modi¥ication 1.(b). This proposed
change deleted an outdated information

submittal requirement associated with
the 1980 publication of Appendix A.

Comment. One commenter expressed
concern that the deletion would meen
that detailed information on licensees’
programs showing how they meet the
cnitenia in Appendix A would not be
required.

Response. Licensee compliance with
Appendix A and the EPA standards is
being handled and ducumented in the
routine course of li and
enforcement activities. A specific ar
separate submittal is not needed and
would represent an uowarranted burden
on licensees.

Modification 1.{c). This change would
add a paraphrase of the provisions of
section 84c of the AEA. The
provides applicants and licensees the
opportunity to propose alternatives to
the specific requirements of Appendix
A

Comments. Comments on the addition
of the flexibility provisions of section
84c to the Introduction generally did not
take issue with the addition itself since
it paraphrased the law. States and
environmental mur expressed
concerns about implementation. Some of
the industry commenters favared
extensive supplemental rulemaking to
reduce the burden on licensees to
develop alternatives.

Response. The Commission agrees
that additional guidance on how to
implement the section 84c flexibility
may be needed. Generic guidance is
difficult to prepare absent experience
with specific proposals. NRC has used
this flexibility only once. In addition,
detailed implementation guidance is
normally not included in the
Commission's rules. It is developed in
more flexible guidance documents.

Criterion 1

Modification 2.(a). This change would
delete, “thousands of years.” end add
the 1.000-year time frame in the EPA
design standard. Editorial errors
confused the specifics of this
modification. The first paragraph of
proposed modified Criterion 1 should
have read: “In selecting among
alternative tailings disposal sites or
)udmn&!hc adequacy of existing tailings
sites, the following site ‘eatures which
will determine the exteat to which a
program meets the broad objective of
isolating the tailings and associated
contamunants from man and the
environment during operations and for
1,000 years thereafter, without ongoing
active maintenance, shall be
considered.”

Comments. Comments o1 proposed
changes to the time frame in Criterion 1
reflected confusion on goals or

objectives versus ts and
disagreement oo umes and reliance on
active mamtenance. State and
environmental comments arged times
greater than the 1.000-year EPA design
standard on cover longevity and no
reliance on maintenance. lodustry
favored a 200-year goal and reliance on
maintenance.

Resporwe. Comments highlighted an
important reason for the reactions to the
existing language and the osed
change. The first paragraph of Criterion
118 a statement of a very general goal or
objective, not a specific standard or
requirement. The propused change and
associated editorial errors compounded
the problem. It was intended to prevent
mis due (0 the reference
to thousands of years, not to repeat the
specific design standard being added to
Criterion 8.

Comments advocating a 200-year goal
are directed at the EPA design standard
and how it will be implemented in site
specific actions. EPA’s primary design
standard is 1.000 years. Accordingly, the
Commission has no discretion to
promulgate a different design standard
for a shorter period. Nor is the
Commission authorized to establish a
longer period as a stabilization
requirement. The Commission's
authority under section 84a(1) must be
read in conjunction with the limits on
that authority in section 84a(2). Taken
together, these provisions authorize the
Commission to exercise its discretion
within the bounds established by EPA's
standards, Further, as @ general goal,
permanent isolation with no planned
reliance on active maintenance is
consistent with the findings in the G£IS,
the EPA standard and the ssional
intent in section 181x(2) of the AEA that
states: *. . . the need for long term
maintenance and monitorng . . . will be
minimized and, to the maximum extent
practicable. eliminated.” Because
Congress did not fatly prohibit
maintenance, NRC may consider it, but
the preference for no maintenance is
clear.

The first paragraph of Criterion 1 is
being clarified to emphasize that it
states a goal and not a standard, and to
delete any specific time frame. “Shall” is
being changed to “should™ in the fourth
paragraph of Criterion 1 to further
emphasize the goal concept.

Modification 2.(b). This change would
delete the ground-water modifier
“usable” to be consistent with the
primary thrust of the EPA standard to
protect all ground water.

Comments. State and environmental
commentiers supported this change and
industry opposed it for reasons
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discussed under Criterion 5
modifications.

Response. The general goa! of the EPA
standard is to protect all ground water
The proposed change was not intended
to set aside the site specific option to
pursue alternate concentration limits
which may be based in part on the
existing and potential use of the ground
water. The existing language in Criterion
1 referring to isolation of
contaminants from usable ground water
sources”’ conflicts with the EPA
standard

Criterion 3

Modification 3.{a). This change would
delete the ground-water modifiers “high
quality” to be consistent with the
primary thrust of the EPA standard

No new i1ssues were raised on this
“hange

Criterion 4

Modification 4.(a). This change would
delete “maximum possible flood” and
insert “Probable Maximum Flood
{PMF)

Comments Comments on the
proposed change in Criterion 4 to
replace ‘maximum possibie flood” with
"Probable Maximum Flood" reflected
divergent views on the appropriate
design flood to be used 1n anaiysis
Environmental commenters favored
maximum conservatism and indusiry
advocated less conservative
assumptions than either the existing or
proposed language

Response The intent of paragraph (a)
in Criterion 4 is to require that siting of
tailings disposal areas minimize the
upstream catchment area to reduce the
potential for erosion regardless of the
magnitude of the design flood. The
modifiers “maximum possible  and
‘probable maximum” are both
inappropriate since this critencn is not
intended to discuss design flood
requirements. Decisions on design flood
requirements will be tied to a flecessary
showing tha! the tailings pile will
remain stabilized for the 1,000-year
period in the EPA longevity standard. In
order to emphasize the primary purpose
of the requirement. the Commission 1s
replacing “probable maximum flood
with “floods

Criterion 5§

Proposed changes to Criteria 1. 3. and
5 were all intended to reflect that the
EPA standard starts from a premise that
rno seepage from new or expanded
impoundments or degradation of ground
water are allowed and that all ground
water is to be protected regardiess of
uality or use category
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Comments. Industry strongly opposed
protecting non-usable ground water
recommended deferring al! ground-
water changes. and argued that the EPA
ground-water standards are invalid
because they fail the Congressiona’ test
of comparability to standards for wastes
of similar hazard (e g.. mining wastes)
EPA made a general comment that more
distinction between existing and new
sites is needed.

Response. The comments clearly
reflect confusion about the status of the
EPA ground-water protection standards
the status of 10 CFR Part 40 Appendix A
requirements, and the basis for
proposing the few changes related to
ground-water protection in advance of
more comprehensive rulemaking on
ground water As discussed earlier. the
EPA standards have been applicable
since December 8, 1983. NRC rulemaking
18 not required to impose the EPA
standards. The proposed changes to
Appendix A. and Criterion § in
particular. were all intended to reflect
the EPA standard reflects the RCRA
ground-water protection strategy and
starts from a premise that no seepage
from the impoundments or degradation
of ground water is allowed and that all
ground water is to be protected
regardiess o quality or use category
The charges were intended to remove
language that explicitly conflicted with
this basic strategy. They were not
intended to fully conform to or to modify
the EPA groundwater protection
s'andard in eany way

The EPA comment that the distinction
between new and existing sites was not
reflected was based on the brief
rationale for the proposed change rather
than the changes themselves The
rationale did not address the complex
site specific options provided under the
EPA standard (i.e.. the use of site
specific alternate concentration [imits as
the secondary standard). Criterion 5. as
modified in this rulemaking does not
impact the existing/new site provisions
and site specific provisions of 40 CFR
Part 192 and no additiona! changes are
warranted on this basis.

Specific clarification of the dual.
reguiatory situation on ground water is
needed and an insert at the beginning of
Criterion 5 19 being added.

Modfication 5./a). This change would
delete language implying that seepage to
ground water is acceptable if it does not
change the use category.

No new issues were raised on this
change

Modification 5./b). This change would
delete language referring to bottom
liners of “low permeability "

Comment. Commenters generally
raised 1ssues similar to those raised

elsewhere on ground water One
commenter opposed this modification on
technical grounds and pointed out that |
no material 18 totally impermeable and
that state-of-the-art liners have
permeability ratings on the order of
10-'*m/sec.

Respense The observation that in at
abso'ute and theoretical sense even
synthetic liners are permeable. is
correct Commission concern is that
most people reading the reference to
‘low permeability” will not consider the
absolute or theoretical concept and that
most readers would consider clay as
low permeability and synthetic
materals as impermeable Deletion of
‘low permeability” leaves the issue of
what type of liners are acceptable to the
more specific EPA standards.

Modification 8. (c). This change would
delete @ reference to potential use
category as a standard

Comments. Commenters questioned
implementation aspects. One commenter
stated that deletion would leave the
issue of degree of groundwater
restoration open and another that
deletion allows NRC to be more
restrictive in degree of restoration than
the EPA standard.

Response. Deletion of the requirement
to restore to ground water ‘1o its
potential use before milling operations
began to the maximum extent
practicable,” does leave the d of
restoration open. The degree o
restoration will be determined on a site
specific basis in accordance with the
EPA ground-water protection standards.

Modification 5.(d). This change would
delete references to use category and
tailings in contact with ground water.

Yo significant new issues were raised
in comments on this proposed change.

Modification 5.(e). The ground-water
modifer "usable” would be deleted

No significant new issues were raised
in comments on this proposed change.

Criterion 8

Modfication 6.(a) This change would
delete the two picocuries per square
meter per second radon flux and
minimum 3-meter cover thickness
provisions and insert EPA's radon flux
and longevity and stabilization
standard

Comments. Commenters objected to
incorporation of the EPA longevity and
radon design standards into Criterion 8.
Many of the arguments wera directed
against the EPA standard as being too
lax to adequately protect health and the
environment. On the other hand. many
commerters argued that the standards
were more stringent than warranted by
the risks
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Response As soted earlyer comments
directed at the validity and menits of the
EPA nud:‘l::c considered outside
the s.ope fuemak.ng proceed.ing

Comments. Several commenters urged
NRC (o keep its more restrictive radon
limit and 3-meter minimum cover.
Commenters urging NRC 1o keep its
more restrictive radon Limit argued that
the 2 picocurie flux is ALARA. is easily
met based on the t of
Energy s (DOE) Title | research
experience and is cost effective.
Comments urging that the 3-meter
requirement be reta:ned based their
position y on the protection 3
meters of earth affords against erosion
and ntrusion.

Response. The new issue raised on
the radon limit is the reference to Title |
research. The DOE Title | research
experience compared costs for different
types of cover stategies. however these
studies did not include analyses which
would result in conclusions oo the
warranted levels of radon releases from
covered tailings. To truly investigate
whether the meeting of the 2 pCi/m"%
flux criterion ia ALARA would require a
cost-benefit analysis. which EPA did in
promulgting its standard. EPA
established the radon flux limit at 20
pCi/m®*s and NRC must conform.

The specific thickness of 3 meters was
set to meet a 2 picocurie or twice-
background performance criteria and (s
inconsistent with the higher EPA 20
picocunie flux limit Alternatives to earth
or in conjuction with earth may be
adequate to meet the new. higher flux
limit. Further. well designed rock covers
on the tops and side s of reclaimed
tailings can provide t erosion
and intruder protection so that 3 meters

Therefore. the three meter requirement
has been deleted as inflexibly
inconsistent with EPA's radon Mlux
standard.

Comment. One State objected to
including the 200-year minimudf -

requirement based on the
small incremental costs and practicality
of meeting the longer (1.000-year) time
and the longevity of the hazards from
tailings.

Response. The 200-year minimum
longevity requirement provides relief in
those wnique situations
where the 1.000-year criterion can be
shown (o impose (oo much of & cost
hardship. The Commission views the
EPA longevity standard to be 1.000
years unless site spectfic circumstances
preclude meeting 1.000 years.

Comment. One State objected 1o
NRC's proposed use of design standards
and suggested that NRC rules explicitly

require proof that the design has been

met by the reclamation actions.
Response. The EPA longevity and

radon standard s written as & design

|
!
f

site circumstances warrant, &
requirement to confirm design
parameters after the fact is not
precluded.

Comments. Three commenters offered

One commenter also suggested tha! the
standard be clanfied to make it clear.
that to the extent practicable, the cover
would still meet the 20 picocurie flux
limit at the end of the 1.000-year design

period.

Response. The Commission is
implementing the suggestion to clarify
“permanent disposal” but believes that
“disposal area’ is adequately addressed
in the context of the proposed changes.
The suggestion to address
implementation would result in a leve!
of detail in the rule normally relegated
to NRC guidance documents.

The that the FPA
standard is not co! ely clear that the
flux tmit is to be met throughout the
effective dl:: life ‘t‘o ﬁ: n:’m
practicable ise ng this point

Comments. Industry

opposed
incl any EPA standards for
thorium material or, if jome
standard w ncloded. suggested that
explicit flaxibility for site specific
Mm .:-M also be included.
suggested & 50-year
stabilization time period for thorium
matenals
The comments oppos:

incorporetion of the EPA standards
thortum byproduct material generally
express dissatisfaction with the EPA
standard itself. The thortum standards
proposed for tneertion am already in
effect on NRC and State licensees and
are nondiscretionary. The EPA standard
\n 40 CFR 192.42 provides for substitute
generic provisions to those in Subpart E.
but with EPA concurrence. NRC has the
authority o consider and approve site
specific altemnatives if the finding in
section 8dc of the AEA can be made

Modification 8/b). This change would
add the two redon flux modifying
footnotes from the EPA standard that
specify that no monitoring is required,

averaging s allowed. and cover
matenals do not have to be cansidered
in meeting the flux [imit.

Comments. Several State and
amvironmental commenters objecied to
the incorporation of the EPA footnote
qualifying the longevity and radon
standard as & design standard not
requirtng confirmatory monitoring
Averaging provisions and disregard of
the radon from cover materials in the
footnotes were also of concern.

Response. The footnotes quoted from
the EPA standards in 40 CFR Part 192
are necessary to define how EPA
intended the longevity and radon
standards to be ased. The footnotes set
the conditions which EPA supparted as
a reasonable balance of cost and benet
that would be achievable with present
state of the art. The practical problems
which led EPA to issue a design
standard and NRC expenence in radon
attenuation measurements and
calculations convince the Commission
that flux menitoring should not be
mandated. Measurement of Mlux levels in
the field is difficult and subject to wide
variations due to factors such as
sensitivity to measurement methods,
meteoroiogical v:'h&m :
nonhomogeneity tailings piles,
and disturbance of the radon releases
by the monitoring process. NRC's
current method for ding reasonable
assurance that the EPA flux standard
will be met focuses on the seiection and
application of parameters and
calculational methodology for radon
“arrier design. NRC expects to review
quality assurance records during
construction to assure that the approved
dewign is implemented in the field The
Commiswion notes that Agreement
States can adopt more restrictive
standards than EPA or NRC and may
mandate monitoring tf desired.

NRC experience also supports the
need for a over the
impoundment. tailings are not
homogeneous. As a practical matter,
radon transport offsite results in mixing
before the public is exposed so that
doses are reflected by average values
Details on calculation methods are more
appropriate in guidance documents that
can be tailored to site specific
conditions and track state-of-the-art
experience

Concern about high radium content of
cover materiale is addressed in the
second paragraph of the proposed
modified Criterion 8. The second
ruunph contains the requiremaents on

ow radium content that were already in
Appendix A. The footnote only c

that the FPA standard applies to the
tailings flux through the cover and that
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Response The propose text was
quoted verbatim from the EPA standard
n 40 CFR Part 192 No deletions or
mod:fications of existing NRC rules are
nvolved. The proposed change
rporates for clarty standards that
are already hinding on NRC licensees
and eliminates the need to refer to 40
CFR Part 192 for any requirements other
than ground-water protection. The
er provisions suggested may have
ment in considering site specific
situations bet are outside the scope of
this rulemaking The Commicsion sees
no ment in arguments that 40 CFR Part
440, Subpart C. is invalid as a standard
corporated by reference into 40 CFR
Part 192
Mod:#
and 12 ai® n¢
hanpes
(‘k

2tion 8 Criteria 2, 7, 8. 10, 11
1 d.”l‘: te

ed by proposed

anges (0 these critena
recommended by commenlers are
utside the scope of this rulemaking

Mod ! coluors

The Commission is issuing the

owing modifications to Appendix A
t0 10 CFR Part &0

1. Introduction

a) o the second senteace of the thud
paragraph. change "‘amendabuity’ to
amenabuity

b) Delete the fourth paragraph in i's
entirety

| Add the iollowing two paragraphs

4! the end

Licensees or applicents may propose
aiternatives to the specific requirements
nith's Appendix The altemative
Proposa s may take 1nto account local or
regiona’ conditions. wcluding geclogy
topography hvdrology and
me erorology The Commission may find
tha' the propoced alternatives meet the
n 8 requirements | the
4 achieve a level of
s‘abilzation aad contawament of the
sites concerned and a level of
prot on 1o public health, safety. and
the o nment! from radiolopcal and
ological hazards associated with
sites. which is equivalent to. to the
extent practicabls. or more stringent
than the level which would be achieved
Oy the requirements of this Appendix
n ¢ siandards promulgsted by the

LOoninuss

Hves w

the

Environmental Protection Agency in 40
CFR Part 192, Subparts D and E.*

All site specific Licensing decasions
based on e crtena in this Appendix or
itematives proposed by licensees or
cants wul take mto account the rsk
to the pubbc bealth and safety and the
environment with due consideration to
the economic costs mvolved and any
other factors the Commission
determines appropnate. In implementing
this Appendix. the Commiswion will
conmder “practicable” and “reasonably
achievable as equivalent terms.
Decisions involving these terms wifl
take into account the state of
technology and the economics of

uTprovements in relation to benefits to
the public heaith and safety. and other
societal and sccioeconomic
considerations. and in relation to the
utilization of atomic energy in the public
nierest

2. Criterion 1

(a) Revise the first paragruph to read:

The general goal or broad cbjective
in siting and design decisians is
permanent isolation of tailings and
associated contaminants by minimizing
disturbance and dispersion by natural
forces, and to do so without ongoing
mainteuance. For practical reascns,
specific s1ting decisions and design
standards must involve finite times (e g.,
the longevi'v design standard in
Criterion 6) The following site features
which will contribute to such a goal or
objective must be considered in
selecting among alternative tailings
disposal sites o judging the adequacy of
existhing teings sites.”

(b) In the sacond listed item of the
first paragraph. delete the word
Mabile

(c] In the fourth paragraph delete the

word ‘shall and insert “shoald”

1 Critenian 3

(a) Delete the modifers “high quality”
or ground water i the thud sentence
4 Criteron 4
1) Revise paragraph (4) by deleting
maxvimum possible flood ” and inserting
foods
S Cniter ]

a) Add the following paragreph at the
tegnning

Licensees and applicants are
reminded that Subparts D and B of ®0
CFR Purt 192 have been applicable since
Liecember 6 1983 The goal of the EPA

andards in 40 CFR Part 182 is
legradation of all greund water The
primary ground water standard m &
CFR192.321a01), which applies 10 new
or expanded impoundments, ‘ces not
ide consideration of existing or
ire ground-waler quality. The
secondary stundard in 40 CFR

appbu

f o
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192.32(a)(2) applies to management of all
byproduct material including existing
and new or expanded impoundments. In
the secondary standard, several ground-
water quality criteria are considered.
especially in site specific decisions on
applications for alternate concentration
limits. Cniterion § supplements and does
not conflict with or modify provisions of
40 CFR Part 192. Until or unless the
Commission undertakes add:tional
rulemaking as described in the advance
notice of proposed rulemaking published
in the Federal on November 26,
1984 (40 FR 46425), licensees and
applicants should consult 40 CFR Part
192 for the applicable ground-water
protection requirements. In the interim,
the Commuission is applying appropnate
aspects of 40 CFR Part 192 in individual
licensing actions on a case-by-case
Lasis through license conditions and
orders.”

{b) Delete in its entirely the first
paragraph beginrung “Steps shall be
taken . . " and ending ". . . this
objective.” and insert the following: “In
developing and conducting ground-
waler protection programs. applicants
and licensees shall consider the
following:".

tc) In the firet listed item undes the
first paragraph beginmng with
“Installation of . . .” delete the words
“low permeability” as a characteristic of
bottom lLiners.

(d) In the second paragraph beginning
“Where ground water impacts . . "
delete the phrase “to its potential use
before milling operations began to the
maximum extent practicable.”

(e] Delete in its mm“z‘:o third
paragraph beginning the prima
method of protecting ground water sha
be isolated " and ending * from
curren! or potential uses.”

(f) In the first sentence of the fifth
paragraph beginning “This information
mus! be gathered . . " delete the word
“usable” where it modifies “ground
water "

6 Criterion 8.

(a) Delete the first sentence in
entirety, beginning with “Sufficien: «arth
cover . . " and ending with “. . . meter
per second.”. and in its place insert “In
disposing of waste byproduct materal,
licensees shall place an earthen cover
over tailings or wastes at the end of
milling cperations and shall close the
waste disposal area in accordance with
a design’ which provides reasonable
assurance of control of radiological
hazards to (i) be effective for one
thousand years. to the extent reasonably
achievable, and. in any ~ase. for at least
200 years, and (1i) limit releases of
radon-222 from uranium byproduct
materials. and radon-220 from thorium

byproduct materials. to the atmosphere
50 as 1o not exceed an average’release
rate of 20 picocuries per square meter
per second (pCi/m?%,) to the extent
practicable throughout the effective
design life determined pursuant to (1)
above.”

(b) Add to Criterion 6 the following
two footnotes which accompany the
revised first sentence: Footnote (1) “The
standard apglies to design. Monitoring
for radon after installation of an
appropniately designed cover is not
required.” and footnote (2) “This
ave applies to the eatire surface of
each disposal area over periods of at
least one year. but short compared to
100 years. Radon will come from both
uranium byproduct matenals and from
covering materials. Radon emissions
from covering matenals should be
estimated as of developing a
closure plan Fr:och site. The standard.
however. applies only to emissions from
byproduct materials to the atmosphere.”

{c) In the fifth sentence of the first
paragraph. replace "'non-soiled” with
“non-soil.” and repiace the words “to
reduce tailings covers to less than three
meters’ with the words “as cover
materials.”

(d) At the end of Criterion 6. add a
new paragraph to read: “The design
requirements in this Criterion for
longevity and control of radon releases
apply to any portion of a licensed and/
ot disposal site unless such portion
contains & concentration of radium in
land. averaged over areas of 100 square
meters. which. as a result of byproduct
material does not exceed the
background level by more than: (i) §
picocuries per gram (pCi/g) of radium-
228, or. in the case of thorium byproduct
material. radium-228. averaged over the
first 15 centimeters (cm) below the
surface, and (ii) 15 pCi/g of radium-226.
or. in the case of thorium byproduct
material. radium-228. averaged over 15-
cm thick layers more than 15 cm below
the surface.

7. Criterion 8.

(a) At the end of the first full
paragraph. add a new sentence to read
“During operations and prior to closure.
radiation doses from radon emissions
from surface ‘mpoundments must be
kept as low as is reasonably
achievable.”

(b) Following the third full paragraph
of Criterion 8. just before Criterion 8A,
insert the following two new

pur:fuphs:

“Milling operations producing or
involving thorium byproduct material
must be conducted in such a manner as
10 provide reasonable assurance that the
annual dose equivalent does not exceed
25 millirems to the whole body, 75

millirems to the thyroid. and 25
millirems to any other argan of any
member of the public as a result of
exposures to the planned discharge of
radioactive matenals. radon-220 and its
daughters excepted, to the general
environment.”

“Uranium and thorium byproduct
materials must be managed so as to
conform to the appiicable provisions of
Title 40 of the Code of Federal
Regulations, Part 440. Ore Mining and
Dressing Point Source Category Effluent
Limitations Guidelines and New Source
Performance Standards. Subpart C.
Uranium. Radium. and Vanadium Ores
Subcategory. as codified on January 1.
1983 "

8. Criteria 2. 7. 9, 10. 11, and 12 are not
affected by this action.

The Commission is also issuing the
following change to 10 CFR Part 150:

9. At the end of § 150.31, a new
paragraph (d) is added to read: "In
adopting requirements pursuant to
paragraph (b)(2) of this section, the State
may adopt alternatives (including.
where eppropriate. site-specific
alteir.ati 'es) to the requirements
adopted and enforced by the
Commussion for the same purpose if.
after notice and opportunity for public
hearing, the Commission determines
that the alternatives will achieve a leve!
of stabilization and containment of the
sites concerned. and a level of
protection for public health. safety and
the environment from radiological and
nonradiological hazards associated with
such sites. which is equivalent to. to the
extent practicable, or more stringent
than the level which would be achieved
by standards and requirements adopted
and enforced by the Com:mussion for the
same purpose and any final standards
promulgated by the Administrator of the
Environmental Protection Agency in
accordance with section 275. Alternative
State requirements may take into
account local or regional conditicns.
including geology. topography,
hydrology end meteorology.”

The Commission is also adopting the
standard convention on imposing an
obligation or expressing a prohibition,
This convention is endorsed by the
Office of the Federal Register and 1s
being used in a significant portion of
Federal regulatory writing. In this
convention, “shall” is used to impose an
obligation on an individual or a legal
entity capable of performing the
required action, "must’ is used as the
mandatory form when the subject is an
inanimate object and ‘'may not’ is used
1o express a prohibition. All of
Appendix A now reflects this standard
convention.
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Section 84c. of the Atamic Energy Act
states that:

A Licensee mev propose alternatives (o
speafic require-nents s doptad and enforced
by the Commu:ssion under this sct. Such
Alleraauve proposals may take mt> eccount
local or regional condiucis, wclwding
geology. lopograpby. hydrology el
meieoroiogy. The Commussion may treat sach
alternatives as sausfying Commuasion
requirements if the Comm.ssion determines
that such alternatives will achieve s leve of
stabilization and conwinment of the sites
concerned. and a leve! of protection for
public health. safety. and the enviroament
{rom radiological and nonradiological
hazards associated with such sites. which is
equivaient to, to the extent practicsble, or
more stringent than the level which wouid be
achreved by standaerds and requirements
adopted and enforced by the Commission for
the same purpose and any final standards
promuigaied by the Admumustratar of the
Eavironmental Protectian Agency i

accordance with section 275.

The Commission historically has had
the authonty and respansibility to
regulste the activities of persons
licensed under the Atomic Encrgy Act of
1954, as amended. Coasistent with that
authoni'y and in eccordance with
section 84c. of that Act, the Commission
has the discretion to review and
approve site specific alternatives to
standards promuigated by the
Commission and by the Admmistrator of
the Environmental Protection Agency. In
the exercise of this authority. section
B4c. does not require the Commission to
obtain the concurrence of the
Administrator in say site specific
alternative which satisSes Commission
requiremects for the level of protection
for public health, safety, and the
environment from radiological and
nonradiological hazards at ursnium miil
tailings sites. As an example, the
Commission need riot seek concurrence
of the Administrator in case-by-case
determmations of alternative
concentration limits and delisting of
hazardous constituents for specific sites.
It should be undoretood that the
proposed conf regulations deal
with the cumoor:ldmm. Commission's
responsibility and authority under the
Atomic Energy Act of 1954, solely as
regards uranmum mill tailings sites and
have no broader connotation.

The Commission believes that
licensee proposals for aiternatives can
be an important and effective way to
heip deal with the problems ausociated
with i plementing the new EPA
standards. The Commission expects that
It may require several years to have its
conforming reguiatons fully in place. It
expects 10 use the flexibility provided

Dy section b4 (n the wrterym to conmder
and approve altemative proposals from
licenswes. Section 84c. provides NRC
sufficient authority to ‘ndependentiy
approve alternatives so long as the
Commission can make the required
determunation

bmpact of the Amendmaents

The Commssion s action in issuing
these modifications to its regulations m
Appendix A to 10 CFR Part 40 is to
conform thrm to the new EPA
standards. These changes are for the
purpose of avoiding conflicts and
inconmunciu'bcm the text of lllu
two rules, and for clarifying previously
exusing language 6o as 10 be compatible
with the new requirements. The action
taken heve by the Commission is a
consequence of pevious actions laken
Dy the Congress and the EPA. and is
legally mandated in section 275b(3) of
the Atomic Energy Act of 1954. as
amended.

Commissicn action in this case is
essentially nondiscretionary in nature,
and for purposes of enviranmental
analysis, rests upon existing
environmental and other impact
evaluanhans m the foliowing documents:
(1) “Final Environmental impact
Statement for Standards for the Control
of Byproduct Materials from Uranium
Ore Processing (40 CFR Part 192),"
Volumes 1 and 2, EPA 520/1-83-008-1
and 2 (FEIS). September 1983, and (2)
“Regulatory lmpact Analysis of Final
Environmental Standards for Uranium
Mill Tailings at Active Sites,” EPA 520/
1-83-010 (RIA), September 1983, both
prepared in support of Subparts D and E
of 40 CFR Part 192.! and (3) "Final
Generic Eavironmental Impact
Statement oo Uranium Milling,"
e e S gt
n support 10
40.* The Commuission ':’-bﬂ- that these
supporting analyses for the EPA
standards and the existing Commission
regulations provide « more than
adequate environmental review for the
standards addressed in this rulemaking
and that no additional impact analysis
is warranted by the conforming actions
issued in this final rule. The EPA

' Single copies of the FEXS mmd the RIA. as
vailable may be ohtuimed from the
Rodia tion

Programs U S Bsvionmenal Protecues Agensc,
Wasangton DC 46 wiephons som ber (703 ) 847
51

'Covadm-gbmw
caling '202) Z75-2080 or by wniung o the
Supenniendest of Documents, U 8. Goverament
Printing Office. P O Box 97082 Washington. DC
2001 3-7082 of purchased from the Natenal

engaged in and completed s NEPA
process with full consideration of
environmental concerns, and for the
purposes of this rulemaking action, can
be viewed as (he lead agency.

Paperwork Raducting Act Statement

This rule does not contain & new or
amended information collection
requirement subject to the requirements
of the Paperwork Reduction Act of 1980
(44 US.C 3501 et seq.). Existing
requirementis were approved by the
Oflice of and Budge!
epproval number $150-0020.

Regulatory Flexibility Cartification

As required by the Regulatory
Flexibility Act of 1980, § U.S.C. 805(b),
the certifies that this rule
will not have a significant economic
impact upon a substantial sumber of
small enlities. Therefore, no
Flexibility Analysis has been
The bams for this finding ts that of the
licensed uranium mills. only one
quaiifies as & small entity. Almost all
the mills are owned by large
corporations. Three of the mills are
partly-owned by campanies that could
qualify as small businesses, according to
the Small Business Administration
generic small enity definition of 500
employees. However, under the
Regulatory Flexibility Act, a amall
business is one that is independently
owned and operated. Because thess
three mills ame not independently ownad
they do not qualify as small entities.

List of Subjects
10 CFR Part w0

Government contracts, Hazardons
materials-transpartation, Nuclear
materials, Penalty, Reporting and
recordieeping requirements, Source
materal, Uranwm

10 CFR Part 150

Hazardous materials-transportation,
[ntergovernmental relations, Nuclear
materials, Penalty, Reporting and
recordkeeping requirements. Securi
measures, Source material, Special
nuclear material.

Under the Atomic Energy Act of 1954,
as amended. the Energy R tion
Act of 1974, as amended. 5 US.C. 553,
and the Uranium Mill Tailings Radiatoa
Control Act of 1978, as amended. the
NRC is issuing the foliowing
amendments to 10 CFR Parts 40 and 150.

PART 40—DOMESTIC LICEMSING OF
SOURCE MATERIAL

l.T‘hoMMhMﬂh
revised 10 read as foliows:
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Authonity Secs. 82 63 64 85 81. 161 182,
185 186 68 Stat. 932 933, 935. 948, 953, 954,
955 as amended. secs. 11e(2). 83. 84. Pub. L.
S5-604. 92 Stat. 3033, as amended. 3039, sec.
234 B3 Stat 444 as amended (2USC
2014(e)(2). 2082 2009, 2004, 2085 2111, 2113,
2114 2201, 2232 2233. 2238, 2282). secs. 274,
Pub L 86-373. 73 Stat 688 (42 US.C. 2021):
secs 201 as amended. 202 208. 88 Stat 1242,
as amended. 1244. 1246 (42 U SC 5841. 5842,
5646/ Sec. 275. 92 Stat. 3021 as amended by
Pub L 97415 96 Stat 206~ (42 U S C 2022)

Section 40.7 also issued under Pub. L. 95-
601 sec 10, 92 Stat 2981 (42 L S.C 5851).
Section 40.31(g) also issued under sec 122 68
Stat 939 (2 USC 2152) Section 40 48 also
1ssued under sec. 184. 88 Stat 954, as
amended (42 US.C. 2234) Section 40.71 also
1ssued under sec. 187 68 Star 955 (42U SC
2237

For the purposes of sec 223 68 Stat 958 as
amended (42 USC. 2273 §§ 40 3. 40 25id)(1)-
(3] 4035(aj-id] 40.41(b) and (c). 40 46.

40 J1a) and (c). and 4063 are 1ssued under
se¢C. 161b. 68 Stal 948 as amended (42 USC
2201(b)): and §§ 40.25(c) and (d)(3} and (4)
42.26(ci(2) 40.35(e) 4042 4081 4062 4054
ard 40.65 are issued under sec 1510 58 Stat.
950 as amended (42 US.C 2201(0))

2 Appendix A to Part 40 is revised to
read as follows:

Appendix A to Part 40—Criteria
Felating to the Operation of Uranium
Mills and the Disposition of Tai
Wastes Produced by the Extraction or
Concentration of Source Material From
Ores Processed Primanily . o Their
Source Matenal Content

lntroduction Every applicant for a license
o possess and use source matenal in
conmnction wit. o “ium or thonum milling.
or byprodusi matenal . t sites formerly
soilo.aied with such milling. is required by
the provisions of § 40.31/M) 10 include n &
license application proposed specifications
rriating to miliing operations snd the
d sposition of 'a:lings or wastes resulting
from such mi'ling activities This appendix
establishes technizal financial ownership
and long-term site surveillance criteria
r-ia"ing to the s.1ing. operation
cdecontam:nation decommissioning end
reclamation of mills and tailings or waste
systems and sites at which such mills gad
svstems are located As used n this
eppendix. the term  as low as (s reasonably
achievable has the same meaning as
§ 20 1ic) of 10 CFR Part 20 of this chapter

In many cases flexibility s prov.ded in the
criteria 1o allow achieving an opt mum
toiings disposal pregram on a site-specific
basis However in such cases the objectives
tecrrucal aiternitives angd concerns which
must Lo taken int2 account in developing a
tal'ras program are idenntified As provided
by the provisions of § 40 317k applications
for Lirenses must cieatiy demorstzatr how
U e Criteria Nave bDeen addressed

The specificat.ons must be developed
tenyidening the expected full cagar ity of
fa. rgs or waste sastems and the Lletmn of
m perations Where later expansicns of
s\siems or operatons mas be | ae v 'for
exampie where large guantiiies 0! ore now

marginally uneconomical may be stockpiled).
the amenability of the disposal system to
accommodate increased capacities withcut!
degradation n long-term stability and other
performance factors must be evaluated.

Licensees or applicants may propose
alternatives 'o the specific requirements in
this Appendix The aiternative proposais may
take into accour! local or regional conditions.
including geolog: topography. hy
and meterciogy The Commission may
that the proposed alternatives meet the
Commission s requirements if the alternatives
will achieve a level of stabilization and
containment of the sites concerned. and a
level of protection for public heaith. safety.
and the environment from radiological and
nonradiological hazards associated with the
sites. which s equivzient to. to the extent
practicable or more stnngent than the level
which would be achieved by the
requirements of this Appendix and the
standards promuligated by the Environmental
Protection Agency in 40 CFR Part 192
Subparts Dand E

All site specific hicensing decisions based
on the cniteria in this Appendix or
alternatives proposed by licensees or
applicantz will take into account the risk to
the public health and safety and the
environment with due consideration to the
economic costs involved and any other
factors the Commission determines to be
eppropnate. In implementing this Appendix.
the Commission wi'l consideg _'practicable
and reasonably achievable as equivalent
terms Decisions invoived these terms will
take into account the state of technology. and
the economics of improvements in relation to
benefits to the public health and safety and
other societal and socioeconomic
considerations. and n relation to the
utilization of atomic energy in the public
interest

I Technical Criteria

Critenion 1—The general goal or broad
cbiective in siting and design decisions s
permanent isolation of tailings and
associated contaminants by minimizing
disturbance and dispersion by natural forces
and to do so withou! ongoing maintenance
For practical reasons. specific siting
decisions and design standards must involve
finite times (e g. the longevity design
s.andard in Criterion 6] The following site
fea'ures which will contribute to such @ goal
or objective mus! be considered in selecting
among altermative tailings disposal sites or
juaging the adequacy of existing tailings
si'es

* Remoteness from populate areas.

* Hydrolugic and o*her natural conditions
as they contribule to continued

mmobiiization and isolation of coniuminants
[rum ground - water sources and

¢ Potential for minimizing erosion
disturbance and dispersion by natural forces
over the long term

The site seiection process mus! be an
Gpt.mization to the maximum extent
resanably achievable in terms of these
feqtres

In the selection of disposal sites. primary
emphasis must be given to isolation of
tailinps or wastes. a matter having long-term

impacts. as opposed to consideration only of
short-term convenience or benefits. such as
minimizaton of transportation or land
acquisition costs. While isolation of tailings
wiil be a function of both site and engineering
design overnding conmideration must be
given to siting features given the long-term
nature of the tailings hazards.

Tailings should be disprsed of in a manner
that no active maintenance is required to
preserve conditions of the ste

Criterron 2—To avord proiiferation of small
waste disposal sites and thereby reduce
perpetual surveillance obiigations. byproduct
material from in situ extraction operations.
such as residues from solution evaporation or
contaminated control processes. and wastes
from small remote above ground extraction
operations must be disposed of at existing
large mull tailings disposa! sites: unless.
consmdering the nature of the was'es such as
their volume and specific activity. and the
costs and environmental impacts of
trans; the wastes to a large disposal
site. such offsite disposal is demonstrated to
be impracticable or the advantages of onsite
bunal clearly outweigh the benefits of
reducing the perpetual surveiilance
obligations.

Criterron 3—The “prime option  for
disposal of tailings 1 placement below gra fe.
either in mines or specially excavated pi's
(that 1s. where the need for any specially
construcied retention structure 1o ¢liminated)
The evaluation of alternative sites and
disposal methods performed by mull
operators \n support of their proposed tailings
disposal program (provided in apphicants
environmental reports) must reflect serious
considerstion of this disposal mode. In some
instances. below grade disposal may not be
the most environmentally sound approach.
such as might be the case if a ground waler
formation s relatively ciose to the surface o
not very well isolated by overlying soils and
rock Also. geologic and topographic
conditions might make full below grade
burial impracticable For example bedro k
may be sufficiently near the surface that
blasting would be required 10 excavate a
disposal pit at excessive cost and more
suitable alternative sites are not available
Where full below grade burial is not
practicable the size of retention structures
and size and steepness of slopes assoc.ated
exposed embankments must be minim zed by
excavation to the maximum extent
reasonably achievable ar appropriate given
the geolomc and hydrologic conditions at a
site In these cases 1! must be demonsirated
that an above grade disposal program will
provide reasonably equivalent isolation of
the tailings from natura! erosional forces

Criteniop 4=The foliowing site and design
criteria must be adhered to whether i lings
0f was'es are disposed of above or below
grade

‘a! Upstream rainfall catchmen! aress mus!
be mimimized to decrease erosion potential
and tne size of the Noods which could erode
or wash out sections of the tailings disposal
area

(b) Topographic features should provide
go0d wind protection
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Furthermore. sleps mus! be taken durmg
stockpuing of ore 10 muuauze penetrsuon of
radionuciides inlo uaderlyung sous. swiable
methods Waclude Lnung and, or compacuan of
Ore storage aresas.

Cruierion ==ln d of waste
byproduct matenal Licensees shall place an
earthen cover over tailings or wastes a! the
end of milling operations end shall close the
waste disposal ares in accordance with &
design ' which provides reasonable
assurance of control of rediological hazards
to (1) be effective for 1.000 years 1o the
extend reasonably achievable and in any
case, for at least 200 years and (1] hmnt
releases of radon 222 from aranium
byproduct matenals and redon 220 from
thorium byproduct matenais to the
aimosphers 80 a8 W0 nol exceed an average *
release rate of 20 picocuries per square meter
per second (pCi/m*s) o the extent
rncucnbu throughout the effective design

ife determmed pursuant W (1) above In
computung requred tayings cover
thicknesses moisiure in soils i excess of
amounts lound cormally w simuar soils
SiMilar circmmsiances may 80! be consdered
Direct gamnae exposure from the Lau mge or
wasims shoukd be reduced (o backgr wad
levels The eflecs of any tun syot' et layer
may nu! be Weked 10l0 sccoun! in delerminug
the calculated radon exhalation level If non
$01 malenals are proposed as co\ et
matenals. i! must be demoasirated thal such
materials wil not crack or degrade by
differential settlement. weathering or other
mechanism over long-term time intervals

Near surface cover materials |18 within
the wp three meters) may not inciude was'e
or rock that contauws elevated levels of
radium soils used for near surface cover
must be essentially the same as far s
radicactivity 19 concerned. as that of
surrounding surface soils This s 10 ensure
that surface radon exhalation s not
s gnifican®y above background because of
the cover materal iteelf

The desn requirements wm this critenon
for longevity and scontrol of radon releeses
#pply to any portion of & licensed and/ or
disposs’ wile unless such portson contamy .
concemtration of radwemn m ol avers,
over areas of 100 square meters. whocn a8
result of byproduct matenial does not .« a-d
the background leve! by more than (1)
preocuries per gram (pCi/g) of radium-228 or,
in the case of thormum byproduc! maler ..
radium-228 averaged over the firsl 18
centimeters (cm | balow the surface and (1)
15 pCi/ 2 of redium-228. or. in the case of
thorium byproduc! matenal redium 228
averaged over 15-cm thuck lyers more than
15 cm below the swiace.

Criterian 7=Al lnas ous lull year prior 1o
ANV MAOT S CONSLINE LON. & preoperstional

" The srandard sppiees W denign Monitonng lor
radon slier insiallation of en aporopriately designed
cover s nol requared

¥ This average spplaes 10 'he suiue surface of
each dapose ower peniods of &l eest | yemr
but short comperdd 1o 100 years Radon will come
from both uranium byproduct matemals and from
covenng matensis Redon emiesons (rom covenng
materiais shou!d be sstimated as part of deveiopung
& closwre plan lor sach site. The sanderd however
AOPIeS ONIY 10 OTMSSION S IOM WrRNILM Dy Produc !
matena's (o the atmosphers

monitonag program mus! be canducted (o
provide comphee baselne dala an & mling
site and fs sovirons. [Rroughou! ke
consirucuon and opersung poases of e m il
4N OpersLGNAl MONILONDE ProgTAm mus! be
conducted to measure or ovakuate 0omp. Ance
wilh appucable standards and reguistions 0
eva ate performance of cantrad systems and

impacts of and w detect potenual
long-term
Cruterion Lons mus! be

conducted so that all
releases are reduced 10 levels as low s 0
reasonably achsevabie. The prunary means of
sccompushung this must be by means of
emission controds Insttutional controls. sech
a8 exlending the sie boundary and excloman
ares. may be employed | ensure tha! offmie
exposure limits are met. but only sfter all
pracncabie measures have been lakean
control emissions at the source
Notwithstanding the existence of indmwadiual
dose standards stnet control of emwssions s
necessary to assure tha! populaton
exposures are reduced 1o the maximum
extent reasonably achievable and to aveid
site contamination The greatest poteanial
sources of offsite radiation exposare (aside
from radon exposure) are dusting from dry
surfaces of the tallings disposal ares not
covered by tailings solution and emissions
from yellowcake drying and packagmg
operations During operstions and pnor to
closure radianon doses from radon
emissions from surface impoundments of
uranium or thoram byproduct materials must
be kep! as low & 3 reasonably achievable

Checks must be made and logged hourly of
all parameters (ag differential pressures and
scrubber water flow rates) which detc '/mine
the efficiency of yellowcake stack emission
control equipment aperation It must be
determuned whether ar not conditions are
within & range prescribed to ensure that the
equipment is operating consiatently near
peak efficiency corrective acucn must be
taken when performance s outside of
prescribed EfMuent coatral de\ ices
must be operative at all times during dry.ng
and operations and whenever au
is exhausting the yellowcake stack
Drying and packaging operations must
termunate when coutrols are inoperative
When checks indicate the equipment is not
operating within the range prescribed for
peak efficiency acuans mus! be takan to
restore parameters 0 the prescnbed rangs
Wher this cannot be dane withou! sbutown
and repaus dryiog and packaging operations
MUs! CORSE A8 BOOD A8 PIas :
Operations may not be re-started afler
cessation dus w off sormal performance unul
needed corrective actions have bheen
identified and umplameniad All such
ce8salions correclive actians. and re slam.
must be o the appropriate NRC
regional o mdicated w Criterion 8A. in
writing. within 10 days of the subsequent
restart

To contral dusting rom ailings. tha!
g:m- ot covered by stamding Lguids mus!

welled or chemucaly stabilised w prevent

or minimise blowing and dasting o Lhe
MAxDWn extent reasonably schievable This
requirement may be relaxed | Wilings are

effec  wly sheliered [roen wind. such as may
be the case where they are disposed of below
grade and the wilmgs surface (s Dot exposed
10 wnd Conmgerstion mus! be given in
planning Wwiliogs disposal grograms o
methods which wouid allow phased covering
and rectamation «f W linge mapoundments
because this will nelp n controlling
partrculate and redon emissions durng
operation To controd dusting from diffuse
sources such as tailings end ore pade where
aulomatic controls do not apply operators
shall develop written operating procedures
specifywng the methods of control which will
be utilized

Milling operations producing or involving
thorum byproduct material must be
conducted in such & manner as to provide
reasona’ ‘e assurance tha! the annual dose
equivalent does not exceed 25 millirems o
the whole body. 25 mulrems (o the thyroid.
and 35 millirems t0 any other organ of any
member of the public as & result of exposures
1o the planned discharge of radioactive
matenals radon 220 and s daughters
excepted. 1o the general environmen!

Uragium and thorium byproduct materals
must be managed 80 a8 1o conform 1o the
applicable sions of Title 40 of the Code
of Federa) ations. Part 440, “Ore Mining
and Dress t Source Category EfMuent
Limitations Cuidelines and New Source
Performance Standards. Subpart C. Uranium.
Radium. and Vanadium Ores Subcategory,”
as codilied on january 1. 1983

Criterion 8A—Daily inspecucns of tailings
Or wasie relentian systems mus! be
conducted by a qualified engineer or scientist
and doecumented. The appropnia'e NRC
regional office as indicated o Appendix D of
10 CFR Part 20. or the Director. Office of
Inspection and Eaforcament. U S Nuclear
Regulatory Comoussion. Washungton DC
20555 must be immediately notified of any
farlure 10 @ talings or waste retention system
whach resulis i o releass of taulings or wasie
Into w restricted areas. and/or of any
unusus' conditions (conditions not
contem lated i the design of the relantan
system| whuch U not correcied could indicate
the pote tal or lead to ladure of he system
and resw 0 o release of W logs or waste
N0 anres rved areas

I Finoner ! Critero

7 wiwn B—Financial surety arrangements
must be established by each null operator
prior to the commencement of operalions 10
assure that sullicient funds will be available
to carry oul the decontaminaton and
decommussiotung of the oull and siw and lor
the reclamalion of any WUings o waste
disposal areas. The amount of fuads 1o be
ensured by such surely arrangem. 1ts mus! be
based on Comausmian-approved cos!
esiimates o o Commienon-approved plan for
1) decontmmunstion and of
mill buildings and the mullng i W levels
which aow unresincled wee of these arsas
Upon deceranssioning and (2) the
reclamsinn of W and/or waste areas in
accordance wilh criane delsseied
n Section | of this Appendix. The license
shall submit e pian w0 conpaocton with an
NV IOnmenial report tha! addresses (he
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PART 150—-EXEMPTIONS AND
CONTINUED REGULATORY
AUTHORITY IN AGREEMENT STATES
AND /N OFFSHCRE WATERS UNDER
SECTION 274

3. The authority citation for Part 150
conunues W read as follows.

Authority: Sec 181 88 Stat 48 as
amended sec. 276 73 Star A3 42USC
<201, 2021 ): swc. 201 88 Stat 1242 as
amended (Q2U S.C S841)

Sections 1303 130 15. 150154, 15021,
15012 a's0 weued under secs 1le(2). 81 60
Stal wid WS as amended. secs. 63 84, 92
Stel Xid W 2USC aNdeil) 2112, 2113
S114) Secuon 150 14 wisw issued under sec
51 66 Sal SR USC 27 Section
150.17a #lso issued under sec 122 08 Stat
999 (2 U SC 2152) Sechon 150 W0 ulso
ssmed under sec 234 83 Seat 412U SC
B2)

For the purpeses of see 220 68 S'at 958 as
amendcd (42U SC 2273) §1 150 201L)12)-14)
and 150.21 are \ssued under soc 1610, 68 Stat
8. as amanded (&2 US.C 22m (b)) § 15014
18 ssued woder sec. 161 68 Slat w8 as
amended (& US.C 2201(1)) and §§ 15018
15019 and 186.21 b )(1) are issuadUnder sec
1610 66 Sl #%0 a8 amended (4. USC
20 ))

4 In § 15031 paragraph (d) s added
to read as foliows.

§ 15031 Requwed lor Agreament State
regu'abion of byproduct material

(d) In adopting =~ quirements pureuant
to paragraph (412 of this secticn. the
State may adop! «.ternals es (including
where appropric o site-sewie
al'emmatives) to the requiremecis
adopted and ex!crced by the
Commussior (or ‘he same purpose |
alter notice ar 4 conartumity for public

hearing the Commenion detormines
that e altern s ves will achiove a level
of stabilization wnid contarment of the
sites concern: «. and a level of
protection for public health. safe'y and
the environrent feom radislogion! end

ronradiologice hazards acenciated with
the sites which < squivalert 1o 1o the
exlent praztica’ 'v or more siringent
‘han the level which would be aclie ed
ty standards and requirerests adopted
and calorced by e Comaussion foi the
SaMe puipuse et any Lo slunidaius
protouigated by e Adm.risratar of the
Eavironmenta v =tectiun Aerey in
ACCOPUSNCR W 1% snction 275 Altemat e
Stale requiremeats may lake nto
account loea! ar regonal sarditions
including geclom topograph:
hydrclogy and melcarolegy

Dated ot Wasaington. DC. thes 9th dey of
October 1988

For the Nactear Regulat ry Commission
Samue! ] Chllk,
Secrewy o/ the Comuruss: &
[FR Doc 85-24680 Filed 10 15-85 845 am|
BILLING CODE 7900-01 -

———

DEPARTMENT OF TRANSPORTATION
Federal Aviation Admintstration
HCFRAPart 71
[Airspace Docket No 85-AwWP-35]
Az::run AFB, Agans, Guam; Control

AGENCY: Feadera! Aviation
Admaustration (FAA). DOT

AcTion: Final rule

SUMMARY: An amended descripion to
the eusing Andersen AFB, Agana.
Guam, (lat 13°3452° N, loog. 144'55°28°
E | Conuol Zane s necessary 44 a cesult
of the recent name and identfication
change of the Agana Very High
Frequency Ommi-directional Radio
Range and Tactical Air Navigational
Aid (VORTAC) facility to the Nimitz
VORTAC. Thus action will provide oaly
editorial changes and does not change
the aciual aurspace of the existing Guam
Island Andersen AFB. Guam. Control
Zane descripuon.

EFFRCTIVE DATE: 0901 G MT. November
21, 1988

FOR FURTHER INFORMATION CONTACT:
Curus Almas. Airspace and Procedures
Branch. Air Traffic Division, Federal
Aviaton Administration (FAAL 15000
Aviauon Boulevard, Hawthome
Californa G261 wiephone 213 56—
66449

SUPPLEMENTARY INFORMA TION:
History

The Agana VORTAC 15 used as &
reference pomt in the delinition of the
Andersen AFB Agana Cuam, Control
Zone The name of the Agana VORTAC
facility 19 being change | o the Nimit2
VORTAC As o resull of this name
change an edilanal change ' the
descnpuon of the control zone becomes
necessary

T'o prect. de namerous editonal
chaunges to coatrol zooes and 'ransition
areas it has been determuned that the
wse of geographical coordwates as
relere e ponis descritueg cantrol
z0res and rAns UOD sreas are more
promanent and are not subject to change
as names or locaton of VORTAC
faciiitine

The Rule

The purpose of this amendment to
§ 7117 of Part 71 of the Federnl
Aviation Regulations (14 CFR Part 71) 1s
to change the descriplion of the
Andersen AFB. Agana. Cuam. Coatrol
Zone uncv-ml coordina les
and delete the Agana VORTAC
reference used (n the defiutign. This
acton does not change the actual
airspace o/ the existing contro! zone
Section 71.171 of Part 71 of the Federa)
Aviation Ragulations was republished in
Handbook "4008A dated January 2.
1085

The FAA concludes that there s an
immediate need for a regulation 1o
reflect tion of the
Andersen AFB. Agana. Guam. Control
Zone. Therefore, | find that notice on
public procedure under 5 U.S.C. 553(b) is
condrary to the public wateres: and that
ey o, oy
amendroent effectrve with the
charting date of November 21 1965
De of the amended control zone
18 set forth below and depicted on the
chart at the end of this document

The FAA bas deiermuned that this
reguiation oaly involves an establshed
body of technscal regulatnons for which
frequent and routine amendmen's are
necessary to keep them operationally
current. It, therefare—{1) Is not a “major
rule’ under Executive Order 12201, (2) is
not a “significant rule” under DOT
Regulawary Palicies and Procedures (44
FR 11004 February 28. 1979). and 13)
does not warrant preparation of &
regulatory evaluation as the antcipated
impact ‘5 a0 mmimal Since this s »
routine matter that will only affect air
traffic procedures and atr navigation, it
is certified that this rule will r.ot have a
significant ecanamic impact on a
substantal number of small entties
under the criteria of the Regulatory
Flesubility Act

List of Subjects o 14 CFR Part 71

Control 2ones, Transition areas
Aviatian salely

Adoptiem of the Amendment

Accordmgly. pursuant to the suthornty
delegated 1o me. the Federa! Aviation
Adminsstration is amending Part ™1 of
the FAR as follows

PART 71— AMENDED

1 The authority citation for Part ™
continues 'o read as Wollows:

Awthomty: 40 USC 134800} 1354041 1910
Execative Omdor 10854 @ U SC 1omyg)
(Revised Pab 1 #7449 Jamoesy 12 1900% 14
CFR11 ™




