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February 20, 1997

VIA FEDERAL EXPRESS

Mr James E. Kennedy, Sr.

Low-Level Waste & Decommussioning Projects Branch
Nuclear Regulatory Commission

11545 Rockville Pike

Mail Stop T7F27

Rockville, MD 20852

Re.  Regquested Documents
Dear Jim:

Enclosed, as you requested, are six copies of the Memorandum of Understanding of
Settlement (“MOU”) and supporting materials setting forth the court-approved settlemer 1 the
Cambnidge, Ohio “toxic tort” case, Allen Strawsburg v. Metallurg, Inc. et al. (consolida:  with
Sue Ann Malernee v. Cabot Corp.). The enclosures are as follows

1 The Court Order, dated December 30, 1996, in which the Court approved the
MOU,

2. The Magistrate Judge’s Report and Recommendation to the Court (dated
December 5, 1996) recommending that the Court approve the MOU,

3 | ne Court Order, dated December 6, 1996, adding Sue Ann and Edward Malernee
as additional class renresentatives, and
4 A bound set of documents including the MOU (the second document in the set)
and the memorandum in support of approval of the MOU
Lt//t’/
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I hope you will find these materials helpful Please give me a call if I can be of further

assistance.
Sincerely yours,
Nanch Yo;mg
Enclosures
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FILED
KEM®ZTH J. MURPHY
e WO — :L:RK

IN THE UNITED STATES DI .
i 7 YOR THE SOUTEERN DISTRICT or omro 0 ULC -6 AMIC:06

” : SASTERN DIViszom U.S. DiZTRICT COURT
LM SOUTHZ AN DIST. OMIO
EAST L% COLUMBUS
ALLEN STRAWBBURG, et zl.,
Plaintiffs,
vs. Civil Action 2:94~CV-1069

Judge Smith

Magistrate Judge King
METALLURGIC, INC., et al.,

Defendants,
and

SUE ANN MALERNEE, et al.,
Plaintiffs,

vs. Civil Action 2:95-CV-248
Judge Smith

- Magistrate Judge King
CABOT CORPORATION, et al.,

Defendants.

This matter is before the Court cn the December 4, 1996
motion of Sue Ann and Edward Malernee to appoint them as additional
representatives of the class of plaintiffs certified in this matter
and to determine that they may participate in the distribution of

funds provided for class representatives in the Memorandum of

Understanding, Exhibit 1, attached to Meotion for Preliminary
val of Cl . J ) £ ) ; £ : ¢
Settlement Purpcses (June 14, 1996) ["MOU"). At the fairness

hearing held on December 4, 1996, it was apparent that there is no




objection to the motion. Moreover, counsel for defendant Cyprus

Foote indicated that it would increase the funds provided fcr class
representatives to reflect the addition of the Malernees so as not
to dilute the amount to which the remaining class representatives
are entitled.

The December 4, 1996 motion is GRANTED. Sue Ann and
Edward Malernee are added as class representatives of the class of
plaintiffs in this matter and may participate in the distribution
of the fund provided for class representatives in the MOU, as

increased by defendant upon the grant of this motion.

Norah M°Capn King
United Statg¢s Magistrate Judge



IN THE UNITED STATES DISTRICT COURT
PCR THE SOUTHERN DISTRICT OF CHIO

EASTERN DIVIBION

ALLAN STRAWSBYURG, et al.,

FILED
HEXHCTH 1. MURPHY

Vo a8

Plaintifres,

vs. Civil Action 2:94-CV-106%

Judge Smith
Nagistrate Judge King

METALLURG, INC., et al.,
Defandants.

SUE ANN KALERNEE, et al.,
Plaintiffts,

vs. Civil Acticn 2:95-CV-248

Judge Smith
Magistrate Judge King

CABOT CORPORATION, et al.,
Defendants.

REPORT AND RECOMMENDATION
These consclidated actions seek relief arising froem the
presance of allegedly radicactive slag material on residential
properties located in Guernsey Scunty, Chic. Plaintiffs allege
shat Cyprus Foota Minerals Company, the only rezaining defendant in
this case, is respcnsible for the alleged radicactive

centaminatien. Cn September 24, 19%6, <his Court granted



provisicnal certification of a class of plaintiffs for settlament
purposes, pursuant =c Fed. R. Civ. P. 23(kB) (1) and 23(b)(2), and
granted preliminary approval of the propcsed sattlement. This
Court alsc approved the proposed rnotice of settlement to the class.
This matter is now tefore the Court for final approval of this
class action settlement. The natter was referred te the
undersigned, 28 U.5.C. §636(k) (1) (B), Qrder (Decemter 3, 1996), and
a formal fairness hearing was held, pursuant teo Fed. R. Civ. P.

23(e), on December 4, 1996.

I
The proposed scttleament 1S contained in the Memcrandum of
Understanding ("MOU") filed by the parties on June 14, 1996.

Exhipit 1, attached to Motion Zor Preliminsxy Approval of Class

N 3 -
Burposas .
A

The mandatery nen-opt ocut class defined in the proposed
settlene relates tc more than cne hundred (100) residential
properties and is compesed of four mutually exclusive subclasses of
persons whe cwn ¢r reside in residential preoperty containing the
slag, whether or not subsequently remcved, generated from
preducticn operaticns of Foote Mineral Company and its predecessors
prier To May 13, 1987 at the Byesville, Ohi:z plant. The presance
1t some point of the slag on the class prcperties presents issues

af both fact and law commen T2 the class. Moreover, it is



undisputad that each of the raepresentative plaintiffs is a member
of crne of the subclasses described in the MOU. Finally, the racord
in this action bLears witness to the fact that both the
represantative plaintiffs and their counsel have vigorously
represented the interests of the class. The prerequisit._. te class
certification, [.R.Civ.P. 23(a)(l) = (4), have therefcre been
satisfied. See Senter v. General Motors Corp., %32 F.2d4 511, s23
(6th Cir. 1977), cars. denied 429 U.S. 870 (1978).

The proposed settlerent alsc ccntemplates certificaticn of the
class of plaintiffs under the provisicns of F.R.Civ.P. 23(b) (1) (A)
and 23(b)(2). As will be more theroughly addressed infra, the
primary faature of the propcsed settlement agreement is injunctive
relief in the form =2f evaluation and remediaticn or purchase of the
affected prepert.es. Although the propcsed sattlement agreezent
alsc centemplates mcnetary relief to the members of the plaintiff
class, that relief may properly be characterizaed as incidental to
the primary injunctive relief. Because the commen claim of the
plaintiff class is subject tec a single injunctive rsmedy, then,
certification of the plaintiff class under F.R.Civ.P. 23(b)(2) is
appropriate. $See Senter v, Genera’ MOtors Corp., sSuRIa, 532 F.ad
at 525. Morecver, pecause the prosecution of separate actions would
impose on defendant an unreascnatle risk of inconsistent results
and conflicting standards of conduct, certification of the
claintiff class under F.R.Civ.F. 23 (B)(1)(A) is 1likewise
appropriate. $ee Rendectin Prods. Llab. LARig. . 749 F.2d 200, 308
‘6th Cir. 1984).



A tatal of $8%50,000.0C has been set aside &y defendant to fund
Lhe secttlement. The sett.ement igreenment sets fcr:h the injunctive
relief to which the members cf the subclasses are entitled and tc
which the defendant has agreecd tc be bound. Subclass 1 is entitled
to receive cne lump sum payment of $40,00C from the fund, and the
defendant “"shall purchase and/or remediats the identified
properties in Subclass 1." (MQU at 412). Similar terms apply te
Subclass 2, except thit the mer-ers of this sunclass are tc raceive
a lump sum payment of $20,200. The agreement prcvides that the
purchase option shall e at the defendant’s scle discreticn, aftar
consultation with the individual preperty cwner. Renediaticn is teo
consist of the excavation and remcval cf slag. There are explicit
provisicens roéirding the time per.cd [or purchase or remediation of
the property, as well as appeal, in the event cf disagreement, o
an implementaticn master or trustee appcinted by the Court
consistent with Paragraph 9 ( ‘he MOU. [Id. at q12-113).

The preperties of members of Subclass I are t:z underge raden
testing. If the results of a radcn tast exceeds 4 pCi/l, the
property cwner will be entitled =2 radon nitigation at the
defendant’s expersae. (Jd. at 914). Cwnars of properties in
Subclass 3 are t2 receive a payment of $1.5 200 from the fund or 1C%
of the appra.sed value of the property. (1d.).

Members of Subclass 4 are =2 have their crcperties evaluated

pursuant ts explicit terms csntained in 9.7, and are entitled tc a

o -



payment of $5,000 from the fund. (Id. at €13). Defendant alsec
agrees tO pay a lump sum anount to the Court-appcinted class
representatives from the established fund (Zd. at 20).'

Tha MOU contemplates the release of a.l claime of membars of
the plaintif? class against the defendant, except unknown futurs
individual claims for latant physical injuries "that have not
manifested themselvas up to the effective date of the Settlement."
(1d. at §6).

Finally, the dafendant has agreed to pay the reasonable
attorney and expert feas and expensas cf lead class counsel that
have .een approved as falr and reascnatls by the Court. (Id. at
921).7 Tn this regard, lead class counsel and defense counsel
stipulated, at the fairness hearing, that lead class counsel’s
request for atterney and expert feeas and expensas in the amount of
$750,000.90 13 fair and reascrable, subject only to further
itemization by lead class ccunsel, and subsect further te the
$200,0C€0.00 limizaticn on expert f{ees contained in Paragraph 2! cf
the MOU.

On December 4, 1996, asscclate class counsel filed a moticn to
appreove payment of attorney fees and litigation cests in the amount

of $48%,990.25. While defense counsal conceded at the fairness

’By separata order and without cbjection, the Court has
granted the moticn of Sue Ann and Edward Malernee t:c be designated
as additicnal class representatives. Defendant Cypress Foote has
agreed t¢ increase this perticn cf the fund tL rsflect the addition
¢f twec class representatives and sc as net t: dilute the pertien of
the fund t: which the cther class representatives are entitled.

‘It is agreed that nc portion of the $5%50,000.00 settlement
fund will be used for payvment of these expensaes.

s
-



hearing that associate class counsel is entitled t> some paymant,
ne agreezent has oceen reached regarding the reascnableness of the
amounts scught by asscciate class counsel. IT [S HEREBY ORDERED
that defendant may Hhave until December 13, 1996 tz file a
menorandum gantra the motion t2 approve payment of attorney fees
and litigaticn ccsts filed by associate class counsel, and IT IS
FURTHER ORDERED that asscciate class counsel nmay have until
December 17, 1996 to reply in suppert of the moticon,
11

Not.ce =2¢ %his proposed class action settlement was prope.. . v
made. That netice explicitly required that cbjecticns werae L. g
filed with the Court no later than November 24, 1996. No obj: * &1 :
was filed by that date and, indeed, no manber of tha class has
raised any objection whatscever tc the proposed settlement. ’

on Noverbar 2%, 1996, a document captioned Ngosice of Intent %o

r at 4 4 a [8ic] was filed by
orne Michael Bruce Gardner “on cehalf of the puelic, in the public
interest and in the interest of promoting public confidence in the
integrity of the legal system . . . .“ Mr. Gardner, who is an
attorney and wne was present at the fairness hearing on December 4,

1996, acknewledged that he dces not rapresunt any named plaintiff

‘on October 9, 1994, a number cf persons, including Sue Ann
and Edward Malernee, filed Chigcti £l i
Netice Procedurs. At the fairness hearing held on lecember 4,
1996, their coursel. Steven D. PBell, expressly withdraw any
chbjectisn previcusly raised by him cn behalf cf these perscns and
indicated that he was aware of no cbjectisn =2 the terms of the
proposed settlament by any member of the plaintiff class.

€



or member c¢f the plainciff class; ° he neverthelass exprassed nis
intertion tc cbject to certain perticns of the proposed settlement.
Because Mr. Cardner is net a member cf the class of plaintiffs and
dces not represent any named party or class mamber, Mr. Gardnar
cannot be heard in this matter. Moreover, Mr. Gardner has never
actually filed an cbjecticn %o any portion of the propesed
settlament. In any event, his notice of intent to appear at the
fairness hearing -- even if construed as an chkjection -- was

untinely.

 § 94
This Court rmust now determine wnether the agreement {3 fair,
adequate and reasonable. Sae Ballv v. Great takes Canning. Inc.,
908 F.2d 38, 42 (6th Cir. 1990); United States v. Jones & Laughlin
§tesl Corp., 804 F.2d 348, 351 (6th Cir. 1986). The agreement may

not be the result of fraud cr cellusicn betveen the parties. Sgs

Shio Punlic Interest Campalan v. Fisher Foods, 546 F.Supp. 1 (N.D.
Ohio 1982). Approval of a propesed class action settlement falls

within the discretion of the Court. Id.

Various ‘factcers sheuld bte considered by the Court |in
evaluating a proposed class action settleament, including balancing
the likelihced of plaintiffs’ ultimate success against the amount
and form of relief offered in the settlament: the expense,

complexity and Zuration of the litigation: the judgment of

‘Apparentl;, Mr. Gardner was fcrmerly assccilated with Staven
0. Bgll, whe continues to represent certain members of the
plaintiff class, including Sue Ann and Edward Malernee.

-
/



axperienced trial counsal: any cbjecticns %y class Rembers: and the
public intervit in the settler:nt. Bronson v, Bd. of Educ, of City
sghocl Dist of City of Cincirnari, 604 F.Supp. 68, 73 (S.D. Ohio
1984); Williame v. vVukovich, 720 F.2d 309, 922 (6th Cir. 198S).

Applying these factors to the proposed settlement presently
pefore it, this Court ceoncludes that the proposed ssttlement is
reascnakcle, fair and adeguata. The taras c¢f the proposed
settlexent results from extensive community and scientific
investigation inte the alleged radicactive contamination, and
reflacts careful consideration by all sides. The comprehensive
nature of the relief cffered is extrenely faverable tc plaintiffs
and <he memberz of the plaintiff class. Morecver, the relief
ava.lable under the propcsad settlement in relation to raden
remediation in all likelihcod would nct have been a2 ramedy to which
plaintiffs would have been entitled had this action proceeded to
trial.’ Finally, alcthouy,“ the procpcsed settlement contemplates a
release of most claims by the remters cof the plaintiff class
against iefendant, th: proposes settlexnent dces not contemplate the
relezse of "any currently unkncwn Jfuture individual claims for
compensatory damages for latent phjysical injuries proximately
caused by the slag . . . that have nct manifested thenselves up to
the effective date cf the Settlement.”™ (MOL, at 9€6).

Consideraticn 2of the possible expense, <uration, and

‘Lead clLass ccunsel conceded at :the fairness hearing that
estatlishing at trial a legally signifilcant sorrelation between the
radicactive slag and the presance ©f raden in certain propertias
would have teen difficult if nct lnpossible.



complexity of this Litigation alsc weighs in faver of the proposed
settlement. Defendant remains firm in its position that the slag
srasents nc unreascnable risk of immediate medical damage or other
nare; the proposed settlament relieves that plaintiff class of the
not insupstantial burden cof proving ctherwise. The 4udgment in
favor cof the proposed settlienment on the part of the experienced
trial ccunsel on beth sides cf this acticn alsc leads this Court to
conclude that settlenent is appropriate. Likewise important is the
fact that no otjections tc the proposed settlement have been filed
by any named plaintiff or class member. Finally, the propcsed
settlement, which will aveid protracted litigatic® while at the
same time precvide a ccmprehensive remedy tc the plaintiff class,
serves well the interssts of the citizens of Guernsey County and
the residents of eastern Chio.

This CQd}t therefore concludes that the propcsed settlemant
agreement is reascnable, fair and adequate and thet this acticn

should be compromised pursuant to the terms cf said agreament.

It is therefore RECOMMENDED that final approval of the class
action settlement, as reflected in the parties’ Memorandum of
Understanding of Settlemert, be GRANTED. It 1s SPECIFICALLY
RECOMMENDCED that a mandatery, non-opt out class cf plaintifils
censisting of all persons who own or reside in residential property
centaining slag (whether or not subsequently remcved) generated
frer procucticn coperaticns ¢f Tcote Mineral ':cmpany and its

predecessors prior tc May 13, 1987, at the plant currently owned by




ShieldAlloy Metallurgical Corpeoration located in Byesville, Chio,

be certified under F.R.Civ.P. 23(B){(1)(A) and 22 (b)(2). It is alsc
SPECIFICALLY RECOMMENDED that, in the event that the Court adopts
this Report and Reccommendaticn, the Court appeint in the order
approving the proposed settlement an implementation master as
contemplated by Paragrapn % of the parties’ Memocrandum of
Understanding.

If any party saeks review by the District Judge of this Report
and _Reccmmendation, that party may, within ten (10) days, file and
serve on all parties ckjecticns to the Repors and Recommendation,
specifically desi:gnating this Repcort and Recommendation, and the
part therecf n guesticn, as well as the basis for cbjecticn
thereto. 28 U.S5.C. §636(k) (1).

The parties are specifically advised that failure to ocbject to
the aggg;;_gnﬂ;nggggngngggign will result in a waiver of the right
to de NQYR review by the District Judge and £ the right to appeal
the decisiecn cof the Cistrict Ccurt adepting the Report and
Recommendation. See Ihomas v. Arm, 474 U.S. 140 (1985); Smith v.

- 5 - P

s., 829 F.2d 1370 (éth
Cir. 1987): Harrxis v. City of Akran, 20 F.3d 1396 (6th Cir. 1994).

L~

Noran MuCann King
United States Magistrate Judge




IN THEE UNITED STATES DISTRICT COURT el
YOR TEEX SOUTHERN DISTRICT OF OEIO

EASTERN DIVISION semesy o
Ueg = 1 |
ALLEN STRAWSBURG, et al., S .'.':55";105
Plaintifts,
vs. Civil Action 2:94-CV-1069
Judge Smith

Magistrate Judge Xing
mumzc' I“l ’ .t ‘1 .y

Defendants,

and

SUE ANN MALERNEE, et al.,
Plaintiffs,
vs. Civil Action 2:95-CV-24C

Judge Smith

Magistrate Judge King
CABOT CORPORATION, et al.,

Defencants.

On December 5, 1996, the United States Magistrate Judge
issued a Report and Recommendation recommending that the Court
grant final approval of the proposed class acticn settlement as
reflected in the pacrties’ Memcorandum of Understanding of Settlement
(Exhibit 1, attached to Motion for Preliminarv Approval of Class
Purposes) (hereinafter "MOU")., It was specifically recommended
that the Court certify under F.R. Civ, P. 23(b) (1) (A) and 23(b)(2)

a mandatory, ncn-opt out class of plaintiffs consisting of all

05



persons who own or reside in residential property coitaining slag
(whether or not subseguently removed) generated from production
operations of Foote Mineral Company and its predecessors prior to
May 13, 1987, at the plant currently owned by ShieldAlloy
Metallurgical Corporation located in Byesville, Ohio. Finally, it
was specifically reccmmended that the Court appoint an
implementation master as contemplated by Paragraph 9 of the

parties’ MOU.

1
On November 25, 1996, one Michael Bruce Gardner filed a

document captioned Notice of Intent to Appear at Fairnese Hearing
on December 2, 1996 (sic]. Although Mr. Gardner was apparently
present at the fairness hearing and expressed an intention to
address the terms of the propcsed settlement, he was not permitted

to do so:

Becauss Mr. GCardner is not a member of the
class of plaintiffs and does not represent any
named party or class member, Nr. Gardner
cannot be heard in this matter. Moreover, Mr.
Gardner has never actually filed an objection
tc any portion of the proposed settlement. In
any event, his notice of intent to appear at
the fairness nearing -- even if construed as
an cbjection -~ was untinely.

Report _and Rgcommendation, at 7. However, although he made no
mention of it at the fairness hearing, Mr. Gardner had also filed
with the Cffice of the Clerk immediately prier to the fairness
hearing a written argument 'on behalf of absent and unidentified

mempers ¢f the provisiorally-certified settlement class, tendered



at the fairness hearing on December &, 1996." In that document,

Mr. Sardner acknowledges that he represents 1o named plaintiff or

“any specific class memcer." Argument. on Behalf of Absent and

Unidentified Members of the Provisionally-Cartified Settlement
Clags ... at 1 (December 4, 1996). instead, Mr. Gardner
contends that he represents "those who, ... will be bound by the

Court’s judgment in this matter but, who will not have received any

consideration." JId, at 2.

Finally, Mr. Gardener filed cbjectiocns to the Report and
December 5, 1996 (December 16, 1996). Although he acknowledges
that he does not represent any named plaintif? or member of
plaintiff class, Mr. Cardner argues that, because of his former
association with Ulmer & Berne, counsel for the named plaintiffs in
Sue Ann Majernee v. Cabot Corp,, C-2-95-248, he continues tec have
professicnal sbligaticns to those named clients and to a class of
persons represented by those clients.' Mr. Gardner appears to take
the position that, despite the fact that he is no longer associated
with Ulmer & Berne, he may continue to repr sent the named
plaintiffs in Malernee v. Cubot Corp. and ce. .ain absent class
members:

These clients did not terminate the attorney-

client relationship with the undersigned --

the undersignud’'s former employer terminated

its relationsiiip with the undersigned ... .

Ne cone has been (finally adjudicated to
represent the absent class members. No one

No class has ever been certified in Malernes v. Cabot Corp.



has been finally adjudicatad not te represant
the absent class members. This is not a well-
sattled area of the law. Moreover, whether
the undersigned actually represents anyone, is
largely academic and irrelevant te¢ the
fairness of the prcposed class uction
settlemant.

QRlection =2 Report and Recommeondation filed December 5. 1996, at
13-14. Although the Court concludes that Mr. Gardner has no
standing tc register okbjections to either the priposed settlement
or the Report and Recommerdation, +the Court will neverthalass
consider his arguments.

Mr. GCardrer contends, first, that the injunctive relief
contemplated by the proposed settlement fails for lack of adequate
consideration because it contemplates only such identification,
evaluation and remediation of properties that Cypress Foote would
in any event be raequired to perform under its existing legal
obligations. Even if Mr. Gardner’s objection in this regard is
credited, the argument wholly fails to consider the MOU as it
relates to the presence of radon in certain class properties. As
the Report and Recommgndation states,

The relief available under the propcsed

settlement in relation to radon remediation in

all likelihood would not have been a2 remedy to

which plaintiffs would have been entitled had
this action preceeded to trial.

aepors and Recommendation at 8. The Repert and Recommendation alse
reflected lead class counsel’s concession at the fairness hearing
that "establishing at trial a legally significant correlation
between the radicactive slag and the presence of raden in certain

propertiq9s woulcd have been difficult if not ‘xpossible.” Id, at



8nS. The injunctive relief contemplated by the MOU is, in the
Court’s estimation, beoth substantial and supported by laegal
consideration.

Mr. Gardner alsc objects tc that portion of the MOU that
prov.des that, .f the number of class preperties increases by 10
percent or more above the number of proparties identified in the
MOU, then the defendant, in its sole discreticn, may terminate the
settlement. gSge MOU, ¥3A. Because there is ne indicatien that
this provision of the MOU has been invoked, the Court will net
decline to grant final approval of the settlement on this basis.

Mr. Gardner also argues that persons who either own or
reside on contaminated property, but whc have not been identified
prior to final approval of the settlement agreement, will be
prejudiced by the proposed settlement because the MOU contemplates
a release cof claims by all members cof the class, even those not
presently identified. Significantly, Mr. Gardener has presented
nothing more than a theoratical pessibility that any such parson
exists. The parties and csunsel in this litigaticn have persuaded
the Court that actual notice has been given directly to all members
of the class actually identified, and that publicity to the general
populace Iin and around Guernsey County, Ohio, regarding the
-itigaticn and the proposed settlement has been intense. Rather
than present to the Court any reasen to conclude that any such
perscn or persons exist, Mr. Garderer merely asks:

#What would be so cnerous o the subsidiary of

a2 killion-decllar ccmpany to provide for the

same amount, degree and type c¢f compensazicn,

tc the wunidentified class menmbers, whocse



claims surface cver the naxt thirty years or
whatever pericd determined by the caurt. The
funds used for those potential claimants,
could be controlled by the same trustee as now
provided for, and would revert :c Cypress
Foote to the extent they are not used to pay
claims of the ncw unidentified class membars.

Vi =Cars a : . &t S. To require
Cypress Foote to subject i‘tself to indeterminate ~iability over the

coursa of "the next 10 years or whatever pericd determined by the
court" is unreascnable, particularly in light aof the fact that it
does not appear, either from the informaticn provided by counsel in
these cases or by Mr. Gardner hinself, that zhere exists any such
person who could actually benefit from such a provisien,

Mr. Gardner alsc refers to the fact that not all sites
that may fall within the class definition have yet been surveyed or
evaluated. $ =
of the Provisionally-Cersifisd Sgttlement Clags ..., at 3. The
fact that certain sizes identified as Seing potentially
contaminated had not, as cf March 1956, been evaluated is
irrelevant to whether or nst vigorous attemp:ss to identify all
members of the class have been made and actual rotice given to all
such persons. Indeed 9417 cf the MOU anticipates further

evaluation. In short, the Court cencludes czhat Mr. Gardner’s

actual cbject.ons to the preposed settlement and to the Report and
Recommendaticn are ithcut rerit.

The Ccurt nas carefully =sonsidered Mr. Gardner’s

rema’ning okjections to the 2epcrt and Recommerzaszion and find them




to be without merit.?

I

The Court has also received a letter dated December 9,
1996, from Joseph R. and Martha A. Seresun. Apparently, wMr.
Seresun was a contracter in past years who hauled the radicactive
slag. The Seresun letter expresses some concern bacause the
proposad settlement does not relieve Mr. Seresun =f all potential
liability. The fact that the propcsed settlenent ices nct resolve
every potential claim against every potential defendant in
cennection with radicactive slag dues not militate against final
approval of the proposed settlement. The Seresuns also appear to
claim membership in the plaintiff class. Although the record is
not clear in this regard, all counsel agree that, if thae Seresuns
can establish either ownership of or residency in qualifying
property, they will be afforded the remedies contemplated by the
MOU.

“Tre cther cbjections made by Mr. Gardner merit little
discuzsion. The Report and Recommendation did consider the
numerssity requirement for clase action certification under F.R.
Civ. P. 23(a)(1l). The Repers and Recommendation roted, on pages 2
and J, that the proposed class consists of owners or residents of
more than 100 residential properties. Certainly, as the
Recomnencation noted, this satisfies the numercsity requirement of
F.R. Clv. P. 23(b)(1). Mr. Gardner alsc appears to argue that
there should te certified a separate subclass of plaintiffs
consisting of unidentified persons: becauss there is ne
representative rlaintiff for this subclass, Mr. Sardner contends,

the Court should reject tne Zepor:t and Reccmmendaticn. This

argument is specious.
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Firally, cthe Court has carefully coensidered the Raport
and __Recommendation, but notes cne arror. The Report and
Becommendation erred in refarring tc the request for attorney’s
fees and expenses submitted by lead class counsel. The parties
actually stipulatad at the fairness hearing that lead counsel’s
request for attorney’s fees in the amount of $750,000.00 is fair
and reascnable and that defendant has agreed tc pay an additicnal
$200,000.00 in expert fees 2nd costs, with the latter figure
subject to defendant’'s review to ensure that such fees and costs
are reascnable.

With that moditication, the Court ADOPTS and AFFIRMS the
Bepoxs _and Reccwmendation. The parties’ |Memorandup of

Understanding of Settlement is approved. Moreover, the Court
hereby CERTIFIES under F.R. Civ. P. 23(b)(1)(A), 23(b)(2) a class

of plaintiffs consisting cf all perscns whe own or reside in
residential property contairing slag (whether or ot subsequently
removed) generated from producticn operations of Foote Mineral
Company and its predecessors pricr to May 12, 1987, at the plant
currently owned by ShieldAlloy Metallurgical Corperation located in
Syesville, Ohio. Moreover, the Ccurt hersby APPOINTS Keith W.
Schneider, Esqg., of Maguire & Schneider, 580 South High Street,
Suite 330, Columbus, Chio 43215, as the implementaticn master
contemplated by Paragraph 3 of the parties’ Memorandum of



The Clerk shall enter FINAL JUDGMENT in thase actions.




IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

ALLAN STRAWSBURG, et al., CASE NO. C2-94-1069
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JUDGE SMITH
MAGISTRATE JUDGE KING
METALLURG, INC., et al., MOTION FOR PRELIMINARY
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Defendants. SETTLEMENT AND FOR CLASS
CERTIFICA. 4 FOR

SETTLEMENT PURPOSES
Cyprus Foote and Legal Class Counsel, by and through
their respective attorneys, respectfully move this Honorable Court
to preliminarily upprove the settlement reached between them and to
provisionally certify a class for settlement purposes only pursuant
to Fed. R. Civ. Pro. 23(b)(1)(A) and 23(b)(2) for the reasons set

forth in the Memorandum of Points and Authorities in Support of

Preliminary Approval of Class Action Settlement and Certification




of a Class for Settlement Purposes filed herewith and incorporated
as if fully rewritten herein.
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M. Elizabeth Graham, Esq.
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Trial Attorney for Defendant
Cyprus Foote Minerals Company
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

ALLAN STRAWSBURG, et al., CASE NO. C2-94-1069
CONSOLIDATED WITH
Plaintiffs, CASE NO. C2~-95-248
JUDGE SMITH
MAGISTRATE JUDGE KING
METALLURG, INC., et al., MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF
PRELIMINARY APPROVAL OF

CLASS ACTION SETTLEMENT

Defendants.

.

I. INTRODUCTION: NATURE AND SCOPE OF THE PROPOSEL SETTLEMENT

Defendant Cyprus Foote Mineral Company ("Cyprus Foote")
and the Class Plaintiffs have reached a Settlement. The Memorandum
of Understanding ("MOU"), attached as Exhibit 1, sets forth the
propocsed final settlement between Cyprus Foote and Class Plaintiffs
of all claims asserted in the above-captioned consolidated cases
(hereinafter referred to as the "Settlement"™) once approved by the
Court as a fair and reasonable Settlement.

The facts underlying this case arose when the United
States Nuclear Regulatory Commission ("NRC") began an investigation
into slag that had been produced at the Shieldalloy plant in
Byesville, Ohio and allegedly used as construction fill in the

surrounding community. Cyprus Foote, which was the successor to




the prior owner of the plant, took over the investigation and began
to identify and characterize slag that had potentially been used as
f£fill.

In the midst of that process, two class action lawsuits
were filed and consolidated, Strawsburg, et al. v. Metallurg, Inc..
et al., Case No. C2-94-1069 consolidated with Malernee, et al. v.

Cabot Corporation, Case No. C2-95-248, alleging various causes of

action, primarily seeking injunctive relief related to the slag at
issue. The lawsuits also sought monetary damages for property
diminution and emotional injuries. No physical personal injury
claims were filed in either lawsuit.

Early in the case, Lead Class Counsel and Cyprus Foote
recognized early in the case that a great deal of uncertainty
existed surrounding the :llegations in the complaint ithout the
benefit of an extensive scientific evaluation. Thus, a
determination was made that settlement negotiations and information
sharing served the interests of all concerned, including the class
members, better than complex, arduous litigation. Indeed, the
primary beneficiary of zealous litigation would have been the
attorneys. Thus, the parties stipulated to a provisional
settlement class and began negotiations.

Cyprus Foote has maintained from the beginnina that no
immediate health and safety risk existed from the slag in question.

The investigation, from Cyprus Foote’s perspective, was to identify

any "long-term risk" associated with the slag. Lead Class Counsel,

of course, was concerned with any current risk as well-as any long-

term ris.. associated with the slag. Regardless, the desire for




information and evaluation of the slag drove the settlement
negotiations. After approximately one year of negotiations and
investigation of the slag, the parties had sufficient information
to negotiate a fair and reasonable settlement.

The settlement negotiations have now concluded
successfully. This Memorandum of Support is the Lead Class
Counsel’s to the consolidated class action and Cyprus Foote’s joint
request for preliminary approval of: (1) the Settlement;' (2)
provisional settlement class certification; (3) the notice process
to the plaintiff class as set forth in the MOU; and (4) a schedule
for a formal fairness hearing pursuant to Fed. R. Civ. Pro. 23(e).

A. Factual Background

The Shieldalloy plant that is at the center of this
lawsuit is a ferro alloy manufacturing plant. It has operated from
approximately 1953 to the present time. Over that time, various

alloys were produced at the plant and slag was created from alloy

'cyprus Foote agrees solely for the purposes of the Settlement
and its implementation that Civil Action No. C2-94-1069,
consolidated with Civil Action No. C2-95-248, shall proceed as
class actions pursuant to Federal Rules of Civil Procedure
23(b) (1) (A) and Federal Rule of Civil Procedure 23(b) (2). (Exh. 1,
p. 1.) Cyprus Foot: has not admitted that it has engaged in any
wrongful or culpable conduct or that any person has sustained any
damage or loss by reason of any of the allegations made in this
consolidated lawsuit. (Exh. 1, p. 1.) Obviously, plaintiffs
disagree and contend that they could prove the allegations in their
complaint. Notwithstanding, Cyprus Foote and plaintiffs have
agreed to enter this Settlement solely in order to put to rest all
controversy and avoid further expense and protracted costly
litigation. JId. Nothing contained in this Motion or the MOU may
be used or construed as an admission of any kind. This memorandum
shall not be offered or received as evidence in any proceeding or
any court or other tribunal, civil or administrative, as an
admission or concession of wrongdoing of any nature of any kind for
any purpose on the part of Cyprus Foote or as an admission or
concession of any kind by plaintiffs.

3
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produccion. The use, content, responsibility for, and ultimate
disposition of the co-product slag from the plant which was
utilized off-site is the focus of this consolidated lawsuit.

The alloy process, while not uniform, over its
approximately 43 years of operation, consistently created slag as
a product of extracting metal alloys from ores. Some of this slag
was utilized by various contractors and individuals for building
and construction materials, principally driveways, in and around
Guernsey County, Ohio.

Cyprus Foote contends that the slag’s principal use was
for driveway gravel, and that most of the slag leaving the site for
off-site use left between 1982 and 1987. Cyprus Foote contends
that it knows this because prior to 1982, the slag produced by the
production process was not conducive for use off-site inasmuch as
it was produced in large slag "buttons" and was not easily amenable
to crushing. Still, individuals in the community do allege that
they received slag prior to 1982 for use on their driveways or for
fill. Plaintiffs contend and certain individuals allcge that they
received slag for use in and around the foundation of thoir homes.

Undoubtedly, some people have used pre-1982 slag for
building purposes, as plaintiffs allege. Slag is a popular
building material and Guernsey County the situs of this dispute,
has a history of slag use from a variety of plants, including:
Wheeling-Pittsburgh Steel Mill, 500 Main Street, Martin’s Ferry,
Ohio; Wheeling-Pittsburgh Steel Mill (owned by Standard Slag Co.,
Youngstown, Ohio and distributed in the Cambridge, Ohio area by

Carter Lumber), Mingo Junction, Ohio; Satra Concentrates, Inc.,




Mingo Junction, Ohio; International Mill Service, Weirton, wWest
Virginia; Elkem Metals, Marietta, Ohio; Sharon Stone No. 2,
Marietta, Ohio; Ohio FerAlloy, Philo, Ohio; Interlake Alloy Plant,
Beverly, Ohio; and Beverly Slag Company, Beverly, Ohio. It is
Cyprus Foote’s contention that most of the slag that is in use in
the community came from one of these other sources. Plaintiffs
dispute this contention. Were this case to go to trial, this would
be a hotly contested issue.

Foote Mineral Company, Cyprus Foote’s predecessor, owned
the Cambridge plant until May 13, 1987. Shieldalloy Corpoi.cion
purchased the Cambridge plant from Foote Mineral Company, on

May 13, 1987. Consequently, no one who received slag from the

plant subsequent to May 13, 1987 is part of this settlement with

Cyprus Foote.

Not surprisingly, the location and characterization of
slag has required a complex and time-consuming investigation and
assessment. Cyprus Foote, under the watchful eyes of the NRC, and
Lead Class Counsel, and their technical teams, each have spent a
tremendous amount of money and resources to evaluate the slag and
address community concerns. While the issues confronting the
lawyers in this case have been complex legally, the foundation for
this settlement is the scientific investigation and evaluation of
the slag and its potential impact on human health and the
environment.

Cyprus Foote contends that the slag at issue does not
pose a health and safety risk to residents. This is due to the

fact that low levels of radiation (in most instances below
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background) are at issue and the radiocactive elements of concern
are held tightly in the slag. Lead Class Counsel does not agree
with Cyprus Foote’s contention in this regard. Lead Class Counsel
asserts that contrary evidence is available and can be argued to a
jury.
B.  Procedural Background

On November 7, 1994, a class action complaint, Strawsburg
v. Metallurg, Inc., et al., Case No. C2-94-1069 ("Strawsburg class
action“), was filed before this Court alleging that slag produced
at the Shisld.lloy Metallurgical plant ("Shieldalloy plant®)
located in Byesville, Ohio damaged the plaintiff class. Another
class action, based upon virtually the same operative facts, was
filed before this Court on March 6, 1995. That action was
captioned Malernee, et al. v. Cabot Corporation, et al., Case No.
C2-95~248 (S.D. Ohio 1995) ("Malernee class action"). Both
lawsuits inclu.. ciaims for property damage, emotional distress,
fear of canrer. and both cases have sought injunctive and monetary
relief, including medical monitoring. Neither lawsuit alleges a
claim for actual physical personal injury.

Matallurg, Inc. Shieldalloy Metal%urgical Corporation,
Cyprus Foote Mineral Company, and Foote Mineral Company, were named
as defendants in the Strawsburg class action. Cabot Corporation,
Cyprus Amax Minerals Company, Cyprus Foote Mineral Company, and
Newmont Mining Corporation were named as defendants in the Malernee
class action.

In September, 1994, defendants Shieldalloy Metallurgical

Corporation ("Shieldalloy") and Metallurg, Inc. filed for Chapter

6
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11 reorganization in the United States Bankruptcy Court for the
Southern District of New York. Consequently, all litigation
involving defendants Shieldalloy and Metallurg are subject to the
automatic stay provided for by 11 U.S.C. §362(a). See Preliminary
Pretrial Order, Strawsburg v, Metallurg, Inc.., et al., dated March
10, 1995.

Defendant Cyprus Amax Minerals Company was dismissed from
the consolidated actions for lack of personal jurisdiction. See
Opinion and Order, Malernee, et al. v. Cabot Corporation, et al.,
dated Sept. 20, 1955. Defendants Cabot Corporation and Newmont
Mining Corporation were voluntarily dismissed without prejudice
from the Malernee class action.

On April 21, 1995, Cyprus Foote and Class Counsel in the
Strawsburg class action stipulated to a provisional class for
settlement purposes only pursuant to Fed. R. Civ. Pro. 23(b) (1) (A)
and 23(b) (2). This Cour* approved that stipulation by order dated
April 21, 1995. (Exn. 2.) This enabled Cyprus Foote to negotiate
with Court-appointed Lead Class Counsel, and afforded the class
appropriate representation.

On June 19, 1995, the §Strawsburg class action was
consolidated into the Malernee class action without objection by

any party or their counsel. (Exh. 3.) At that time, all

plaintiffs’ counsel agreed to a stay of the litigation pending

settlement discussions.?

2Throughout this case, Lead Class Counsel has been Alexander,
Rapazzini & Graham. That law firm filed the Strawsburg class
action. The Ulmer & Berne law firm filed the Malernee class
(continued...)




At the last status conference before Magistrate King on
April 25, 1996, and again at the settlement conference before
Magistrate Abel on May 10, 1996, Associate Class Counsel
continually took the position that his clients have somehow been
"frozen out™ of this settlement. In light of Mr. Bell’s out of the
blue contention at the eleventh hour that he was somehow frozen vut
of the settlement process and that he has been opposed to the
process from the beginning, some procedural history in this regard
is warranted.

The development of this class action litigation and the

parties’ efforts at settlement are marred by a history of Associate

Class Counsel, Steven Bell of Ulmer & Berne, attempting to gain
control of the plaintiff class. Ulmer & Berne has been vying for
control of the plaintiff class since the Malernee class action was
filed four months after the initial class action was filed by Lead
Class Counsel. Ulmer & Berne’s motive in this case is clearly
demonstrated by a series of maneuvers designed for the sole purpose
of disruption of the settlement process. Mr. Bell’s conduct in
this case includes the filing of a baseless and frivolous
disciplinary action in Ohio against Lead Class Counsel, R.ichard
Alexander; the filing of an ill-conceived petition for writ of
mandamus in the Sixth Circuit Court of Appeals against the

Honorable Judge Smith; non-cooperation on issues designed to

’(...continued)
action. Steven Bell, Associate Class Counsel, Mark Rapazzini and
Beth Graham, Lead Class Counselors, and Robert Casarona defense
counsel for Cyprus Foote were all present at the June 19, 1995
status conference at which a stay of the litigation pending
settlement discussions was agreed to by the parties.

8




benefit his individual clients such as a staunch refusal to provide
property access to evaluate slag; refusal to let Lead Class Counsel
communicate with "his clients"; and, outright refusal, despite the
requests of both the Court and the other parties, to communicate
the nature and extent of his objections to and/or demands of "his
clients."

Following the filing of his clients’ class action
complaint on March 6, 1995, Mr. Bell moved for class certification

under Rule 23, including Rules 23(b)(1)(A) and 23(b)(2). See

Motion for Class Certificaticn, Malernee, et al. v. Cabot

Corporation, et al., dated March 6, 1995.

On Friday, May 5, 1995, however, after Lead Class Counsel

was stipulated to in the Strawsburg class action, Mr. Bell changed
his mind and indicated to the Court in a telephonir stotus
conference that a Rule 23(b)(2) class would prejudice ‘“his
clients.” During that conference, Cyprus Foote made clear that it

was concerned with having to respond to lawyers purporting to

represent parties that were already represented by Lead Class

Counsel. Such work is not only duplicative and costly, but may be
inconsistent with the Lead Class Counsel designation and the
negotiation process underway. Magistrate Judge Abel indicated that
those issues should be presented and argued after the two lawsuits
were consolidated. Interestingly, Magistrate Judge Abel noted in
his Discovery Conference Order at taav time, "Although the proposed
class should not be burdened with unnecessary attorney’s fees, the
fundamental issue of whether the case should proceed as a Rule

23(b) (2) or Rule 23(b)(3) class needs to be resolved promptly."
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See Discovery Conference Order, Malernee, et al. v Cabot
Corporation, et al., dated May 5, 1995.

Instead of waiting for the cases’ consolidation to
address this issue as suggested by Magistrate Abel, the following
Monday, on May 8, 1995, Mr. Bell filed a Writ of Mandamus against
Honorable Judge Smith in the Sixth Circuit Court of Appeals seeking
to direct this Court to vacate its order conditionally certifying
a settlement class. On June 2, 1995, the Writ of Mandamus was
denied. (Exh. 4.)

Twelve days later, on Wednesday  June 14, 1995, Mr. Bell
once again reversed directions, and this time he represented to the
Court during its status conference that he was amenable to the
settlement process already underway. Mr. Bell agreed and
consented, !i;ngg;_in;g:pgging_gnx_gpigggignﬁ, that the two class
action lawsuits should be consolidcted for all purposes, and that
the parties should negotiate the terns of a settlement and submit
a notice to the plaintiff class by no later than June 26, 1995,
(Exh. 3.)

Indeed, Associate Class Counsel stated, "[P)laintiffs
believe that all of their energies should now be directed towards

the negotiation of a settlement of this matter within the shortest

possible time. (Exh. 5.) He further stated that, "the devotion of

further resources to the litigation oif this action is inconsistent

with the agreement of [plaintiffs’ counsel] to attempt to conclude




a negotiated settlement.® (Exh. 5.)° Associate Class Counsel was

obviously aware that the provisional settlement class was a
mandatory non-opt out class when he stated his clients’ position.
Subsequently, on Monday, July 10, 1995, the parties filed
a court-ordered and approved Notice of Class Action and Appointment
of Class Counsel for Settlement Negotiations with Cyprus Foote
Mineral Company. (Exh. 6.) This document notified the class
member:, among other things:
1. that the two lawsuits were consolidated;
2. that the Alexander Law Firm was designated as Lead
Class Counsel and Ulmer & Berne was designated as
Associate Class Counsel, although class members
were free to retain and pay for counsel of their

choice;

of the nature and scope of the mandatory settlement
class;

that the parties would attempt to negotiate a
settlement; and

that settlement expenses must be approved by the
Court as fair and reasonable.

(Exh. 6.) Ulmer & Berne was invited to participate in the drafting

of this mnotice, and never once ~bjected in any fashion to this

'In a letter to Magistrate Judge Norah M. King, U.S. District
Court, S.D. Ohio from Steven D. Bell, Associate Class Counsel,
datea September 21, 1995, Associate Class Counsel stated:

“the consolidation of the Malernee case with the
Strawsburg case, and the consequent designation of the
Alexander Law Firm as lead class counsel in the resulting
consolidated case (with Ulmer & Berne continuing to serve
as class counsel) has been discussed at length. The
class representatives in the Malernee action believe that
consolidation of these matters is in the best interest of
the class which they represent, and the class
representatives consent to such consolidation."
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notice and the notice was published in the Columbus Dispatch for 30
days.

Throughout the remainder of the summer and fall seasons,
the parties’ retained ‘onsultants who worked diligently to complete

field work designed tc identify the nature and scope of any

petential problem posed by the sfag in the local community and on

the properties of the identified class as alleged by the
plaintiffs’ claims. On behalf of cthe plaintiff class, Alexander,
Rapazzini & Graham shouldered all costs and expenses.

By September 20, 1995, through the efforts of the Cyprus
Foote community awareness and outreach programs (described in
greater detail below), and the efforts of the Alexander firm, 111
properties had been identified as potentially containing slag from
the Shieldalloy plant. (Exh. 7.)

Following this extensive investment of time and resources
by the parties in technical and evaluative work, Lead Class Counsel
and counsel for Cyprus Foote turned their attention to negotiations
aimed at narrowing the technical and legal issues in dispute and
identifying areas of compromise and agreement. Associate Class
Counsel, Steven D. Bell, was never prevented from participating in
the development of the class plaintiffs’ settlement position and
wag encouraged to communicate his clients’ concerns and demands.
In fact, that was his obligation to his clients. However, Mr. Bell
refused to participate in any fashion in the class negotiations.
In February, 1996, however, he transmitted a letter to counsel for

Cyprus Foote outlining areas that concerned the Malernees, in an




effort to individually settle their case outside the class context.*
(Exh. 8.) Mr. Bell’s gonly stated concerns at that time were with
respect to the Malernees. Mr. Bell’s concerns as articulated by
him, were taken into account by Lead Class Counsel during the
settlement negotiations.

By April 5, 1996, Lead Class Counsel and Cyprus Foote

indicated to the Court that they had reached an agreement in

principle to settle the issues in the consolidated lawsuits.

On April 26, 1996, even though Associate Class Counsel
had obviously ccnsented to the settlement process that he had been
part of since June 14, 1995, Mr. Bell adamantly refused to present
the MOU to "his clients" for their approval or disapproval, stating
that he would not do so until the MOU was "final."®

Ulmer & Berne has since stated that it is opposed to the
settlement and that its primary objection is that the proposed
class to be certified for this settlement does not permit opt outs
pursuant to Fed. R. Civ. Pro. 23(b)(3). Meanwhile, Cyprus Foote
has offered to attempt to address the Malernees’ concerns,
individually, but Mr. Bell has refused, contrary to his clients’
interests, to convey a demand to Cyprus Foote. Cyprus Foote is

unaware if Mr. Bell has conveyed Cyprvs Foote’s desire to attempt

‘It should be noted that Mr. Bell has recently taken the
position that the Malernees are representing the class and, thus,
cannot state their individual settlement position out of regard for
the class. Apparently, that was not the case in February, only
three months ago.

At that time, Cyprus Foote had notified Mr. Bell that the
scope of the release for the settlement was in dispute.
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tc address the Malernees’ concerns with the MOU (whatever they may
be) to the Malernees.

On June 6, 1996, Mr. Bell filed a misplaced Motion to
Stay Preliminary Approval of the Proposed Settlement. Cyprus Foote
shall, simultanecusly with this Motion for Preliminarv Approval,
file a response to that Motion.

C. Radietlon And The Hypothetical Future Dose

Radiation is a fact of life. Almost everything,
including pecple, contain radiocactive material. It occurs
naturally and can be created artificially. Radiation of natural
origin pervades the environment. Naturally-o~curring radiocactive
material ("NORM") consists of a variety of substances that occur
routinely in nature. “Background radiation" is the radiation that
is emitted from materials in and on the earth and in space.
Examples of materials regularly containing radiocactivity from NORM
are animal feed supplements, fertilizers, soil conditioners,
construction fill, wallboard and foundation gravel. In the
instance case, some of the ores originally removed from the earth

contained NORM. As a result, certain slag produced in the plant’s

production process contained NORM. This occurrence is common.

Critical to this case is the potential "radiation dose"
that any particular plaintiff may have been exposed to from the
slag. The amount of radiation to which a person has been exposed
Auring a specific unit of time is that person’s dose. There is
considerable controversy regarding the specific amount and type of
risk involved for different levels of radiation dose. The

determination of whether any radiation has been discharged, the
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calculation of radiation doses received and the monitoring of their
effects, if any, on people are extremely complex and difficult
undertakings. Both plaintiffs’ and Cyprus Foote’s experts,
experienced in this area, have studied these issues in the context
of this case in great detail.

Potential radiation doses from radionuclides in soil, or
material such as slag, are proportional to the concentration of
each radionuclide, with the proportionality depending on the
exposure scenario, pathways and parameters. The model widely
accepted to determine radionuclide concentrations in soil and the
associated dose is a computer code developed by the U.S. Department
of Energy to derive site-specific soil guidelines. It is known as
RESRAD. The use of RESRAD requires that a hypothetical exposure
scenarioc is utilized.

In the instant case, Cyprus Foote used the highly
conservative exposure scenario of the adult resident farmer. Under
this sZ :nario, it is assumed that in the future, all properties

will become farms. Potential exposure pathways assumed for

purposes of this scenario include: external radiation exposure

from slag on the ground surface; inhalation of resuspended dust;
inhalation of radon and radon progeny; ingestion of food crops;
ingestion of meat and milk; incidental ingestion of slag; ingestion
of drinking water; and ingestion of fish. Cyprus Foote’s position
is that the relevance and applicability of many of these exposure
pathways to slag is highly questionable and speculative.
Plaintiffs believe this highly conservative model is appropriate

and are confident that the analysis of the exposure pathways is
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protective of this community. Cyprus Foote, for the purposes of
this case, has made the extremely conservative assunption of
potential exposure from all of these pathways. Thus, the
"radiation doses" generated by the RESRAD model in this case are an
over-estimation as far as Cyprus Foote is concerned. Plaintiffs
believe they are appropriate.

In addition to the exposure pathways mentioned above,
conservative exposure parameters were also determined for each
exposure patisay. Examples of some exposure parameters used in
this instance are as follows:

O radiation doses were modeled for a period of 1,000
years, with no source dilution or decrease in
scurce term by erosion;

2. slag particles were assumed to be resuspended by
wind erosion followed by inhalation and deposition
into crops and forage with no decrease in the
amount of slag; and

- slag was assumed to constitute the entirety of soil
in which crops and forage were grown.

Cyprus Foote and Lead Class Counsel have taken the
conservative scientific evaluation done by Cyprus Foote and the
NRC, including the RESRAD models, and utilized it as the foundation
for the proposed settlement pending before this Court for
preliminary approval.

The highly complex nature of the science involved, the
unique difficulties inherent in allegations historically impacted
by potentially 40 years of plant operation, and the procedural
complexities of this lawsuit have made the negotiation of this

settlement arduous. However, as set forth below, Lead Class
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Counsel and Cyprus Foote have fashioned a fair, adequate and
reasonable settlement for all members of the class.

D. Cyprus Foote Has Conducted Extensive Investigation And
Produced The Investigative Results To The Class

Blaintiffs

Cyprus Foote, under close scrutiny by a variety of

regulators and Lead Class Counsel, has engaged in extensive

investigative efforts over approximately two years. These efforts
have been made to identify, investigate, and assess the potential
radiological effects of that slag, believed to originate from the
Shieldalloy plant, now in and around the Guernsey County area, that
is the focal point of the Class Plaintiffs’ allegations.

The objective of the Cyprus Foote response efforts has
been twofold: first to evaluate the potential radiological dose
associated with the slag at issue, and then to take appropriate
action where warranted.

Cyprus Foote’s investigative efforts Legan with the
"Cambridge Information Procject® ("CIP"). The CIP began operation
on November 1, 1994. The CIP was developed to work with federal
health, safety and environmental officials to collect information
about slag in the Guernsey County community. In this regard, a
local "hotline" phone number was placed into service for people to
call and provide information regarding slag believed to be from the
Shieldalloy plant.

The CIP included vigorous efforts to identify potential
sites where slag from the Shieldalloy plant may be located,
including the properties owned by members of the Plaintiff Class.

The CIP and the efforts of Lead Class Counsel can be credited to a

17




large degree for the community’s widespread knowledge of this
lawsuit and the concerns raised with respect to the slag. Efforts
by Lead Class Counsel have also been significant in this regard.
Lead Class Counsel personally contacted every citizen who expressed

concerns about the slag.

Cyprus Foote instituted newspaper publication seeking
identification of slag locations in the Raily Jeffersonjan on
November 2 and 13, 1994, March 7 and 10, 1995, April 7 and 10,
1995, May 9, 1995. Publication was aiso placed in the Columbus
Rispatch on March 7, and 13, 1995. Cyprus Foote also ran an
advertisement seeking information with respect to slag locations
from the Shieldalloy plant in the Daily Jeffersonian four
additional times between November 14, 1994 and Decembeir S, 1994 and
four additional times in JeffPlus in November /December, 19%4.
Finally, the Court approved a joint notice of provisional
settlement class which ran in the Columbus Dispatch for 30 days in
the fall of 1995.

Additionally, Cyprus Foote ran 54 separate radic spots on
3 radio stations with diverse formats during the week of November
15, 1994 seeking information on slag locatien.

Community meetings were held throughout the past two

years and Lead Class Counsel worked cooperatively with community

activists. In addition, the NRC has held at least 2 public
meetings on November 1, 1994 and December 5, 1995 and Lead Class
Counsel and Associate Class Counsel have placed their own

respective notices in the newspaper as well.




Cyprus Foote has also posted notice to employees at the
Shieldalloy plant to identify those employees that may have taken
slag for off-site use.

Cyprus Foote also initiated a “radun response program® in
and around Guernsey County. This program was installed to address
public concern that existed and it was instituted despite the fact
that studies by the United States Environmental Protection Agency
("U.S. EPA") and Ohio Department of Health (1989) indicate the
presence of elevated levels of naturally occurring radon (a decay
product of radium 226) throughout central Ohio, including Guernsey
County. This program generated numerous inquiries to Lead Class
Counsel which were addressed by Lead Class Counsel.

Studies by Cyprus Foote, approved by the NRC, indicate
that the slag does not emanate radon (i.e., any radon in the slag
is physically bound up in the slag). Plaintiffs do not offer an
opinion on this, but Cyprus Foote has pointed out that there is no
correlation between properties where slag is located around the
house foundation and radon levels. To the extent that any elevated
levels of radon do exist, Cyprus Foote asserts they are caused by
naturally occurring radium 226 in the native soils of the region.
Plaintiffs do not necessarily agree.

Nevertheless, Cyprus Foote was proactive in its community

response and provided for a program to address community fears and

issues raised in this lawsuit. As will be set forth below, Lead
Class Counsel insisted as part of this settlement that these

perceived fears continue to be addressed and they have been in the




proposed Settlement. (See Exh. 1.) Lead Class Counsel insisted on
further field testing and studies as part of the settlement.

Of all the homes tested pursuant to Cyprus Foote’s radon
response program, five homeowners have had radon measurements
indicating radon above the U.S. EPA action level. Three homes

received radon mitigation systems while this lawsuit has been

pending. Two property owners have refused to permit the mitigation

system installation.

The major segment of Cyprus Footr s field investigation
activities were initiated on May 9, 1995. Pre-field activities
included securing access agreements from property owners and
contracting and scheduling a laboratory. By May 24, 1995, sixty
properties had been evaluated by Cyprus Foote in what has become
known as the "Phase II investigation." This brought the total
number of residential properties evaluated by Cyprus Foote and the
NRC’s independent contractor to 100.

By December 6, 1995, Cyprus Foote had identified 124
residential properties as potentially containing slag from the
Shieldalloy plant. Many of these people simply indicated a
"concern" that slag may be from the plant, while others clearly
confused slag from the plant with slag from other sources.
Additionally, some of the properties identified received their slag
subsequent to May 13, 1987, according to statements made by the

property owners.




II. TERMS AND PROVISIONS OF THE PROPOSED SETTLEMENT
A. General Description Of The Settlement

The settlement set forth in the attached MOU is the
product of extensive scientific investigation and study. It is
also the product of Lead Class Counsel and Cyprus Foote’s desire to
allow the science to guide the compromises made with respect to the
outcome of this litigation.

Generally, once the properties at issue were identified,
they were separated into categories and the potential risks and
perceived concerns associated with the particular category were
examined. The hypothetical future dose of the sum of all
radionuclides identified at each class member’s property was
calculated. This analysis, using the RESRAD model discussed
earlier, was the principal tool used to create the subclasses set
forth in the MOU.

The principal relief provided by this proposed Settlement
is injunctive in nature. All class members shall bhave their
property investigated and evaluated (a great many already have).
Depending on the results of the investigation, including that
investigation already completed, class members may receive remedial

action. In addition, all class members are entitled to receive

- R - R R N e S S R e O - ..

money damages incidental to the injunctive relief provided under

the proposed Settlement.
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The terms and provisions of the proposed Settlement
between Cyprus Foote and Class Plaintiffs are fully set forth in

the MOU which is attached to this Memorandum as Exhibit 1. For

purposes of evaluating this Settlement, however, it must be

recognized that the essential terms of the Settlement require
mandatory class certification as a necessary condition. Class
certification is crucial to Cyprus Foote’s ability and willingness
to perform under the proposed Settlement.

The Settlement described herein is expressly based upon
the following conditions accepted by Lead Class Counsel and Cyprus

Foote:

It is believed and understood by the parties, after
widespread notice to the affected communities,
including court-approved notice published on July
10, 1995, that members of the Plaintiff Class as
defined in this Settlement have been fully
identified. Notwithstanding, Cyprus Foote has
agreed to jointly provide with Class Plaintiffs’
further notice as may be required b - the Court.
The residential properties that fali within the
class are identified in attached Exhibit 1. Thus,
the Settlement is expressly conditioned upon the
provisional certification of a mandatory, non-opt
out plaintiffs’ class as that class is defined
below and as that class had been identified to
date. If the number of class members’ properties
increases by 10% or more above the number of
properties identified in Exhibit 1 before the
Settlement is given final approval, then Cyprus
Foote, at its sole discretion, may terminate this
proposed Settlemer*; and

This Honorable Court’s determination that this
Settlement is fair and reasonable pursuant to
Federal Rule of Civil Procedure 23(e) and this
Settlement be entered as a final judgment; and

The final exhaustion of any appeal or challenge

asserted in any court or tribunal, objecting to any
aspect of this Settlement, including, but not
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limited to, the provisional certification of a
mandatory plaintiffs’ class for settlement

purposes.

P | Sett] ] Finiti

The Settlement class definition as set forth in the
attached MOU and for which the Plaintiffs and Cyprus Foote jointly
seek class certification, is:

1, All persons who own residential property or reside
on residential property containing slag (whether or
not subsequently removed) generated from production
operations of Foote Mineral Company and its
predecessors prior to May 13, 1987 at the plant
currently ownad by Shieldallcy Metallurgical
Corporation located in Byesville, Ohio.

This Settlement expressly excludes all persons who
received slag generated from production operations
owned and/or onerated by Shieldalloy Metallurgical
Compan, and its affiliates, subsidiaries,
predecess ;rs and successors as well as any other
company ‘hat is unaffiliated with Cyprus Foote
Mineral Company. It is expressly acknowledged by
the parties that Foote Mineral Company ceased
ownership and operation of the plant in gquestion on
May 13, 1987.

(Exh. 1, p. 4-5.)

Plaintiffs and Cyprus Foote seek certification of a class

pursuant to Federal Rules of Civil Procedure .:3(b)(1)(A) and

23(b) (2) on the grounds that:

1. As a result of the injunctinns agreed to, the
prosecution of separate actions by individual
members of the class, if they are allowed to "opt
out"™ would create a risk of "inconsistent or
varying adjudications with respect to individual
members of the class . . . would @establish
incompatible standards of conduct" for Cyprus
Foote, justifying Fed. R. Civ. Pro. 23(b) (1) (A)
certification;

Cyprus Foote has, to date, refused to act on
grounds generally applicable to all in the class,
thereby making appropriate the settlement’s final




injunctive relief with respect to the class as a
whole, under Fed. R. Civ. Pro. 23(b)(2); and

I The Settlement is fair, adeguate, and reasonable
and in the best interests of the class as a whole.

D. Release ' Claims

When the Court’s ruling approving the Settlement becomes
final and all appeals are fully exhausted, plaintiffs’ class shall,
by order of the Court on behalf of the class, reclease with
prejudice, acquit and forever discharge defendant Cyprus Foote
Mineral Company, its subsidiaries, affiliates, successors and
assigns, and all past, present and future directors, shareholders,
officers, agents and employees and all related and associated
companies and their respective past, present and future directors,
shareholders, officers, agents, employees, predecessors, successors
and assigns from any and all actions, causes of action, claims,
demands, losses and damages, compensatory, punitive and exemplary,
of whatsoever kind or nature which plaintiffs’ class had or now has
or may hereafter have arising directly or indirectly from, out of
or in any way related to the slag described in paragraph 5 of the
MOU and including, but not limited to (a) claims for (i) fear of
cancer, disease or of contracting any illness, injury, or
impairment; (ii) increased risk of cancer, disease or of
contracting any illrass, injury, or impairment; (iii) mental injury
or impairment, (iv) medical monitoring, (v) loss of consortium, and
(vi) emotional distress, discomfort, injury or impairment,
including the physical symptomology proximately caused thereby; (b)
claims for conpensatory, exemplary or punitive damages; (c)

negligence, willful and reckless conduct, private nuisance, public
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nuisance, property diminution, property damage, stigma,
ultrahazardous activity, trespass, fraudulent ccncealment, breach
of the implied warranty of merchantability, and breach of the
implied warranty of fitness for particular purpose claims; (d)
claims under the Comprehensive Environmentil Response, Compensation
and Liability Act, 42 U.s.C. 9601, et seq.; and any claim for
attorneys’ fees, costs and expenses in connection with this lawsuit
and the slag described in paragraph 5 of the MOU; provided,
however, this release does not extinguish any currently unknown
future individual claims for compensatory damages for latent

physical injuries proximately caused by the slag described in

paragraph 5 of the MOU that have not manifested themselves up to

the effective date of the Settlement.
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