UNITED STATES
NUCLEAR REGULATORY COMMISSION

WASHINGTON, D.C. 20665-0001

Paae® January 30, 1997

The Honorable Ron Klink

Member, United States House
of Representatives

11279 Center Highway

North Huntington, PA 15642

Dear Congressman Klink:

I am responding to your January 6, 1997, lstter written on behalf of your
constituent, Mr. Craig B. Clemmens of Appalachian Geophysical Surveys, in
regard to annual fees assessed for his nuclear materials license (License
No. 37-19798-01).

We also received two letters from Mr. Clemmens regarding the annual fees and
replied to his inquiries on January 27, 1997.

We cha our billing methodology in FY 1996 for most matorials licensees
from billing all Ticensees at the same time during the fiscal year to billing
monthly based on the anniversary date of their license. This was accomplished
after notice and comment rulemaking and those commenting supported the NRC's
proposal to invoice based on the anniversary diate. We noted that under the
change from billing annually to monthly, some materials licensees will
unavoidably receive two annual fee bills during the 12 month transition
period; however, the fees assessed are for two different fiscal years and
therefore do not represent double billing.

That is the case for Appalachiun Geophysical Surveys. They received an annual
fee invoice for FY 1996 dated June 11, 1996, and their FY 1997 invoice was
g;;;d October 19, 1996. Their FY 1998 annual fee will be assessed in October

Appalachian Well Surveys qualified as a small entity under NRC's size standard
and the annual fees were reduced from $7,500 to $400 for each of the subject
fiscal years. We apologize for the inconvenience your constituent experienced
as a result of our change in billing methodology, but we believe the overall
efficiencies gained by billing certain materials licensees throughout the year
as well as having materials licensees know exactly when they will be billed
elchozcar outweigh the inconveniences that may be caused during the transition
period.

A copy of the April 12, 1996, Federal Register notice of the final rule is
enclosed for your convenience. If you have any further questions, please do
not hesitate to contact me.

e

Y

Dennis K. Rathbun, Director
Office of Congressional Affairs

Enclosure: 61 FR 16203, April 12, 1996 RV ail

9703030249 970130
PDR ADOCK 03019255
C PDR

Sincerely,
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NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 170 and 171

RIN 3150-AF 39

Revision of Fee Schedules; 100% Fee
Recovery, FY 1966

AGENCY

Commission

ACTION: Final rule

Nuclear Reg

SUMMARY: The Nuclear Reg.
Commissioa (NRC) is amending the
Heensing, 1- spectuon
charged to its
The amendments are necessary t
implement the Omnibus Budget
Reconciliation Act of 1990 (OBRA-90
which mandates that the NRC recover
approximately 100 percent of its budget
authority in Fiscal Yee: (FY) 1996 less
amounts appropriate : from the Nuclear
Waste Fund (NWF) T'he amount to be
recovered fur FY 1136 is approximately
$462.3 million

EFFECTIVE DATE: Juie 11, 1996
ADODRESSES: Copie of comments
received and the rgency workpapers
that support those final changes to 10
CFR Parts 170 and 171 may be
examined at the NRC Public Document
Room at 2120 L Street, NW _, (Lower
Level), Washington, DC 20555-0001
FOR FURTHER INFORMATION CONTACT: (
James Holloway, Jr., Office of the
Countroller, U.S. Nuclear Regulatory
Commission, Washington, DC 20555~
0001, Telephone 301-415-6213

SUPPLEMENTANRY INFORMATION:

I Background

I Responses to Comments

Hl. Final Action

V. Section-by-Section Analysis

V Eavironmental Impact: Categorical
Exclusion

V1. Paperwork Reduction Act Statement

VII. Regulstory Anslysis

VIl Regulatory Flexibility Analysis

IX. Beckfit Anslysis

iatory

and annual lees

appiicants and lcensees

1. Background

Public Law 101-508, the Omnibus
H.A(lp{hl Reconciliation Act of 1990
(OBRA~90), enacted November 5
requires that the NRC recover
approximately 100 percent of its budget
authority, less the amount appropriated
from the Department of Eneryy (DOE)
administered NWF, for FYs 1991
through 1995 by assessing fees. OBRA-
90 was amended in 1993 to extend the
NRC's 100 percent fee recovery
requirement through FY 1998

The NRC assesses two types of fees to
its budget authority. First
license and inspection fees, established
in 10 CFR Part 170 under the authority
f the Independent Offices
Appropriation Act (I0AA)

wver the NR(

9701, rect
ncuvidually

1990

recover

31 1
s costs of
identifiable

54

OVIAINg
specific applicants and
Examples of the services
ided by the NRC for which these
» assessed are the review of
ations for the issuance of new
Or renewails, ana
Lcenses or dpph,s fAis
Second, annual fees, established in 10
CFR Part 171 under the authority of
OBRA-90, recover genenc and other
regulatory costs not recovered through
10 CFR Part 170 fees
On June 20, 1995 (60 FR 32218), the
NRC published its final rule establishing
the licensing, inspection, and annual
fees necessary for the NRC to recover
approximately 100 percent of its budget
authority for FY 1995, less the
appropriation received from the Nuclear
Waste Fund. The NRC stated in the FY
1965 final rule that in an effort to
stabilize annual fees, beginning in FY
1996, the NRC would adjust the annual
fees by the percentage change (plus or
minus) in NRC's total budget authority
unless there was & substantial change in
the total NRC budget authority or the
magnitude of the budget allocated to a
specific class of licensees, in which case
the annual fee base would be
recalculated (60 FR 32225, June 20
1995). The NRC also stated that the
percentage change would be adjusted
besed on changes in the 10 CFR Part 170
fees and other receipts as well es on the
number of licensees paying fees
On January 30, 1998 (61 FR 2048), the
NRC published a proposed rule to
establish the licensing, inspection, and
annual fees necessary for the NRC to
recover approximetely 100 percent of its

Nnses rn‘v::fl'\ ails

amendments t

Federal Register
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budget authority for FY 1996
appropriation received from the Nuclear
Waste Fund. Several changes were
proposed by the NRC to the fees to be
assessed for FY 1996. These changes
were highlighted in the proposed rule
(61 FR 2948; January 30, 1996) The
major changes are summarized a
follows

1. Stabilize 10 CFR Part 171 an:
fees by adjusting all annual fees
downward by about 6 percent. Tt
change is consistent with the NR(
intention, stated in the FY 1995 final
rule, that annual fees would be
stabilized, beginning in FY
adjusting the FY 1995 annual fees t
percent change (plus or minus
NRC budget authority taking
onsideration the estimated

10 CFR Part 17¢
i licensees ¢
<. Assess 10 CFR Part 171 anr
ol less than $100.000 t
lcensees on the anniversary
license. This change continue
stream lining of fees and allows t}
to make the billing process mor
efficient by distributing the billing a
collection of annual fees over the ent
vear. The current practice is to bil
6,000 materials licensees at the same
time during the fiscal vear

3. Eliminate the matenals 'flat
renewal feee in 10 CFR 170.31 and
include the costs of the renewals in the
annual fees in 10 CFR 171.16(d) fo* the
affected licensees. This change
continues the simplification of fees
initiated in FY 1995 and is consistent
with NRC's recent Business Process
Reengineering initiatives to extend the
duration of certain materials licenses
(61 FR 1109; January 16, 1996);

4. Revise the two professional hourly
rates in 10 CFR 170.20 which are used
to determine the Part 170 fees assessed
by the NRC. The rate for FY 1996 for the
reactor program is $128 per hour and
the rate for the materials program is
$120 per hour; and

5. Adjust the 10 CFR 170.21 and
170.31 licensing (application and
amendment) “flat” fees for materials
licenses to reflect the costs of providing
the licensing services

[l. Respounses to Comments

The NRC received eight comments on
the proposed rule. Although the
comment period ended on February 29
1996, the NRC has reviewed and

199t
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svalusiad all comments recsived. Response Consistent with the being realized in the annual fees Other
including those that were late comments, the NRC in this finai rule commenters indicated that the average

Many of the comments were similar
in nature For evaluation purposes,
these comments have been grouped. as
appropriate, and addressed as single
issues in this fina) rule. The comments
are as follows

A. Comments Regarding the Major
Changes Proposed in the FY 1996 Fee
Rule

1. Streamline and Stabilize Annual Fees

Comment. All commenters
responding to this proposed change
were encouraged by and supported the
positive steps taken by NRC to equitably
distribute and to reduce the burden of
user fees on licensees. Several
commenters indicated that this change
represents e greater simplification and
stream!ining of the fee setting
procedures and has eliminated the
dramatic swings in NRC fees seen in the
past. Commenters stated that the
approximate 6 percent reduction in
annual fees for all licensees is evidence
of this Other commenters stated that
the NRC should continue the process of
streamlining and commensurate fee
reduction because it is a responsible
approach in light of today's highly
competitive global nuclear marketplace

Response. Consistent with the
comments, the final rule adopts the
methodology to streamline and stabilize
FY 1996 annual fees by adjusting these
fees by the percentage change (plus or
minus) in NRC's total budget authority
The FY 1995 annual fees have been
used as base annual fees and these
annual fees have been adjusted
downward for FY 1996 based on the
percentage change in the NRC's budget
suthority, taking into consideration the
total number of licensees paying fees
and estimated collections from 10 CFR
Part 170 licensing and i ion fees.
Therefore for FY 1996, all snnual fees
have been adjusted 6.5 percent below
the FY 1905 levels.

2. Assess Annual Fees of Lass Than
$100,000 to Materials Licenses on the
Anuniversary Date of License

sunual fees of less than 100,000 on the
anniversary date of the license.
Commenters stated that, whiie helping
to assist NRC in its billing efforts, it will
also provide some relief to entities who
have several licenses. The proposed
muﬁumwmmumto
buulhdldmhwd.yn:::tl
longer period of time easing
financial stresses caused by & single
payment period.

will assess § 171 .16(d) cnnual fees for
those materials licenses whose annual
fees are less than $100,000 based on the
nniversarv of the date the license was
originally issued Accordingly, a new
paragraph is added to § 171.19 For FY
199€, those a.iected materials licenses
with a license anniversary date between
October 1, 1995, and the effective date
of this final FY 1996 fee rule will be
billed upon publication of the final rule
in the Federal Register and annually
thereafter during the anniversary month
of the license. Those affected materials
licenses whose license anniver date
1s on or after the effective date s
final FY 1996 fee rule will be bil..d
during the anniversary month of the
license and annually thereafter based on
the annual fee in e at the time of
billing. The specific license categories of
materials licensees affected by this
change are listed in § 171 19(d) of this
final rule

3. Revise the Two Professional Rates in
10 CFR 170 20 Based on the FY 1996
Budget and Adjust the 10 CFR 179.21
and 170.31 Licensing (Application and
Amendment) 'Flat” Fees for Licenses to
Reflect the Costs of Providing the
Licensing Services

Comment. Commenters supported the
revised method of calculsting two
hourly rates adopted by NRC in FY 1995
to separately, and more equitably,
allocate costs associated with the reactor
program and the materials program.
Commenters stated that the two rates,
based on cost center concepts that
identify and allocate budgeted
resources, is inherently fairer and more
equitable to licensees and is more
consisteat with Congressional intent to
identify und properly assess fees to
those entitios that utilize NRC resources
and reguletory services. However, same
commentars indicated that, while they
are pleased that the materials rate
increase is under 4 percent ($116 per
hour to $120 per hour) and y in
kupm with inflation, the rate itself is
un ly high. These commenters
stated that the $120 hourly rate equals
or exceeds the hourly rate of senior
consultants or principals at major
(national) companies and
that it excesds the rate for
similar wark in private industry. Some
commentears pointed out the increase in
the hourly rates exceeds the genersl
increase that was provided to all Federal
government workers oL January 1, 1996,
and they encourege the NRC to control
its costs by seeking efficiencies in order
to attain &8 downward trend of
and inspection fees comparable to that

cost per staff hour assumes a lower
number of work hours relative to that
commonly applied in industry and a
multiplier which would appesr to
significantly exceed those commonly
enjoyed by private industry. Some
commenters stated that although
summary calculations are presented in
the proposed revisions, insufficient
detail is provided to determine the
justification for an increase in the
hourly fees, i.e., the NRC has not listed
the assumptions used in forecasting the
predicted FTEs (full time equivalents)
considered necessary for the materials

4 ;esponn. Consistent with the
comments, the NRC has established in
this final rule two professional hourly
rates for FY 1996 which will be used to
determine the 10 CFR Part 170 fees. A
rate of $128 per hour is established in
§170.20 for the reactor program and a
second rate of $120 per hour i1s
established in § 170 20 for the nuclear
materials and nuclear waste programs
The two rates are based on the “‘cost
center” concept that is now being used
for budgeti urposes.

The hsl;‘Cngrgfe?;ionll hourly rates are
established to recover approximately
100 percent of the agency's
Congressionally-approved budget. less
the appropnation from the Nuclear
Waste Fund (NWF), as required by
OBRA-90. The rates reflect the NRC
budgeted cost per direct professional
hour. This cost includes the salary and
benefits for the direct hours, and a

share of the salary and benefits
or the program and agency overhead
and agency general and sdministrative
expenses (e.g., rent, supplies, and
m}:'m-tion technology). Both the
method and costs used by the
NRC in the deve t of the hourly
rates of $128 and $120 are discussed in
detail in Part Ill, Section-by-Section
Anelysis, to § 170.20 of the
rule (61 FR 2051; January 30,
1996) and the same section of this final
rule. For example, Table [l shows the
budgeted costs aud the direct FTEs that
mu:;” be recovered > foes assessed
for the hours expended by the direct
FTEs. The budgeted costs as well as the
direct resources are those required by
the NRC to implement its statutory
responsibilities and effectively
accomplish the mission of the agency
Additional tnfomt::: on the hourly
rates is provided in NRC workpepers
Tue specifc detaile repaning the budge
The s ©
for FYPT:OO are dmwm the
NRC's publication “'Budget Estimates,
Fiscal Years 1996-1997" (NUREG~-1100,
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Volume 11), which is available to the
;iut;hl i y;‘)i("b of NI R}( r
11, may be purchased from the
Superintendent of Documents, U .S
Government Printing Office, P.O Box
37082, Washington, DC 20402-9328
Copies are also available from the
National Technical Information Service
5285 Port Royal Road, Springfield, VA
22161. A copy is also available for
inspection and copying for a fee in the
NRC Public Document Room, 2120 1
Street NW._ (Lower Level), Washington
DC 205550001

B Other

1100, Volume

Comments

1. Public Interest Exemptions

Comment. Commentears supported
NRC's decision to continue to charge
annual fees to Federal agencies and to
deny their requests for exemption based

on "public good  claims

Response Consistent with the
proposed rule and the comments
received, the NRC does not intend to
grant public Federal

ARENCIES

gOOd exemplions o

2 Fee Legislation

Comment. Several commenters noted
that the NRC had completed its report
n fee policy as required by the Energy
Policy Act of 1992 and that the NRC had
sent a report to Congress with legislative
recommendations. The commenters
commended NRC's efforts 1o this regard
and stated that they continue to believe
that 100 percent fee recovery for NRC
as mandated by OBRA-80, is
inequitable and unfair to licensees
hecause licensees are paving for certain
costs that are not directly related to and
do not benefit them. The commenters
acknowledged that without legislative
changes to OBRA-90, the central
problems with NRC's fees canno! be
completely resolved. Commenters
strongly supported more efforts to
define s more equitabie fee base and
recomunended that the NPT continue to
work with Congress and the
Administration to obtain the necessary
legislative changes. In this regard,
commentears stated that it is time for
NRC 10 actively pursue s legisiative
agen ia with Congress by drafting
sreacific language to modify OBRA-90 or
the Atomic Energy Act

Response. The need for legislation is
beyond the scope of this rulemaking

proceeding. As indicated in the FY 1995
ﬁml rule (60 FR 32218 June 20, 1965),
the NRC will continue to work with the
Congress 1o make fees more fair and
equitable

3. Reexamine the lssue of Fees

Comment. Some commenters stated
that both Congress and the NRC should

reexamine the
context of the substantial concerns of
ensees regarding the trend of more
states entering into the Agreement State
program. These commenters refer to the
stated intentions of Pennsvlvania, Ohio
Massachusetts, and Oklahoma 1«
become Agreement Stetes. The
commenters indicated that the NR(
would then lose about 30 percent of the
existing license base and fees would
significantly increase unless other
budgeting methods are approved or the
number of FTEs is reduced in
proportion to the reducticn in
number of licenses
Commenters from the uranium
recovery industry also indicated that, as
the uranium recovery industry
continues to shrink in size, the
decreasing number of licensees will
iitimately be charged increasing annual
fees thereby forcing more financial
hardships on an already depressed
ndustry. Commenters state that the
current system gives pf’!‘k’r!'l‘.“fﬂ
treatment to licensees in Agreement
States. Une commenter suggested that
NRC she enter into reimbursable
agreements with the Agreement States
before FY 1997, as stated in the FY 1995
final rule. In addition, oue commenter
believes that NR( assess the
Environmental Protection Agency (EPA
for NRC work such as review of
regulations promulgated by EPA relating
to radionuclide emussion standards
Response In FY 1985, the NR(
changed the methodology for allocating
those budgeted costs (about 10 percent
of the NRC budget suthority) that cause
fairness and equity concerns because
the leg.slation requested by the NRC
had nct been passed by the Congress (60
FR 32218; June 20, 1995). These costs,
which include the cost of the Agreement
State oversight and regulatory support
to the Agreement States, are now treated
in & manner similar to overhead. These
costs are distributed based on the
percentage of the budget directly
attributable to & class of licensees
Commenters at that time supported this
method of allocation as being more
equitable, pen logislative relief by
Congress to re y this inequitable
situation. If additional states become
Agreement Ststes and the NRC decides
1o rebaseline the fees based an
substantive changes to the budget, then
any increased cost for Agreement State
oversight and regulatory support to the
Agresicent States would be identified,
treated similar to overhead, and
distributed hased on the percentage of
the budget directly attributable to a class
of licensees
The NRC also revised its
methodologies in the FY 1995 final rule

the

the
e uiG

should

eterminin nnual fees for fue
aciu and uranium recovery Lcer
(he revised
annual fees that more ace
the costs of providing regulatory
services to the subclasses of fuel fa
and uranium recovery licensees. The
revised methodologies were fully

xplained in Section IV, Section-by
Section Analysis, of the finai FY 1995
rule (60 FR 32218; June 20, 19985

In response to comments relative to
annual fee increases as & result of the
decrease in the number of licensees, the
changes adopted in the FY 1995 final
rulz io stabilize fees should
large fee changes as a result of
in licensees This is substantiated b
this final FY 1996 rule which red
all annual fees by the percent change
the FY 1995 levels

The NRC indicated in the FY
proposed rule (60 FR 14672, March ¢
1995) thst it planned to increase the use
of reimbursable agreements with
Agreement States and Federal agencies
beginning in FY 1997 To this end, the
NRC has begun this process for Federa
agencies. For example, in FY 194¢
NRC entered into reumbursable
agreements with the Nationa
Aeronautics and Space Admin
NASA) for the Cassiru mission an
Department of Energy (DOE) for
plutonium disposition. Reimbu
agreements with Agreement States
however, continue 1o generate strong
responses, hoth positive and negative
on the part of licensees and Agreement
States

With respect to the interaction
between the NRC and EPA on the
promulgation of regulations, NR(
interactions with EPA are an integral
part of NRC's responsibilities under the
Atomic Energy Act. Therefore, NR(
must include the costs of this work iu
its budget and cannot perform such
work under reimbursabie agreements In
addition, the Independent Offices
Appropriation Act of 1952, as amended
preciudes the NRC from charging fees to
Federsl agencies for specific services
rendered. While the NRC can assess
annual fees to Federal agencies holding
NRC licenses, the EPA is not considered
& licensee of the NRC with respect to
regulations promulgsted by EPA relating
to radionuclide emission standards

4. Fees Based on Other Factors

Comunent. One commenter indicated
that NRC fees should take into
consideration the competitive condition
of certain markets and the effuc of fees
on domestic and foreign competition
For example, the commenter suggested
that the NRC assess a smell fee, such as
$5.00 per pound, on imported uranium

methodologies resulted |

urately refle

Mminunize

jecreases

th

r ’
'Salit
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to help offset the NRC budget and that
OBRA-90 be amended to include this
provision. In addition, the comunenter
suggested that & fee be added to forei
Separative Work Units (SWUs) used by
U.S. utilities to enrich uranium. The
comuranter indicated that these fees, if
levied, would not only solve part of the
NRC's financing problems, but would
also “‘rejuvenate the domﬁ uranium

, milling, and enrichment
:‘tnm. unun.“n‘l\nmhu commenter
believes that NRC should give full
consideration to the effects of imposing
significant annual fees on the domestic
uraniwm recovery industry cularly
in light of the Secretary of Energy s
determination that the industry is non-
viable and the requirement of the
Atomic Energy Act that the country
maintain & viable domestic source
material industry to sustain vital
national interests.

HResponse. OBRA-90 requires that the
fees assessed to licensees have u
reasonable relationship, to the
maximum extent practicable, to thr cost
of providing the service. The IOAA
requires that licensing fees be based on
the cost of the services rendered
Consistent with these requirements, the
NRC assesses licensing fees for import
licenses. Basing fees on
competitive positions or assessing a
$5.00 per pound surcharge on imported
uranium would not be consistent with
these stetutes. ~ .. .ssue of adverse
economic impact of fees on NRC
licensees was addressed in the FY 1991
final rule published July 10, 1991 (56 FR
31476). The NRC indicsted that there
will be adverse im from
implementing the mmon and to
eliminate the adverse effects, the annual
fees would have to be eliminated or
reduced. The issues of basing fees on
market competitive positions, the
amount of material . the
frequency of use of the material, and the
size of the facilities, we.e also sddressed
by the NRC F‘:dllﬂty p'vlmmmhl and in the
Regulstory ysis in
!‘\Spondu A to the final rule published *
July 1:‘.‘10'1 (56 n&::':u-nns). The
NRC not adopt [
beceuse it would mm to
submit large amounts of new data and
would additional NRC staff to
evaluate the data submitted and to
develop and administer even more
complex fee schedules. The NRC

. ::. m:l:d other v
genaric
allocating - .
within e class to determine the amount
oﬂhommlblonﬁh.oqnihbh.::;l
practical wey 10 recover those costs
that uubl.hzh‘ reduced annua! fees

based on gross receipts (size) is the most
appropriate approach to minimize the
impact on small entities. Therefore, the
NRC finds no basis for altering its
approach at this time. This approach
was upheld by the D.C. Circuit in its
March 16, 1993 decision in Allied-
Signal

5 Comment

Several comments were received from
uranium recovery licensees suggesting:
(1) A tiered fee systers that would result
in full fees for opersting facilities and
reduced fees for facilities in shutdown
or standby status; (2) a licensee review
board be established to review NRC fees
annually: (3) the NRC establish
standards for its activities, such as a
schedule for response intervals for
processing licensing actions; and (4) 10
CFR Part 170 bilis for services rendered
be itemized to show hours spent. a
description of the work performed. the
names of individuals who completed
the work and the dates the work was
performed.

Response. In response to a petition of
rulemaking from the American Mining
Congress (now the National ! fining
Association) the NRC addressed each of
these comments in the Federal R
on April 28, 1995 (60 FR 20918-20922)
For the reasons provided in response to
the petition. the NRC is not adopting the
suggestions from the commenters in this
final rule. While denying the petition,
the NRC noted that it would continue its
current practice of providing available
backup data to support 10 CFR Part 170
Ucmutng and inspection billings upon
request by the licensee or applicant.

6. Re.ationship Between Fees and
Regulatory Services
Comment. Several commenters

indicated that although they sppreciate
NRC's efforts to stabilize fees, they have
concerns about the lack of & reasonable
relstionship between the cost to
uranium recovery licensees of NRC's
regulatory program and the benefit
derived from such services. The
commenters assert that the Commission
cannot impose fees under the IOAA
unless there is a rational relationship
"wtween the fees and the regulstory
sorvices . The commenters,
citing Central & S. Motor F| Tariff
Ass'n v. United States, 777 F.2d 722,
729 (D.C. Cir. 1985), note that in
applying thir JOAA requirement, the
foes assossad must be reasonably related
to, and msy not excend the value of the
service to the recipient whetever the
egency’s cost may be. The commenters
then wﬂa that the NRC fee system
may violate this principle because the
propased hourly rate of $120 for

services provided by agency
professionals is un'uly high

Response The Commission believes
that its IOAA fee schedule is fully
supported by applicable legal precedent
and does not adopt commenters’
suggestion. In upholding the
Commission’s IOAA fee schedule, the
United States Court of Appeals for the
Fifth Circuit held that the NRC may
recover the full cost of providing a
service to an identifiable recipient.
(Emphasis in original) Mississippi Power
& Light v. NRC, 601 F.2d at 230. This
is consistent with the earlier teaching of
National Cable Television Ass'n Inc. v.
FCC, 554 F.2d 1094, 1106 (D.C. 1976)
relied upon by the court in Central & S
Motor Freight Tariff Ass'n, supra. There
the court held that fees should be a
reasonabie approximation of the
attributable costs which the
Commission identifies as being
expended to benefit the recipient. The
Court s od that a fee might be
questionable if the fee unreasonab)yv
exceeds the value of the specific
services for which it is charged Here
the services provided by the NRC are
required for licensees to maintain their
licenses and the benefits derived
therefrom. The basis for the revised
hourly rates is fully discussed in NRC's
response to comment A.3. which relate
to we hourly rates being assessed by
WRC under 10 CFR Part 170. The
commenters have provided virtually no
evidence that could cause the NRC to
conclude that its fees unreasonably
excoed the value of the services
rendered.

7. Comy *itive Bids by Contractors

Cor /v at. Two commenters indicated
that to control ctrl government
agencies routine uire competitive
bids for contract Lb':: The con:::nun
stated that costs incurred by the Oak
Ridge National Laborstory (ORNL) are
considered by many licensees to be
excessive, yei NRC awards contracts to
ORNL on an apparently sole source
basis. The commenters that NRC
consider as large & pool as ble for
potential contractors inclu both
government laboratories and private
connﬂw tants when seeking contract

Response. The NRC is committed to
its more
T T
do so without its ability to
protect the public health and safety The
NRC follows
pmmmmwm‘:.dudfm‘h
determining whether to work wi
& commercial source under the b
competitive proposal process or with s
DOE laboratory, the considers the
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type ol work 1o be done, Lhe expertise
required, and the past performance
the contractor. f the NRC determines
that commercial sources are appropnate
to perform the work and that conflict of
interest can be avoided, a competitive
procurement may be initiated
(herwise, a DOE laboratory mav be
selected to perform the work Costs are
routinely considered and negotiated in
either case

Costs for particular actions are also
affected by the quality of the
submittal, the timeliness and quality of
licensees responses to NRC questions
the
complexity of the site, and the degree of
cooperation by the

licensee

delays caused by external faciors

hcensee with NR(

8. Regulatory Del~iencies

Comment. Two commenters indicated
that the proposed rule has no provision
for allowing licensees to object t¢
unreasonable costs The commenters
stated that w
licensees are at the
reguiators é

services billed an

t such a mechanisn

ithou
mercy of the
are expected to pav |
that there 1s n
assurance that
function performed by t
ompieted expeditiously
within a reasonable range of cost
Response While the NRC is

committed to the expeditiou

ANy given regulatory
he NRC w
efficiently

review of
each application and uses all reasonable
means of keeping costs as low as
feasible, its responsibility for ensuring
the public health and safety and
environmental protection cannot be
compromised. The NRC is committed to
the effective use of its increasingly
limited resources and therefore cannot
afford to use these resources unwisely if
it is to successfully perform its mission
10 CFR Prrt 170.51 of the Commission's
regulations provides the mechanism
whereby licensees are allowed to
dispute a debt if they believe the debt

is incorrect. Disputed debts must be
submitted in accordance with the
provisions of 10 CFR Part 15.31
‘Disputed Debts.”

9. Fee Deferral Policy for Standard Plant
and Early Site Reviews

Comment. One commenter urged the
NRC to reestablish the NRC's previous
fee deferral policy for standard plant
and early site reviews in order to
enco the development of
stan ized designs and in light of the
NRC decision to issue designs to be
oertified through rulemaking rather than
by granting a license for the certified
design

Response. The NRC addressed this
issue in the FY 1995 final rule (60 FR
32222; June 20, 1995), indicating that
the Commission decided in its FY 1991

tOr design reviews
jor r foreign
spplicants, should be assessed
CFR Part 170 to those filing an
ipplication w ith the NRC for approval
r certification of a standardized design
FR 31478; July 10, 1991). The
Commission revisited this 1ssue as pan
f its review of fee policy required by
the Energy Policy Act of 1992 (EPA-92
ifirmed its FY 1991 decision
continues to believe that the

inder 10

and recor
The NR(
costs of these reviews should be
assessed to advanced reactor applicants
I'he NRC finds n« ing
ustification for singling out these types
of applications f treatment and
shiftir litional costs to operating
tors or other NR(

ng ad
t believe the points made by

-/”‘}'Q i
i spe ;
r specia.

DOWEr read licensees

And does |1

mmenter are sufficient to change

es Render NR(

ed 1

enter stated that

s services | the

» training of NR(

Falliling « .
tion visits for NR(
ntractors, and NR(
tours for foreign and «

The ¢

ianza
staff and
requested ijomestic

dignitaries mmenter believes
that recovery ol the costs by the

wid be

LiICenses
ustified and
for the

credits

trom the NRC wiq
suggested thatl cost req
implemented via
against NRC annuval fees
Response The annual fees assessed
by the NRC are those necessary to
recover 100 percent of its budget
authcrity. In order to give “credits’” to
licensees, the NRC would have to adjust
the entire annual fee structure for a few
licensees who volunteer to assist the
NRC from time to time. Other licensees
would be required to pick up the iost
sums attributable to the credits. The
NRC notes that it is solely within the
discretion of the licensee to determine
whether or not such assistance should
be provided to the NRC. Therefore, the
NRC is not adopting this suggestion

11. Billing of the Office of Nuclear
Regulatory Research Activities Relsted
to Design Certification Reviews

Comment. One commenter stated that
NRC should bill design certification
applicants for the Office of Nuclear
Reactor Regula\ion (NRR) activities only
and not bill for any activities relating to
the Office of Nuclear Regulstory
Research (RES)

Response. This issue was addressed
in the final FY 1995 fee rule. After
careful considerstion of the comments
received on the proposed rule, the NRC

ndicated that begin1ing with the

wer

licensee be

's

i

rect review and e

1esign
Design

ppican
valuatuon

the standara in suppon of the
NRC's Fina Approval (FDA

adesign certification (60 FR 14673
20, 1995). In the final FY 1995 fee rule
the NRI(

fee policy in

‘\4‘.1.’
stated that it was changing 1t
fiis area and that it will
charge vendors for only the research
which is necessary to support the
issuance of the FDA or certification
Research initiated to address generic
such as human factors or code
will be included in
annual fee assessed under 10 CFR Part
171 annual fees (60 FR 32224
The NRC does not believe the
1ts advanced by the «

1S5ues
development the
ln.h“ -
1995
argumer ommenter
are sufficient to warrant a change

ivency i )il

IIl. Final Action
lhe NRC is amending its nsing

inspection, and annual tees 1o recover

approximately 100 percent of its F*
1996 budget authonty, including the

t its Office of the

udget a
Inspector General, less the
appropriations received from the NWI
For FY 1996, the NRC's budget authority
16 $473 .3 million, of which $11.0
miilion has been appropnated from the
NWF. Therefore, OBRA-90 requires that
the NRC collect approximately $462.3
million in FY 1996 through 10 CFR Part
170 licensing and inspection fees and 10
CFR Part 171 annual fees. This amoun!
to be recovered for FY 1996 is about
$41.3 million less than the total amount
to be recovered for FY 1995 and $50. 7
million less when compared to the
amount to be recovered for FY 1994
The NRC estimates that approximately
$120.5 mullion will be recovered in FY
1996 from fees assessed under 10 CFR
Part 170 and other offsetting receipts
The remaining $341 8 million will be
recovered through the 10 CFR Part 171
annual fees established for FY 1998

As a result of the reduced amount to
be recovered for FY 1996 and the final
changes outlined in this section, the FY
1996 annual fees for all licensees have
been reduced by 6.5 percent compared
to the annual fees assessed for FY 1995
The following examples illustrate
changes in annual fees
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