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Cite as 44 NRC 229 (1996) CLI-96-11

UNITED STATES OF AMERICA '

NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Shirley Ann Jackson, Chairman
Kenneth C. Rogers

Greta J. Dicus
Nils J. Diaz

Edward McGaffigan, Jr.

| In the Matter of Docket No. 55-21849-OT

| EMERICK S. McDANIEL

| (Denial of Application for
Reactor Operator License) November 13,1996

! l

i

| On September 11,1996, Mr. Emerick S. McDaniel filed a Petition for Review
! of the initial Decision in this case, LBP-96-17, 44 NRC 79 (1996), in which

the Presiding Officer rejected Mr. McDaniel's challenge to the NRC Staff's
| rejection of his claim that he had passed his reactor operator examination.
| The Commission denies the Petition for Review because it fails to raise any
! Substantial question justifying Commission review as r ovided under 10 C.F.R.

Q 2.786(6)(4), incorporated into Subpart L in 10 C.F.R. t 2.1253.

!

ORDER

I On September 11,1996, Mr. Emerick S. McDaniel filed a Petition for Review
of the Presiding Officer's initial Decision in this case, LBP-96-17,44 NRC 79
(1996), in which the Presiding Officer rejected Mr. McDaniel's challenge to the

|
; NRC Staff's rejection of his claim that he had passed his written examination to '

,

'

become a rcactor operator at the Vogtle Electric Generating Plant. The Presiding
Officer ruled that Mr. McDaniel had correctly answered less than 80% of the

|- questions and had therefore failed the exam.

I

229 |
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|
i

We deny the Petition for Review because it fails to raise any substantial ques-
tion justifying Commission review as provided under 10 C.F.R. 5 2.786(b)(4),
incorporated into Subpart L in 10 C.F.R. 6 2.1253. We see no basis to question
the Presiding Officer's factual finding that Mr. McDaniel had failed the written
exam. See generally Kenneth G. Pierce (Shorewood. Illinois), CLI-95-6, 41
NRC 381 (1995).

Mr. McDaniel's Petition for Review is therefore DENIED.

For the Commission t

|

f WILLIAM M. HILL
| Acting Secretary of the
! Commission
|

| Dated at Rockville, Maryland,
this 13th day of November 1996.

! t

i
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Cite as 44 NRC 231 (1996) CLl-96-12

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS: '

Shirley Ann Jackson, Chairman
i

Kenneth C. Rogers
Greta J. Dicus !

Nils J. Diaz !

Edward McGaffigan, Jr.

In the Matter of Docket Nos. 70-7001
70-7002

U.S. ENRICHMENT CORPORATION
(Paducah, Kentucky, and Piketon, Ohio) November 22,1996

The Commission denies two motions for reconsideration of CLI-96-10,44
NRC 114 (1996), which rejected two petitions for review of an Initial Director's
Decision approving certificates of compliance for the United States Enrichment
Corporation's gaseous diffusion plants in Piketon, Ohio, and Paducah, Kentucky.
The Commission also denies two petitions for review of the initial Director's
decision and rejects a third petition for review as late-filed.,

RULES OF PRACTICE: PETITION FOR REVIEW UNDER PART 76

To be eligible to petition for review of a Director's Decision on the certifica-
tion of a gaseous diffusion plant, an interested party must have either submitted
written comments in response to a prior Federal Register notice or provided
oral comments at an NRC meeting held on the application or compliance plan.
10 C.F.R. I 76.62(c).

RULES OF PRACTICE: PETITION FOR REVIEW UNDER PART 76

Individuals who wish to petition for review of an initial Director's decision
,

must explain how their " interest may be affected." 10 C.F.R.176.62(c). For !

|
!
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!

!

! !

guidance, petitioners may look to the Commission's adjudicatory decisions on
standing. See, e.g., Georgia Institute of Technology (Georgia Tech Research

,

Reactor, Atlanta, Georgia), CLI-95-12,42 NRC 111,115-17 (1995). I

!
i

! !

! NEPA: ENVIRONMENTAL ASSESSMENT / ENVIRONMENTAL !

IMPACT STATEMENT

i No environmental assessment or environmental impact statement is required
! for the issuance, amendment, modification, or renewal of a certificate of

compliance of gaseous diffusion enrichment facilities pursuant to 10 C.F.R.
Part 76.10 C.F.R. 5 51.22(c)(19). Although NRC regulations do not require
a general review of the environmental impacts associated with the issuance

,

of certificates of compliance, an environmental assessment of the impacts of
compliance plan approval is required.

:

| CERTIFICATION OF GASEOUS DIFFUSION PLANTS UNDER
PART 76: ASSESSMENT OF ACCIDENTS

An analysis of potential accidents and consequences is required by 10 C.F.R.
6 76.85 and should include plant operating history that is relevant to the potential
impacts of accidents.

MEMORANDUM AND ORDER

I. INTRODUCTION

On September 19, 1996, the NRC published in the Federal Register (61
Itd. Reg. 49,360-63) notice of the certification decision of the Director, Office
of Nuclear Material Safety and Safeguards (Director), for the U.S. Enrichment
Corporation (USEC) to operate the two Faseous diffusion plants (GDPs), one
located at Paducah, Kentucky (referred to hereafter as the Paducah plant), and
the other at Piketon, Ohio (referTed to hereafter as the Portsmouth plant). NRC
also issued a Finding of No Significant Impact (FONSI) concerning NRC's
approval of the compliance plans' prepared by the U.S. Department of Energy
(DOE) and submitted by USEC.

8 The comphance plans set forth UsEC's plan and schedule for achieving full compliance with NRC regulatory
requuenents.
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| USEC, or any person whose interest may be affected and who had submitted
'

written comments in response to the prior Federal Register notice on the
application or compliance plan under 10 C.F.R. 576.37, or provided orali

,

l comments at an NRC meeting held on the application or compliance plan
! under 10 C.F.R. 676.39, were eligible to file a petition to the Commission

requesting review of the Director's decision within 15 days after publication of
the Director's decision.10 C.F.R. 5 76.62(c).2

j De NRC received five petitions for review of the Director's decision. A
previous memorandum and order issued by the Commission in this proceeding,
on October 18,1996 (CL 1-96-10, 44 NRC 114), rejected two of these five
petitions for failure to meet the eligibility requirements of section 76.62(c). he

,

two rejected Petitioners have petitioned for reconsideration. De Commission's '

| previous memorandum and order also addressed certain threshold procedural
,

| matters raised in the remaining petitions, denying a request for an additional '

) period for seeking review and submitting comment on the Director's decision. |

| and denying a request for expansion of the right to seek the Commission's
review of the Director's decision to any person. ;

| His Memorandum and Order addresses the two petitions for reconsideration I

and the remaining issues raised in the petitions not previously rejected. For the )
reasons set forth below, these petitions are rejected in their entirety.

!
l

1
,

! II. PETITIONS FOR RECONSIDERATION !
| |
' ,

The Commission has received two petitions for reconsideration of the Com- j
mission's memorandum and order served October 18, 1996:

|
1. By a pleading dated October 24, 1996, Diana Salisbury, of Sardinia, 1

JOhio, requested that the Commission reconsider its Memorandum and
Order of October 18, 1996, and review her petition dated October 3,
1996, and amendment dated October 4,1996.

2. By a pleading entitled " Verified Complaint, Administrative Petition for
| Action," dated October 25,1996, Neilly Buckalew, Director, Kwanitewk

NATIVE Resource / Network, of Meriden, New Hampshire, requested
that the Commission reconsider its Memorandum and Order of October

; 18,1996, CLI-96-10, and review their October petition.
j De Commission rejected both of these Petitioners' petitions for review of
f the Director's decision for failure to comply with the eligibility requirements in

.

2
Nance of recci of the appheauon had appeared in the federal Regesser (60 Fed Reg 49.026) on september

| 21,1995. allowing for a 45-day pubhc comment penod on the apphcanon and noncing pubhe nreungs to sohcit
pubhc input on the ceruhcanon A second nonce appeared in the frJeral Regurer (60 Fed. Reg 57.253) on
November 14.1995. providing for a 45-day pubhc comnrni pened on the comphance plan Pubhc nrenngs were
held on November 28.1995, in Piketon, ohno and on December 5.1995, m Paducah. Kentucky

233 '
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section 76.62(c). That provision requires prior participation in the certification
proceeding by submission of either written comments or oral comments at a
public meeting. The Commission provided a full opportunify for members of
the public to submit timely written or oral comments during the proceeding. See
note 2, supra. The Commission explicitly informed the public of the requirement
to submit written or oral comments in order to be eligible to petition for review
of the Director's decision in the Federai Register notices. Id. ,

Both Petitioners cite 5 U.S.C. 6 553(e), a provision of the Administrative
Procedure Act (APA), giving interested persons the right to petition for the
issuance, amendment, or repeal of a rule. However, if Petitioners wish to
exercire their right to petition for a change in the eligibility rule in section
76.62(c), they must do so in a petition for rulemaking under 10 C.F.R. 6 2.802,
stating their basis for requesting the rule change.

Additionally, the cited section of the APA is inapplicable to support Petition-
ers' right to petition for review of the Director's decision, which is in the nature
of an adjudication, not a rule.

Petitioners do have the right to challenge the Commission decision dismissing
their petitions for review of the Director's decision. However, Petitioners have
presented no information that would indicate that the previous decision was in
error and have presented no new information that would justify reconsideration.

Petitioners also state various arguments to support the assertions that they |
are persons "whose interest may be affected" (section 76.62(c)) and therefore i

'are eligible to petition for review of the Director's decision. However, since
Petitioners have not satisfied the prior participation requirement stated in the
rule,' we need not address these arguments.

Derefore, these petitions are denied.

III. PETITIONS FOR REVIEW

ne three remaining petitions and related NRC actions to date are as follows:
1. By letter dated September 30, 1996, Vina K. Colley of McDermott,

Ohio, who serves as President of P.R.E.S.S., Portsmouth-Piketon Resi-
dents for Environmental Safety and Security, petitioned for Commission
review of the Director's decision. Her petition (hereafter referred to as
the "Colley petition") was docketed at the NRC on October 4,1996. Ms.

3
Peutsoner Sahsbury asserts that secuan 76 62(c) is grammatically constructed to create two separate categones

of chgibihry: "The corporanon or any pctson w hose mierest may be affected" and "who had subnutted commente
in response to the federal Register nouce. . " However it u evident by the placernent of the conuna at . +
"Corporanon." the lack of a comma after the clause "any person whose interest rnay be affected." and the use of
the pronoun "who" rather than "any person who" in the clause about subnussion of comments. that Pensioner's
interpretauon is m error.

234
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i
Colley had spoken at the NRC's public meeting in Piketon, Ohio, on !

November 28,1995, regarding the application and compliance plan. On

| October 4,1996, the Secretary of the Commission served a copy of the ;
| Colley petition on USEC and persons who had provided written com- i

ments on the ~ application or compliance plan during the comment period i
or had provided oral comments at a meeting held on the application and f

! compliance plan. 'Ihe Secretary invited those served to file comments
! on Ms. Colley's petition by October 15, 1996 Comments were sub-

|
| sequently received from Ronald Lamb,8 dated October 14,1996; from ' i

Jotilley Dortch,5 dated October 15, 1996; and from USEC, dated Octo- !
her 15,1996. 2

2. By letter dated October 2,1996, two individuals, Mark Denham and
Kristi Hanson, of Brookport, Illinois, petitioned for review. Mr. Don-'

4

ham had spoken at the NRC's public meeting in Paducah, Kentucky, '

and Donham and Hanson had jointly submitted written comments dur-
ing the comment period. The petition (hereafter referred to as the " Don-
ham /Hanson petition") was docketed at the NRC on October 8,1996.

'

On October 9,1996, the Secretary served the petition on the service ;

list, and invited those served to comment on this petition by October 21,
19%. Comments were subsequently receiveJ from Jotilley Dortch (see
note 5), dated October 15,1996; from USI'C, dated October 21,19%;
and from the U.S. Environmental ProtecCon Agency (EPA), Region 5,

; dated October 22,19%.*
| 3. By letter dated October 10,1996, A.B. Puckett, member of the Coalition -

| for Health Concern, of Kevil, Kentucky, petitioned for review. Mr.
Puckett had spoken at the public meeting in Paducah, Kentucky.

.

IV. DISMISSAL OF LATE PETITION I

i

The petition of A.B. Puckett was dated October 10,1996, and postmarked
]October 14, 1996. Under section 76.62(c), the 15-day period for petitions for ;

review of the Director's decision commenced with the publication of the Federal ;
Regisfer notice on September 19, 1996, and concluded on October 4,1996. '

Therefore, Mr. Puckett's petition was untimely filed.

d
The response of Ronald L.amb stated its support of the objections of the Colley peucon without further

elaborauon.
8

Although the letter rahng of Joulley Dortch purpuns to be a response to both the Coney peuuon and the peuuon
filed by Mark Donham and Knsu Hanson. it does not address the issues raised in either pection, but instead raises
new nasues. Therefore, this correspondence will not be considered as a response to the peutions but will be
forwarded to the Staff for appropnate response.
* The response of EPA. Region 5. commented on the Dunhandlanson petition's request for more ame for pubhc

comment This portion of that pection was considered and demed in CLi-9610.
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I This Petitioner does not even refer to the untimely filing, let alone attempt
to establish that there is good cause to accept the late filing. See 10 C.F.R.
6 76.74(b)(" good cause" required to extend time deadlines in Part 76). Here is
no other indication in the petition itself of late information that would plausibly
excuse the late filing. Furthermore, the petition, which deals with the impacts

| of uranium mining and milling and of dumping nuclear wa.ste on Indian lands,
raises no issues that are directly relevant to this proceeding.

We find that Petitioner has not established and we cannot otherwise conclude
that there was good cause for the late filing. Therefore, the substantive matters

in the petition of A.B. Puckett will be referred to the Staff for an appropriate
response and will not be considered by the Commission as a petition for review
of the Director's decision.

,

|

V. STANDING OF PETITIONERS

Section 76.62(c) limits eligibility to petition for review of the Director's
decision to those persons "whose interest may be affected" and who also have
previously participated in the proceeding by submitting written comments or
oral comments at any meeting on the application or compliance plan. The
phrase "whose interest may be affected" is also used in section 189a of the
Atomic Energy Act concerning those who have a right to a hearing in certain
proceedings.

Neither of the petitions before us directly addresses the " interested person"
issue in sufficient detail. We note, however, that Petitioners did participate in|

the Piketon and Paducah public meetings and appear to live in the vicinity of
the plants. In addition this is the first time the Commission has entertained
petitiont under Part 76 and Petitioners, who are appearing pro se, may not have
understood their obligation to explain their " interested person" status. Thus, we
are unwilling to hold Petitioners to a formalistic pleading-type requirement and

,

'

instead will assume that Petitioners are " interested persons." We therefore will
,

consider the merits of the Colley petition with regard to the Portsmouth plant !
and the Donham/Hanson petition with regard to the Paducah plant. |

The Commission cautions, however, that in future Part 76 certification
decisions, it will expect Petitioners more specifically to explain their " interested
person" status. Ihr guidance, Petitioners may look to the Commission's
adjudicatory decisions on standing. See, e.g., Georgia Institute of Technology

i(GeorF a Tech Research Reactor, Atlanta, Georgia), CLI-95-12,42 NRC i11,
1I5-17 (1995).

'

I
:
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VL ANALYSIS AND RESPONSE TO ISSUES RAISED
IN THE COLLEY PETITION i

i

The Colley petition enumerated six " comments, objections and petitions for '

!

action" which we will refer to and treat as Issues I through 6 using Ms.
| Colley's nomenclature (see Colley Petition at 1). Issues 1,2, and 3 dealt with i

threshold procedural matters - extending the 15-day time limit for filing a '

timely petition for Commission review of an initial Director's decision, and
.

expansion of the categories of persons eligible to file a petition for review
| of the Director's decision - and those requests were denied in the previous

,

i Commission memorandum and order dated October 18,1996 (CLI-96-10,
}supra). The remaining Issues 4,5, and 6 are addressed here.

A. Colley Issue 4: Petition for NRC to Hold National Public Hearings
,

Petitioner asks that NRC hold public hearings nationally regarding the
; continued operation of the GDPs in Ohio and Kentucky. This request is made as

an adjunct to Petitioner's requests, previously denied, for extension of the time :

period for the filing of petitions and for expansion of the right to file petitions i
to any person. Petitioner supports her request with arguments that the continued
operation of the GDPs will affect all U.S. taxpayers and that "it is U.S. taxpayer

. dollars that have provided the capitalfor these plants to operate for the last 40
1

years and will continue to provide the necessaryfunds to maintain operation of i
i these plants. . ." !
| Prior to issuing the certification decision, the Staff provided a broad oppor- !

| tunity for public comment by publishing Federal Register notices concerning
| the receipt of USEC's applications and compliance plans, and holding public
! - meetings in the vicinity of each site. See note 2, supra. From a health and

|

,

I safety perspective, it is the people who live in the vicinity of the facilities who
may have an interest that might be affected. Accordingly, the NRC made spe- ;

| . cial efforts to ensure that those people were informed.7 We find that adequate ;
! opportunity' for public participation in this proceeding has been provided, and i

[ . that no reason is apparent either from the record or from Petitioner's arguments :
! that additional hearings would produce any significant additional information.

{; Therefore, the request for additional public hearings is denied.
|

|

| ['
7

We note that the Staff used several addeuonal sneans to pubhcize the ceru6 canon process. obten pubhc
comnents, and cour&naic with other interested agencies These included: estabhshrnent of local pubhc

, docunent rooms near each s te press releases, notices of technical nretings with USEC open to the public.
! paid advertisements in local newspapers. me&a interviews. in&vidual leners seclung comments from interested
j parties and nreungs with labor umon of6cials. local government ofncials. doe. the EPA, and the occupational
' Safety and Health Adrmnistranon (OSHA).

I

l
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B. Colley Issue 5: Objection to the Finding of No Significant Impact
Regarding USEC's Compliance Plan

Petitioner's issue 5 is supported by nine individual bases that Petitioner labels
(a) through (i). We adopt the same labeling for convenience, and address each
individual basis below.

;

We first address a fundamental pre 2e aised by the Petitioner regarding the .

FONSI. Petitioner's argument apparently rests on the belief that the environmen-
tal assessment (EA) of the impacts of the proposed et __pliance plan approval
should encompass all the impacts of ongoing operations, not just impacts asso-
ciated with compliance plan approval. We note here that several of Petitioner's
nine bases for this issue assert that there is an inadequate evaluation of the en-
vironmental impacts of ongoing or past operations, and none of the nine bases
focus on any impact associated with compliance plan implementation.

As part of the same rulemaking that promulgated 10 C F.R. Part 76,10 C.F.R..

Part 51 was modified to provide a categorical exclusion from the requirement {
for an environmental impact statement or EA for the " issuance, amendment,
modification, or renewal of a certificate of compliance of gaseous diffusion
enrichment facilities pursuant to 10 C.F.R. Part 76." 10 C.F.R. 6 51.22(c)(19). |

This action was taken because the two GDPs had already been subject to ;

environmental review pursuant to the National Environmental Policy Act of 1969 :
(NEPA) inasmuch as DOE had prepared an environmental impact statement for I
the Portsmouth plant, and an EA for the Paducah plant. After review of the |
DOE environmental analyses, and the current operations of the plants, the NRC l

concluded that there were no significant differences in current operations that
would result in significantly different environmental impacts from those already
evaluated by DOE. See Supplementary Information,59 Fed. Reg. 48,944,48,958,

i

(Sept. 23,1994). The NRC further concluded that since the Commission's )
cenification requirements were intended to be at least as stringent as existing |
DOE requirements, certification issuance, modification, or amendment would not '

allow the GDPs to operate in such a way as to result in any adverse environmental
effects greater than those that currently existed or would be expected absent NRC

|

oversight, and would not have a significant effect on the human environment. |
Therefore, no general review of environmental impacts associated with '

issuance of the certificates of compliance, as proposed by the Director's decision,
,

is contemplated or required by NRC regulations. However, the categorical
{

exclusion does not extend to approval of the compliance plans, and, therefore, '

an EA was performed by the Staff for that purpose.
The Federal Register notice publishing the Director's decision included an

EA of the environmental impacts associated with the contemplated approval
of the USEC compliance plans. Examples of specific topics related to the
compliance plan, and included in the EA, are filter testing and air sampling.
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On the basis of the EA, the Staff determined that there would be no significant
impact associated with approval of the compliance plans and issued the FONSI.

Herefore, the Petitioner's basic premise is flawed in that it wrongly presup-
poses that the Staff was required to perform a broad environmental review of
ongoing GDP operations, when in fact only an assessment of the impacts of
compliance plan approval is required.

We now turn to Petitioner's individual bases:

1. Colley issue 5(a): The Notice (FONSI) is Depcient in Not Reviewing
or Accountingfor the impacts Resultingfrom Printi:ation of USEC

Petitioner asserts that NRC must review and account for the ." impacts,
changes, and full ramifications on the operation of the two plants and envi-
ronmental compliance . . from the actual process of privatization." Petitioner
also asserts that "[t]he effects of privatization on environmental compliance must
be fully analyzed including the economic ability of USEC to fully comply with
environmental standards over the next projected 50 years of operation."

Petitioner's broad allegations do not contain enough detail to state a meaning-
ful objection.8 More importantly, as noted above, the EA or FONSI are required
to consider only environmental impacts associated with approval of the compli-
ance plans. Since the possibility of future privatization falls outside the scope of
the compliance plan and this certification, the Petitioner's challenge is rejected
on that basis.

2. Colley Issue 5(b): Fugitive Uranium Deposits Pose Risks of Criticality
and Should Be Cleaned Up Before Certipcation

Petitioner is apparently referring to existing uranium deposits in plant equip- |
ment, and asserting that they could worsen with continued plant operation and ;

pose a risk of a nuclear criticality. Petitioner refers to a National Academy of
Sciences report, Affordable Cleanup (National Research Council,1996), noting
that cleanup began in 1991 but is not complete. Petitioner asks that certifica-
tion be withheld until cleanup of the uranium deposits is completed, in order to I
protect worker safety and the public health.

It is recognized that uranium deposits can form in process equipment and
piping in the GDPs. USEC is required to follow Technical Safety Requirements
which provide for surveillance, detection, and safe management of uranium
deposits. For example, Portsmouth Technical Safety Requirement 2.7.3.14

sinsofar as the Petitwner's complaint may be read as a broad objectmn to pnvatization. Ctngress has spoken
on this issue. In the UsEC Pnvunzation Act (Pub. L No. 104-134). Congress directed USLC to imslement a
pnvatization plan to transfer the corporauon to pnvate ownerstup

e

2?) |

)

!

|
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requires (1) quarterly surveys for uranium deposits in the X-326 cascade l

facility, (2) measures to ensure criticality safety if identified deposits are above
a certain size, and (3) actions to safely stabilize or remove deposits.

He cleanup that began in 1991 and is referred to in the National Research
Council's report is the DOE high -enriched uranium suspension program. When - 1{
it was determined that additional high-enriched uranium was no longer needed !
for defense purposes, a decision was made that the Portsmouth high-enrichment j
equipment could be retired from service. DOE has informed the NRC that '

significant deposits have been removed and the equipment has been retired in
place.

Petitioner has offered no substantial basis for finding that the issue of uranium

. deposits has not been appropriately addressed by USEC and reviewed by the
Staff. Therefore, we reject this issue as a basis for challenging the Director's
decision.

3. Colley issue S(c): Certification Should Be Withheld Until the
Synergistic Impacts of Releases of Asbestos, Lead, Other Heavy Metals,
and Uranium Are Analyzed

Petitioner asserts that NRC has not reviewed the synergistic impacts of
asbestos, lead, and other heavy metals, in addition to uranium, on workers or
the public, and asks that certification be withheld until such impacts are fully
documented and analyzed. (Petitioner also raises the issue of synergistic effects
under issue 5(f) below.)

The Energy Policy Act of 1992 required NRC to establish standards for the
GDPs to protect the public health and safety from radiological hazards. The
NRC Staff's review and the Director's decision are based on a determination that
USEC's applications and compliance plans meet the standards NRC established
for protection of public health and safety from radiological hazards associated
with GDP operation. The basis for this determination is documented in the NRC
Staff's Compliance Evaluation Repons (CERs).

He hazards from asbestos, lead, and heavy metals that Petitioner cites are
regulated by OSHA and the EPA, and USEC must comply with OSHA and EPA
regulations. Petiticner has not provided any information to indicate that these
:nonradiological substances are present in quantities that pose a health hazard,
either by themselves or in combination with uranium, or that any such hazard
falls under NRC jurisdiction over radiological hazards. Therefore, we reject
Petitioner's request to withhold certification on account of synergistic impacts,
and also reject this basis for finding the Staff's EA and FONSI defective.

|

!

|
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4. Colley issue S(d): Aging of Buildings Poses Significant Risks to
Public Health, Worker Safety, and the Environment, including Major
Water Bodies

Petitioner contends that the GDPs pose a significant contcmination risk due
to plant age, and that decontamination and decommissioning should commence
immediately. Ilowever, Petitioner offers no information in support of her
claim of significant risk. The report cited by Petitioner as supporting her
position (Affordable Cleanup, National Research Council,19%), addresses
decommissioning issues but does not indicate that the operating plants pose
a significant health risk.

Petitioner also alleges that there is a possibility of significant underground
water contamination, and asserts that to allow the plants to operate in non-
compliance will put major water bodies, including the Ohio River, at great
risk. Petitioner provides no information in support of her argument and fails to |
demonstrate a relationship to the compliance plans or the Staff's EA or FONSI. '

In its CER, the Staff determined that the Portsmouth effluent control program
is in compliance with NRC requirements. Therefore, the Portsmouth compliance
plan includes no requirement for new actions to control effluents. Pctitioner does
not challenge the Staff's findings in this regard.

lbr these reasons, we reject this basis for Petitioner's objection to the Staff's )
FONSI and the proposed Director's decision. '

S. Colley issue S(e): Decommissioning and Decontamination Budget
Cuts Pose Risks to Public Health, Worker Safety, and the Environment

Petitioner asserts that continued plant operation will increase onsite contam-
ination, and that "recent D&D budget cuts" pose major risks. Petitioner con-
cludes that the GDPs should not be allowed to continue to operate without secure
financial resources for eventual cleanup.

Section 1403(d) of the Atomic Energy Act of 1954, as amended, provides
that the responsibility for the decontamination and decommissioning costs that
result from conditions existing before the transition date for the operations of
USEC are the responsibility of DOE. Congress also created a specific fund and
funding mechanism to pay these costs in section 1801 of the Act. Thus the bulk
of the decommissioning costs are not the responsibility of USEC and have a
mechanism for funding.

With regard to decommissioning costs that stem from USEC's operations,
USEC has provided satisfactory financial assurance in compliance with 10 C.F.R.
6 76.35(n) and this is discussed in the CERs, Chapter 14.

i
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Therefore, we find that the Petitioner has not substantiated any basis for
concern with this issue. This basis for Petitioner's objection to the Staff's EA
and FONSI is rejected.

6. Colley issue S(f): Serious Adverse Health Effects Have Occurred
Offsitefrom Historical and Cur;...:::eleases

Petitioner alleges that serious offsite health effects may have occurred as a
result of Portsmouth plant operations. Petitioner criticizes a study by the Agency
for Toxic Substances and Disease Registry (ASTDR) as too narrow in scope,
without providing any basis for that aiticism. Petitioner refers to an unnamed
report by "10 health planning agencies in the state of Ohio" and says the report
found "sigmficant elevated cance r rates in nine contiguous counties in southwest
Ohio." Petitioner does not provide any specific information to link these alleged

"
increased cancer rates with plant operations.

In its response to the Colley petition, USEC addressed this allegation by
noting that, among other!$ings, the Portsmouth plant is located in Pike County,
and Pike County is not a '.iong those nine Ohio counties said by Petitioner to have
higher cancer rates. L'iEC also notes that the ASTDR study on offsite health
effects (which is criticized by Petitioner) concludes that "the Portsmouth Gaseous
Diffusion Plant and its operations represent no apparent hazard to human health."

We find that the Petitioner has not provided a reasonable basis for her
assertions. We also note that Petitioner fails to link these assertions regarding
past occurrences with any aspect of the environmental impacts associated with
approval of the compliance plans or the Staff's EA or FONSI, and we reject
this issue as a basis for Petitioner's objection to the Staff's FONSI.

7 Colley issue 5(g): Inaccurate Assessment of Worker Deaths and
Offsite Releases

Petitioner asserts that a statement in the Staff's CER for the Paducah plant
regarding incidents is untrue. The referenced stater ent is:

no incidents at any of the GDh have caused death or seno as injuries to any plant personnel
from exposure to radmactive materials or radiation nor have there been any incidents that has e
resulted in off-site release of radiation or radioactive mate ials that could cause committed
doses m excess of estabhshed limits?

Petitioner asserts that an unnamed document released in 1961 by Mr. Leo
Goodman states that twelve cancer deaths among Portsmouth plant workers were

'Paducah CER at 8. The idenocal statement also appears in the Ponsnwuth CLR. )
|

|
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; linked with occupational exposure at the plant. Petitioner further alleges that !

j[
a significant release of hexafluoride gas in the mid-1970s and numerous other
incidents were hidden and denied by DOE. Petitioner then asserts that a thorough i
investigation of environmental releases and cumulative offsite impacts must be

'

conducted before certification takes place.
i

t

USEC commented in its response that it was unable to locate a copy of the,

1

| actual report released by Mr. Goodman, but contends that any confirmed causal
{| relationship between occupational radiation exposure and cancer death resulting 2

in twelve fatalities would be well known in the scientific literature and referenced !
$ in important treatises on the subject. USEC asserts that since this is not the case, )

even if there were twelve cancer fatalities, it has not been established that there i
; is any cause-and-effect relationship between any worker radiation exposure and

subsequent death by cancer.
U5EC also points out that the mid-1970's incident that Petitioner refers to is

documented in its application, in section 4.2 of the Ponsmouth Safety Analysis
Report. We note that the same incident, and others, are documented in section
1.5 of the Staff's CER for the Portsmouth plant.

We are satisfied that the issues of onsite and offsite releases have been
adequately considered and analyzed in the CERs with respect to compliance with
NRC standards. Petitioner has not demonstrated any basis for concluding that
the potential impacts of releases have not been adequately assessed. Therefore,
we reject this issue as a basis for any objection to the Director's decision or the
Staff's EA and FONSI with respect to compliance plan approval.

8. Colley Issue 5(h): Hori:.ontal and Vertical Bedrock Fractures Are Not
Well Understood and Pose Risk as a Migration Pathway

Petitioner refers to a 1990 EPA document " Environmental, Safety and Health
Compliance Assessment of the Portsmouth Gaseous Diffusion Plant." We
believe.that the correct document is actually a 1990 DOE document by the
same title. Petitioner quotes the report as saying that horizontal and vertical
bedrock fractures beneath the plant may constitute a contamination migration
pathway different from that determined by the monitoring well network, and that
this potential pathway has not been completely assessed.

The finding in the 1990 document referred to hy Petitioner actually relates
to a groundwater quality assessment performed by DOE. DOE activities are not
part of USEC's operations and are not subject to NRC jurisdiction. Petitioner
does not allege that USEC is engaging in activities that could cause excessive
groundwater contamination, and does not present a1y information to indicate that
USEC is violating any NRC requirements relat ed to groundwater contamination.
Instead, Petitioner challenges the adequacy of DOE's ongoing program to i

!
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evaluate existing groundwater contamination from other DOE activities at the
Portsmouth site.

We fmd that Petitioner has not provided a reasonable basis to object to the
Director's decision or the Staff's EA or FONSI related to compliance plan
approval.

9. Colley issue 5(i): Connection to Inck of Disposalfor liigh Ine!
Waste

Petitioner objects to the continued operation of the GDPs because of problems
associated with eventual disposal of the plants' output, after use as nuclear fuel,

'
in the form of high-level waste.

De activities at the GDPs do not directly produce high-level radioactive
waste and therefore this issue is not appropriate for consideration here. The

1

use of fuel in nuclear reactors produces high-level waste, but NRC's licensing l

process for nuclear power plants has taken this issue into consideration. NRC
!

has evaluated the issue of the adequacy of storage and disposal options for
i

high-level radioactive waste and concluded that it has reasonable assurance that '

disposal is technically feasible and that the waste can be managed and stored
in a safe manner until such disposal is available. Rulernaking on the Storage

#

and Disposal of Nuclear Waste (Waste Confidence Rulemaking), CLI-84-15, 20
NRC 288 (1984); 55 Fed. Reg. 38,474 (Sept.18,1990).

!
We fmd Petitioner's issue to be outside the scope of this proceeding and

reject it.
-

-

C. Colley Issue 6: Objection to Acceptance of DOE Overseeing
Nuclear Safety

i Petitioner objects to " acceptance of DOE overseeing nuclear safety currently
and during the transition period to stated full privatization of the USEC. . ."

He Petitioner errs in her understanding that DOE will retain regulatory
;

jurisdiction over the GDPs until they are privatized. In fact, NRC plans to
assume regulatory jurisdictbn on March 3,1997, following completion of the
initial certification process. This schedule allows for a safe and orderly transition

'

of regulatory authority from DOE to NRC and is unrelated to any privatization
that may occur. We note that DOE's current role is as determined by law, not
by NRC, and that Petitioner's objection is beyond the scope of NRC authority
and unrelated to the Director's decision on compliance with NRC standards..

Therefore, this issue is rejected.
4
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VIL ANALYSIS AND RESPONSE TO ISSUES RAISED
IN THE DONHAM/HANSON PETITION

l
The Donham/Hanson petition presents four separate issues, the first three of

which are addressed below. The fourth issue is Petitioners * request for additionalI

time to file comments on the Director's decision, beyand the 15-day period
allowed by section 76.62(c); this request was addressed and rejected in the
Commission's previous memorandum and order dated October 18,1996.

A. Donham/Hanson Issue I: Analysis of Offsite Radiological
Consequences Pursuant to 10 C.F.R. 6 76.85 Is Inadequate

In Issue 1 Petitioners challenge the NRC Staff's response to a comment '

previously made in the Petitioners' letter dated December 22, 1995. In that
letter, Petitioners stated that they believed that "the cumulative effects of all the
past releases in combination with any current or receat releases represents the
primary hazard from the operation of the facility," and that consideration of such
existing contamination should be required in assessment of the consequences of,

! accidents. In response to this comment, in the Paducah CER, Appendix A, at
A-5, the Staff replied:

Cumulative effects from past operations are not part of an accident analysis. The primary
hazard of this facility is the inadvertent release of UF6; the pathway of concern is inhalation.
Exposure due to accumulation in the environment would be very small.

Petitioners object to this response and assert that section 76.85, " Assessment
of accidents," requires relevant past operating history to be included in accident !

assessments. i

Petitioners request that the Commission remand the application and require,

! the Staff to fully address the offsite effects of releases of radioactive materials, |
! including past releases. In support of their request, Petitioners state that: (1) I
| there have been significant, regular releases of radioactive material offsite for I

the entire history of the facility; (2) there is evidence that radioactive substances,
particularly plutonium and uranium in deer, are beginning to accumulate in the
food chain off site; and (3) radioactive materials are being released into the
environment through groundwater contamination off site.

The Commission notes that Petitioners have not challenged the Staff's
conclusion that current releases are within regulatory limits but seem to believe ;

that impacts from past operations should be assessed by the NRC and that this |
assessment is required by section 76.85. The Petitioners have misinterpreted the '

intent of section 76.85.

l

l
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An analysis of potential accidents and consequences is required by section
'

76.85, and the analysis should include plant operating history relevant to the
assessment. The accident analysis is performed "to establish the basis for
limiting conditions for operation of the plant with respect to the potential for
releases of radioactive material." Past operating history must be considered to
make sure a potential accident scenario is not overlooked in the analysis. Past
accidents are described in the Paducan Safety Analysis Report in section 4.1
and in the Staff's CER in section 1.5 Petitioners do not challenge either the
adequacy ofinformation concerning past accidents, or the spectrum of accidents
considered, either in USEC's application or the Staff's CER.

We find that Petitioners have provided no basis to contradict the Staff's
view that any residual contamination from past releases that is present in the
environment is at such low levels that it would not be relevant ta the analysis of j

,

potential impacts of accidents. For the foregoing reasons, tlis issue is rejected. ;

;

B. Donham/IIanson Issue 2: The FONSI Is Inadequate

Petitioners challenge the FONSI that the Staff prepared and issued in support
of approval of the compliance plans. The Petitioners assert that since the EA'

and FONSI were prepared and issued with no notice to the community and
no opportunity for public comment, they do not meet the intent of NEPA. The
Petitioners further assert that NEPA requires a hard look at the cumulative effects
from past, present, and future actions, including all of the waste management

.

activities in combination with the operation of the plant and the implementation |
of the compliance plan. 1

The Commission's regulations governing implementation of NEPA are pro-
vided in 10 C.F.R. Part 51. The NRC's regulations do not require prior notice
or opportunity for public comment in connection with the issuance of an EA or
a FONSI, and Petitioners do not claim otherwise. (We note that opportunity for
public comment was provided on the compliance plans that are the subject of
the EA and that the opportunity to petition for review constitutes another limited
opportunity for input from the public.) Therefore, to the extent that Petitioners
challenge issuance of the EA and FONSI, they challenge the adequacy of NRC's
regulations for implementing NEPA. Such challenges cannot be entertained here.

Petitioners also challenge the EA and FONSI on the basis of inadequate
scope, claiming that they should evaluate the cumulative effects of all past,
present, and future actions, and all waste management activities, in combination,

'
with operation of the plant and implementation of the compliance plan. We
disagree. As we discussed above in connection with Colley Issue 5, the Staff
need only address the environmental impacts associated with compliance plan
approval. A broad assessment, such as that claimed by Petitioners to be required, |

would be directly at odds with the categorical exclusion from environmental
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review in 10 C.F.R.151.22(c)(19), which exempts from environmental review
.

the issuance of certificates of compliance unde. Part 76. Because Petitioners' '

request is at odds with NRC regulations, and because Petitioners fail to take |

issue with any particular aspect of the Staff's EA and FONSI related to the
impacts of compliance plan approval or implementation, we find that Petitioners
have failed to substantiate a basis for review of the Director's decision.

i

!
C. Donham/Hanson issue 3: Request for Public Input and/or |

Notification Regarding Implementation of Compliance Plan |

Items on Seismic Upgrading |

De Petitioners request that the Commission establish a mechi.nism that would

allow public input into the implementation of the seismic upgraung described
i

in the compliance plan. This request does not challenge the Directo 's decision
]

in any respect and is rejected as a basis for requesting review. Mechanisms for i

public involvement in the certification process and in NRC's regulatory oversight
of the GDPs are provided for by the Commission's regulations, as appropriate. In
accord with the Commission's Open Meeting Policy, any meetings with USEC to
discuss compliance plan items will be noticed and open for the public to attend,
except for those at which proprietary or classified information is discussed. Also,
as stated in 10 C.F.R. 66 76.37 and 76.45, opportunities for public comment
will be provided for any certiScation renewal or significant amendment of the
certificates.

{
\

|

For the foregoing reasons:
1. He petition for reconsideration dated October 24, 1996, from Diana

Salisbury, of Sardinia, Ohio, is denied.5
2. He petition for reconsideration dated October 25, 1996, from Neilly

Buckalew, Director, Kwanitewk NATIVE Resource / Network, of Meriden, New
Hampshire, is denied."

3. The petition for review dated October 10, 1996, from A.B. Puckett,
member, Coalition for Health Concern, of Kevil, Kentucky, is rejected as
untimely. However, the substantive matters in the petition are referred to the
NRC Staff for review and appropriate response. The comments from Jotilley
Dortch, dated October 15, 1996, are also referred to the Staff for review and
appropriate response.

|
"The substanove matters an Peunoner's pennon for review of the Ducetor's decision were previously referred
to the Staff for appropnate response i
U See supra note 10. |

1
'

l
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! 4. He petition for review dated September 30,1996, from Vina K. Colley,
i President of P.R.E.S.S., Portsmouth-Piketon Residents for Environmental Safety

and Security, of McDennott, Ohio, is denied in its entirety.
5. He petition dated October 2,1996, from Mark Donham and Kristi

Hanson, of Brookport, Illinois, is denied in its entirety.
Commissioner Dieus did not participate in this matter.
It is so ORDERED.

|
'

For the Commission

JOHN C. HOYLE
Secretary of the Commission

Dated at Rockville, Maryland,
this 22d day of November 1996.
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Cite as 44 NRC 249 (1996) LBP-96-24 !

i

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION ''

|

ATOMIC SAFETY AND LICENSING BOARD
.*

Before Administrative Judges: |
t
;

James P. Gleason, Chairman
.

Dr. Jerry R. Kline !

G. Paul Bollwerk, til
,

Thomas D. Murphy, Altemate Board Member

i

in the Matter of Docket No. 40-8027 EA

(ASLBP No. 94-684-01-EA)
,

(Source Material License I

No. SUB-1010) t

SEQUOYAH FUELS CORPORATION
and GENERAL ATOMICS i

(Gore, Oklahoma Site Decontamination

!|' and Decommissioning Funding) November 5,1996

This decision approves a settlement agreement between the Nuclear Regula-
tory Commission Staff and General Atomics, thereby terminating this proceed-
ing.

LICENSING BOARDS: RESPONSIBILITIES (SETTLEMENT OF ,

CONTESTED PROCEEDING)

RULES OF PRACTICE: SETTLEMENT OF CONTESTED )
PROCEEDING I

|The licensing board's function in reviewing settlement agreements, as delin- '

cated in 10 C.F.R. 6 2.203, calls for settlements to be approved by the board
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and an adjudication of any issues that may be required in the public interest to
dispose of the proceeding.

f

,

LICENSING BOARDS: RESPONSIBILITIES (SETTLEMENT OF
CONTESTED PROCEEDING)

RULES OF PRACTICE: SETTLEMENT OF CONTESTED '

PROCEEDING

The rationale for providing due weight to the position of the Staff may be
grounded on the merited understanding that, in the end, the Staff is responsible
for maintaining protection for the health and safety of the public and, in the ab-

,

:
sence of evidence substantiating challenges to the exercise of that responsibility, !

the Staff's position should be upheld.
j

LICENSING BOARDS: RESPONSIBILITIES (SETTLEMENT OF !
CONTESTED PROCEEDING)

RULES OF PRACTICE: SETTLEMENT OF CONTESTED |
PROCEEDING )

The issue is not whether the roatter before the Board presents the best
settlement '. hat could have been obtained. -The Board's obligation instead is
merely to determine whether the agreement is "within the reaches of the public

;
interest." United States v. Gillette Co., 406 F. Supp. 713, 716 (1975). !

|
<

l

MEMORANDUM AND ORDER I

(Approval of Settlement Agreement and Dismissal of Case)

Pending Board approval in this proceeding is a Settlement Agreement (agree-
ment) between the Nuclear Regulatory Staff (Staff) and General Atomics (GA).'
Objections to the agreement have been filed by Native Americans for a Clean

Environment and the Cherokee Nation (Intervenors) and the State on Oklahoma
(State) with responses thereto by the Staff and GA.2 The Board approves the
agreement herein and terminates the proceeding.

I staff and General Atonucs' Joint Motion for Approval of Settienene Agreernent (July !!.1996)
* Iniervenors' opposition lo joint Monon (August 9.1996t State'ti Response to joint Motion (septenber 5.1996h j

Scaly Reply to intervenors' Opposition and state's Response (october 11. 1996; General Atonucs' Response to

|
Intervenors' and state's Opposition Mktober 11. 1996). |

| I

!
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BACKGROUND

This case involves an October 15,1993 Order by the NRC to Sequoyah Fuels
Corporation (SFC) and its parent corporation, GA, holding both organizations
responsible for decommissioning funding of SFC's licensed facilities in Gore,
Oklahoma. The agreement, appended hereto, proposes inter alla. to release GA
from liability in exchange for a payment of either $9 million or $5.4 million,
the amount to be determined by Internal Revenue mlings on tax status of the
payments. %e Staff, through a GA-created trust fund arrangement, is to approve
the distribution of the funds, with GA having no control over rke fund or the
payments deposited therein. He Joint Motion for Approval of the Agreementy

requests suspension of all discovery activities in the proceeding pending any'
further reviews of this decision.'

He Board has previously r.pproved a settlement agreement submitted by the ;

Staff and SFC. Hat order and agreement, wherein SFC pledges its net assets and )revenues to decommissioning of its facility and which culminated in a dismissal
of SFC from the proceeding, is presently under review by the Commission.'

he Intervenors and State assert the agreement before us neither meets the
|

financial assurance regulatory requirements for decommissioning nor demon- |

strates that the public interest objectives of the 1993 Order are met. In sum,
the parties request additional information concerning the agreement and an ad-
judication of its terms. See State Response at 13 and Intervenors' Opposition |
at 31.

DISCUSSION

ne pending agreement reads it is in full settlement of the NRC's 1993 Order,

to GA with both signatories affirming it represents a good faith, voluntary, and
major effort to resolve their differences. In its basic arrangement, the following
provisions are stipulated:

GA to estabhsh trustfund with $9 milhon contributwn but obitgatedfor emly $$ 4 million
pendung IRS tax ruhngs

Farments from trustfund to be approsed by NRC alone

i
GA to refrainfrom interference mich SFC settlement '

Two GA Offucers to resign from SFC Board of Directors

I
in hglu of the decision herem. it is not necessary to act on this request

4
Memorandum and Order (october 26.1995). LBP-95-lR. 42 NRC 150 (1995).
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| Staff to rescmd October 1993 Order and refrain from other action against GA based on
| SFC affdsation
!

l| Stagtoforego any claim against GA based on de facto licensee theory
|t
;

| || agreement not upheld. funds to be returned and status quo of controversy restored '

The State's Responses

it is argued that those responsible for causing pollution or allowing contam-
ination to occur at SFC's site must bear the costs of remediation, not the State

{
| or its citizens. The State views the settlement as falling short of the mandate '

| of 10 C.F.R. 9 40.36 which requires those responsible for the contamination to
j provide financial assurance of decommissioning costs. It contends the Board
i must protect the public interest by declining to accept the settlement agreement. |

( State Response at 4-5.
'

He State opines further it will be precluded from litigating additional liability
| claims against GA if the settlement agreement is accepted due to an unexplained
! claim of federal preemptbn under law. Moreover, the State contends, provisions

of the Atomic Energy Act (42 U.S.C. I2021) require the Board to take into '

consideration the State's inteccst in its public interest determination under 10
C.F.R. 9 2.203. He State suggests the settlement agreement does not meet the
public interest threshold because the "NRC Craff have made a 180 degree turn in

i position, from vigorous pursuit of enforcena..it to reluctant compromise in the
| face of a 'vell fmanced corporate defense." Id. at 5-6. It is the State's view that

a public interest determination by the Board should not be based on the practical

| and individual concerns raised by the Staff and GA, but rather on an analysis
i of the adequacy of info mation pertaining to whether the agreements provide
! adequate financial assurance to meet the requirements of 10 C.F.R. 9 40.36 and

| the risks if the agreement does not ensure completion of decommissioning.
In support of its position of prematurity for the Board to fmd the agreement

in the public interest, the State alleges the following:
(1) The settlement agreement between the NRC Staff and SFC, coupled

| with the present agreement allows the transfer of funds from SFC to GA
which will not be available to pay for decommissioning costs;

(2) There is no accurate prediction of the final cost of decommissioning at
the SFC site;

| (3) SFC's ability to pay decommissioning costs is dependent upon its
j agreement with ConverDyn and there is little public knowledge of the

i
|

5
| Due to the lengthy course of tius proceeding - encompassmg a 3 m penod - the arguments of the Stae9

and intervenors are set forth herein in detal

!
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terms of that agreement, Moreover, GA may be able to influence pay- '

ments by ConverDyn to SFC;
(4) The State, due to federal regulatory preemption, will have no recourse

against GA if the settlement agreement is accepted;
(5) GA has retained the ability to receive profits and taxpayer funds from

other government contracts beyond the amount it is obligated to pay,

;

under the terms of the settlement agreement;

, (6) The NRC is in the best position to force GA to pay for decommissioning
costs;

(7) The public interest would best be served if the question of NRC
jurisdiction over GA is litigated to its fullest extent;

(8) In absolving GA of responsibility as a parent corporation, the Board is
'

establishing a " chilling effect" upon any tribunal considering the future i
,

, of the settlement agreement. Id. at 813. !'
He State requests the Board to order the Staff and GA to provide further

information that will demonstrate that the settlement agreement meets the re-
quirements of section 40.36; to determine whether additional discovery concern-
ing financial information is needed; to allow " appropriate participation" by the
State and Intervenors in the Board's public interest detennination; to stay the
effectiveness of the settlement agreement signed between the NRC Staff and

; SFC; to delay a final decision on both settlement agreements until a final de-
commissioning cost estimate is obtained; and if the GA agreement is accepted,

'

to rescind and litigate the settlement agreement executed between the NRC Staff
and SFC. Id. at 13-14.

The Interrenors' Response'

Intervenors assert the Staff has traded its claim that GA must share the full
cost of cleanup for the minor sum of $9 million or less. His settlement deprives
the public of reasonable assurance that the site cleanup will be completed in
a safe and effective manner and, this they contend, will pose a threat to the
Intervenors' health. Accordingly, the settlement agreement must be rejected
because it lacks essential information on funding of decommissioning and fails
to provide sufficient information to allow a positive public interest finding.
Intervenors' Response at 1-2, 13-14.

It is claimed the Board is obligated to ensure that Intervenors have a mean-
ingful opportunity to participate in the proceeding for resolution of the conflict
and is required by presidential directive to consult with tribal governments prior
to taking action that affects them. Insufficient funding of the cleanup, it alleges,
would have an adverse impact on the Cherokee Nation's sovereign interests in
protecting its citizens, property, and trust lands. Id. at 14-17. And, in order
to ensure meaningful participation, there must be sufficient disclosure to allow;
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Intervenors to evaluate the proposed settlement, Intervenors claim they were de-
prived of essential information on the terms of the trust agreement, the degree of
GA's continuing control of SFC, the costs of decommissioning, the adequacy of
resources to pay for cleanup, and GA's decommissioning costs for its facilities
in San Diego. Id. at 17-18.

Intervenors argue the agreement fails to provide assurance of adequate funds
to complete decommissioning as contemplated in the Staff 1993 order. Instead
of responsibility for any funding shortfall by SFC demanded by the October
1993 Order, GA can commit a single payment possibly yielding, after taxes,
to as little as $3.9 million for the cleanup effort. This settlement should be
rejected, say Intervenors, because the potential cost of cleanup might be $150
million more than cited in the order and the Staff has no independent knowledge
of what the actual costs might be The agreement is also assertedly defective
because it says nothing about the expected contribution of SFC to the cleanup
effort; it does not provide that GA supply funding in a timely manner in relation
to the need for funds; and it has an undisclosed impact on an EPA-mandated
cleanup effort since it provides for the retirement of two large loans being used
to finance the EPA cleanup. It is contended that GA and the Staff must explain
the impact of this measure on the EPA cleanup before a public interest finding
can be made. Id. at 18-22.

Intervenors argue the settlement agreement fails to disclose the terms of the

trust agreement; to resolve two tax liability issues related to obtaining an IRS
opinion on whether the $9 million trust fund is taxable; and to provide support
for GA's claim that it would suffer financial ruin if a large adverse judgment
were to be entered against it. Id. at 22-25.

Intervenors urge the Board not to approve the settlement agreement without
first requiring full disclosure of the costs of cleanup of GA's San Diego facilities.
They reject the Staff and GA assertion that these costs are outside the scope of
this proceeding. According to Intervenors, if GA's liability for the San Diego .
facilities has had any impact on the amount of settlement for the SFC site, the I

accuracy and reliability of its assertions is relevant in this case and must be
subject to evaluation by the Board and parties. Id. at 25-26.

i

'Ihe Intervenors urge the Board to reject the Staff's and GA's arguments '

concerning litigation risk because the prospects of winning any case are never
certain. In this case, they argue, the Staff position was assertedly a strong one
and it should not have been given up in exchange for an amount of money small
in comparison to the cost of cleanup. It alleges the Staff did not secure a fair
bargain for intervenors or the public and any litigation expenses are minor in
comparison with the cost of cleanup for the SFC site. Id. at 27-28.

Intervenors renew their questions over the SFC agreement concerning whether
SFC will be required to pay a $16.6 million debt; concerns over the degree of
control that GA exercises over ConverDyn; uncertainty whether GA officials
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could later be appointed to the SFC Board; and concerns whether GA could ex-

ercise control over SFC through its subsidiaries Sequoyah Holding Corporation
and Sequoyah Fuels International. These issues, it contends, must be resolved
before the settlement agreement can be approved. Id. at 29.

Intervenors state the settlement providing for the resignation of two GA
officers from SFC's Board of Directors runs counter to SFC's hcense which
is based on exmetation of close GA involvement with management of its safety
operations. It utso precludes the Staff's claim that GA is a de facto licensee
which may preclude future enforcement action against GA for matters such as
quality assuranca. His goes beyond the scope of the 1993 order and effectively
amends Sirs license without notice in violation of the Atomic Energy Act and
NRC regulations. Id. at 30.

De Staff and GA propound different responses to the issues raised by
the objecting parties. They concur that the agreement represents a fair and
reasonable compromise of their positions. The possibilities of not prevailing |
in protracted litigation, in their view, with time, expense, and othe !mncial
considerations involved, attest that the agreement is in the public introt.

Tiw Staff Repy

The Staff counters Intervenors' allegations by arguing that reasonable people
can differ on the terms of an agreement, but the Board is required, under the
standards set forth in 10 C.F.R. 6 2.203, to accord due weight to the Staff's
position; that it has available information concerning GA's financial position
which, under the Commission's regulations (10 C.F.R. 6 2.790(a)(4)) it is unaHe
to disclose publicly; that even the lower amount of funds from GA - $5.4
million -justifies the agreement and the $72 million projected from ConverDyn
to SFC should not be ignored in reviewing the funds pledged by GA.' Staff
Reply at 4-15.

The Staff contends that disclosure of GA's financial information could
threaten the company's competitive positica and the agreement's funding. It
is claimed that irrespective of the final cost of decommissioning, the agreement
was in the public's interest and its provisions preclude GA from manipulating
SFC's present or future assets and revenues. On the State's contention that
continued litigation of GA's liability was "of significant interest," the Staff
asserts that GA contributions were more in the public's interest than a lengthy
and expensive adjudication. To the State's claim that the SFC agreement should
be rescinded if the agreement under consideration is approved, the Staff avers
the SFC agrem. nt is beyond the jurisdiction of the Board. Staff Reply at 15-24.

6 The staff correctly charactenzen as noot the Intervenors' argurnent against a provision audionzing GA to review
NRC prus releases on the agreenrnt
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I General Atomics' Response

In countering the Intervenors' and State's contentions together, GA argues
,

that settlement of contested pieceedings is encouraged by the Commission and I
L

the only consideration is whether the agreement is fair and reasonable. Citing
NRC case law, decided prior to the regulation on settlement of enforcement
orders, GA argues that a settlement agreement must be approved unless " patently
arbitrary or contrary to law."' Citing a number of considerations involved in the
settlement discussions as constituting the agreement as " fair and reasonable," G A
argues that the opposing parties seek discovery on matters beyond the Board's
jurisdiction, such as decommissioning costs at GA's NRC-licensed facilities in j
San Diego. GA concludes no evidence had been submitted to rebut a " heavy ;

i presumption" that the agreement was fair and reasonable. GA Response at 7-31,
t|
\

:

DECISION l
1

| |

; The substance of the several positions iterated by Intervenors and the State

| ns that the agreement negotiated by the Staff and GA is not in the public
| interest and a variety of matters related to it require adjudication prior to
! its approval by the Board. These include, inter alia, current cost estimates

of SFC's decommissioning, GA's financial condition, information on GA's
| licensed San Diego facilities and the ConverDyn arrangement. The Board's
| function in reviewing settlement agreements, as delineated in 10 C.F.R. 5 2.203,

!
calls for sett!cments to be approved by the Board and an adjudication of any |
issues that may be required in the public interest to dispose of the proceeding.

|
The Board is enjoined therein to provide "due weight to the position of the !

Staff." The settlement of contested proceedings has long been encouraged by j
t the Commission. See 10 C.F.R. il2.759,2.1241. And guidance on the subject '

! encourages licensing boards to hold settlement conferences. Statement of Policy
on Conduct of Licensing Proceedings. CLl-81-8,13 NRC 452,456 (l98L).

| A review of NRC cases concerned with settlements discloses limited infor-

| mation on standards utilized in support of Board approval of such agreements.
| These decisions are accompanied generally by succinct references that on the
| basis of Board review, the agreements involved were found in the public interest.

See, e.g., Radiation Oncology Center at Marlton (Marlton, New Jersey), LDP- |
96-4,43 NRC 101,102 (1996); North American Inspection, Inc. (P.O. Box 88,

|
| Laurys Station, Pennsylvania 18059), ALJ-86-2,23 NRC 459,460 (1986). It I

would appear that, in enforcement cases, the weight provided the Staff's position j
bas uniformly resulted, without more, in Board acceptance of the agreements.

i

'la the Matter of New York Shtpbuddmg Corp.. t AE.C 642,844 (1%1)

i
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The rationale for suchjudgments may be grounded on the merited understanding
that, in the end, the Staff is responsible for maintaining protection for the health
and safety of the public and in the absence of evidence substantiating challenges

i
to the exercise of that responsibili'y, the Staff's position should be upheld. And |

the lack of such evidence appears to be the case here in considering approval
{of the agreement before us. <

Nothing the Intervenors or State have propounded evidences a conclusion that, |
due to the terms of the agreement before us, the public's health and safety will I

not be protected. On the fundamental question of whether adequate funds will I

be available for decommissioning SFC's facility, GA in its response, submitted
,

a Declaration of its Vice President-Administration conveying information that
{

SFC is receiving revenue from ConverDyn and the latter firm is performing as
expected under its agreement with SFC. Declaration,119-11. He Staff, which

,

the Declaration alleges has been receiving financial spreadsheets of ConverDyn's |
substantial performance to date, comments that the total projected revenues I
to SFC - approximately $72 million - should not be overlooked in the I

consideration of approving the agreement. And, the agreement itself cites that |
" based upon SFC's actual experience to date, General Atomics and SFC believe j

that SFC's net assets and revenues, as defined in the Settlement Agreement
,

between the NRC Staff and SFC, will provide adequate capital resources to allow j
SFC to conduct its ongoing standby operations and to complete environmental I

remediation and decommissioning." |

It is the opinion here that, in addition to the foregoing assurances concerning i
the likely availability of decommissioning revenues, an approval of settlement i
of the enforcement order should also receive our affirmation after weighing the
consideration given to other factors in the public interest." Dese factors concern |
the intensity of negotiations, the complexity of questions of law and fact in the |
proceeding placing its ultimate outcome in doubt, the value of an immediate !

recovery compared to the mere possibility of prevailing after protracted and
expensive litigation, and the judgment of the parties concerning the fairness and )
the reasonableness of the settlement? |

|' Despite the concerns expressed by the Intervenors and State, the issue is not
whether the matter before us presents the best settlement that could have been
obtained. Our obligation instead is merely to determine whether the agreement
is "within the reaches of the public intciest." United States v. Gillette Co.,406
F. Supp. 713,716 (1975). Here, the Staff and GA negotiated the terms of this
agreement over a period of 10 months, a fact that supports a recognition by the
parties of the seriousness of resolving the litigative differences involved; both j

i

1

sScr Scywvue fuels c<wp (Gore okt.ihoma sitel CLl44-12. 40 NRC 64. 71 (1994)
' A lealis; cane in walement proceedinp where smular factors were dehnemed. Garthrh v. Wdes. Il F3d

J
| 1004. 1014 (1993) i
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! signatories, in the agreement and responding briefs, cite the complexity of the
legal and factual issues between them and the heavy financial and manpower
resources required if the proceeding continues; in comparing the value of GA
payments tmder the agreement against the possibilities of ultimately prevailing :
in the litigation, the Staff recognizes the risk of not receiving any funds if |

either its unique legal theory of holding GA liable as a defacto licensee does |

not prevail or the Company's finances are depleted as a competitive business
entity; and finally, both parties, in consideration of the total circumstances of the

controversy, assent to the fairness and reasonableness of the agreement. From |
the terms of the agreement and the briefs submitted by the signing parties, it is
clear that the interests of the public have not been, neglected in the document j
before us. It requires our approval.

'lhere is no necessity for this opinion to discuss extensively the arguments
raised by the opposing parties: no basis exists for concluding that NRC's ;
regulatory requirements for funding decommissioning will not be met; the trust ;
fund called for in the agreement has been instituted and its provisions made

i
public; any judicial review here of the Staff-SFC settlement agreement is now

.i

beyond this Board's jurisdiction; consideration of GA's license responsibilities |

at its facilities in San Diego, California, or anywhere else, does not bring the |
Staff review of such matters within our jurisdictional boundary; this Board has

;
no jurisdiction to consider impacts that the agreement's provisions might have in i

regard to cleanup requirements of the Environmental Protection Agency; both the ;

Intervenors and State have had their interests acknowbdged by being allowed to
participate in this proceeding and to express their concerns; and finally, although
the current financial estimates of SFC's decommissioning costs, if different
from those previously submitted to the Staff, may have some bearing on the
Staff's determinations leading up to the agreement, they have no bearing on the

! Board's responsibility in approving the agreement itself. On its part, the Stati
ha.; acknowledged that these estimates may have increased and, nevertheless, the

lowest figure mentioned in the agreement - $5.4 million - would still justify
its acceptance.50

I
l

80
The dissem to this opmion by our colleague, hke his sinular dissent to the Boant's approval of the Staff / SIC

settlement agreement, requires addmonalinformuuon from the Staff to secure his concurrence herem. The majonry
dechnes to follow that course because it projects the Board's role as one of overseeJng the staff's funcuan of
assunng deconumssiumng fundmg of the Sequoyah facihry The mfornmuon requested might be necessary at a
Inal on de ments Here, the inquiry is mappropriate tiecause n would, in our view, make us a participant m
settlement negouauons.

. The majanty opimon recogmies that our role at a seulenent stage is knuted to a renew that consideranon has
I neen provided to de pubhc mierest. The Board's approvid of the agreement as not based on the nrnts of the
I 199.1 order but die ments of the agreement itself. The mapmty dechnes to mirude into the ments of the issues of
| the case because that would ignore the fact that a settlement is a compronuse of the issues framed by the order;

it would invade an area of staff responubihty; and would n it give appropnate weight to the Staff's ponnion as
required by 10 C ER. 6 2.201 h is apparent that or Staff is now withng to forego c| mms for total fundmg

ICentmurd)
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In light of the foregoing, the settlement agreement is approved.
It is so ORDERED.

3

THE ATOMIC SAFETY AND
LICENSING BOARD

James P. Gleason, Chairman

ADMINISTRATIVE JUDGE
;

Jerry R. Kline
ADMINISTRATIVE JUDGE

Rockville, Maryland
Noveinber 5,1996

Dissenting Statement by Bollwerk, J.

Previously, when the Sequoyah Fuels Corporation (SFC) and the NRC Staff
sought Licensing Board approval of their proposed agreement to settle this
litigation as between them, I declined to consent and filed a separate statement.
In that statement, I delineated several matters about which I needed additional
information before I could make the requisite "public interest" finding pursuant
to 10 C.F.R. 5 2.203. See LBP-95-18, 42 NRC 150,156-59 (1995) (separate
statement of Bollwerk, J.), perifion for review granted, CL1-96-3,43 NRC 16
(1996). Now, more than a year later, I find myself in the same position relative
to the pending settlement agreement between General Atomics (GA) and the
Staff. Below, I outline my central concerns about the GA/ Staff agreement and
the questions I would seek to have answered.

'Ihe Staff's October 1993 enforcement order was rooted in three premises:

(1) The existing sources of revenue for cleanup of the SFC Gore, Oklahoma facihty consist
of (a) the ConverDyn agreement that, while estimated to result in revenues totalip u more
than 572 milhon, was " based on inherently speculative assumptions" such that it did not
provide the requisite " reasonable assurance" of adequate decommissioning fundmg under 10
C F.R. I 40.36; and (b) 517 million from other sources.

(2) Based on SFC estimates of the cost of its preferred decommissioning ahernative (which
had not been approved by the $tsff), decommissioning costs would run at least $86 million,

assurance based on its theory that GA is a defacto hrenne in exchange for hmited but gua anteed contnbutions
from GA. No conclusions can or should be reached from that decision that decomnussioning of SFC's facihty has |
been abandoned or threatened. That matter is not before us and to suggest it rrught be as to provide hitle,if any, 1

weight to the Staff's position in the senlenens as we are directed b; NRC's regulanons to do.

|
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, but there was " uncertainty" over these preliminary projected costs such that the estinaed
| total of $89 nullion from the ConverDyn agreement and other sources was "unlikely to

be sufficient" to cover the costs of decommissioning the SIC facility if the NRC imposed
| additional requirements.

(3) In light of STC's apparent inability to cover the total costs of decommissioning, to obtain
the necessary " reasonable assurance" under section 40.36. it was necessary to make G A -
as the parent corporation exercising "de facto" control over SFC's <tay-to-day busmess -
liable for any shortfall in decommissioning funds.

>

58 Fed. Reg. 55,087, 55,089, 55,091-92 (1993). In toto, the order was an
apparent attempt by the Staff to ensure the "public interest" was protected by

,

providing the requisite reasonable assurance that the fotal decommissioning costs
for SFC's Gore, Oklahoma facility would be covered by those entities purported ;

to have regulatory responsibility for such costs.
As I understand the terms of the present settlement, the Staff now has

forsworn its quest to make GA the general (and seemingly unlimited) guarantor
of decommissioning funding for the SFC facility and has instead chosen to
settle for a specific (but limited) contribution. The apparent theory behind
this decision to compromise is that, with all the uncertainties, difficulties, and
expense involved in this litigation and the financial problems of GA (about which
the Board has no direct knowledge), the settlement the Staff and GA have arrived
at is the "best bargain in the public interest." NRC Staff's Reply to Intervenors'
Opposition to Joint Motion for Approval of Settlement Agreement Between
NRC Staff and General Atomics and to the State of Oklahoma's Response to
NRC Staff's and General Atomics' Joint Motion for Approval of Settlement
Agreement (Oct. II,1996) at 9 [ hereinafter Staff Reply].

Before I can accede to this formulation of what serves the "public interest," at
a minimum I need a fuller understanding about the implications of the settlement
agreement's terms on the "public interest" as the Staff framed it in its original

e by its reliance on the need for " reasonable assurance" underenforcement or r
10 C,F.R. i 40 36. See LBP-9518,42 NRC at 159 n.6. I would, therefore, pose
the following questions to the Staff as the proponent of that order and, under |
10 C.F.R. 6 2.203, the party whose " position" must be given "due weight". '

l. As was noted in the Staff's 1993 enforcement order, it was estimated by SFC
that decommissioning costs for its Gore, Oklahoma facihty would total at least
$86 nullion. What is the Staff's present best estimate of the total costs of
decommissioning the facility?

2. As was also noted in the Staff's 1993 enforcement order, it was estimated the
ConverDyn agreement would result in revenues of no more than $72 nullion
available to pay decommissiomng costs and there would be $17 milhon from other
sources to pay such costs. In hght of developments since 1993. what is the Staff's
present best estimate of (a) the maximum revenue that will be generated for facility
decommissiomng work under the ConverDyn agreement; and (b) the amount that
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would be avadable for such work from other sources (not including funds generated
by the proposed GA/ Staff settlement agreement)?

With the Staff's responses to those questions,3 and any additional relevant
information that GA or the Intervenors might piovide when given a chance
to comment on the Staff's answers, I believe the Board would have a much '

clearer understanding of whether, and to what degree, the proposed settlement
| agreement impacts on the "public interest" in seeing that there is " reasonable

assurance" of adequate funding for facility decommissioning 2,

'

In addition, borrowing from the medical profession and its well-established
principle, as embodied in the Hippocratic Oath, that one should strive to "do no
harm," to ensure the GA/ Staff agreement contains nothing that would have an
adverse impact on the "public interest," I would make a third inquiry: |

i
3 If the total funds available for decommissioning under the SFC and GA settlement '

agreenents with the Staff ulumately are insufficient to cover the total costs of
decommissiomng the Gore facihty (a) mhat,if any, additional cleanup mechanisms
are available to complete decommissioning (e.g., Superfund); and (b) if there are
additional cleanup mechanisms, would anything in the provisions of the GA/ Staff
settlement agreement have an adverse impact on GA's liabihty,if any, under those
cleanup mechanisms?

Finally, so that the record before the Board is clear, I would seek information
]on two other, albeit less central points: '

4. Under paragraph two of the settlenent agreement, GA was to request an IRS
]

opinion negarding the tax status of the settlement trust fund "immediately" following i
Iexecutmn of the agreement. See NRC Staff's and IGA's] Joint Motion for Approval

of Settlement Agreement (July 11,1996), attach.1, at 6-7. To the best of the Staff's
,

knowledge, what is the status of the GA request for an IRS deternunation and when |
is an IRS determination expected?

5. Under paragraph eight of the settlement agttement, if amounts borrowed by SFC
from GA pursuant to certain " Lines of Credit" are not repaid by tkccmber 31,
1998, then GA is permitted to delay for 1 year payment to the trust fund of one-

3 Ahhough, as de majonty observes, see 44 NRC at 257 58, in respond,ng to the concerns of Intervenors Nanye
Anrneans for a Clean Environnent and de Cherokee Nation the staff comnrnted that the carher projecuan of
572 nullion in revenues from the ConverDyn agreenent "should not be ignored." Staff Reply at 10, wnh the only
representauons about the vah&ty of dus projected revenue figure in de seidenent agreenrat attnbuted to GA and
SFC, see NRC Staff's and (GA's] Joint Motion for Approval of settlenrnt Agreement (July 11.1996) attach I,
at 4. I would seek the Staff's capheit views about the soundness of that estimate.
2 The malonty suggests that because the Board's rule "is hnuted to a review that conuderanon has been prov dcd

to the public interest." seeking dus mformauon would resuh in an improper intrunon into die *ments" of the
staff's enforcenrnt order. 44 NRC at 138 59 n 10. I fmd my proposed mquiry wholly consistent with the Board's
authonty under 10 CJ R.12.203 to make us own judgnent, alben while "according due weight to the posmon
of the staff" about whether the agreenent is m the pubhc interest such that no further adju& canon of the issues
in de proceeding is warranted
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half of te am . otherwise due no later than December 31,1998. See id. attach

1, at 8. Becauw me " Lines of Credit" in question apparently relate to a separate
Environnental Protection Agency administrative order, ser id attach. I, at 3 4,
why does their repayment have an impact on payments due under this settlement
agreement between G A and the Staff?

With this information, I might well be in a substantially better position to
determine, relative to the GA/ Staff settlement accord, where the "public interest"
lies. W~ithout it, I am not prepared to approve their agreement.

A'ITACIIMENT

SETTLEMENT AGREEMENT

THIS AGREEMENT is made by and between the Stet of the lioited
States Nuclear Regulatory Commission ("NRC Staff") and General Atomics
(the " Company"), to wit:

WHEREAS, on October 15,1993 the NRC Staff issued an Order to Sequoyah
Fuels Corporation ("SFC") (58 Fed. Reg. 55087, October 15,1993) (the "Octo-
ber 15 Order"), relating to the funding of the site decontamination and decom-
missioning of the facilities located in Gore, Oklahoma that are licensed under
NRC License No. SUB-1010, Docket No. 40-8027 (the "SFC Facility"); and

WHEREAS, the NRC Staff also issued the October 15 Order against SFC's
third-tier parent company, General Atomics, alleging inter alia, that General
Atomics and SFC were jointly and severally responsible for: (1) Providing
funding to continue remediation of existing contamination at the SFC Facility

;

site, regardless of whether the facility continued to operate or not; (2) Providing
financial assurance for decommissioning in accordance with the requirements
of 10 C.F.R. 6 40.36; and (3) Prosiding an updated detailed cost estimate for
decommissioning and a plan for assuring the availability of adequate funds for
completion of decommissioning, in accordance with the requirements of 10
C.F.R. 40.42(c)(2)(iii)(D); and

WHEREAS, the October 15 Order does not allege, and the NRC Staff has
,

not asserted, either that General Atomics caused any contamination which may |
exist at the SFC Facility, or that General Atomics has otherwise engaFed in any
form of activity that is wrongful or dangerous to the public health and safety;
and I

WHEREAS, on November 2,1993, General Atomics and SFC filed separate |

answers to the October 15 Order requesting that it be rescinded, or in the
alternative, that a hearing be held on it; and

|
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WHEREAS, an administrative enforcement proceeding is now being con-
ducted before an Atomic Safety and Licensing Board (the " Board") in Docket
No. 40-8027-EA (" Administrative Proceeding"), and General Atomics and the

'

! NRC Staff are parties in that proceeding; and
WHEREAS, General Atomics has consistently and specifically denied that

the Nuclear Regulatory Commission (" Commission") has jurisdiction over it
with regard to the matters set forth in the October 15,1993 Oruer; and

WHEREAS, General Atomics commenced a civil action in the U.S. District

court for the Southern Districi of California (the "Califomia Civil Action")
challenging the Commission's exercise of jurisdiction over it; and

WHEREAS, the California Civil Action was appealed to the United States
Court of Appeals for the Ninth Circuit and that Court has ruled that the action
is premature because of the absence of a Final Order by the NRC in the
Administrative Proceeding; and

WHEREAS, on July 26, 1995, the Commission published a Final Rule, >

" Clarification of Decommissioning Funding Requirements" (60 Fed. Reg. '

38,235, July 26,1995) that if applied to SFC, would require that on the
effective date of the rule, November 24,1995, SFC provide financial assurance
of decommissioning funding for the Sequoyah Facility using one of the methods
provided for in 10 C.F.R. 6 40.36(e); and

WHEREAS, General Atomics and SFC commenced separate civil actions in |
the United States Court of Appeals for the Ninth and Tenth Circuits challenging
the lawfulness of the new final rule, and the civil actions are now consolidated
in the Ninth Circuit; and

WHEREAS, on August 24,1995, SFC and the NRC Staff filed a joint motion
with the Board seeking the Board's approval of a Settlement Agreement by and
between SFC and the NRC Staff which would, subject to the terms of that
agreement, obligate SFC to devote all of its net assets and net revenues to the i
completion of the decommissioning of the SFC Facility in accordance with the

!;requirements of the Commission, the U.S. Environmental Protection Agency
(" EPA''), and any other state or federal agency with jurisdiction, until the NRC

|Staff determines that such decommissioning has been satisfactorily completed; |

and ,

WHEREAS, by its Memorandum and Order of October 26,1995, the Board I
formally approved the proposed Settlement Agreement between the NRC Staff )
and SFC; and )

WHEREAS,in connection with an August 3,1993 Administrative Order on
Consent (" RCRA Consent Order") issued by the EPA (U.S. EPA Docket No.
VI-005-(h) 93-H) and agreed to by SFC for the environmental remediation of
the SFC Facility, General Atomics voluntarily agreed to continue to make funds
available to SFC as loans under certain Revolving Promissory Notes (in the
amounts of $2,500,000.00 and $4,500,000.00 respectively) and for the purpose
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; of supporting SFC in its efforts to provide financial assurance regarding the
availability of funds to implement the RCRA Consent Order; and

WHEREAS, based upon SFC's actual experience to date, General Atomics
and SFC believe that SFC's net assets and net revenues, as defined in the
Settlement Agreement between the NRC Staff and SFC, will provide adequate

; capital resources to allow SFC to conduct its ongoing standby operations and to
complete environmental remediation and decommissioning; and

WHEREAS, the NRC Staff and General Atomics understand and acknowl- I

edge that many of the issues raised by the October 15 Order are complex and J
likely to require the continued expenditure of significant manpower and financial
resources by each party if they are to be resolved through litigation; and ;

'

WHEREAS, the NRC Staff and General Atomics understand and .:cknowl-
edge that it is in the pub'ic interest to avc.id the dissipation of their financial
resources and manpower in litigation, particularly since it is in the public in-

,

terest that General Atomics retain the financial capability to meet certain other '

decommissioning obligations which are not disputed and which are not within !
the scope of the Administrative Proceeding or the jurisdiction of the Board; and j

WHEREAS, General Atomics believes that the mere existence of the October
!

15 Order has adversely and significantly affected the credit rating of General !
Atomics and its ability to engage in its regular business activities, irrespective
of the lawfulness or the merits of the Order; and

WHEREAS, the business of General Atomics has been dependent upon
;

government contracts, especially U.S. Department of Energy contracts for the
development of the Company's Gas Turbine-Modular Helium Reactor (GT-
MHR) and for its nuclear fusion research program; and

WHEREAS, funding for continued development of the GT-MHR has now
been terminated by Congress; and

WHEREAS, General Atomics believes that funding for the Company's fusion
research program in FY 1996 was reduced by approximately thiny percent (30%)
by Congress from the FY 1995 level; and

WHEREAS, General Atomics asserts that it has sustained significant financial
impairment since the NRC Staff issued the October 15 Order; and

WHEREAS, the NRC Staff and General Atomics have engaged in negotia- )
tions seeking an amicable resolution of the issues raised by the October 15 Order |

because they recognize that the public interest will be served and that cenain !

advantages and benefits may be obtained by each of them through settlement
and compromise of the controverted matters now pending.

NOW, THEREFORE, in consideration of the mutual promises made herein,
the NRC Staff and General Atomics agree as follows:

1. Within ninety (90) days of the execution of this Settlement Agreement, |
General Atomics shall establish a trust fund (" Fund") for the benefit of the NRC, ;
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j into which General Atomics shall deposit a total of 59,000,000.00 in accordance
l

with the schedule set forth in Annex "A," attached hereto. The goveming trust
fund agreement provided by General Atomics and approved by the NRC shall
be stmetured, to the extent applicable, consistent with the model trust fund
agreement set forth in NRC Regulatory Guide 3.66. The trust fund agreement
shall provide that the trustee C* Trustee") shall make payments from the Fund
as the NRC shall direct or in accordance with procedures approved by the

| NRC. Provided, however, that until such time as the Internal Revenue Service
renders an opinion which is unqualified in any material respect (1) that all of the
payments to the Fund by General Atomics are deductible when made for lideral
income tax purposes, whether the Fund is deemed a " qualified settlement fund"
as that term is used in the Internal Revenue Code, or otherwise constitutes a
fund regarding which such payments by General Atomics are deductible when
made under the Internal Revenue Code, and (2) that payments into the Fund
are not taxable to SFC or General Atomics until such amounts are actually paid
from the Fund to SFC if in fact so paid, General Atomics shall not be required
to deposit into the Fund in excess of $5,400,000.00, and shall make deposits

i totalling such amount in accordance with the schedule set forth in Annex "B,"
attached hereto.

2. General Atomics shall, immediately following the execution of this
Settlement Agreement, seek the above-described opinion from the Internal
Revenue Service regarding the trust fund established pursuant to Paragraph 1,

| of this Settlement Agreement. At such time as General Atomics receives the
opinion, it shall promptly transmit a copy of it to NRC.

3. This Settlement Agreement constitutes full settlement of the NRC
Staff's claims against General Atomics with respect to the October 15 order.

4. General Atomics shall have no control over the management of either
the Fund or the funds deposited therein. Any principal and interest of the trust

1
will be distributed pursuant to the terms of the trust instrument as established I
by General Atomics and approved by the NRC Staff. )

5. General Atomics further agrees that the two officers of General Atomics
who currently serve on SFC's Board of Directors will resign from that board no
later than June 30,1997. j

6. General Atomics further agrees that subsequent to the execution of the |
Settlement Agreement and no later than ten (10) days after the establishment
of the Fund, it will pay into the Fund the sum of $600,000.00. Except as
the terms of paragraph I above expressly provide to the contrary, no further
payments shall be required of General Atomics until there is final agency action
regarding the Settlement Agreement, unless there is no final agency action
by December 15, 1997, in which circumstances General Atomics will pay an
additonal $1,200,000.00 into the Fund within sixty (60) days following December
15, 1997.
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7. General Atomics further agrees that in the event that the Settlement i

Agreement is finally approved by the Commission or an order approving it
becomes final agency action and all appeals of such action have been exhausted ;

without success by December 31,1996, it will make payments into the Fund
in the amounts and on the dates specified in either Annex "A" or Annex "B,"
whichever annex is most appropriate under the provisions of paragraph I above.

,

If the Settlement Agreement is finally approved by the Commission, or an order
approving it becomes final agency action, and all appeals of such action are ;
exhausted without success after December 31, 1996, but before December 31,
1997, General Atomics agrees to make sufficient payments to the Fund to ensure
that the payment schedule set forth in either Annex "A" or Annex "B," whichever
is most appropriate under the provisions of paragraph 1 above, is made current |
no later than 120 days after final agency action. I

8. It is the intent of the parties to this Settlement Agreement that as they
are paid down by SFC, the Revolving Promissory Notes from SFC to General '

Atomics for amounts borrowed pursuant to the Lines of Credit extended by
General Atomics, will be reduced to the sums still owed and extinguished as
to excess borrowing capacity as the sums are paid by SFC to General Atomics.
It is the funher intent of the parties that the Promissory Notes will be fully
extinguished no later than December 31, 1998. Notwithstanding anything in
paragraphs 1-7 above or Annexes "A" or "B" to the contrary, in the event that
all amounts borrowed by SFC pursuant to the Lines of Credit have not been
repaid by December 31,1998, General Atomics shall have the option of delaying
until December 31,1999, the payment to the Fund of one-half of the amounts
otherwise due no later than December 31,1998.

9. The parties hereto agree that in the event that (a) the Commission does

not approve the Settlement Agreement, or (b) the Commission's fmal approval
of the Settlement Agreement is reversed cir otherwise set aside by a coun oflaw,
all funds which have been paid under this Settlement Agreement, toge'her with
all earnings thereon, shall be returned to General Atomics by the Trustee no
later than sixty (60) days after a Commission or judicial decision disapproving
the Settlement Agreement. All other matters shall likewise return to the status
quo which existed prior to the execution'of the Settlement Agreement.

10, General Atomics further agrees not to take any action that an indepen-
i

dent observer would reasonably conclude will interfere with the ability of SFC !

to carry out the NRC-SFC Settlement Agreement which was approved by the i
Board on October 26,1995.

I 1. General Atomics further agrees to cooperate fully with the NRC Staff
in explaining the terms of this Settlement Agreement to the public, the Board,
the Commission, and/or any court of competent jurisdiction. In this context,
and because of the potential effect upon General Atomics' competitive position
within the marketplace, the NRC Staff agrees that the office of Public Affairs of
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the NRC ("OPA") has represented to the NRC Staff that before OPA issues any
!

j news release describing the terms of this settlement, it will confer with General
Atomics to confinn the accuracy of any statements of fact which it proposes to
include in the news release.

12. The NRC Staff and General Atomics agree that the obligations assumed
by the Company in this Settlement Agreement represent a good faith, voluntary '

and major effort to settle the matters relating to the October 15 Order. As a
consequence of this effort, the NRC Staff agrees to permanently rescind the
October 15 Order insofar as it applies to General Atomics and accepts the terms !
of this Settlement Agreement in lieu of these provisions of the October 15 Order
that are directed to General Atomics. Subject to the provisions of Paragraphs :
13 and 14 below, the NRC Staff further agrees to for'oear from taking any
enforcement or other action against General Atomics or its current, former, or
future officers, directors or employees (relating to their actions in their official
capacities), (a) based upon any alleged requirement to provide funds for the
decommissioning of the SFC Facility or to provide financial assurance for the
decommissioning of the SFC Facility, whether such requirement arises under
any current NRC regulations or under any future regulation that might alter,
redefine or clarify the currently applicable requirements, or (b) based upon the
facts alleged in the October 15 Order and/or those reasonably known by the
NRC Staff that are related to the subject matter of the October 15 Order.

13. The NRC Staff further agrees that it will not assert against General
Atomics in the future, and " defacto licensee" or other claims which are similar
to those asserted in the October 15 Order, and which are based upon (a) the
performance by General Atomics' personnel of any of the audit or other oversight
responsibilities required by the license issued to SFC by the Commission, (b) the !

reasonable exercise by General Atomics' officers and management personnel of |
the business judgment referred to in paragraph 15 below, and (c) the nature of j
the degree of ownership by or of General Atomics of any of its parent, subsidiary
or affiliated companies.

14. Notwithstanding any provisions in thir Settlement Agreement to the
contrary, nothing herein shall limit the NRC Staff's ability to take appropriate
action to enforce General Atomics' compliance with this Settlement Agreement,
or to take appropriate en orcement action based upon (a) future conduct byr

General Atomics which is materially different from that described in the October
15 Order, in paragraph 13 ae9ve, or which is reasonably known by the NRC Staff
on the date this Settlemen Agreement is entered into, (b) material information
that is not currently avai!able to or reasonably known by the NRC Staff, or (c)
evidence that any representation in this Settlement Agreement is incomplete
or inaccurate in a material respect. The NRC Staff and General Atomics
acknowledge that the terms and provisions of this Settlement Agreement, once
approved by the Board, shall be incorporated by reference into an order issued
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by the Board, as the term " order" is used in subsections (b), (i) and (o) of
Section 161 of the Atomic Energy Act of 1954, as amended (the "Act"), 42
U.S.C. I 2201, and shall be subject to enforcement pursuant to the Commission's
regulations and Chapter 18 of the Act,42 U.S.C. 6 2271 et seq.

15. Nothing in !his Settlement Agreement shall limit the right and obligation
of the officers and management personnel of General Atomics to fully exercise
their best judgment in the management of the Company,

16. The NRC Staff and General Atomics understand and acknowledge that
this Settlement Agreement is the result of a compromise and shall not for any
purpose be construed as an admission of the facts alleged or conclusions of
law drawn in the October 15 Order, as an admission of the alleged joint and

"

several responsibilities of General Atomics included in Section VII.A and other
sections of the October 15 Order, or as an admission by General Atomics of

,

any violation of 10 C.F.R. 9 40.36,10 C.F.R. i 40.42, or any statute, regulation,
license condition, or other regulatory requirement.

17. The NRC Staff and General Atomics further agree that no inference
adverse to either party shall be drawn based upon the parties having entered

I into this Settlement Agreement.
18. The NRC Staff and General Atomics further agree to file a joint

motion requesting that the Board approve this Settlement Agreement, pursuant
to the Commission's regulations in 10 C.F.R. 5 2.203. Upon approval of this
Settlement Agreement by the Board, without any substantive modification by
the Board, the NRC Staff and General Atomics agree that they will not appeal

'

the Board's approval or otherwise seek judicial review of such approval. If
this Settlement Agreement is not approved by the Board, or if this Settlement-

Agreement is approved by the Board but is modified by the Board in a manner I

which either party believes to be a substantive modification, or any body or court
2 to which the Board's approval is appealed reverses such approval or affirms the

approval but modifies the Settlement Agreement is a manner which either party
believes to be substantive, either the NRC Staff or General Atomics may void
the Settlement Agreement by giving written notice to the other party within

i ninety (90) days of such action by the Board, body or court, unless such 90-day
period is extended by written agreement of both parties The NRC Staff and
General Atomics agree that under such circumstances and upon request they
will negotiate in good faith to resolve differences which are the result of such
substantive modification. 1

19. This Settlement Agreement shall become effective upon execution, and |
is revocable only upon a failure of the Board to approve it or upon the action !

of the Commission, another agency of the U.S. Government, or any other body
or court of law which has jurisdiction to review and approve or disapprove the
Settlement Agreement and which disapproves it or any substantive part of it.
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7 IN WITNESS WHEREOF, thc NRC Staff and General Atomics have caused
. j

this Settlement Agreement to be executed by their duly authorized representa- ;

tives on this 10th day of July,1996.
|

,

!
:

' FOR THE NUCLEAR . FOR GENERAL ATOMICS: -|
REGULATORY COMMISSION: :

i

Hugh L. Thompson, Jr, John E. Jones .i'

Deputy Executive Director for Senior Vice President '

Nuclear Materials Safety,
Safeguards and Operations

|Support

ANNEX "A" !

-
,

AMOUNT TO
DATE BE PAID !

No later than ten (10) days
i

after the establishment |
of the Trust Fund . $1,000,000.00 |

December 31,1996 $2,000,000.00
1

December 31,1997 $2,000,000.00 ')
December 31,1998 $2,000,000.00 |
December 31,1999 $ 200,000.00 |
December 31,2000 $ 200,000.00

December 31,2001 $ 200,000.00

December 31,2002 ' $ 200,000.00 !

December 31,2003 $ 200,000.00

December 31,2004 $ 200,000.00

December 31,2005 $ 200,000.00

December 31,2006 5 200,000.00

December 31,2007 $ 200,000.00 |
December 31,2008 5 200,000.00

TOTAL $9,000,000.00

i
|
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ANNEX "B"

AMOUNT TO
DATE BE PAID

No later than ten (10) days
after the establishment
of the Trust Fund $ 600,000.00

December 31,1996 $1,200,000.00

Decemb< r 31,1997 $1,200,000.00

December 31,1998 $1,200,000.00

December 31,1999 $ 120,000.00

December 31,2000 $ 120,000.00

December 31,2001 $ 120,000.00

December 31,2002 $ 120,000.00

December 31,2003 $ 120,000.00

December 31,2004 $ 120,000.00

December 31,2005 $ 120,000.00

December 31,2006 5 120,000.00

December 31,2007 $ 120,000.00

December 31,2008 $ 120,000.00

TOTAL $5,400,000.00
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| Cite as 44 NRC 271 (1996) DD-96-18

|
| UNITED STATES OF AMERICA
'

NUCLEAR REGULATORY COMMISSION

,
OFFICE OF NUCLEAR REACTOR REGULATION

|

! Frank J. Miraglia, Jr., Acting Director

i in the Matter of

ALL POWER REACTOR LICENSEES November 6,1996
i.

The Acting Director c: the Office of Nuclear Reactor Regulation denies in
part and grants in part a petition dated April 13,1994, submitted to the Nuclear,

Regulatory Commission (NRC) by Mr. Paul M. Blanch (Petitioner) requesting
that the NRC take immediate action with regard to all power reactor licensees
concerning the potential failure of the fuel in spent fuel pools for all reactors in
the United States.

Petitioner requested that the NRC immediately issue an information notice or
other appropriate notification forwarding all information in its possession to all

; power reactor licensees regarding the potential failure of fuel in spent fuel pools

| and reminding licensees of their responsibilities to perform timely operability
; determinations. This request was granted in part based on issuance by the NRC
[ of generic communications to licensees on failure of spent fuel.

| Petitioner also requested that the NRC direct each licensee to immediately
perform an evaluation of the potential failure of spent fuel in spent fuel pools to
determine compliance with its current licensing basis. 'Ihis request was granted
in part based on evaluations performed by the NRC Staff of both the design and
operational aspects of spent fuel pool storage issues for all operating reactors.

Finally, Petitioner seemed to suggest that the exercise of enforcement dis-

( cretion by issuance of a Notice of Enforcement Discretion (NOED) may be
i appropriate concerning spent fuel pool issues raised in the petition. Based upon

the review of the information provided in the petition, the NRC Staff has not
identified any circumstance warranting the issuance of a NOED.

;
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FINAL DIRECTOR'S DECISION UNDER
10 C.F.R. 5 2.2%

|
1

I. INTRODUCTION i

!

By a petition submitted pursuant to 10 C.F.R. 6 2.206 on Apri! 13, 1994,
Mr. Paul M. Blanch (Petitioner) requested that the U.S. Nuclear Regulatory
Commission (NRC) take immediate action with regard to all power reactor i
licensees, concerning the potential failure of the fuel in the spent fuel pools

'

for all reactors in the United States. Specifically, the Petitioner requested that
the NRC: (1) immediately issue an information notice or other appropriate
notification forwarding all information in its possession to all power reactor l
licensees regarding the potential faili re of fuel in spent fuel pools, and reminding i

licensees of their responsibilities to perform timely operability determinations
in accordance with their technical specifications and NRC Generic Letter 91-18;
(2) direct each licensee to immediately perform an evaluation of this potential
deficiency to determine compliance with its current licensing basis; (3) deny all l

requests for license amendments for the expansion of spent fuel pool capacity l
until these safety concerns are fully resolvedt; and (4) after evaluation by each
licensee, if the NRC determines that there is little or no risk to public health and
safety, the NRC may issue a Notice of Enforcement Discretion which represents

I a determination by the NRC not to enforce an applicable technical specification i

or license condition. '

As a basis for his requests, the Petitioner asserted that approximately I t/2 years
before the petition was submitted, the NRC was informed of a potential sub- j

stantial nuc'. aarcty hazard at the Susquehanna Steam Electric Station (!SES)
operated - nnsylvania Power and Light Company (PP&L or Licensen) and ;

| that the N2 L overlooked the need to inform utilities of this potential piablem. '

| The Petitioner claimed that this hr.zard involves a major design flaw such . hat,
during a design-basis loss-of-coolant accident, the electrical power to the fuel
pool cooling system would be turned off, resulting in loss of cooling for the

j spent fuel pool. Petitioner alleged that, as a result of the loss-of-coolant-accident,

| radiation levels in the reactcr building would prohibit operators from entering
the reactor building to restart the system. Petitioner claimed that, if cooling is
not restored, the water in the spent fuel pool will boil, water will evaporate and,
since the valves that must be opened to provide replacement water are located
within the inaccessible reactor building, replacement water cannot be provided.
Petitioner postulated that this would result in high onsite and offsite radiation

3 This request by Penismner is not within the scope of the 2 206 process as it does not request enforcement actmn
as as more fully discuued in my letter transnutung this thrector's Ikcision to Petitioner. Accord ngly. It will not
be further addressed in stus Duect#s Decision.
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levels and a failure of the spent fuel in the pool and a consequent release of
massive amounts of airborne radioactivity outside of primary and secondary
containment. Petitioner alleged further that the residual heat removal system
could not cool the fuel pool under accident conditions, and that if replacement
water could be provided, temperature and humidity conditions inside the reactor
building would cause the emergency systems to fail, resulting in additional fuel
failure and failure of the primary and secondary containment.

In a letter of May 5,1994, the Director of the Office of Nuclear Reactor
Regulation acknowledged receipt of the petition and denied the Petitioner's

'

requests for immediate relief. In the acknowledgment letter, he informed the
Petitioner that the remaining requests were being evaluated under section 2.206
of the Commission's regulations and that action would be taken in a reasonable
time.

The NRC Staff's review of the issues related to spent fuel storage pool safety
raised in the April 13, 1994 petition is now complete. As explained below,
the NRC Staff has taken actions that, in part, address Petitioner's requests. A
discussion of these issues and the NRC response to the Petitioner's requests
follows.

II. DISCUSSION

On November 27, 1992, a report was filed pursuant to 10 C.F.R. Part
21 by two contract engineers at SSES, which notified the Commission of
potential design deficiencies in spent fuel pool decay heat removal systems and
containment systems at the Susquehanna Steam Electric Station. The report
noted that, under certain conditions, systems designed to remove decay heat
from the spent fuel pool would be unable to perform their intended function and
that, due to concurrent plant conditions, it would not be possible for operators
to place backup systems in service or that backup systems would also otherwise
be unable to perform their intended function. The report contended that, under
such conditions, the spent fuel pool could reach boiling conditions and that the
adverse environment created by a boiling pool would render systems designed

|

,

to remove decay heat from the reactor core and systems designed to limit the
I

release of fission products to the environment unable to perform their intended |

function. The ultimate consequence of this condition would be the failure of
fuel in both the reactor vessel and the spet fuel peal and a substantial release
of fission products to the environment that would cause significant harm to the
public health and safety.

The NRC Staff determined initially that the issues appeared to be oflow safety |

significance because of the low protiability that the necessary sequence of events
would take place. Specifically, the NRC Staff observed that a loss-of-coolant

273

i

t

I
1



.

accident followed by multiple failures of emergency core cooling systems would
be necessary to achieve the adverse radiological conditions that would preclude
operator actions to ensure continued adequate decay heat removal from the spent
fuel pool. On this basis, the NRC Staff determined that immediate actions to
ensure public health and safety were not warranted.

However, because of the complex nature of the issues raised in the Part 21
report, the NRC Staff undertook an extensive evaluation of the matter which
continued from November 1992 to June 1995. The NRC Staff review process
included information-gathering trips to the Licensce's engineering offices and
to the SSES. public meetings with the Licensee, public meetings and written
correspondence with the authors of the Part 21 report, and numerous written
requesta for information to the Licensee and corresponding responses. The
Staff issued Information Notice 93-83, " Potential Loss of Spent Fuel Pool
Cooling After a Loss-of-Coolant Accident," on Cetober 7,1993, which informed
licensees of all operating reactors of the nature of the issues raised in the Part !

21 report.

The NRC Staff reviewed and evaluated the plant design and expected
operation of plant equipment with respect to the various event sequences
described in the Part 21 report. The Staff also evaluated the response of plant
equipment to a broader range of initiating events than was identified in the Part
21 report. For example, the Staff considered the safety significance of a loss of
spent fuel pool decay heat removal capability resulting from loss of offsite power
events, from seismic events, and from flooding events. The Staff considered the
potential for such events to lead to spent fuel pool boiling sequences that could in
turn jeopardize safety-related equipment needed to maintain reactor core cooling.
The NRC Staff conducted both deterministic and probabilistic evaluations to
fully understand the safety significance of the issues raised. In addition, the Staff
evaluated the impact of certain modifications made by the Licensee during the |
course of the NRC Staff's review. Finally, the Staff examined issues associated l

with the design of the spent fuel pool cooling system to determine the extent )
to which the Licensee's design and operation met the applicable regulatory |
requirements, i

The NRC Staff issued a draft safety evaluation addressing the issues raised )
in the Part 21 report regarding SSES for comment on October 25,1994. After |

receiving comments from the Licensee, the authors of the Part 21 report and |
the Advisory Committee on Reactor Safeguards, the Staff issued a final safety |

cvaluation regarding the issues raised in the Part 21 report for the SSES on June
19,1995 (SSES SE).2

1

2 Letter to R. Byram. PP&L fnn J. stolz. NRC "Susquehanna sicum Electnc stauon. Units I and 2. Safety
Evaluation Regarding spent it' .Pooi Cooling Issues (TAC No M85337), dated June 19.1995
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In the SSES SE, the Staff documented the deterministic and probabilistic
evaluations regarding the spent fuel pool issues raised in the Part 21 report and .

resulting conclusions. On the basis of the deterministic analysis of the plant as it
!' was configured at the time the SSES SE was prepared, the NRC Staff concluded

that systems used to cool the spent fuel storage pool are adequate to prevent
unacceptable challenges to safety-related systems needed to protect the health
and safety of the public during design-basis accidents. '

On the basis of the probabilistic evaluation, the NRC Staff concluded that
| the specific scenario involving a large radionuclide release from the reactor
i vessel, which was described in the Part 21 report, is a sequence of very low

probability. The NRC Staff's evaluation concluded that, even with consideration
I of the additional initiating events described above, " loss of spent fuel pool

cooling events" represented events of low safety significance at the time the ;

Part 21 report was submitted. However, the Staff also concluded that the plant |
modifications and procedural upgrades made during the course of the Staff's !,

| review, which included removal of the gates that separate the spent fuel storage
pools from the common cask storage pit, installation of remote spent fuel pool

| temperature and level indication in the control room, and numerous procedural
) upgrades, provided a measurable improvement in plant safety and that these

conslusions had potential generic implications. In summary, with regard to loss
| of spent fuel pool cooling events, the design of the SSES facility was adequate

to protect public health and safety.,

| 'Ihe Staff issued Information Notice 93-83, Supplement 1, " Potential Loss of
Spent Fuel Pool Cooling After a Loss-of-Coolant Accident or a Loss of Offsite

! Power," to all power reactor licensees on August 24,1995, in which the SSES
l SE was summarized. The information notice also described the Staff's plans |

,

l to undertake an action plan to evaluate the generic concerns raised in the SSES ;

SE and to address certain additional concerns arising from a special inspection |
at a permanently shutdown reactor facility.8 The generic action plan, entitled |
" Task Action Plan for Spent Fuel Storage Pool Safety"(Task Action Plan) was !
issued on October 13, 1994, and included the following actions: (1) a se:rch i

'

for and analysis of information regarding spent fuel storage pool issues, (2) an
assessment of the operation and design of spent fuel storage pools at selected
reactor facilities,(3) an evaluation of the assessment Gndings for safety concerns,

3 on January 25,1994. the beenwe for Dresden Umt 1. a pernmently shutdown facihty, discovered appmumately
55.000 galkms of water in the baseneni of tir unheated Umt I containnent. The water onginated from a rupture
of the service water system that occuned due to freeze damaFe The licensee invesugated further and found that,
akhough the fuel transfer system was not damaged, there was a potential for a poruon of the fuel transfer system
inside containment to fail and result in a parnal draindown of the spent fuel pool that comained 660 spent fuel
assembhes. The NRC issued Bulletin 94-01. " Potential Fuel Pool Draindown Caused by inadequate Maimenance
Practices at Dresden Unit 1," on April R.1994, to all hcensees with permanently shutdown teactors who had spent
fuel stored in spent fuel pools. The NRC requested that such heensees take certain actions to ensure that spent
fuel storage safety did not become degraded.

|-
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and (4) selection and execution of an appropriate course of action based on the
safety significance of the findings.

As part of its review under the Task Action Plan, the Staff performed
assessment visits to four operating reactors. The Staff also reviewed operating
experience, as documented in Licensee Event Reports and other information
sources, as well as in previous studies of spent fuel pool issues. Finally, the
Staff gathered detailed design data for every operating reactor and analyzed
these data to identify potential safety issues..

The NRC Staff completed its work under the Task Action Plan in July
1996. The Staff forwarded the results of its review to the Commission on
July 26,1996.* In the report, the Staff concluded that existing spent fuel
storaFe pool structures, systems, and components provide adequate protection
for public health and safety. Protection is provided by several layers of defense
involving accident prevention (e.g., quality controls on design, construction,
and operation), accident mitigation (e.g., multiple cooling systems and multiple-

makeup water paths), radiation protection, and emergency preparedness. Design
features addressing each of these areas for spent fuel storage for each operating
reactor have been reviewed and approved by the Staff. In addition, the limited
risk analyses available for spent fuel storage suggest that current design features
and operational constraints cause issues related to spent fuel pool storage to

'

be a small fraction of the overall risk associated with an operating light water
reactor.

Notwithstanding the findings resulting from the Task Action Plan, the NRC4

Staff reviewed each operating reactor's spent fuel pool design to identify
; strengths and weaknesses, and to identify potential areas for safety enhance-

ments. The NRC Staff identified seven categories of design featums that reduce
the reliability of spent fuel pool decay heat removal, increase the potential for

'

loss of spent fuel coolant inventory, or increase the potential for consequential
loss of essential safety functions at an operating reactor. The NRC Staff deter-
mined that these design features existed at twenty-two sites.

As the Staff has concluded that present facility designs provide adequate,

'

protection of public heahh and safety, possible safety enhancements will be
evaluated pursuant to 10 C.F.R. 6 50.109(a)(3). He analyses for possible safety
enhancement backfits will consider whether modifications to the plant design
to address the plant-specific design features identified by the NRC Staff could
provide a substantial increase in the overall protection of public health and safety
and whether such modifications could be justified on a cost-benefit basis.

De NRC Staff also identified three additional categories of design features
that may have the potential to reduce the reliability of spent fuel pool decay

'Menwrandum to the Comnussmn from 1 Taylor. * Resolution of Spen Nel Storage Pool Acnon Plan issues."
dated July 26.19%
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heat removal, increase the potential for loss of spent fuel coolant inventory, or
increase the potential for consequential loss of essential safety functions at an i

operating reactor,' He NRC Staff preliminarily determined that these design I
features existed at eleven sites. However, the Staff has insufficient information !
at this time to determine whether backfits pursuant to section 50.109(a)(3)

]
are warranted. Rr plants identified as having design features in these three '

categories, the NRC Staff will gather and evaluate additional information prior
to determining whether to require any backfits.

|
In addition to the plant specific analyses described above for twenty-two sites, j

which will address certain design features, the NRC Staff plans to address issues j
relating to the functional performance of spent fuel pool decay heat removal, as

|
well as the operational aspects related to coolant inventory control and reactivity ;

centrol, for all operating reactors. The Staff plans to expand the proposed,
performance-based rule for shutdown operations at nuclear power plants (10 ;
C.F.R. 550.67) to encompass fuel storage pool operations to address these !

performance and operational considerations.

| The NRC Staff has sent the .luly 26,1996 report to all licensees. For those

|- licensees whose plants have one or more of the design features that warrant an
j analysis of possible plant-specific safety enhancements, the Staff has provided
| an opportunity for licensees to comment on (1) the accuracy of the NRC Staff's
I understanding of the plant design, (2) the safety significance of the design

concern, (3) the cost of potential modifications to address the design concern, or
(4) the existing protection from the design concern provided by administrative
controls or other means. In developing a schedule and plans for conducting

1- the plant-specific regulatory analyses, the NRC Staff will consider comments
received from licensees.

III. RESPONSE TO PETITIONER'S REQUESTS

A. Issuance of Generic Communications to Licensres on Failure of
Spent INel

ne NRC Staff has issued three information notices on matters related to
adequate decay heat removal from the spent fuel pool. Information Notice
93-83, " Potential Loss of Spent Rel Pool Cooling After a Loss-of-Coolant
Accident," was issued on October 7,1993, and described the concerns raised in

the November 27,1992, Part 21 report. Information Notice 93-83, Supplement
I, was issued on August 24,1995, to inform licensees of the results of the NRC
review of the concerns at SSES. Information Notice (IN) 95-54, " Decay Heat
Management Practices During Refueling Outages," was issued on December 1,
1995. It described recent NRC assessments of events at certain plants regarding
licensee control of refueling operations and the methods for removing decay heat
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produced from the irradiated fuel stored in the spent fuel pool during refueling
outages. In IN 95-54, the NRC Staff communicated to licensees that the plant-
specific events described in IN 95-54 and the previous information notices
illustrated the importance of assuring that (1) planned core offload evolutions,
including refueling practices and irradiated decay heat removal, are consistent
with the licensing basis, including the Final Safety Analysis Report, technical
specifications, and license conditions; (2) changes are evaluated through the
application of the provisions of section 50.59, as appropriate; and (3) all relevant

!
procedures associated with core offloads have been appropriately reviewed.

As described in Section II, the NRC Staff also forwarded the .luly 26,1996 |
report on spent fuel to all licensees. The NRC has determined that these generic I

communications to power reactor licensees are sufficient to provide licensees
with information on spent fuel pool cooling issues.

Petitioner's request that the NRC issue an information notice or other
i

appropriate notification forwarding all information in its possession to all power
reactor licensees regarding the potential failure of fuel in spent fuel pools is,

granted to the extent that the NRC Staff has provided information on spent fuel
storage safety issues by way of the generic communications and correspondence

'

described above.

Petitioner's request that the NRC remind licensees of their responsibilities
to perform timely operability determinations in accordance with their technical
specification is granted to the extent that the NRC has communicated to
licensees the importance of conducting relevant spent fuel pool decay heat
removal activities in accordance with technical specifications and other plant-
specific applicable regulatory requirements in IN 95-54.

B. Licensee Evaluation of Compliance with the Licensing Basis

Petitioner requested that the Staff direct each licensee to immediately perform
an evaluation of the potential failure of the fuel in the spent fuel pool to i

e

determine compliance with the current licensing basis. The NRC Stalf examined
the issue of the conformance of the existing plant design with the facility
licensing basis in great detail for SSES.5 As documented in the SSES SE, the
NRC Staff concluded that neither operation of spent fuel pool cooling during
design-basis accident conditions nor mitigation of the effects of a loss of spent
fuel poc! cooling during normal and design-basis accident conditions could be

'

considered past of the SSES licensing basis with the exception nf mitigation

5 in the SsEs spent fuel pool design review, the NRC staff deternuned w hich regulatmns the tacensee was required
to comply with in addidon, operanonal hnutations were entracted from plant-specific hcensing docurnents
including the Fmal safety Analysis Repon. icchrucal specihcations, hcense anrndruents, and other docketed
correspondence
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; of loss of spent fuel pool cooling following a design-basis seismic event. In

general, the NRC Staff's conclusion is based on the fact that, with respect to
operation of the spent fuel pool cooling systems during normal and design-basis
accident conditions, the SSES operating license safety evaluation report * (SER)
did not cite the applicable General Design Criteria (GDC)(GDC 44 and GDC 61 !

in its entirety) as the basis for finding the system acceptabic. With respect to the
mitigation of the effects of a loss of spent fuel pool cooling during normal and
design-basis accident conditions, in the SSES SE, the Staff found no evidence
that it expected secondary containment systems to accommodate the added heat

and vapor loads that would follow a sustained loss of spent fuel pool cooling
for any design-basis event with the specific exception of a design-basis seismic
event.

The NRC Staff's finding that mitigation of a loss of spent fuel pool cooling
following a design-basis seismic event was part of the licensing basis was based

!
on specific statements in the SER that acceptance of a nonseismic spent fuel
pool cooling system was an acceptable deviation from GDC 2, based, in part,
on the existence of an adequate standby gas treatment system. At the time of
the original licensing review, the Staff did not attempt to extend the licensing

i
basis for loss of spent fuel pool cooling following a design-basis seismic event

)to any other design-basis events.
j

During its review of spent fuel pool concerns at SSES, the NRC Staff raised 1

its concerns to the Licensee regarding the ability to mitigate a loss of spent
;

fuel pool cooling following a seismic event. As discussed in the SSES SE, the
I

Licensee took certtm actions, including implementing routine operation of the '

ad,iacent spent fuel pools in a cross-connected manner, that adequately addressed
NRC Staff concerns. In summary, with regard to the spent fuel pool issues raised
by Petitioner, SSES design and operation conform to the facility licensing basis.

As part of the 'lask Action Plan, the Staff considered on a generic basis the,

history of regulatory trei. ments related to spent fuel pools as they were applied
in plant licensing acu /; ties. The Staff observed that such regulatory requirements
evolved since the first nuclear power plants were licensed and observed that
specific regulatory guidance on the design of spent fuel pool cooling systems
was not issued until 1975 when the Standard Review Plan was issued, after

]
construction permits for most currently operating reactors were issued. Because

|
the regulatory requirements were not constant during the era when the Staff was
conducting licensing reviews for the current generation of operating reactors, the
Staff observed that approved designs varied from plant to plant. However, the
Staff did conclude, based on information available during the recent review of
spent fuel pool system design, that all operating reactors had design features for !

'U S. Nuclear Regulatory Conmusnon. " Safety E' valuation Report Related to the operation of Susquehanna Steam
Electne stauon. Unns I and 2." NUREG-0776. Apul 1981.
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spent fuel storage (addressing accident prevention functions, accident mitigation -
functions, radiation protection functions, and emergency preparedness functions)

-

, that had been reviewed and approved by the Staff and that these facility designs
d

were in compliance with the NRC requiremer.ts applied at the time of licensing.
Although the NRC Staff concluded that plants were in compliance with the

NRC design requirements applied at the time of licensing, the NRC Staff also,

recently reviewed certain operating practices at all operating reactors to verify
that the plants were being operated consistent with the plant design described in
the licensing basis.' Specifically, the Staff reviewed refueling outage practices
with regard to offloading irradiated fuel into the spent fuel pool. The Staff
concluded on the basis of the information collected and reviewed and the specific
licensee actions taken and commitment; made during the course of this review,
core offload practices are currently consiet with the spent fuel pool decay heat
removal licensing basis for all plants or will be prior to the next refueling outage.
However, during the course of the review, the Staff determined that nine sites
(fifteen units) needed to perform evaluations or make modifications, pursuant to
section 50.59 or 10 C.F.R. 650.90, to ensure that their reload practices adhered to

- their licensing basis. His is an indication that these plants may have previously
- performed full core offloads inconsistent with their licensing basis.

He Staff has documented the details of its findings in recent NRC inspection
reports for each of the nine sites. He Staff will take regulatory action, as
appropriate, to address these potential operational nonconformances.

,

1

Petitioner requested that evaluations be performed of Petitioner's concern
regarding spent fuel pool cooling by licensees to determine compliance with
their licensing basis. This request is granted to the extent that the NRC Staff
has pert'ormed evaluations of both the design and operational aspects of spent

4

fuel pool storage issues for all operating reactors to the extent described above. |

C. Issuance of Notices of Enforcement Discretion
i

Re Atomic Energy Act of 1954, as amended (the Act), and the Energy
|

Reorganization Act of 1974, as amended, give NRC the authority to take '

enforcement actions necessary to ensure compliance with certain provisions of
those acts and with NRC regulations, orders, and licenses. Licenses include
specified license conditions and facility technical specifications that are part
of the license. He NRC's enforcement policy is published in NUREG-1600,
" General Statement of Policy and Procedures for NRC Enforcement Actions,"
July 1995 (Enforcement Policy).

j

|

7 Memorandum to the Comrmssion, from i Taylor, daied May 21.1996 '
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The Enforcement Policy recognizes that, on occasion, circumstances may
arise concerning a licensee's compliance with a Technical Specification Limit-
ing Condition for Operation or with some other license conditions that would
involve an unnecessary plant transient or the performance of plant testing that
is inappropriate for the specific plant conditions. Ibr such occasions, the En-
forcement Pe! icy provides a process, referred to as a Notice of Enforcement
Discretion (NOED), by which the NPr Staff, upon request from the licensee,
may choose not to enforce compliance with the applicable technical specifi-
cations or license conditions in limited circumstances. A NOED will only be
issued if the NRC Staffis satisfied that the action is consistent with public health
and safety.

In Request 4, Petitioner seems to suggest that the exercise of enforcement
discretion by issuance of a NOED may be appropriate concerning spent fuel
pool issues raised in the petition. As discussed in Section Ill.B, with regard to1

potential failure of fuel in spent fuel pools, the NRC Staff has determined that
spent fuel pools contain design features that were reviewed and approved by the
Staff. In addition, these facility designs have been found to be in complianw
with NRC requirements applied at the time of licensing. Based upon the review
of the information provided in the petition, the NRC Staff has not identified anyy

circumstances warranting the issuance of a NOED. If a situation is presented to
the Staff involving a request for a NOED, such a request will be considered in
accordance with the Enforcement Policy.

IV. CONCLUSION

Based on the NRC Staff's evaluation described above, the NRC Ftaff has
issued generic communications responsive to Petitioner's Request 1. In addition,

3
the NRC Staff has reviewed the aspect of compliance of NRC-licensed facilities j

in the area of spent fuel pool design responsive in part to Petitioner's Request 2.
To this extent, the petition is granted. With regard to Petitioner's Request 4, the !

NRC Staff has concluded that there has been no need for issuance of NOEDs
regarding potential failure of fuel in spent fuel pools.

A copy of this Final Director's Decision will be placed in the Commission's
Public Document Room, the Gelman Building,2120 L Street, NW, Washington,
DC, and at the local public document room for all power reactor licensees.

A copy of this Fina! Director's Decision will also be filed with the Secre-
tary of the Commission for review in accordance with 10 C.F.R. 6 2.206(c) of
the Commission's regulations. This Decision will become the final action of the
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Comm' ai e 25 days after its issuance, unless the Commission, on its own
r .an. < 4tutes review of the Decision within that time.

1 OR THE NUCLEAR
REGULATORY COMMISSION

h. Itank J. Miraglia, Jr., Acting
) Director
~

Office of Nuclear Reactor
Regulation

Dated at Rockville, Maryland,
this 6th day of November 1996.

.
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UNITED STATES OF AMERICA . |

NUCLEAR REGULATORY COMMISSION i
!

|

OFFICE OF NUCLEAR REACTOR REGULATION
:

|

Frank J. Miraglia, Jr., Acting Director . !
!

i

in the Matter of Docket Nos. 50-335 2

50-389 I

(License Nos. DPR-67 '

NPF-16) )
i

FLORIDA POWER AND LIGHT '

COMPANY
(St. Lucie Nuclear Power Plant,

Units 1 and 2) November 18,1996

i

The Acting Director of the Office of Nuclear Reacter Regulation denies a
petition dated June 12, 1996, filed with the Nuclear Regulatory Commission
(NRC) pursu int to 10 C.F.R. 5 2.206 by Thomas J. Saporito on behalf of himself I

and the National Litigation Consultants (Petitioners). The Petitioners requested
the NRC (1) to issue a confirmatory order requiring that the Florida Power &
Light Company (Licensee) not operate the St. Lucie Plant, Unit 1, above 50%
of its power-level capacity, (2) to require the Licensee to specifically ident fyi

- the " root cause" for the premature failure of the steam generator tubing, and
(3) to require the Licensee to specifically state what corrective measures will
be implemented to prevent recurrence of steam generator tube failures in all the
steam generators in Unit I and Unit 2. The Petitioners' requests were based on
assertions that (1) the Licensee's Unit I steam generator tubes have degraded to ;

the extent that more than 2500 of the tubes have been pluFged, (2) the Licensec |

has not identified the root cause for the premature failure of the steam generator |
tubing, (3) the Licensee will most likely experience similar tube ruptures on |
other generators at the station, and (4) the Licensee's "FSARs [ Final Safety
Analysis Reports] and the NRC's CFRs [ Code of Federal Regulations] require
that the integrity of the primary systems on Unit I and Unit 2 not be breached."
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!

DIRECTOR'S DECISION UNDER 10 C.F.R. 5 2.206 j
|

I. INTRODUCTION !,
!

On June 12, 1996, Mr. 'Ihomas J. Saporito, Jr., on behalf of himself and
|

| the National Litigation Consultants (Petitioners), filed a petition with the U.S. '

| Nuclear Regulatory Commission (NRC or Commission) pursuant to 10 C.F.R.
:

| 9 2.206. He Petitioners requested the Commission (1) to issue a confirmatory >

! order requiring that the Florida Power & Light Company (FP&L or Licensee) f

I not operate St. Lucie Plant, Unit 1, above 50% of its power-level capacity, |
! (2) to require the Licensee to specifically identify the " root cause" for the
|- premature failure of the steam generator tubing, and (3) to require the Licensee

to specifically state what corrective measures will be implemented to prevent |
recurrence of steam generator tube failures in all the steam generators in Unit

j
1 and Unit 2. '

He Petitioners * requests are based on assertions that (1) the Licensee's Unit |
1 steam generator tubes have degraded to the extent that more than 2500 of the
tubes have been plugged,(2) the Licensee has not identified the root cause for
the premature failure of the steam generator tubing, (3) the Licensee will most
likely experience similar tube ruptures on other steam generators at the station,
and (4) the Licensee's "FSARs [ Final Safety Analysis Reports] and the NRC's
CFRs [ Code of Federal Regulations] require that the integrity of the primary
systems on Unit I and Unit 2 not be breached."

The petition has been referred to my office pursuant to section 2.2% of the
Commission's regulations. By letter dated July 8,1996, an acknowledgment of |
receipt of the petition was sent to the Petitioners. In that letter, the Petitioners I

were informed that the NRC would take appropriate action within a reasonable I

time. I have completed my evaluation of the matters raised by the Petitioners
and have determined that, for the reasons stated below, the petition is denied.

IL DISCUSSION

The NRC Staff's evaluation of the Petitioners' requests follows.

A. Issue a Conarmatory Order Requiring That the Licensee Not
Operate Unit I Above 50% of hs Power Level Capacity

In a meeting held at NRC Headquarters on July 3,1996, the Licensee
presented the inspection and repair history for the Unit I steam generator i
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| tubes.' He Licensee has performed fifteen inspections since commercial op-
cration began in December 1976. For the most recent inspection, completed,

! in June 19M, the Licensee inspected the full length of all active tubes using i

| a bobbin coil.2 In addition, the Licensee used a motorized rotating pancake
! coiP (MRPC) to inspect all expansion transition joints and drilled support in-

| tensections in the hot and cold legs, all free-span locations having bobbin coil
indications,d and free-span tube regions in the upper two support areas in the
hot legs. ne inspection was based on the Electric Power Research Institute

| (EPRI) report "PWR Steam Generator Examination Guidelines," dated Novem-

| ber 1992. Defective tubes having circumferential indications, axial indications, '

8or volumetric indications were plugged and removed from service. !

Including tubes plugged during earlier outages,2159 of 8519 tubes (25.3%)
in the "A" steam generator and 1834 of 8519 tubes (21.5%) in the "B" steam '

i

generator have been plugged and removed from service. The Licensee performed |
an evaluation that showed that the plant could be safely operated at full power
with the reduced reactor coolant flow resulting from the increased number of

iplugged tubes.' The NRC reviewed the Licensee's evaluation and concluded that

it was acceptable and that the units could be operated at full power. He Staff's
evaluation is documented in a safety evaluation dated July 9,1996.

In the meeting on July 3,1996, the Licensee presented a preliminary run-time
analysis for Unit 1, which was used to determine the length of steam generator
operation before the need for further tube inspections to ensure adequate tube
integrity. The Licensee stated that the preliminary results of its analysis support
a tube inspection interval of 15 months for the current Unit I cycle that started
in July 1996. He Licensee also stated that in situ pressure testing of the steam
generator tubes during the spring 1996 outage indicated that the most severely
degraded tubes had adequate structural integrity and satisfled the safety margins
in NRC's Regulatory Guide 1.121, " Bases for Plugging Degraded PWR Steam
Generator Tubes." On the basis of the results of the in situ pressure tests,
the Staff concluded that adequate assurance of tube integrity existed to allow
operation pending completion of the Licensee's run-time analysis. The NRC is

!

l
I NRC Meeung Summary. Subject "sicam Generator inspecuon. Repa r and operaung Issors - si t.ucie

'

Unit ! " daled July 16.'1996.
2 The bobbin coilis used far a general screemng of tubes for inacanons of possible defects, wtule the motonzed

|tttsimg pancake coil (MRPC) probe is used to funter characterue bobbin cod indwations. The MRPC is also
used to inspect regions suscepuble to circumferenually oneptated degradatmn.

|3 See noic 2
4 See note 2.
8- Circumferential in&cauons are crack-hke m&caunns onentated on the &ameter of the tube. Axial in& cations

are crack-hke in& canons onentated on the long aus of the tube. Volumrtnc in& canons are areas of general |
reducuon in tube +all thwiness with no specific onentation

'

*lT&L letter. **1hermal Margin and ILCS Ilow famits." daicJ June 1,1996
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currently reviewing the Licensee's analysis, which was submitted October 24,
1996.

The plant Technical Specifications for each of the units specify leakage
limits for the reactor coolant pressure boundary, including steam generator tube
leakage. If a tube leaks beyond the allowed limits, the unit must be shut down.
The plant off-normal operating procedures for St. Lucie Units 1 and 2 also
include criteria for shutdown based on EPRI TR-104788, "PWR Primary to
Secondary Leak Guidelines," dated May 1995, which are more conservative than
the limits in the plant Technical Specifications. Finally, if a tube fails, the plant's
Emergency Operating Procedures contain the specific actions necessary for the
operators to shut down and cool down the plant to mitigate the consequences of
the event.

Thus, as required, the Licensee has implemented measures for both units to
protect public health and safety in the unlikely event that tube integrity is com-
promised. These measures include a primary-to-secondary leakage monitoring
program and emergency operating procedures. The leakage monitoring program
provides early warning of tube leakage. The steam generator blowdown monitor
and condenser air ejector monitor at each of the units continuously monitors the
radioactivity level in the main steamline. A significant increase in the instrument
readings, which would result from a relatively small tube leak, will cause an
alarm to alert the operators to the change in radioactivity levels and potential
tube leakage.

On the basis of the information submitted, the NRC Staff has concluded that
the operation of the Unit I steam generators at full power poses no undue risk
to public health and safety.

B. Require the Licensee to Specifically Identify the " Root Cause" for
the Premature Failure of the Steam Generator Tubing

It is not clear how the Petitioners define " premature failure"; however, since
there have not been any steam generator tube ruptures at St. Lucie Units 1
or 2, it is assumed the reference is to tube degradation. Many of the tubes
in the Unit i steam generators have degraded as a result of corrosion and/or
mechanical conditions. The root cause of tube degradation in steam generators is
the interaction of water chemistry, thermal-hydraulic design, materials selection,
fabrication methods, and operating conditions. The causes of tube degradation
are well understood by the industry and are documented in the public record. *lhe
root causes for the St. Lucie steam generator tube degradations were presented
to the NRC Staff in a meeting on August 27, 1986.1

7 NRC Meeting suntnary, subject "Sununary of Augua 27. IW6 Meeting mth rWL and NRC staff
Regardmg sicam Generator Tube Degradatmn Mechamsm." daied Sepieniber 12. IW6.
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He Licensee has identified to the NRC modes of degradation that have ;

affected the steam generator tubes in both St. Lucie Units I and 2 in its [
response of June 23, 1995, to NRC Generic Letter 95-03, "Circumferential '

Cracking of Steam Generator Tubes," and in the meeting of July 3,1996.
;

The degradation modes identified include intergranular attack,' stress-corrosion !
cracking and denting. Intergranular attack refers to localized attack at and

'

adjacent to grain boundaries of tube material, with relatively little corrosion
of the grains. Intergranular stress-corrosion cracking refers to cracking caused ,

by the simultaneous presence of stress and a specific corrosive medium. Denting
is the accumulation of corrosion products at the tube-to-tube support plate that i

causes plastic deformation of the tube. He Licensee has identified locations of |
- these degradations in the tubes during the most recent steam generator inspection |
of St. Lucie Unit 1.8 ney include egg crate and drilled tube support plates, free ;
spans, expansion transition regions, and sludge pile areas. In every case, the

'

root cause of tube degradation can be attributed to material selection, water j
chemistry, fabrication methods, or residual stresses at the affected location. '

He Staff concludes that the Licensee understands and has identified the root
cause of tube degradation at St. Lucie Units I and 2.

,

i

C. Require the Licensee to Specifically State What Corrective Measures ;

Will Be Implemented to Prevent Recurrence of Steam Generator |
Tube Failures in All the Steam Generatorr. In Unit I and Unit 2 i

As previously discussed, degradation of the steam generator tubing is caused |
by the imeraction of water chemistry, thermal-hydraulic design, materials selec- !

tion, fabrication methods, and operating conditions. The Licensee has applied
t

corrective measures in order to reduce the rate of tube degradation. For exam- '

plc, the rate of tube degradation may be reduced through improvements in water
cheinistry. The Licensee follows industry guidelines' on secondary water chem-
istry for both units, and these guidelines represent a significant improvement
over the guidelines followed when Unit i began operating. The guidelines have
stringent requirements and limitations on specific types and amounts of chem-
icals in the primary and secondary water to mitigate corrosion. Replacement
steam generators having improved design, for example, better material selection
and tube support configuration. have had much better operating experience than
the earlier steam generators, such as those at St. Lucie. The Licensee plans to
replace the Unit I steam generators in October 1997 with steam generators that
incorporate these design improvements.

'Sce note 1.
'lP&L Lener. "Genene Ixtier 95-03 Responne." dated June 23.1995.
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'Ihe NRC Staff focuses on ensuring adequate tube integrity by requiring
Licensee compliance with applicable regulations and Technical Specification
requirements. The Staff uses its field inspections, meetings with the Licensee,
and licensing reviews to ensure that the Licensee satisfies the regulationsio and
plant Technical Specifications as they apply to steam generator tube integrity
and that appropriate inspection methods and repair criteria are used to address
specific forms of degradation. Plant Technical Specifications define degraded
and defective tubes, specify the scope ofinspections and reporting requirements
and set forth tube plugging criteria and limits for allowable leakage in the reactor
coolant system. NRC regulations and plant Technical Specifications require that
steam generator tube degradation be managed through a combination ofinservice
inspection, repair of tubes exceeding the plugging criteria in the plant Technical
Specifications, primary-to-secondary leakage monitoring, and structural and run- ,

time analyses to ensure that safety objectives are met. On the basis of the
information provided by the Licensee in the meeting on July 3,1996, and
the Staff's onsite inspection, the Staff has concluded that the Licensee is in
compliance with these requirements.

In summary, the Licensee's corrective measures to reduce the rate of steam
generator tube degradation and continued compliance with NRC regulations and
plant Technical Specification requirements provide reasonable assurance that
steam generator tube integrity at St. Lucie Units I and 2 will be maintained.

Ill CONCLUSION

On the basis of the fact that (1) the Licensee has performed adequate steam
generator tube inspections that identified areas of degradation, (2) the Licensee
has completed analyses and repairs of degraded tubes, (3) the Licensee's in
situ pressure testing of degraded tubes indicated adequate structural integrity
remains, (4) the Licensee is monitoring primary-to-secondary leakage on a

,

continuing basis, and (5) the Licensee is complying with NRC regulations
and plant Technical Specifications, I have concluded that a confirmatory order
limiting St. Lucie Unit I to 50% of .ts power-level capacity is not warranted
and that the Licensee has identified the root cause of tube degradation and
implemented adequate corrective measures to provide reasonable assurance that
steam generator tube integrity will be maintained at St. Lucie Units 1 and 2.

38 The NRC rey anons that require sicam generator tube integnty be rnentained include 10 C F.R. Pan 50,
Appends: A. General Design Cntena for Nuclear Power Plants, Cntenon 1 - Quahty standards and Records.
Cntenon 14 - Reactor Coolant Pressure Boundary. Cruenon 30 - Quahry of Reactor Coolant Pressure Boundary.
Cnienon 31 - bacture Prevenuon of Reactor Coolant Pressure Boundary and Critenon 32 - Inspection of
Reactor Coolant Pressure Boundary,10 C.r R. Pan 50. Appendia B. Quahty Assurarx4 Cntena for Nuclear
Power Plants and fuel Reprocessing Plants and 10 C r R. 6 50 55a, aluch spenhes codes and standards for.

nuclear power plants.
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For the reasons previously discussed, no basis exists for taking any further
action in response to the petition. As provided in 10 C.F.R. 6 2.2%(c), a copy
of the Decision will be filed with the Secretary of the Commission for the
Commission's review. This Decision will constitute the final action of the
Commission 25 days after issuance unless the Commission, on its own motion,

'

institutes a review of the Decision within that time.

FOR THE NUCLEAR
REGULATORY COMMISSION |

1

)

Frank J. Miraglia, Jr., Acting I
Director

|Office of Nuclear Reactor
Regulation

Dated at Rockville, Maryland,
this 18th day of November 1996.

:

i

,

|
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

Frank J. Miraglia, Jr., Acting Director

in the Matter of Docket No. 50-309

MAINE YANKEE ATOMIC
POWER COMPANY

(Maine Yankee Atomic F ower Station) November 20,1996

%e Acting Director of the Office o' Nuclear Reactor Regulation (NRR)
denies a petition filed with the Nuclear Regulatory Commission (NRC or
Commission) by letter dated January 20,1996, by Anne D, Burt on behalf of
the liiends of the Coast - Opposing Nuclear Pollution (Petitioner), requesting
that actions be taken regarding the Maine Yankee Atomic Power Station (Maine

. Yankee) operated by the Maine Yankee Atomic Power Company (the Licensee).
!

The petition is denied based on the Acting Directoi s analysis of the technical
!

'

issues, set forth in the Decision, which analysis show-d no technical basis
|

warranting granting the petition. Petitioner's requests for in. mediate action and
for an informal hearing were denied by the Director, NRR, by ; tter dated May j13,1996, for die reasons stated in that letter.

-

|

fTECHNICAL ISSUES DISCUSSED

The following technical issues are discussed: Adequacy of cont:.inment
i

design at or above originally authorized power level; Microfissuring of low- '

ferrite stainless steel weldments.

|

|
i
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DIRECTOR'S DECISION UNDER 10 C.F.R. { 2.206 i

i

I. INTRODUCTION
l

(' By' letter dated January 20,1996, Ms. Anne D. Burt filed a petition with the
| U.S. Nuclear Regulatory Commission (NRC), pursuant to 10 C.F.R. 5 2.206, on !
! behalf of the Friends of the Coast - Opposing Nuclear Pollution (the Petitioner)

[requesting that actions be taken regarding the Maine Yankee Atomic Power
Station (Maine Yankee), operated by the Maine Yankee Atomic Power Company i

(the Licensee). The petition requests that the Commission take expedited action
to (1) suspend the operating license of Maine Yankee pending resolution of the
petition; (2) examine and test by plug sampling - or other methods approved ;

by the American Society of Mechanical Engineers - all large piping welds
he may have been susceptible to microfissures at the time of construction; ,

(3) reanalyze the Maine Yankee containment as one located in an area where
'

!| scismic risk is not " low"; (4) reduce the licensed operating capacity of Maine
Yankee to a level consistent with a flawed containment and/or flawed reactor ;

coolant piping welds; (5) hold an informal public hearing in the area of the *

plant regarding the petition; and (6) place the Petitioner on service and mailing ;

lists relevant to the group's interests in safety at Meine Yankee and intention to
participate in all public forums opened by the NRC,

,

By letter dated May 13, 1996, the Director, Office of Nuclear Reactor |

Regulation (NRR), NRC, acknowledged the NRC's receipt of the petition, and, |
for the reasons stated in the letter, denied Petitioner's request for immediate :
action suspending' the operating license or reducing the licensed operating j
capacity of Maine Yankee (Requests I and, in part,4). In addition, for reasons !

stated in the May 13,1996 letter, the Director denied the Petitioner's request for
an informal hearing (Request 5). The Director also stated in the May 13,1996

,

letter that the request that the NRC place Petitioner on service and mailing lists !

relevant to its interests in safety at Maine Yankee and its intention to participate '

in all public forums opened by the NRC (Request 6) was moot, as Petitioner's i
attorney had already been added to the Maine Yankee service list. In addition,
the Petitioner was informed that NRC would review the petition in accordance -

with section 2.206 and issue a final decision within a reasonable time. ;

'Ihe remaining specife requests for NRC action in the petition dated January |
20,1996, i.e., Requests 2,3, and 4 identified above, and the issues that Petitioner
raised as their bases, are addressed in this Decision. For the reasons set forth |

below, Petitioner's remaining requests for action pursuant to section 2.206 are 1

denied.
.

|

|

l
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i
II. DISCUSSION ;

ne NRC Staff has conducted a thorough evaluation of each of the two safety- i

related issues raised in the petition regarding the adequacy of the containment !

and reactor coolant welds. Each of the issues is addressed below.

A. Adequacy of Containment Design at or Above Originally
Authorized Power Level

ne Petitioner asserts that the containment is inadequate for operation at any
power in excess of that authorized in the original license, and may be inwiequate J

for the originally licensed power level because of insupportable original design
,

acceptance criteria in that the Maine Yankee containment was designec and |
constructed without diagonal rods. De Petitioner states that |

the Atomic Energy Commission staff recommended to the commission that a license
amendment permitting this type of construction be allowed, " . for this plant and this
plant only due to low seismic risk." Early in 1979 the MYAPS was shaken by an earthquake
of 4.2 magmtude and epicentered less than ten miles from the plant site. The NRC then
ordered the shutdown of five nuclear power stations including MYAPS until piping and
piping supports could be seismically quahfied . "

he Petitioner also states that there is no public record, however, that NRC
reevaluated what Petitioner assetts is a marginally acceptable containment design
at Maine Yankee before it granted license amendments to operate at increased
power.

He Maine Yankee containment is a reinforced concrete structure. The
original NRC operating license review determined that the seismic and thermal.
hydraulic design of Maine Yankee's containment structure is adequate. (The
mnstruction permit for Maine Yankee was issued on October 21,1%8, and
the operating license was issued on September 15, 1972.) With its petition
of January 20, 1996, the Petitioner enclosed an NRC letter of January 22,
1971, in which the Staff asked the Licensee to submit additional information
related to seismic shear stress, given that there are no diagonal seismic shear
reinforcements in the containment wall. Low seismicity of the site was not a
factor in the Staff's acceptance of the Maine Yankee containment design without
diagonal seismic reinforcement bars. As described below, acceptance by the
Staff of the adequacy of the seismic design was based on the results of stress
analyses.

He carthquake for which Maine Yankee was originally designed - termed
a Safe Shutdown Earthquake (SSE)- is based on a Housner design response I

spectrum with a zero-period peak horizontal ground acceleration of 0.10g. I

The five-plant shutdown that was ordered on March 13, 1979, was triggered

i
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by a finding of an error in a piping computer program, which led to the !,

issuance of IE Bulletin No. 79-07, " Piping Stress Analysis of Safety-Related
Piping" on April 14, 1979. The earthquakes that occurred near the plant
site starting on April 18,1979, at 02 hours and 34 minutes universal time,
were not a factor in the five-plant shutdown that was ordered on March 13,
1979. As a consequence of the sequence of earthquakes that occurred near
the plant in April 1979 and the occurrence of the .lanuary 9,1982 magnitude
5% carthquake in New Brunswick, Canada, the Licensee undertook a seismic
analysis program. This program included analyses and upgrading of certain
plant components and a reevaluation of the seismic hazard. Thus, the results
from the seismic analyses and upgrading program were instrumental in the
Staff's conclusion that the existing seismic design for Maine Yankee remained
adequate. However, following its review of the seismic hazard reevaluation, the

1 NRC Staff determined that the appropriate characterization of the ground motion
for any future analysis of the plant is a high-frequency peak ground acceleration i

.

of 0.18g anchoring the response spectrum obtained from NUREG/CR-0098, '

" Development : f Criteria for Seismic Review of Selected Nuclear Power Plants,"
using the 50th percentile amplification factors.

Subsequently,in 1986, the Maine Yankee Plant underwent a seismic margin
assessment program. The review-level carthquake used in the seismic margin
assessment had a peak ground acceleration of 0.3g, which is much greater
than the peak ground acceleration of the SSE. The seismic safety margin ;
program included a review of the entire plant including analysis and upgrading
of certain plant components, such as Main Control Board, Control Room
Auxiliary Cabinets, Service Water Piping Support, and others. As a result of
this reassessment, it was established that, with the upgrades implemented at the
plant, the Maine Yankee Plant can be safely shut down during an earthqaake

| with a peak ground acceleration of 0.27g.
- In its report " Seismic Margin Review of the Maine Yankee Atomic Power

Station" (NUREG/CR-4826, Vol. 2, dated March 1987), the NRC Staff also
i"

concluded that the overall seismic margin of the plant, including the containment, i

was well above the 0.18g value and, therefore, no upgrading of the seismic |
design was considered necessary. Further, in the Staff report "An Approach to
the Quantification of Seismic Margins in Nuclear Power Plants" (NUREG/CR- )
4334, dated August 1985), it is also noted that prestressed and reinforced i

concrete containment structures have a large seismic margin above the SSE-
level earthquake. |

Additionally, numerous tests and studies conducted since the operating license
review of the Maine Yankee Plant, specifically on shear stress in biaxially
cracked reinforced concrete without diagonal reinforcement bars, have led to
the acceptance of specified allowable shear stress by the American Society of
Mechanical Engineers ( ASME) Boiler and Pressure Vessel Code (Code), Section

i
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III, Division 2, CC-3421.5, for reinforced-concrete containment structures. An
analysis of the Maine Yankee containment structure was conducted in December
1984 by the Licensee and submitted on the Docket as an attachment to letter
MN-85-27, dated February 5,1985. The results of the study indicate that
the controlling peak ground acceleration value is 0.39g for the ASME Code-
allowable tangential shear stress caused by the SSE loading in combination
with design-basis internal pressure and dead loads. This provides additional !

confidence on the ruggedness of the Maine Yankee containment.
Based on the abose, with regard to the Petitioner's concern about the,

adequacy of the Maine Yankee containment structural design for earthquakes
(seismic), the Staff concludes that the Maine Yankee containment is satisfactory
and has adequate margin. The NRC Staff has determined that the design of
the Maine Yankee containment structure without diagonal reinforcement bars
is supported by analysis and poses no undue risk to public health and safety.
Accordingly, Petitioner's requests for NRC action based on the seismic design

I
of the containment are denied. !

1

H. Microfissuring of Low-Ferrite Stainless Stect Weldments

'lhe Petitioner asserts that the Maine Yankee emergency core cooling system
(ECCS), reactor coolant piping, and other large piping have not been adequately f
analyzed for materials degradation to ensure integrity at power operation in j

"

excess of the originally licensed power level or under accident conditions. The
|Petitioner states further that the Atomic Energy Commission's concern with
|

"microfissures"in reactor coolant system welds led to the appointment of a task
force, and prompted studies and reports in 1971 (before heightened awareness
of embrittlement phenomena) that cot.cluded that the microhssures would not '

propagate or grow under foreseeable conditions. 'lhe Petitioner asserts that large
pipe welds next to the reactor vessel have endured 23 years of corrosion, stress,
vibration, and radiation, and may fail, initiating a loss-of-coolant accident, or
may be subject to thermal shock failure initiated by use of the ECCS.

In a safety evaluation dated libruary 25,1972, the NRC Staff concluded that
the low-ferrite stainless steel weldments in large piping at Maine Yankee are
acceptable because the microfissures of the type and density found in the low-
ferrite stainless steel weldments of the Maine Yankee facility do not significantly
impair the strength and capability of the welds, and that removal of the welds
and rewelding could introduce other problems of greater safety significance
than those resulting from the presence of microfissures. This evaluation was
based on information provided by Battelle Columbus Laboratories, Stone and
Webster Engineering Corporation, and Dr. Ernest F. Nippes of Rensselaer
Polytechnic Institute. Furthermore, the Maine Yankee reactor vessel meets
the requirements of 10 C.F.R. { 50.61, " Fracture Toughness Requirements for
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i I
i !

} Protection Against Pressurized Thermal Shock." In addition, the large-diameter i

i pipe welds attached to, or next to, the reactor vessel do not receive sufficient
i radiation to cause embrittlement. Finally, Type 316 stainless steel weld material, '

. in whien the microfissures were discovered, is resistant to corrosion in a PWR i
coolant environment, and the vibratory loads are insufficient to be a concern for4

large-diameter piping.
In a letter to the Petitioner dated May 13,1996, the Staff stated that in order r

_ to determine if there is any long-term safety significance of the microfissures, !

1 the Staff will review the inservice inspection results for the welds identified as - |
being susceptible to microfissures. The Staff has now completed its review of,

the inservice inspection test results for welds susceptible to microfissures. The
|

Staff's review confirmed that no unacceptable indications have been observed :
! during inservice inspection. In addition, pressure tests have not identified any ;

leakage. These tests indicate that 23 years of plant operation have not caused the |
; microfissures to grow to a size detectable by inservice inspection or through-wall ;

i leakage. Plug sample testing was performed by Battelle, Columbus Laboratories,
on the primary coolant system low-ferrite welds (Reference: Battelle's report
dated September 17, 1971, which was transmitted by the Licensee to the NRC-

; by letter dated September 21,1971). As part of the inservice inspection program
.

'

in accordance with 10 C.F.R. 6 50.55a(g), the Licensee has been performing and !

continues to perform ASME Code inspections of large piping welds that may,

; have been susceptible to microfissures at the time of construction. Additional
i

; plug sample testing would not yield any pertinent additional information and is j
j.'

On the basis of the above analyser. inservice inspection, and pressure test
not needed.

,
,'

results, microfissures are not considered a long-term safety-significant issue for !
i

Maine Yankee. Accordingly, the Petitioner's remaining requests for NRC action !
based on asserted microfissures in large pping welds is denied.

'*

4

!a
t

IIL CONCLUSION
,i

6

I

: As explained above, and as requested by the Petitioner, the Staff examined |
the adequacy of containment design and susceptibility of welds to microfissures. ;

2

i For the reasons stated above, no basis exists for taking any further action in |
|~ response to the petition. Accordingly, no action pursuant to section 2.206 is !

; being taken in this matter.
i A copy of this Director's Decision will be filed with the Secretary of the !

Commission for Commission review in accordance with 10 C.F.R. 6 2.206(c) of j

. the Commission's regulations. As provided by this regulation, this Director's
i Decision will constitute the final action of the Commission 25 days after
4-
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issuance, unless the Commission, on its own motion, institates a review of the
Decision within that time.

FOR THE NUCLEAR
REGULATORY COMMISSION

Frank J. Miraglia, Jr., Acting
Director

Office of Nuclear Reactor
Regulation

Dated at Rockville, Maryland,
this 20th day of November 1996.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION |

|

*

OFFICE OF NUCLEAR REACTOR REGUs.ATION
i
1

Frank J. MiragIla, Jr., Acting Director

in the Matter of Docket Nos. 50 282 ]
50-306

72-10

NORTHERN STATES POWER
,

COMPANY )
(Prairie leland Nuclear Generating |

Plant, Units 1 and 2) November 27,1996

The Acting Director of the Office of Nuclear Reactor Regulation denies a
petition dated June 5,1995, submitted to the Nuclear Regulatory Commission
(NRC) by the Prairie Island Coalition Against Nuclear Storage (PICANS), now
known as the Prairie Island Coalition, and the Nuclear Information and Resource

Service (Petitioners) requesting that the NRC immediately suspend the operating
licenses for Prairie Island Nucicar Generating Plant, Units 1 and 2, operated by
the Northern States Power Company.

Petitioner presented four concerns. Prairie Island steam generators are
suffering from tube degradation and may rupture unless proper testing is
conducted and corrective actions are taken, The Prairie Island reactor vessel

i head penetrations have stress-corrosion cracks which, if not found and corrected,'
| may result in a catastrophic accident involving the reactor control rods. Plans for

unloading dry cask storage units in an emergency were not properly reviewed
| by the NRC and do not satisfy NRC requirements. Finally, the physical integrity
| of the Prairic Island crane requires physical testing and a safety analysis before
! 'uture crane use following its handling of a heavy load for an extended period
| Gne.
I x the reasons explained in the Director's Decision, the Acting Director

s .Judes that inadequate bases exist for granting Petitioners' request.
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DIRECTOR'S DECISION UNDER 10 C.F.R. 6 2.2%

I. INTRODUCTION

On June 5,1995, the Nuclear Information and Resource Service and the
Prairie Island Coalition Against Nuclear Storage (PICANS), now known as the
Prairie Island Coalition (Petitioners), filed a petition pursuant to section 2.206 of
Title 10 of the Code of Federal Regulations (10 C.F.R. I 2.2%) requesting that

. the Nuclear Regulatory Corr. mission (NRC) immediately suspend the operating
licenses for Prairie Island Nuclear Generating Plant, Units 1 and 2, operated by
Northern States Power Company (NSP or Licensee).

IL BACKGROUND

As a basis for their request, Petitionc: presented four concerns which are
summarized as follows: (1) The Prairie Island steam generators are suffering
from tube degradation and may rupture usless proper testing is conducted
and corrective actions are taken; (2) the Prairie Island reactor vessel head
penetrations (VHPs) have stress-corrosion cracks which, if not found and
corrected, may result in a catastrophic accident involving the reactor control rods;
(3) plans for loading and unloading of dry cask storage units in an emergency,
which include storage of irradiated components in the fuel transfer canal, were
not properly reviewed by NRC and do not satisfy NRC requirements; and (4)
the physical integrity of the Prairie Island crane used to lift the dry cask for
Prairie Island's spent fuel requires physical testing and a safety analysis before
future crane use following its handling of a heavy load for an extended ' '4
of time.

By a letter dated June 19,1995, the Director of the Office of Nuclear Reactor
Regulation (NRR) denied the Petitioners * request for immediate suspension of
Prairie Island Units 1 and 2 licenses. The Director stated that the NRC Staff's
review of the petition did not identify any safety issues warranting immediate
action at the Prairie Island Nuclear Generating Plant. The Director also stated
that the NRC Staff would issue a Director's Decision addressing Petitioners'
concerns within a reasonable time.

PICANS submitted a letter to the Chairman of the NRC dated June 21,1995,
which reiterated the concerns raised in the petition and requested an evening
public hearing within the vicinity of the Prairie Island facility. In a July 12,
1995 response, the NRC Staff informed PICANS that an evening public hearing
was not warranted at that time but that the request would again be considered at
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the time of issuance of the Director's Decision.' PICANS was further informed
that the concerns raised in the June 21,1995 letter would be addressed in the
Director's Decision.

On February 19, 1996, Petitioners filed an addendum to their petition
raising further concerns regarding steam generator tube cracking and requested
that Prairie Island Unit I not be allowed to return to operation until certain
inspections of steam generator tubes were conducted. In a March 1,1996
response, the Director of NRR denied Petitioners * request for action concluding
that no safety issues warranting immediate action had been identified.

On March 13,1996, Petitioners submitted another addeudun. to the petition
raising additional concerns regarding steam generator tube cracking at Prairie
Island and again requesting that the NRC require that Prairie Island Units I
and 2 be placed in mid-cycle outages for the purpose of steam generator tube
inspections. Petitioners fmther requested an informal public hearing if the NRC
determined that such testing need not be conducted.

In an August 21,1996 response, the Director of NRR concluded that the
addendum did not raise any safety issues warranting immediate action and that
an informal public hearing wa not warranted at that time.

Petitioners' concerns are addressed below. In addressing these issues, I have
considered the concerns expressed by the Petitioners in the letters of June 21,
1995, February 19,1996, and March 13,1996.

III. DISCUSSION

A. Steam Generator Tube Degradation

The steam generators used at pressurized water reactors (PWRs) are large heat
exchangers that use the heat from the primary reactor coolant to make steam
in the secondary side to drive turbine generators which generate electricity.
The primary reactor coolant flows through tubes contained within the steam
generator. As the coolant passes through the steam generator tubes, it heats
the water (i.e., secondary coolant) on the outside of the tubes and converts it
to steam which drives the turbine generators. Steam generator tubes made
from mill-annealed alloy 600 have exhibited a wide variety of degradation
mechanisms. Such material has been used in a number of steam generators
at commercial nuclear facilities, including the steam generators at Prairie Island
Units I and 2. These degradation mechanisms include mechanically induced
(e.g., fretting wear, fatigue) and corrosion-induced (e.g., pitting, wastage, and
cracking) degradation.

' fur the reasons set out in the cover leuer transnumng stus Decimon, the NRC Stafr has again deternuned that
an evemng pubhc heanns is not warranied
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Steam generator tubes constitute a significant portion of the reactor coolant
pressure boundary. As a result, the structural and leakage integrity of the

'
boundary is important in ensuring the safe operation of the plant. A loss of

!

steam generator tube integrity has potential safety implications, as noted by I

the Petitioners, namely, (1) the loss of primary coolant which is needed to,

cool the reactor core and (2) the potential for leakage of radioactive fission
products into the secondary system where their isolation from the environment

1

cannot be ensured. As a result of the importance of this portion of the reactor |
coolant pressure boundary, NRC has regulations on maintaining the structural j
and leakage integrity of the steam generator tubes. 'Ihe overall regulatory
approach to ensuring that steam generators can be safely operated consists of
the following:

(1) Technical specification requirements to ensure that the likelihood of,

'

steam generator tube rupture events is minimized, including
(a) periodic inservice inspection of the tubing,
(b) plugging or repair of tubing found by inspection to be defective,

and j
(c) operational limits on primary-to-secondary leakage beyond which

the plant must be shut down.
(2) Analysis of the design-basis steam generator tube rupture event to I

demonstrate that the radiological consequences meet 10 C.F.R. Part !
100 guidelines.

(3) Emergency operating procedures for ensuring that steam generator tube
,

rupture events can be successfully mitigated. !

Steam generator tube degradation can be detected through inservice inspec-
tion of the steam generator tubet These inspections are generally required by
a plant's Technical Specifications which specify the frequency and scope of the
examinations along with the tube repair criteria. In the 1970s, wastage (i.e.,
general tube wall thinning) and denting (mechanical deformation of the tube)
were the dominant degradation mechanisms being observed. These degradation
mechanisms were re'dily detectable with the bobbin coil inspection method and
were effectively co6olled or eliminated, in pait by improvements in water
chemistry. Stress-corrosion cracking (SCC) emerged in the mid-1980s as the
dominant degradation mechanism affectirg the steam generator tubes. SCC can
be oriented axially along the tube or c9cumferentially around the tube, or can
consist af a combination of axial and circumferentially oriented cracks. SCC
that has an axial orientation can be detected with a bobbin coil probe. The
capabilitiu of the bobbin coil inspection method at detecting axially oriented
cracks depend on such factors as the location of the cracking, interfering signals,
and the data analysis procedures.

Circumferentially oriented SCC emerged as a significant problem affecting
the industry in the late 1980s. The bobbin coil probe is generally insensitive
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to such cracking (i.e., circumferential SCC); as a result, locations susceptible
to circumferential SCC may need to be examined with techniques other than l

the bobbin coil. llistorically, probes such as the motorized rotating pancake i
coil (MRPC) probe have been used to detect circumferential SCC at k) cations I

susceptible to such degradation. Recently, more advanced probes (e.g., Zetec
Plus-Point probe which contains a plus-point coil) have been used.

Deficiencies have been identified in certain utility inspection programs for
detecting SCC, particularly circumferentially oriented SCC. Potential deficien-
cies include using inappropriate probes for inspeuting locations susceptible to I
circumferential cracking, not optimizing the test methods to minimize electrical
noise and signal interference, and not being alert to plant-unique circumstances
(e.g., dents, copper deposits) which may necessitate special test procedures found
unnecessary at other similarly designed steam generators or not included as part
of a generic technique qualification.

Even though deficiencies in eddy-current inspection programs have been
identified, operating experience indicates that steam generator tube integrity
can be maintained at a plant when appropriate eddy-current data acquisition
(including probe selection) and data analysis procedures are used, when the
data analysts have been properly trained, when the intervals between inspections
are determined based on the inspection findings, and when the operating
environment of the steam generator tubes is controlled (e.g., water chemistry
control). Adequate tube integrity has historically been achieved at plants through

)inservice inspections that involved the use of bobbin and MRPC probes. In some
|

instances, operating intervals were shortened between inspections to ensure tube '

integrity.
Nevertheless, inspection findings at the Maine Yankee Atomic Power Station

in 1994 and 1995 raised concerns that large circumferential cracks could
J

develop over the course of an operating interval or that a large number of
|

circumferential cracks may be present if a facility was not using appropriate
inspection techniques. As a result of these inspection findings, the NRC Staff
issued Generic Letter (GL) 95-03, "Circumferential Cracking of Steam Generator
Tubes," on April 28,1995, which (1) requested affected licensees to evaluate
recent experience (including the Maine Yankee experience) concerning the
detection and sizing of circumferential cracks and the potential applicability
of this experience to their plants; (2) on the basis of the results of this

| cvaluation, including past inspections and the results thereof, and other relevant
factors, requested affected licensees to develop a safety assessment justifying
continued operation until the next scheduled steam generator tube inspections
were performed at their plants; and (3) requested that licensees develop and
submit their plans for the next steam generator tube inspection as they pertain
to the detection of circumferential cracks.
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Subsequent to the issuance of GL 95-03, the Petitioners made the following
requests with respect to steam generator tubes at Prairie Island Units I and 2:
Request (a) -

nat all peam generator tubes in Prairie Island Unit 2 be given a full length inspection
utilizing the more comprehensive and proactive battery of tests employed at Maine Yankee'

during NSP's 1995 outage. Petitioners specincally demand that the Zetec Plus Point Probe

and any state of the art, eddy current probe for corrosive cracking be employed at Prairie
Island 2 during Outage 17 scheduled to end June 15,1995.

Request (b) -

That if the Zetec Plus Point Probe and any state of the art probe are not employed during the
mid-June 1995 outage, then reactor Unit 2 be taken immediately off-line until such time these

specine Zetec Plus Point Probe and any state of the art, eddy current probe for corrosion
cracking are completed.

| Request (c) -

nat Pratrie Island Unit I immediately be placed into a mid-cycle outage to perfonn the NRC
requested actions outhned in Generic Letter 954)3. In addition. all Unit I steam generator
tubes be inspected through the use of the Zetec Plus Point Probe and any state of the art,
eddy current probe for corrosion cracking.

| NSP submitted its response to the generic letter for Prairie Island Units 1
and 2 by letter dated June 27, 1995. As discussed below, the information
submitted provides no indication of an active circumferential crxk mechanism
at the Prairie Island units, nor does it suggest any significant concern regarding
the potential for large, undetected circumferential cracks at these units.

The Prairie Island Unit 2 steam generators were last inspected in June 1995.
This inspection included a 100%, full-length inspection with the bobbin probe.
In addition, a 100% inspection was performed with a combined MRPC/Plus-
Point probe from the hot-leg tube end to 3 inches above the tubesheet. Most row
I and 2 U-bends were also inspected with the MRPC/Plus-Point coil. The bobbin
probe is appropriate for performing the general-purpose, full-length inspection
of the tubing because of its capability to detect flaw geometries exhibiting an.

axial component (e.g., corrosion thinning and wastage, mechanically induced
wear, pitting, and axial cracks). The bobbin inspection was supplemented j

,

by inspections with a combined MRPC/Plus-Point probe to provide enhanced j
sensitivity to detecting cracks. These inspections encompassed the areas of axial
crack activity with the bobbin coil probe and, in addition, the locations most
vulnerable to circumferential cracking with the MRPC/Plus-Point coil.

NSP reports that the Prairie Island Unit I steam generators were last inspected
in January 1996. This inspection included a 100% full-length inspection with
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the bobbin probe, except for rows I and 2 U-bends. Rows I and 2 U-bends
were examined with MRPC/Plus-Point. All hot-leg tubes were examined with
rotating probe technology (including Plus-Point) from the tube end to 6 inches
above the top of the tubesheet. All sleeves were examined full length with the
Plus Point rotating coil.

In additica, NSP's response to the generic letter addressed, in part, each of
five locations at which circumferentially oriented degradation has historically
occurred in Westinghouse steam generators. These locations are places where
there is significant axial stress associated with variations in tube geometry and
include (1) tube expansion transition areas. (2) dented top-of-tubesheet locations
in partial roll-expanded tubes (described below), (3) dented tube-to-tube support
plate intersections, (4) small-radius U-bends, and (5) sleeve joints. Significant
axial stress would contribute to the development of circumferential cracking.

Regarding the first and second categories, the tubes at Prairie Island are roll
expanded over only the lower portion of the tubesheet depth (i.e., partial roll ex-
pansion). NSP reports that the incidence of circumferential cracks at expansion
transitions where the tubes have received a partial-depth expansion has been
negligible industrywide. For Prairie Island Unit 1, the 100% MRPC/Plus-Point
inspection in the tubesheet regions in January 1996 did not find any circum-
ferential indications in the in-service tubes. Similarly, for Prairie Island Unit
2, the MRPC/Plus-Point inspections in the tubesheet regions did not identify
circumferential indications.

With regard to the third category, circumferential SCC at dented tube support
plate intersections has only_ been reported at a limited number of plants. In
addition, dented regions have exhibited both axial and circumferential SCC with
axial SCC typically being the more frequently observed degradation mechanism.
Axial SCC at dented locations can be detected with the bobbin probe. Although
NSP has not reported performiag MRPC or Plus-Point examination at the
support plates, it has examined 100% of these locations using a bo'obin probe
and has not reported any axial cracking. Not detecting any axial cracking gives
confidence that widespread circumferential SCC is not occurring.

Regarding the fourth category, SCC in the small-radius (row I and some row
2) U-bends has been extensive in Westinghouse steam generators. 'Ihis cracking
has been predominantly axial, with only isolated instances of nonaxial cracks.
NSP reports that the small-radius U-bends are routinely inspected with the
MRPC. In January 1996, the Licensee inspected 100% of rows 1 and 2 U-bends
on Prairie Island Unit I with the MRPC/Plus-Point and found no indications.
The June 1995 inspectima at Prairie Island Unit 2 with the MRPC/Plus-Point
probe looked at the majority of small-radius U-bends and found one axial and
ne circumferential indications.

Regarding the fifth category, during the January 1996 inspection in Unit
1, all in-service and new sleeves were examined full length with Plus-Point.

303

!
|

|



Indications were fcond in the upper sleeve weld region of sixty-one ABB
Combustion Engineering welded tubesheet sleeves. Dese indications were
characterized as single or multiple circumferential indications or volumetric
indications. All of these sleeved tubes with circumferential indications were
removed from service by sample removal and/or plugging. The volumetric
indications were evaluated and indications located within the pressure boundary
were plugged. No sleeves are installed in Unit 2. Sleeves were installed in Unit

I to address forms of tube degradation (e.g., axial cracking and intergranular
attack) other than circumferential cracking.

In response to the large number of indications identified in the upper sleeve
welds of ABB Combustion Engineering welded tubesheet sleeves during the
January 1996 Unit I outage, the NRC Staff held discussions and meetings with
the Licensee to determine the root cause of the indications. NSP pulled five
sleeve / tube samples during the outage to perform metallurgical analysis on and
determine the root cause of the indications. Four of the removed tubes contained
circumferential indications and one contained a volumetric indication. NSP
started up Unit I on hiarch 3,1996, and committed to perform a mid-cycle
outage to perform additional inspections unless the results of the metallurgical
analyses from the pulled sleeves indicated that additional inspections would not
be warranted.

ABB Combustion Engineering performed the metallurgical examinations,
with third-party review by the Electric Power Research Institute. The results
showed that the sleeve weld indications were not service induced. Instead, they
were original fabrication flaws that were the result of faulty cleaning of tube
surfaces prior to welding. The examinations of the tube samples revealed that
the sizes of the flaws were such that the structural integrity of the welds was not
compromised. None of the flaws showed any indication of having propagated in
service. Since the indications were not service induced, the NRC Staff agreed
that a mid-cycle outage to perform further inspections was not necessary.

ABB Combustion Engineering is currently revising its topical report on
sleeving to incorporate improved cleaning techniques prior to installation of
sleeves, in order to prevent such flaws in the future. NSP plans to submit
an amendment to the NRC for review to adopt the revised ABB Combustion
Engineering topical report prior to installation of CE sleeves.

After GL 95-03 was issued, additional information from inspections per-
formed at hiaine Yankee and the destructive examination of several tubes re-
moved from hiaine Yankee became available. This additional information ap-
pears in NRC Information Notice 95-40, " Supplemental Information Pertaining
to Generic Letter 95-03, 'Circumferential Cracking of Steam Generator Tubes.'"
This information led to the conclusion that the tubes with the largest indications ;
at hiaine Yankee continued to exhibit adequate structural integrity at the time '

they were found. This was attributable, in part, to the crack morphology as
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discussed in the Information Notice. As a result, adequate tube structural in-
tegrity was ensured for the operating interval between inspections, even though
the MRr'C probe, rather than the Plus-Point probe, was used during the earlier
inspections.

As mentioned above, the safe operation of the steam generators is ensured
by performing inspections and repairing defective tubes, limiting the operational
leakage through the steam generators, analyzing a design-basis steam generator
tube rupture event to demonstrate acceptable radiological consequences, and
having appropriate emergency operating procedures in place. As discussed
above, the Staff believes that the inspection probes used during the May 1994
and June 1995 outages at Prairie Island Units I and 2, respectively, were
adequate to provide reasonable assurance of tube integrity. In addition, NRC
requires an operational leak rate limit to provide reasonable assurance that,
should a leak occur during service, it will be detected and the plant will be shut
down in a timely manner before rupture occurs and wnh no undue risk to public
health or safety,

Therefore, on the basis of (1) the fact that appropriate steam generator
tube hispections have been performed, (2) monitoring of primary-to-secondary
leakage is being conducted, and (3) the fact that appropriate emergency operating
procedures are in place, the NRC Staff has concluded that the Petitioners' request
for the shutdown of Prairie Island Units I and 2 until full-length tube inspections
are completed using the Zetec Plus-Point probe and any state-of the-art eddy-
current probe should be denied.

B. Vessel IIcad Penetration (VIIP) Cracking

he Petitioners contend that the VHPs at Prairie Island Units I and 2 are
likely to have stress-corrosion cracks which, if not found and corrected, may |

result in a catastrophic accident involving reactor control rods. The Petitioners
also contend that VHPs in PWRs in France, Belgium, Switzerland, and Sweden
are cracking and that French data indicate that the cracking mechanism will not
necessarily produce a detectable leak prior to a break that would initiate a serious

accident. The Petitioners further contend that failure of a VHP could cause
the ejection of a control-rod drive mechanism (CRDM), resulting in a loss of
control of the reactor and/or a serious leak that could not be isolated and thereby

.

I

could induce a loss-of-coolant accident. The Petitioners request immediate, full
inspection of all VHPs in Units 1 and 2 for cracking using state-of-the-art eddy-
current testing. The Petitioners also request that NRC immediately suspend the i

operating licenses of both units until the VHPs are inspected.
This same issue has been the subject of a recent Director's decision under

10 C.F.R. 6 2.206 issued by the Director of NRR. See All Pressuri:ed Water
Reactors, DD-95-2,41 NRC 55 (1995). There, the NRC Staff concluded, after

1
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reviewing the information referred to by that Petitioner, that the likelihood of
the formation of circumferential cracks is small, the likelihood of forming small
axial cracks is higher, and that leaks would develop before catastrophic failure of
a VHP would occur. His would result in the deposition of boric acid crystals on,

the vessel head and surrounding area that would be detected during surveillance
walkdowns. He Petitioners contend that this conclusion is not supportable as ]
liench data indicate that the cracking mechanism will not necessarily produce '

a detectable leak pior to a break that would initiate a serious accident.
The NRC Staff's review of the fiench data does not support the Petitioners'

contention that a crack would not be detected due to leakage prior to catastrophic
failure. Topical reports submitted to and reviewed by the NRC Staff indicate
that cracks in the CRDM VifPs would need to grow well above the reactor
vessel head before reaching a critical size that would lead to the catastrophic j

1 failure of a CRDM VHP. The portion of the crack above the head would leak
! well before the critical size is reached.

He circumferential crack at the liench reactor was very small relative
to the size flaw that would jeopardize structural integrity. Furthermore, the
circumferential crack initiated from the exterior of the VHP which is more
susceptible to circumferential cracking. His situation occurred after a small

l

axial throughwall crack leaked. Thus, it is expected that leakage would be
detected long before significant circumferential cracking could occur. Of
the numerous VHP inspections in Europe, Japan, and the United States, no |
additional cases of circumferential cracking have been observed. The members !

of the Westinghouse, Babcock & Wilcox, and Combustion Engineering Owners
1

Groups through Nuclear Energy Institute submitted acceptance criteria for both I

axial and circumferential cracking to the NRC for review and approval. The I

acceptance criteria were partially accepted by the NRC Staff. He criteria
j for axial cracking were accepted as proposed. The criteria for circumferential

cracking were rejected. Any circumferential cracks found must be reported to
the NRC Staff for disposition. If VHP cracking violated the above acceptance,

criteria, the NRC Staff would review the Licensee's plan for monitoring or repair
: of the crack.
! Finally, a foreign reactor developed extensive circumferential cracking in

VHPs as a result of two major demineralizer resin ingress events in the early
1980s. He NRC Staff issued a request for additional information to NSP on
September 25,1995, to determine if any similar resin ingress events had occurred
at Prairie Island. The Licensee responded to the NRC Staff on October 24,1995,,

that there have bee. au tesin ingress events at Prairie Island.
De NRC Staff has closely monitored VHP cracking experience in the U.S.

and abroad and has reviewed extensive evaluations of VHP cracking. The
evaluations and operating experience indicate that it is highly unlikely that
significant circumferential cracks could develop and that there is significant
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margin % tween the flaw sizes that would result in detectable leakage and the flaw
sizes that ~ould jeopardize structural integrity. Thus, the Staff has ccncluded
that VHP crading is not a safety concern at this time. To ensure that VHP
cracking continues to be properly monitored and controlled, the NRC is in the

'

process of preparing a Generic Letter requesting addressees to describe their
program for ensuring the timely inspection of PWR CRDM VHPs and other
VHPs. This letter was issued for public comment on August 1,1996.

Accordingly, the requests made by the Petitioners for the shutdown of the
Prairie Island units and inspection of the VHPs with enhanced inspection
techniques is denied. As explained above, the NRC Staff has concluded that no
substantial health and safety issues have been raised by the Petitioners.

C. Unloading of Dry Cask Storage Units

Spent fuel discharged from a reactor core is stored on site in a spent fuel pool
prior to transfer to the U.S. Department of Energy (DOE) for final deposition.
Typically, one-third of a reactor core is discharged every refueling outage
(approximately every 18 months in the case of each of the Prairie Island units).
The Licensee concluded several years ago that it would reach maximum capacity
in its spent fuel pool in 1994, prior to availability of a DOE repository for storage
of spent fuel. To support the need for continued storage of spent fuel at the
reactor site, the Licensee applied to NRC for a license to store spent fuel in an
onsite independent spent fuel storage installation (ISFSI). NRC issued Materials
License No. SNM-2506 to NSP on October 19, 1993, for receipt and storage
of spent fuel at the ISFSI on the site of the Prairie Island Nuclear Generating
Plant. Materials License No. SNM-2506 allows NSP to use the TN-40-type
casks for storage at its ISFSt. The 'IN-40, a metal cask system, is designed to
store forty PWR spent fuel assemblies in each cask. Dimensions of the cask
(with protective cover) are 202 inches high with an outside diameter of 103.5
inches. A loaded TN-40 storage cask weighs 109.3 metric tons.

On April 28, 1995, a public meeting was h' eld in Red Wing, Minnesota,
' to present NRC inspection findings related to dry cask storage activities at the

Prairie Island plent. Questions were raised by members of the public as to how
the Licensee would unload the spent fuel in a dry storage cask, if it became
necessary, i.e., would there be enough empty fuel racks in the spent fuel pool
to accommodate unloading of the cask.

In a letter to the NRC dated May 3,1995, the Licensee submitted a pir.n
for unloading the TN-40 cask in response to the questions raised at the April
28, 1995 meeting. In that letter, the Licensee stated that some of the fuel
racks in the spent fuel pool contain nonfuel-bearing components, which could i

be rek>cated to a temporary location in the fuel transfer canal. Alternatively, !
'

it may be possible for the components to be stored temporarily in the TN-40
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cask, should it become necessary to unload a cask. In the latter case, even
though the TN-40 cask being returned to the spent fuel pool may no longer be
qualified to hold spent fuel, it quite possibly could still safely hold irradiated
nonfuel-bearing components.

The Petitioners raised issues concerning compliance with 10 C.F.R. 5 50.59
and the need to make changes to Technical Specifications in order to use
the fuel transfer canal for nonfuel-bearing components under the Licensee's
plan. Petitioners also stated that section 50.59 requires a safety analysis and
amendment to the operating license with a public hearing whenever a change
occurs in Technical Specifications for spent fuel pool and reactor transfer canal

,

use. Petitioners further stated that a safety analysis is essential when a Technical
Specification change occurs.

The need for a change to the Technical Specifications and the process to be )
followed under section 50.59 are two separate, but related, issues. With regard '

to the Prairie Island Technical Specifications, the plan proposed by the Licensee
in its letter of May 3,1995, for dealing with the need to unload a cask, would not
involve a change to Technical Specifications because Technical Specifications
do not address use of the fuel transfer canal nor do they address movement

;
of nonfuel-bearing components within the spent fuel pool. Praide Island's
Technical Specification 3.8 specifies operating limitations associated with fuel-
handling operations and core alterations only. Further, the fuel transfer canal
is not classified as a reactor safety system. The fuel transfer canal provides no
protection for the reactor, nor does it mitigate the consequences of a postulated
accident to the reactor. The fuel transfer canal is a component of the fuel storage
and fuel handling systems, which is considered a plant auxiliary system rather j
than a reactor safety system. As use of the fuel transfer canal in the Licensee's ;

plan does not involve a change to the Technical Specifications, an amendment
|

for this reason would not be required and the opportunity to request a public !

hearing with regard to a Technical Specification change would, therefore, not |
arise. |

With regard to section 50.59 of Title 10 of the Code of Federal Regulations, I
that provision allows a Licensee to make changes to its facility and procedures
as described in the Final Safety Analysis Report (FSAR) without prior approval
from NRC, provided a change in Technical Specifications is not involved (which,
as described above, is met in this instance) and an unreviewed safety question

| does not exist. Before moving the nonfuel-bearing components to temporary
| storage racks in its fuel transfer canal, NSP would need to determine if this use

| of the transfer canal changes the facility or procedures as described in the FSAR.
| If NSP determines that a change has been made to the facility or procedures
'

as described in the FSAR, then a safety evaluation pursuant to section 50.59 is
required to be performed by the Licensee. If a Technical Specification change

j were needed (not the case as discussed above), or an unreviewed safety question

!
i
'
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existed, NRC review and approval would be required. Otherwise, the Licensee
could make the modifications without prior NRC approval. Licensees submit
a list of modifications that were performed under section 50.59 without NRC
approval to NRC annually.

'Ihe Licensee did not fail to comply with the requirements of section 50.59
by presenting a plan for retrieval of fuel from a cask, which included an option
to place nonfuel-bearing components in the fuel transfer canal. At the time
a cask unloading is deemed necessary, the Licensee can evaluate the specific
modifications needed to implement the plan and determine whether section 50.59
is applicable. j

When applying for the license, NSP performed an accident analysis, in its |
Safety Analysis Report, as required by NRC regulations.2 In its Safety Evaluation
Report dated July 1993, the NRC Staff reviewed the Licensee's accident analysis
and determined that " Dose equivalent consequences, from a single cask, to any
individual, from direct and indirect radiation and gaseous activity release after
postulated accident events, are less than the 50 mSv (5 rem) limit established
in 10 CFR 72.106(b)." Additionally, in its Environmental Assessment, dated
July 28.1992, the NRC Staff assessed the accident dose at the Prairie Island
site boundary as: "a small fraction . of the criteria specified . . , " and
found that: 'These doses are also much less than the Protective Action Guides
established by the Environmental Protection Agency (EPA) for individuals
exposed to radiation as a result of accidents . . " Because it has been shown
that the dose equivalent from a single cask to any individual from postulated
accident events is not in excess of the levels required for taking protective actions
to protect public health, the NRC Staff considers that a time-urgent unloading
of the TN-40 cask is not a likely event.

Even if such an unlikely accident occurred and the Licensee determines that
corrective actions may need to be taken to maintain safe storage conditions, I

options are available. This may include returning the cask to the auxiliary
building and/or the spent fuel pool for repairs. Once the cask is in the spent
fuel pool, it does not necessarily have to be unloaded to maintain safe storage
conditions. In addition, the Licensee may have other options available to cover
this unlikely contingency, including temporary storage of spent fuel in a spare
storage cask or use of an existing certified transportation cask. The Licensee
would have time to consider these and other available options in such an unlikely
evert.

2 The 1.icenwe analyzed ac:i&nts clamhed as Design Events lit and IV. as desenbed in ANst/ANS 57 9, " Design
Cnieria for an Independent Spent ruel suorage Instalianon (Dry storage Type)" Design Event til consists of that
set of infrequent events that could reasonably be expected to occur dunng the hfeume of the IsrSt. Iksign Event
IV stmsssts of the events that are postulated because their consequences may resub in the maxinmm potential
ingact on the imnedsate environs Included among the scenanos considered under Design Event IV was a loss
of conhnement barner temhng to an immediate release of radimctivity
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Petitioners also raise an issue concerning the necessity to offload both the
entire reactor core and a TN-40 cask simultaneously. NRC has no requirement
for licensees to maintain the spent fuel capacity to offload the entire core at
once. Prairie Island normally offloads only one-third of the core during refueling
outages. li NSP determines the need to offload the entire core during a refueling
outage, NSP can install temporary fuel racks in the cask laydown area in the
spent fuel pool. Therefore, a cask could not be unloaded for the short time
that temporary racks are installed in the cask laydown area. The Staff does not
wew this as a problem for two reasons. First, the probability that a cask would
require unloading at the sanv time a full-core oftload is in process is extremely
small. Second, in the event it became necessary to unload a cask, fuel could be
placed back into the reactor vessel and the temporary fuel storage racks could
be removed. As discussed above, time-urgent unloading of a TN-40 cask is
extremely unlikely. He cask could then be unloaded after the cask laydown
area was cleared of the temporary fuel storage racks.

In addition to ensuring that a TN-40 cask could be unloaded if necessary, the i

Licensee's plan also provides assurance with regard to spent fuel retrievability.
Subpart F of 10 C.F.R. Part 72 provides general design criteria for ISFSis
and rnorbored retrievable storage installations. Section 72.122 sets overall
requirements and 10 C.F.R. 6 72.122(1) provides for retrievability of the fuel and
states: " Storage systems must be designed to allow ready retrieval of spent fuel
or high level radioactive waste for further processing or disposal." The NRC
Staff concluded in a May 5,1995 letter to the Licensee that the ability to unload
a TN-40 cask if necessary in accordance with the Licensee's plan would satisfy
this fuel retrievability provision.

Finally, Petitioners state that the wrong NRC department reviewed and ap-
proved NSP's plan for retrievability of irradiated fuel. The Office of Nuclear
Material Safety and Safeguards (NMSS)is responsible for licensing and regulat- |
ing all issues under Part 72, including issues related to the design requirements jfor ISFSis. Therefore, NMSS is the correct NRC office to review whether the

;

Licensee's plan met section 72.122(l). As discussed above, the Licensce's plan
does not involve a Technical Specification change. Accordingly, NRR review
of such a change would not be required. If, upon implementing its plan, the
Licensee determined that a safety evaluation pursuant to section 50.59 was re-
quired, NRR review and approval would be required only if an unreviewed |safety question existed.

With regard to the requests made by the Petitioners, there is no basis for
suspending NSP's operating licenses for the Prairie Island units until a safety ,

analysis is completed, reviewed, and approved by NRC, and until NSP's licenses |
are amended and public hearings have been held. If NSP plans to implement j
a specific plan to utilize the fuel-transfer canal which changes the facility or
procedures as described in the FSAR, then an evaluation pursuant to section
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50.59 would be required at that time, which would not require prior NRC !
approval unless an unreviewed safety question exists or a change to Technical !

Specifications is required. '

i

D. Aus31iary Building Crane |

Petitioners contend that a recent incident at Prairie Island on May 13,1995, '

involving the crane used to lift the dry cask for Prairie Island's ISFSI, requires 1

physical testing and safety analysis before future crane use. The incident resulted

in the crane holding the 123.75 ton cask above the surface of the reactor pool for |
16 hours. He Petitioners assert that the incident could have caused metal fatigue

{
within the crane's structure and the cables attached to the crane. Also, Petitioner
Prairic Island Coalition asserts in its June 21, 1995 letter to the Chairman of i

the NRC that the crane, its cable, and its cable mechanisms were not designed I

to withstand holding nearly a maximum load for 16 hours. i

ne Prairie Island aaniliary building crane was upgraded in 1992 in ac-
cordance with the provisions of Topical Report EDR-l(P), "Ederer Nuclear i
Safety-Related Extra Safety and Monitoring (X-SAM) Cranes." He crane is
designed and tested in accordance with the NRC Staff's guidance as outlined
in NUREG-0554," Single-Failure-Proof Cranes for Nuclear Power Plants," and
NUREG 0612, " Control of Heavy Loads at Nuclear Power Plants " |

De Staff evaluated the design of the auxiliary building crane and the liftmg
|

device for the cask as part of its review of the dry cask ISFSI. This crane system
{is designed so that a single failure will not result in the loss of the capability 1

of the system to safely retain the load (this design is known as single-failure I
proof). The crane is designed to handle a rated load of 125 tons and is capable i
of raising, lowering, and transparting occasional kiads, for testing purposes, of '

25% higher than the rated load without damage or distortion to any crane part.
All parts of the crane that are subjected to dynamic strains, such as gears, shafts,
drums, blocks, and other integral parts, have a safety factor of five (i.e., they are
designed to lift five times the design-rated load). The book has a design safety
factor of ten and was subjected to a 200% overload test followed by magnetic
particle inspection prior to initial operation. Protection against wire rope wear
and fatigue damage are ensured by scheduled inspection and maintenance. The
special lifting device used for cask movement is designed to support six times
the weight of the fully loaded cask and was subjected to a 300% overload test
by the manufacturer. He lifting device undergoes dimensional testing, visual
inspection, and nondestructive testing every 12 months (plus or minus 259).

A sinF e-failure-proof crane, such as the crane at Prairie Island, that hasl

become immobilized by failure of components while holding a load, is able
to hold the load or set the load down while adjustments or repairs are r de.
Safety features and emergency devices permit manual operation to accomplish
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this task. Two separate magnetic brakes are providad as well as an emergency f
drum band brake. Each magnetic brake provides a braking force of at least i
150% of rated load. The emergency drum brake ensures that the load can be
safely lowered even if power is lost to the crane. Because of the large design
margins and the ability to withstand a failure of any single component, the NRC
Staff does not postulate a load drop from a single-failure-proof crane. I

'After the incident on May 13, 1995, the Liceny.ec ternporarily removed the
crane from service for testing. The Licensee and the crane vendor performed
testing on the crane to analyze the event and ensure that the crane was operable.
The Licensee's analysis of the May 13,1995 incident found the problem to be
an improperly calibrated load cell (a load cell is a device that measures the load

being lifted by the crane and provides input to an overk)ad-sensing device). It
,

was determined that the actual load was less than what was being sensed by the
|

overload-sensing device. The function of the overload-sensing device is to stop i
the operation of the crane when the load reaches a predetermined value. This !
prevents loading the crane beyond its rated load by maintaining loads within the j
design working limit, thereby maintaining safety and the physical integrity of

!
the crane system. ;

Since the design-rated load of the crane was not exceeded during the incident, )
there is no reason to assume that the crane cannot continue to operate safely, i
Even if the rated load had been exceeded, an analysis would be needed I

to determine how much the rated load was exceeded and if that amount is i

significant. When crancs are built, manufacturers conduct proof tests at a load {
above rated load. The proof test for this crane was 25% higher than the 125-ton '

design-rated load for the main hoist (i.e., the proof test was 156.25 tons). 1

With regard to the Petitioners' comment about mel fatigue, metal fatigue
is a condition that results from cyclic stress. Cyclic stress is produced by
repeated loading and unloading. The crane is designed to handle all loading
and unloading cycles during the life of the plant, including construction and
operating periods. A single static (constant) load such as the load in question, 1

does not produce the cyclic stress that causes metal fatigue. The Petitioners' |

contention that it was nevrr r~ 7mplated that the Prairie Island polar crane hold
a load of 123,75 tons : ' e v.urface of the reactor pool for 16 hours
is incorrect. The conte ... 'are nechanism of a single-failure proof crane
is to hold the load sar ; at any location until the load can be safely moved.
Because of the large design margins, the length of time that a design-rated load
(or a load less than design rated) is on the hook of a single failure-proof crane
is inconsequential.

With regard to cable and cable mechanisms (also known as the reeving system
and lifting devices), the crane is provided with a balanced dual reeving system
with each wire rope capable of supporting the maximum critical load (if a load
being held by a crane can be a direct or indirect cause of release of radioactivity,
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the load is called a critical load). He hydraulic load-equalizing system allows
transfer of the load to the remaining rope, without overstressing it, in the event
of a 7 "ure of one rope. Protection against wire rope wear and fatigue damage

;

are enwred by scheduled inspection and maintenance.
In conclusion, NRC agrees with the Licensee in its determination that the

f
cause of the incident was an incorrectly calibrated load cell. His cause was
documented in NRC Inspection Report 95-006, issued June 27.1995. NRC has
determined that the Licensee met the design and testing requirements established -

in indust standards for the control of heavy loads such as a dry storage cask,
that the overload-sensing device worked as designed, and that no safety issue
was involved in the Licensee's use of the auxiliary building cranc and associated [
cask handling equipment to move the cask. Therefore, the Petitioners * requests -

for suspension of NSP's licenses for the Prairie Island units until physical testing ;
and safety analyses can be performed on the crane are denied.

!

- IV. CONCLUSION !
!

Petitioners requested an immediate suspension of NSP's licenses for Prairie ;
Island Units I and 2 until conective actions of potentially hazardous conditions
would be taken by NSP and NRC with regard to issues identified in the petition.
The institution of a proceeding in response to a request for action under section
2.206 is appropriate only when sutstantial health and safety issues have been
raised. See Consolidated Edison Co. of New I'ork (Indian Point, Units I,2, and
3), CL1-75-8, 2 NRC 173,176 (1975), and Waslungron Public Power Supply
System (WPPSS Nuclear Project No. 2), DD-84-7,19 NRC 899,923 (1984). I
have applied this standard to determine if any action is warranted in response
to the matters raised by the Petitioners. Each of the claims by the Petitioners .

has been reviewed. The available information is sufficient to conclude that no
substantial safety issue has been raised regarding the operation of Prairic hland
Units 1 and 2. Herefore, I conclude that, for the reasons discussed above, no
adequate basis exists for granting Petitioners' requests for immediate suspension
of NSP's licerw, for Prairic Island Units I and 2.

A copy o' ' n ision will be filed with the Secretary of the Commissionec

for the Commissmn to review in accordance with 10 C.F.R.12.206(c).

,
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As provided by this regulation, this Decision will constitute the final action
j

of the Commission 25 days after issuance, unless the Commission, on its own ;

motion, institutes a review of the Decision within that time.
j

FOR 'IEE NUCLEAR
REGULATORY COMMISSION !

!

Frank J. Miraglia, Jr., Acting
i

Director 1

Office of Nuclear Reactor
Regulation

|

Dated at Rockville, Maryland,
this 27th day of November 1996.
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