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Cite as 44 NRC 229 (1996) CLI-96-11

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

In the Matter of Docke! No. 55-21849-0T

EMERICK S. McDANIEL
(Denial of Application for
Reactor Operator License) November 13, 1996

On September 11, 1996, Mr. Emerick S. McDaniel filed a Petition for Review
of the Initial Decision in this case, LBP-96-17, 44 NRC 79 (1996), in which
the Presiding Officer rejected Mr. McDaniel's challenge to the NRC Staff’s
rejection of his claim that he had passed his reactor operator examination.
The Commission denies the Petition for Review because it fails to raise any
substantial question justifying Commission review as ~-ovided under 10 CFR.
§ 2.786(b)4), incorporated into Subpart L in 10 CFR. §2.1253.

ORDER

On September 11. 1996, Mr. Emerick S. McDaniel filed a Petition for Review
of the Presiding Officer's Initial Decision in this case, LBP-96-17, 44 NRC 79
(1996, in which the Presiding Officer rejected Mr. McDaniel's challenge to the
NRC Staff’s rejection of his claim that he had passed his written examination to
become a reactor operator at the Vogtle Electric Generating Plant. The Presiding
Officer ruled that Mr. McDaniel had correctly answered less than 80% of the
questions and had therefore failed the exam.



We deny the Petition for Review because it fails (o raise any substantial ques-
tion justifying Commussion review as provided under 10 CF.R. § 2.786(b)(4),
incorporated into Subpart L in 10 CFR. §2.1253. We see no basis to question
the Presiding Officer's factual finding that Mr. McDaniel had failed the written
exam. See generally Kenneth G. Pierce (Shorewood. llhinois), CL1-95-6, 41
NRC 381 (1995).

Mr. McDaniel's Peution for Review 1s therefore DENIED.

For the Commission

WILLIAM M. HILL
Acting Secretary of the
Commission

Dated at Rockville, Maryland,
this 13th day of November 1996,
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Cite as 44 NRC 231 (1996) CLI-96-12

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Shirley Ann Jackson, Chairran
Kenneth C. Rogers
Greta J. Dicus
Nils J. Diaz

Edward McGaffigan, Jr.

In the Matter of Docket Nos. 70-7001
70-7002

U.S. ENRICHMENT CORPORATION
(Paducah, Kentucky, and Piketon, Ohio) November 22, 1996

The Commission denies two motions for reconsideration of CLI-96-10, 44
NRC 114 (1996), which rejected two petitions for review of an Initial Director's
Decision approving certificates of compliance for the United States Ennichment
Corporation's gaseous diffusion plants in Piketon, Ohio, and Paducah, Kentucky.
The Commission also denies two petitions for review of the initial Director's
decision and rejects a third petition for review as late-filed.

RULES OF PRACTICE: PETITION FOR REVIEW UNDER PART 76

To be eligible to petition for review of a Director’s Decision on the certifica-
tion of a gaseous diffusion plant. an interested party must have either submitted
writlen comments in response 1o a prior Federal Register notice or provided
oral comments at an NRC meeting held on the application or compliance plan
10 CF.R. §76.62(c).

RULES OF PRACTICE: PETITION FOR REVIEW UNDER PART 76

Individuals who wish to petition for review of an initial Director’s decision
must explain how their “interest may be affected.” 10 CFR. §76.62(c). For
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guidance, petitioners may look to the Commission’s adjudicatory decisions on
standing. See, e.g., Georgia Institute of Technology (Georgia Tech Rescarch
Reactor, Atlanta, Georgia), CLI-95-12, 42 NRC 111, 115-17 (1995).

NEPA: ENVIRONMENTAL ASSESSMENT/ENVIRONMENTAL
IMPACT STATEMENT

No environmental assessment or environmental impact statement is required
for the issuance, amendment, modification, or renewal of a cenificate of
compliance of gaseous diffusion enrichment facilities pursuant 10 10 CFR.
Part 76. 10 CFR. §51.22(c)(19). Although NRC regulations do not require
a general review of the environmental impacts associated with the issuance
of certificates of compliance, an environmental assessment of the impacts of
compliance plan approval is required.

CERTIFICATION OF GASEOUS DIFFUSION PLANTS UNDER
PART 76: ASSESSMENT OF ACCIDENTS

An analysis of potential accidents and consequences is required by 10 CFR.
§ 76.85 and should include plant operating history that is relevant to the potential
impacts of accidents.

MEMORANDUM AND ORDER

L. INTRODUCTION

On September 19, 1996, the NRC published in the Federal Register (6]
Fed. Reg. 49,360-63) notice of the cerufication decision of the Director, Office
of Nuclear Material Safety and Safeguards (Director), for the U.S. Enrichment
Corporation (USEC) to operate the two gaseous diffusion plants (GDPs), one
located at Paducah, Kentucky (referred to hereafier as the Paducah plant), and
the other at Piketon, Ohio (referred to hereafier as the Portsmouth plant). NRC
also issued a Finding of No Significant Impact (FONSI) concerning NRC's
approval of the compliance plans' prepared by the U.S. Department of Energy
(DOE) and submitted by USEC.

"The comphance plans set forth USEC's plan and schedule for achieving full compliance with NRC regulatory
requirements
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USEC, or any person whose interest may be affected and who had submitted
written comments in response (o the prior Federal Register notice on the
application or compliance plan under 10 CFR. §76.37, or provided oral
comments at an NRC meetng held on the application or compliance plan
under 10 CFR. §76.39, were eligible to file a petition to the Commission
requesting review of the Director's decision within 15 days after publication of
the Director's decision. 10 CFR. § 76.62(¢c) ?

The NRC received five petitions for review of the Director's decision. A
previous memorandum and order issued by the Commission in this proceeding,
on October 18, 1996 (CLI-96-10, 44 NRC 114), rejected two of these five
petitions for failure to meet the eligibility requirements of section 76.62(c). The
two rejected Petitioners have petitioned for reconsideration. The Commission's
previous memorandum and order also addressed certain threshold procedural
matters raised in the remairing petitions, denying a request for an additional
period for seeking review and submitting comment on the Director’s decision,
and denying a request for expansion of the night o seek the Commission’s
review of the Director’s decision to any person.

This Memorandum and Order addresses the two petitions for reconsideration
and the remaining issues rwsed in the petitions not previously rejected. For the
reasons szt forth below, these petitions are rejected in their entirety.

Il PETITIONS FOR RECONSIDERATION

The Commission has received two petitions for reconsideration of the Com-
mission’s memorandum and order served October 18, 1996

I. By a pleading dated October 24, 1996, Diana Salisbury, of Sardinia,
Ohio, requested that the Commission reconsider its Memorandum and
Order of October 18, 1996, and review her petition dated October 3,
1996, and amendment dated October 4, 1996.

2. By a pleading entitled “Verified Complaint, Administrative Petition for
Action,” dated October 25, 1996, Neilly Buckalew, Director, Kwanitewk
NATIVE Resource/Network, of Meriden, New Hampshire, requested
that the Commission reconsider its Memorandum and Order of October
18, 1996, CLI1-96-10, and review their October petition.

The Commission rejected both of these Petitioners’ petitions for review of

the Dircctor's decision for failure to comply with the eligibility requirements in

* Natice of receipt of the application bad appeared in the Federa! Register (60 Fed Reg 49.026) on Sepiember
21, 1995 aliowing for a 45-day public comment penod on the application and noticing public meetings to solicit
public input on the cerificabon A second notice appeared in the Federal Reguster (60 Fed Reg 57.253) on
November 14, 1995, providing for a 45.day public comment penod on the comphance plan  Public meetings were
held on Novembe. 28, 1995, in Piketon, Ohio. and on December 5. 1995 in Paducah. Kentucky
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section 76.62(c). That provision requires prior participation in the certification
poceeding by submission of either written comments or oral comments at a
public meeting. The Commussion provided a full opportunit- for members of
the public to submit imely written or oral comments during the proceeding. See
note 2, supra. The Commission explicitly informed the public of the requirement
to submit written or oral comments in order to be eligible to petition for review
of the Director’'s decision in the Federai Kegister notices. Id.

Both Petitioners cite 5 U.S.C. §553(e), a provision of the Administrative
Procedure Act (APA), giving interested persons the right to petition for the
issuance, amendment, or repeal of a rule. However, if Petiioners wish to
exercice their right to petition for a change in the eligibility rule in section
76.62(c), they must do so in a petition for rulemaking under 10 CFR. § 2.802,
stating their basis for requesting the rule change.

Additionally, the cited section of the APA is inapplicable to support Petition-
ers’ right to petition for review of the Director's decision, which is in the nature
of an adjudication, not a rule.

Petitioners do have the right to challenge the Commussion decision dismissing
their petiions for review of the Director’s decision. However, Petitioners have
presented no information that would indicate that the previous decision was in
error and have presented no new inforination that would justify reconsideration.

Petiioners also state various arguments to support the assertions that thev
are persons “whose interest may be affected” (section 76.62(c)) and therefore
are eligible to petition for review of the Director's decision. However, since
Petiuoners have not satisfied the prior participation requirement stated in the
rule,’ we need not address these arguments.

Therefore, these petitions are denied.

IIL. PETITIONS FOR REVIEW

The three remaining petitions and related NRC actions to date are as follows:
1. By letter dated September 30, 1996, Vina K. Colley of McDermott,
Ohio, who serves as President of PRES.S., Portsmouth-Piketon Resi-
dents for Environmental Safety and Security, petitioned for Commission
review of the Director's decision. Her petition (hereafter referred to as
the “Colley petition”) was docketed at the NRC on October 4, 1996, Ms.

' Petitioner Salisbury asserts that section 76 62(¢) is grammatically constructed to create two separsle categones
of ehigibility  “The corporation or any person whose interest may be affecied” and “who had submitied comments
n response o the Federal Register notice " However i 15 evident by the placement of the comma at
“Corporation,” the lack of & comma after the clause “any person whose interest may be affected  and the use of
the pranoun “who' rather than “any person who™ in the clause about submission of comments, that Petitioner s

IMerpretation s o eror



Colley had spoken at the NRC's public meeting in Piketon, Ohio, on
November 28, 1995, regarding the application and compliance plan. On
October 4, 1996, the Secretary of the Commission served a copy of the
Coliey petition on USEC and persons who had provided written com-
ments on the application or compliance plan during the comment period
or had provided oral comments at a meeting held on the application and
compliance plan. The Secretary invited those served to file comments
on Ms. Colley’s petition by October 15, 1996. Comments were sub-
sequently received from Ronald Lamb,* dated October 14, 1996; from
Jotilley Dortch,” dated October 15, 1996; and from USEC, dated Octo-
ber 15, 1996.

2. By letter dated October 2, 1996, two individuals, Mark Donham and
Kristi Hanson, of Brookport, Illinois, petitioned for review. Mr. Don-
ham had spoken at the NRC's public meeting in Paducah, Kentucky,
and Donham and Hanson had jointly submitted written comments dur-
g the comment period. The petition (hereafter referred to as the “Don-
ham/Hanson petition™) was docketed at the NRC on October 8, 1996.
On October 9, 1996, the Secretary served the petition on the service
list, and invited those served to comment on this petition by October 21,
1996. Comments were subsequently receive J from Jotilley Dortch (see
note 5), dated October 15, 1996; from USF C. dated October 21, 1996;
and from the U.S. Environmental Protect on Agency (EPA), Region §,
dated October 22, 1996.*

3. By letter dated October 10, 1996, A B. Puckett, member of the Coalition
for Health Concern, of Kevil, Kentucky, petitioned for review. Mr.
Puckett had spoken at the public meeting in Paducah, Kentucky.

IV.  DISMISSAL OF LATE PETITION

The petiion of A B. Puckett was dated October 10, 1996, and postmarked
October 14, 1996. Under section 76.62(c), the 15-day period for petitions for
review of the Director’s decision commenced with the publication of the Federal
Register notice on September 19, 1996, and concluded on October 4, 1996.
Therefore, Mr. Puckett's petition was untimely filed.

*The response of Ronald Lamb stated sis support of the objections of the Colley petiion without further
elaboration

$ Although the letier filing of Joulley Dortch purports to be a response 1o both the Colley petition and the petition
filed by Mark Donham and Krist Hanson. 1t does not address the issues raised i either petition. but instead raises
new issues  Therefore, this comrespondence will not be « dered as a resp o the p but will be
forwarded 1o the Staff for appropriate response

©The response of EPA, Region S, commented on the Donham/Manson petivon s request for more time for public
comment This portion of that petition was considered and denied 10 CLI-96-10
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This Petitioner does not even refer 1o the untimely filing, let alone attempt
to establish that there is guod cause 1o accept the late filing. See 10 CFR.
§ 76.74(b) (“good cause” required to extend time deadlines in Part 76). There is
no other indication in the petition itself of late information that would plausibly
excuse the late filing. Furthermore, the petition, which deals with the impacts
of uranium mining and milling and of dumping nuclear waste on Indian lands,
raises no issues that are directly relevant to this proceeding.

We find that Petitioner has not established and we cannot otherwise conclude
that there was good cause for the late filing. Therefore, the substantive matters
in the petition of AB. Puckett will be referred to the Staff for an appropriate
response and will not be considered by the Commission as a petition for review
of the Director’s decision.

V. STANDING OF PETITIONERS

Section 76.62(c) limits eligibility to petition for review of the Director's
decision to those persons “whose interest may be affected” and who also have
previously participated in the proceeding by submitting written comments or
oral comments at any meeting on the application or compliance plan. The
phrase “whose interest may be affected” is also used in section 1894 of the
Atomic Energy Act concerning those who have a right to a hearing in certain
proceedings.

Neither of the petitions before us directly addresses the “interested person”
issue in sufficient detail. We note, however, that Petitioners did participate in
the Piketon and Paducah public meetings and appear to live in the vicinity of
the plants. In addition. this is the first time the Commission has entertained
petition: under Part 76 and Petitioners, who are appearing pro se, may not have
understood their obligation to explain their “interested person™ status. Thus, we
are unwilling to hold Petitioners to a formalistic pleading-type requirement and
instead will assume that Petitioners are “interested persons.” We therefore will
consider the merits of the Colley petition with regard to the Portsmouth plant
and the Donham/Hanson petition with regard to the Paducah plant.

The Commission cautions, however, that in future Part 76 certification
decisions, it will expect Petitioners more specifically to explain their “interested
person” status. For guidance, Petitioners may look to the Commission's
adjudicatory decisions on standing. See, e.g.. Georgia Institute of Technology
(Georgia Tech Research Reactor, Atlanta, Georgia), CLI-95-12, 42 NRC 111,
115-17 (1995).



VL ANALYSIS AND RESPONSE TO ISSUES RAISED
IN THE COLLEY PETITION

The Colley petition enumerated six “comments, objections and petitions for
action” which we will refer 10 and treat as Issues | through 6 using Ms,
Colley’s nomenclature (see Colley Petition at 1). Issues 1. 2, and 3 dealt with
threshold procedural matters — extending the 15-day time limit for filing a
timely petition for Commission review of an initial Director’s decision, and
expansion of the categories of persons eligible to file a petition for review
of the Director’s decision — and those requests were denied in the previous
Commission memorandum and order dated October 18, 1996 (CLI-96-10,
supra). The remaining Issues 4, 5, and 6 are addressed here.

A.  Colley Issue 4: Petition for NRC to Hold National Public Hearings

Petitioner asks that NRC hold public hearings nationally regarding the
continued operation of the GDPs in Ohio and Kentucky. This request is made as
an adjunct to Petitoner's requests, previously denied, for extension of the time
period for the filing of petitions and for expansion of the right to file petitions
to any person. Petitioner supports her request with arguments that the continued
operation of the GDPs will affect all U.S. taxpayers and that “it is U.5. taxpayer
dollars that have provided the capital for these plants to operate for the last 40
years and will continue to provide the necessary funds 1o maintain operation of
these plants, . . "

Prior to issuing the certification decision, the Staff provided a broad oppor-
tunity for public comment by publishing Federal Register notices concerning
the receipt of USEC's applications and compliance plans, and holding public
meetings in the vicinity of each site. See note 2, supra. From a health and
safety perspective, it is the people who live in the vicinity of the facilities who
may have an interest that might be affected  Accordingly, the NRC made spe-
cial efforts 10 ensure that those people were informed.” We find that adequate
opportunity for public participation in this proceeding has been provided, and
that no reason is apparent either from the record or from Petitioner's arguments
that additional heanngs would produce any significant additional information.
Therefore, the request for additional public hearings is demed.

——

T We note that the Staff used several addinonal means to publicize the certification process. obtain public
comments, and coordinate with other interested agencies  These included  establishment of local public
document moms near euch site, press releases, notices of technical meetings with USEC open 1o the public.
paid advertisements in local newspapers, media mierviews. individual letiers seeking comments from interested
parties, and meetings with labor union officials, local government officials. DOE, the EPA, and the Occupanonal
Safery und Health Adnunistration (OSHA)
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B.  Colley Issue 5:  Objection to the Finding of No Significant Impact
Regarding USEC’s Compliance Plan

Petitioner’s Issue S 1s supported by nine individual bases that Petitioner labels
(a) through (1). We adopt the same labeling for convenience. and address each
individual basis beiow.

We first address a fundamental pre- | > -aised by the Petitioner regarding the
FONSI. Petitioner’s argument apparently rests on the belief that the environmen-
tal assessment (EA) of the impacts of the proposed ¢« _pliance plan approval
should encompass all the impacts of ongoing operations, not just impacts asso-
ciated with compliance plan approval. We note here that several of Petitioner’s
nine bases for this issue assert that there is an inadequate evaluation of the en-
vironmental impacts of ongoing or past operations, and none of the nine bases
focus on any impact associated with compliance plan implementation.

As part of the same rulemaking that promulgated 10 C F R. Part 76, 10 C FR.
Part 51 was modified to provide a categorical exclusion from the requirement
for an environmental impact statement or EA for the “issuance, amendment,
modification, or renewal of a certificate of compliance of gaseous diffusion
enrichment facilities pursuant to 10 CFR. Part 76.” 10 CFR. §51.22(c)(19).
This action was taken because the two GDPs had already been subject to
environmental review pursuant to the National Environmental Policy Act of 1969
(NEPA) inasmuch as DOE had prepared an environmental impact statement for
the Portsmouth plant, and an EA for the Paducah plant. After review of the
DOE environmental analyses, and the current operations of the plants, the NRC
concluded that there were no significant differences in current operations that
would result in significantly different environmental impacts from those already
evaluated by DOE. See Supplementary Information, 59 Fed. Reg 48,944, 48 958,
(Sept. 23, 1994). The NRC further concluded that since the Commission's
certification requirements were intended to be at least as stringent as existing
DOE requirements, certification issuance, modification, or amendment would not
allow the GDPs 10 operate in such a way as to result in any adverse environmental
effects greater than those that currently existed or would be expected absent NRC
oversight, and would not have a significant effect on the human environment.

Therefore, no general review of environmental impacts associated with
issuance of the certificates of compliance, as proposed by the Director’s decision,
is contemplated or required by NRC regulations. However, the categorical
exclusion does not extend to approval of the compliance plans, and, therefore,
an EA was performed by the Staff for that purpose.

The Federal Register notice publishing the Director’s decision included an
EA of the environmental impacts associated with the contemplated approval
of the USEC comphance plans. Examples of specific topics related to the
comphiance plan, and included in the EA, are filter testing and air sampling
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On the basis of the EA, the Staff determined that there would be no significant
impact associated with approval of the comphiance plans and issued the FONSI.
Therefore, the Petitioner's basic premise is flawed in that it wrongly presup-
poses that the Staff was required to perform a broad environmental review of
ongoing GDP operations, when in fact only an assessment of the impacts of
comphance plan approval is required.
We now tum to Petitioner’s individual bases:

1. Colley Issue 5(a): The Notice (FONSI) Is Deficient in Not Reviewing
or Accounting for the Impacts Resulting from Privatization of USEC

Petitioner asserts that NKC must review and account for the “impacts,
changes, and full ramifications on the operation of the two plants and envi-
ronmental compliance . . . from the actual process of privatization.” Petitioner
also asserts that “[t}he effects of privatization on environmental compliance must
be fully analyzed including the economic ability of USEC to fully comply with
environmental standards over the next projected 50 years of operation.”

Petitioner’s broad allegations do not contain enough detail 1o state a meaning-
ful objection.* More importantly, as noted above, the EA or FONSI are required
to consider only environmental impacts associated with approval of the compli-
ance plans. Since the possibihity of future privatization falls outside the scope of
the compliance plan and this certification, the Petitioner's challenge is rejected
on that basis.

2. Colley Issue 5(b): Fugitive Uranium Deposits Pose Risks of Criticality
and Should Be Cleaned Up Before Certification

Petitioner is apparently referring to existing uranium deposits in plant equip-
ment, and asserting that they could worsen with continued plant operation and
pose a risk of a nuclear criticality. Petitioner refers to a National Academy of
Sciences report, Affordable Cleanup (National Research Council, 1996), noting
that cleanup began in 1991 but is not complete. Petitioner asks that certifica-
tion be withheld until cleanup of the uranium deposits 1s completed, in order to
protect worker safety and the public health.

It is recognized that uranium deposits can form in process equipment and
piping in the GDPs. USEC is required to follow Technical Safety Requirements
which provide for surveillance, detection, and safe management of uranium
deposits.  For example, Portsmouth Technical Safety Requirement 2.7.3.14

® lasofar as the Petitioner's complaint may be read as a broad objection 10 privatization, Congress has spoken
on this issue. In the USEC Privatization Act (Pub L. No 104-134). Congress directed USEC 1o imlement o
privatizaton plan to transfer the corporation to private ownership
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requires: (1) quarterly surveys for uranium deposits in the X-326 cascade
facility, (2) measures o ensure criticality safety if identified deposits are above
a certain size, and (3) actions to safely stabilize or remove deposits.

The cleanup tha, began in 1991 and is referred to in the National Research
Cauncil's report 1s the DOE high enriched uranium suspension program. When
it was determined that additional high-enriched uranium was no longer needed
for defense purposes, a decision was made that the Portsmouth high-enrichment
equipment could be retired from service. DOE has informed the NRC that
significant deposits have been removed and the equipment has been retired in
place.

Petitioner has offered no substantial basis for finding that the issue of uranium
deposits has not been appropriately addressed by USEC and reviewed by the
Staff. Therefore, we reject this issue as a basis for challenging the Director's
decision.

3. Coliey Issue 5(c): Certification Should Be Withheld Until the
Synergistic Impacts of Releases of Asbestos, Lead, Other Heavy Metals,
and Uranium Are Analyzed

Petitioner asserts that NRC has not reviewed the synergistic impacts of
ashestos, lead, and other heavy metals, in addition to uranium, on workers or
the public, and asks that certification be withheld until such impacts are fully
documented and analyzed. (Petitioner also raises the issue of synergistic effects
under Issue 5(f) below.)

The Energy Policy Act of 1992 required NRC 10 establish standards for the
GDPs to protect the public “ealth and safety from radiological hazards. The
NRC Staff’s review and the Director’s decision are based on a determination that
USEC’s applications and compliance plans meet the standards NRC established
for protection of public health and safety from radiological hazards associated
with GDP operation. The basis for this determination 1s documented in the NRC
Staff’s Compliance Evaluation Reports (CERs).

The hazards from asbestos, lead, and heavy metals that Petitioner cites are
regulated by OSHA and the EPA, and USEC must comply with OSHA and EPA
regulations. Petiticner has not provided any information to indicate that these
nonradiological substances are present in quantities that pose a health hazard,
either by themselves or in combination with uranium, or that any such hazard
falls under NRC jurisdiction over radiological hazards Therefore, we reject
Peniioner’s request to withhold certification on account of synergistic impacts,
and also reject this basis for finding the Staff’s EA and FONSI defective.



4. Colley Issue 5(d): Aging of Buildings Poses Significant Risks to
Public Health, Worker Safety, and the Environment, Including Major
Water Bodies

Petitioner contends that the GDPs pose a significant contemination risk due
to plant age, and that decontamination and decommissioning should ~ommence
immediately. However, Petitioner offers no information in support of her
claim of significant risk. The report cited by Petitioner as supporting her
position (Affordable Cleanup. Natonal Research Council, 1996), addresses
decommissioning issues but does not indicate that the operating plants pose
a significant health nsk.

Petitioner also alleges that there 1s a possibility of significant underground
water contamination, and asserts that to allow the plants to operate in non-
compliance will put major water bodies, including the Ohio River, at great
risk. Petitioner provides no information in support of her argument and fails to
demonstrate a relationship to the compliance plans or the Staff's EA or FONSI.

In its CER, the Staff determined that the Portsmouth effluent control program
is in compiiance with NRC requirements. Therefore, the Portsmouth compliance
plan includes no requirement for new actions to control effluents. Petitioner does
not challenge the Staff’s findings in this regard.

For these reasons, we reject this basis for Petitioner's objection to the Staff’s
FONSI and the proposed Director's decision.

5. Colley Issue 5(e): Decommissioning and Decontamination Budget
Cuts Pose Risks to Public Health, Worker Safety, and the Environment

Petitioner asserts that continued plant operation will increase onsite contam-
mation, and that “recent D&D budget cuts”™ pose major risks. Petitioner con-
ciudes that the GDPs should not be allowed to continue to operate without secure
financial resources for eventual cleanup.

Section 1403(d) of the Atomic Energy Act of 1954, as amended, provides
that the responsibility for the decontamination and decommissioning costs that
result from conditions existing before the transition date for the operations of
USEC are the responsibility of DOE. Congress also created a specific fund and
funding mechanism to pay these costs 1n section 1801 of the Act. Thus the bulk
of the decommissioning costs are not the responsibility of USEC and have a
mechanism for funding.

With regard to decommissioning costs that stem from USEC’s operations,
USEC has provided satisfactory financial assurance in compliance with 10 CF.R.
§ 76.35(n) and this is discussed in the CERs, Chapter 14,
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Therefore, we find that the Petitioner has not substantiated any basis for
concern with this issue. This basis for Petitioner's objection to the Staff’s EA
and FONSI is rejected.

6. Colley Issue 5(f): Serious Adverse Health Effects Have Occurred
Offsite from Historical and Cur, ...: eleases

Petitioner alleges that senous offsite health effects may have occurred as a
result of Portsmouth plant operations. Petitioner cniticizes a study by the Agency
for Toxic Substances and Disease Registry (ASTDR) as too narrow in scope,
without providing any basis for thai ciiticism. Petitioner refers to an unnamed
report by “10 health planning agencies in the state of Ohio” and says the report
found “significant elevated cancer rates in nine contiguous counties in southwest
Ohio.” Petitioner does not provide any specific information to hink these alleged
increased cancer rates with plant operations.

In its response to the Colley petition, USEC addressed this allegation by
noting that, among other things, the Portsmouth plant is located in Pike County,
and Pike County is not 2+1ong those nine Ohio counties said by Petitioner to have
higher cancer rates. L3EC also notes that the ASTDR study on offsite health
effects (which is criticized by Petitioner) concludes that “the Portsmouth Gaseous
Diffusion Plant and its operations represent no apparent hazard to human health.”

We find that the Petitioner has not provided a reasonable basis for her
assertions. We also note that Petitioner fails to link these assertions regarding
past occurrences with any aspect of the environmental impacts associated with
approval of the compliance plans or the Staff's EA or FONSI, and we reject
this 1ssue as a basis for Petitioner's objection to the Staff’'s FONSI.

7. Colley Issue 5(g): Inaccurate Assessment of Worker Deaths and
Offsite Releases

Petitioner asserts that a statement in the Staff’s CER for the Paducah plant
regarding incidents is untrue. The referenced stater ent 1s:

no incidents at any of the GDPy have caused death or seno s injuries to any plant personnel
from exposure to radicactive materials or radiation nor have there been any incidents that have
resulted in off-site release of radiation or radioactive mate qals that could cause committed
doses in excess of established hmits °

Petitioner asserts that an unnamed document released in 1961 by Mr. Leo
Goodman states that twelve cancer deaths among Portsmouth plant workers were

“ Paducah CER at 8 The identical statement also appears in the Portsmouth CER
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hinked with occupational exposure at the plant. Petitioner further alleges that
a significant release of hexafluoride gas in the mid-1970s and numerous other
incidents were hidden and’ denied by DOE, Petitioner then asserts that a thorough
investigation of environmental releases and cumulative offsite impacts must be
conducted before certification takes place.

USEC commented in its response that it was unable 1o locate a copy of the
actual report released by Mr. Goodman, but contends that any confirmed causal
relationship between occupational radiation exposure and cancer death resulting
in twelve fatalities would be well known in the scientific literature and referenced
In important treatises on the subject. USEC asserts that since this is not the case,
even il there were twelve cancer fatalities, it has not been es'ablished that there
is any cause-and-effect relationship between any worker radiation exposure and
subsequent death by cancer.

USEC aiso puinis out that the mid- 1970's incident that Petitioner refers 10 is
documented in its application, in section 4.2 of the Portsmouth Safety Analysis
Report. We note that the same incident, and others, are documented in section
1.5 of the Staff’'s CER for the Portsmouth plant.

We are sausfied that the issues of onsite and offsite releases have been
adequately considered and analyzed in the CERs with respect to compliance with
NRC standards. Petitioner has not demonstrated any basis for concluding that
the potential impacts of releases have not been adequately assessed. Therefore,
we reject this issue as a basis for any objection to the Director’'s decision or the
Staff’s EA and FONSI with respect to compliance plan approval.

8 Colley Issue 5th): Horizontal and Vertical Bedrock Fractures Are Not
Well Understood and Pose Risk as a Migration Pathway

Petitioner refers to a 1990 EPA document, “Environmental, Safety and Health
Compliance Assessment of the Portsmouth Gaseous Diffusion Plant” We
believe that the correct document is actually a 1990 DOE document by the
same title. Petitioner quotes the report as saying that horizontal and vertical
bedrock fractures beneath the plant may constitute a contamination migration
pathway different from that determined by the monitoring well network, and that
this potential pathway has not been compleiely assessed.

The finding in the 1990 document referred to Sy Petitioner actually relates
to a groundwater quality assessment performed by DOE. DOE acuvities are not
part of USEC's operations and are not subject to NRC jurisdiction. Petitioner
does not allege that USEC is engaging in activities that could cause excessive
groundwater contamination, and does not present a1y information to indicate that
USEC 15 violating any NRC requirements relat . to groundwater contamination.
Instead, Petitioner challenges the adequacy of DOE's ongoing program 1o
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evaluate existing groundwater contamination from other DOE activities at the
Portsmouth site.

We find that Petitioner has not provided a reasonable basis to object to the
Director’s decision or the Staff's EA or FONSI related to compliance plan

approval.

9. Colley Issue 5(i):  Connection to Lack of Disposal for High-Level
Waste

Petitioner objects to the continued operation of the GDPs because of problems
associated with eventual disposal of the plants’ output, after use as nuclear fuel,
in the form of high-level waste.

The activities at the GDPs do not directly produce high-level radioactive
waste and therefore this issue is not appropriate for consideration here. The
use of fuel in nuclear reactors produces high-level waste, but NRC's licensing
process for nuclear power plants has taken this issue into consideration. NRC
has evaluated the issue of the adequacy of storage and disposal options for
high-level radioactive waste and concluded that it has reasonable assurance that
disposal is technically feasible and that the waste can be managed and stored
in a safe manner until such disposal 1s available. Ruleraking on the Storage
and Disposal of Nuclear Waste (Waste Confidence Rulemaking), CLI-84-15, 20
NRC 288 (1984); 55 Fed. Reg. 38,474 (Sept. 18, 1990).

We find Petitioner’s issue to be outside the scope of this proceeding and
reject it.

C.  Colley Issue 6:  Objection to Acceptance of DOE Overseeing
Nuclear Safety

Petitioner objects to “acceptance of DOE overseeing nuclear safety currently
and during the transition period to slated full privatization of the USEC, . . "

The Petitioner errs in her understanding that DOE will retain regulatory
jurisdiction over the GDPs until they are privatized. In fact, NRC plans to
assume regulatory junsdict’ .n on March 3, 1997, following completion of the
initial certification process. This schedule allows for a safe and orderly transition
of regulatory authority from DOE to NRC and is unrelated to any privatization
that may occur. We note that DOE’s current role is as determined by law, not
by NRC, and that Petitioner's objection is beyond the scope of NRC authority
and unrelated to the Director’s decision on compliance with NRC standards.
Therefore, this issue 1s rejected.



VIL ANALYSIS AND RESPONSE TO ISSUES RAISED
IN THE DONHAM/HANSON PETITION

The Donham/Hanson petition presents four separate issues, the first three of
which are addressed below. The fourth issue is Petitioners’ request for additional
time to file comments on the Director’s decision, beyond the 15-day period
allowed by section 76.62(c), this request was addressed and rejected in the
Commission’s previous memorandum and order dated October 18, 1996,

A.  DonhanVHanson Issue 1:  Analysis of Offsite Radiological
Consequences Pursuant to 10 C.F.R. § 76.85 Is Inadequate

In Issue 1. Petitioners challenge the NRC Staff's response to a comment
previously made in the Petitioners’ letter dated December 22, 1995. In that
letter, Petitioners stated that they believed that “the cumulative effects of all the
past releases in combination with any current or receat releases represents the
primary hazard from the operation of the facility,” and that consideration of such
existing contamination should be required in assessment of the consequences of
accidents. In response to this comment, in the Paducah CER, Appendix A, at
A-5, the Staff replied:

Cumulative effects from past operations are not part of an accident analysis. The primary
hazard of this facility 1s the inadvertent release of UF6, the pathway of concern is inhalation
Exposure due to accumulation in the environment would be very small

Petitioners object 1o this response and assert that section 76.85, “Assessment
of accidents,” requires relevant past operating history to be included in accident
assessments.

Petitioners request that the Commission remand the application and require
the Staff to fully address the offsite effects of releases of radioactive materials,
including past releases. In suppert of their request, Petitioners state that: (1)
there have been sigmificant, regular releases of radioactive material offsite for
the entire histury of the facility; (2) there is evidence that radioactive substances,
particularly plutonium and uranium in deer, are beginning to accumulate in the
food chain off site; and (3) radioactive materials are being released into the
enviroament through groundwater contamination off site.

The Commission notes that Petitioners have not challenged the Staff's
conclusion that current releases are within regulatory limits but seem to believe
that impacts from past operations should be assessed by the NRC and that this
assessment is requirec by section 76.85. The Petitioners have misinterpreted the
intent of section 76.85.
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An analysis of potentia! accidents and consequences is required by section
7685, and the analysis should include plant operating history relevant 10 the
assessment.  The accident analysis is performed “to establish the basis for
limiting conditions for operation of the plant with respect to the potential for
releases of radioactive material.” Past operating history must be considered to
make sure a potential accident scenario 1s not overlooked in the analysis. Past
accidents are described in the Paducan Safety Analysis Report in section 4.1
and in the Staff's CER in section 1.5. Petitioners do not challenge either the
adequacy of information concerning past accidents, or the spectrum of accidents
considered, either in USEC’s application or the Staff's CER.

We find that Petitioners have provided no basis to contradict the Staff's
view that any residual contamination from past releases that is present in the
environment is at such low levels that it would not be relevant to the analysis of
potential impacts of accidents. For the foregoing reasons, this issue is rejected.

B.  Donham/Hanson Issue 2:  The FONSI Is Inadequate

Petitioners challenge the FONSI that the Staff prepared and issued in support
of approval of the compliance plans. The Petitioners assert that since the EA
and FONSI were prepared and issued with no notice to the community and
no opportunity for public comment, they do not meet the intent of NEPA. The
Petitioners further assert that NEPA requires a hard look at the cumulative effects
from past, present, and future actions, including all of the waste management
activities in combination with the operation of the plant and the implementation
of the compliance plan.

The Commission’s regulations governing implementation of NEPA are pro-
vided in 10 CFR. Part 51. The NRC's regulations do not require prior notice
or opportunity for public comment in connection with the issuance of an EA or
a FONSL, and Petitioners do not claim otherwise. (We note that opportunity for
public comment was provided on the compliance plans that are the subject of
the EA and that the opportunity t» petition for review constitutes another limited
opportunity for input from the public.) Therefore. 1o the extent that Petitioners
challenge 1ssuance of the EA and FONSI, they challenge the adequacy of NRC's
regulations for implementing NEPA. Such challenges cannot be entertained here.

Petitioners also challenge the EA and FONSI on the basis of inadequate
scope, claiming that they should evaluate the cumulative effects of all past,
present, and future actions, and all waste management activities, in combination
with operation of the plant and implementation of the compliance plan. We
disagree. As we discussed above in connection with Colley Issue S, the Staff
need only address the environmental impacts associated with compliance plan
approval. A broad assessment, such as that claimed by Petitioners to be required,
would be directly at odds with the categorical exclusion from environmental
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review in 10 CFR. §51.22(c)(19), which exempts from environmental review
the issuance of certificates of comphance unde. Part 76. Because Petitioners’
request 1s at odds with NRC regulations, and because Petitioners fail to take
issue with any particular aspect of the Staff's EA and FONSI related to the
impacts of compliance plan approval or implementation, we find that Petitioners
have failed to substantiate a basis for review of the Director’s decision.

C.  Donham/Hanson Issue 3:  Request for Public Input and/or

Notification Regarding implementation of Compliance Plan
Items on Seismic Upgrading

The Petitioners request that the Commission establish a mechi~ism that would
allow public input into the implementation of the seismic upgrau g described
in the compliance plan. This request does not challenge the Directoi's decision
in any respect and is rejected as a basis for requesting review. Mechanisms for
public involvement in the certification process and in NRC’s regulatory oversight
of the GDPs are provided for by the Commission’s regulations, as appropriate. In
accord with the Commission’s Open Meeting Policy, any meetings with USEC to
discuss compliance plan items will be noticed and open for the public to attend,
except for those at which proprietary or classified information is discussed. Also,
as stated in 10 CFR. §§76.37 and 76.45, opportunities for public comment
will be provided for any cert.cation renewal or significant amendment of the
certificates.

For the foregoing reasons:

1. The petition for reconsideration dated October 24, 1996, from Diana
Salisbury, of Sardinia, Ohio, 1s denied.'?

2. The petition for reconsideration dated October 25, 1996, from Neilly
Buckalew, Director, Kwanitewk NATIVE Resource/Network, of Meriden, New
Hampshire, 1s denied."

3. The petition for review dated October 10, 1996, from A.B. Puckett,
member, Coalition for Health Concern, of Kevil, Kentucky, is rejected as
untimely. However, the substantive matters in the petition are referred to the
NRC Staff for review and appropriate response. The comments from Jotilley
Dortch, dated October 15, 1996, are also referred to the Staff for review and

appropriate response.

Yehe substantive matters i Petitioner 's petison for review of the Director’s decision were previously referred
to the Staff for appropriate response
U See supra noe 10
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4. The petition for review dated September 30, 1996, from Vina K. Colley,
President of PRES.S., Portsmouth-Piketon Residents for Environmental Safety
and Security, of McDermott, Ohio, is denied in its entrety.

5. The pettion dated October 2, 1996, from Mark Donham and Kristi
Hanson, of Brookport, [llinois, is denied in its entirety.

Commussioner Dicus did not participate in this matter.

It s so ORDERED.

For the Commission
JOHN C. HOYLE
Secretary of the Commission

Dated at Rockville, Maryland,
this 22d day of November 1996.
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NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
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In the Matter of Docket No. 40-8027-EA
(ASLBP No. 94-684-01-EA)
(Source Material License
No. SUB-1010)
SEQUOYAH FUELS CORPORATION
and GENERAL ATOMICS
(Gore, Oklahoma Site Decontamination
and Decommissioning Fundirng) November 5, 1996

This decision approves a settlement agreement between the Nuclear Regula-
tory Commussion Staff and General Atomics, thereby terminating this proceed-
ing.

LICENSING BOARDS: RESPONSIBILITIES (SETTLEMENT OF
CONTESTED PROCEEDING)

RULES OF PRACTICE: SETTLEMENT OF CONTESTED
PROCEEDING

The licensing board’s function in reviewing settlement agreements, as delin-
eated in 10 CFR. §2.203, calls for settlements to be approved by the board
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and an adjudication of any issues that may be required in the public interest to
dispose of the proceeding.

LICENSING BOARDS: RESPONSIBILITIES (SETTLEMENT OF
CONTESTED PROCEEDING)

RULES OF PRACTICE: SETTLEMENT OF CONTESTED
PROCEEDING

The rationale for providing due weight to the position of the Staff may be
grounded on the merited understanding that, in the end, the Staff is responsible
for maintaining protection for the health and safety of the public and, in the ab-
sence of evidence substantiating challenges to the exercise of that responsibility,
the Staff’s position should be upheld.

LICENSING BOARDS: RESPONSIBILITIES (SETTLEMENT OF
CONTESTED PROCEEDING)

RULES OF PRACTICE: SETTLEMENT OF CONTESTED
PROCEEDING

The 1ssue is not whether the matter before the Board presents the best
settlemen¢ ‘hat could have been obtained. The Board's obligation instead is
merely to determine whether the agreement is “within the reaches of the public
interest.” United States v. Gillette Co., 406 F. Supp. 713, 716 (1975).

MEMORANDUM AND ORDER
(Approval of Settlement Agreement and Dismissal of Case)

Pending Board approval in this proceeding is a Settlement Agreement (agree-
ment) between the Nuclear Regulatory Staff (Staff) and General Atomics (GA).'
Objections to the agreement have been filed by Native Americans for a Clean
Environment and the Cherokee Nation (Intervenors) and the State on “klahoma
(State) with responses thereto by the Staff and GA.* The Board approves the
agreement herein and terminates the proceeding.

' Staft and General Atomics’ Joim Motion for Approval of Setthemest Agreement (July 11. 1996)

* Intervenors Opposition to Joint Motnon (August 9 1996). State s Response 1o Joint Motion (September §. 1996)
Staff Reply to Intervenors’ Opposition and State s Response (October 11, 1996, General Atomics’ Response (o
Intervenors and State's Oppositon (Ogtober |1, 1996)
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BACKGROUND

This case involves an October 15, 1993 Order by the NRC to Sequoyah Fuels
Corporation (SFC) and its parent corporation, GA, holding both organizations
responsible for decommissioning tunding of SFC's licensed facilities in Gore,
Oklahoma. The agreement, appended hereto, proposes inter alia. 10 release GA
from hability in exchange for a payment of either $9 million or $5.4 million,
the amount to be determined by Internal Revenue rulings on tax status of the
payments. The Staff, through a GA-created trust fund arrangement, is to approve
the distribution of the funds, with GA having no control over e fund or the
payments deposited therein. The Joint Motion for Approval of the Agreement
requests suspension of all discovery activities in the proceeding pending any
further reviews of this decision.’

The Board has previously ~pproved a settlement agreement submitted by the
Staff and SFC. That order and agreement, wherein SFC pledges its net assets and
revenues 1o decommissioning of its facility and which culminated in a dismissal
of SFC from the proceeding, is presently under review by the Commission.*

The Intervenors and State assert the agreement before us neither meets the
financial assurance regulatory requirements for decommissioning nor demon-
strates that the public interest objectives of the 1993 Order are met. In sum,
the parties request additional information concerning the agreement and an ad-
Judication of its terms. See State Response at 13 and Intervenors’ Opposition
at 31.

DISCUSSION

The pending agreement reads it is in full settlement of the NRC's 1993 Order
to GA with both signatories affirming it represents a good faith, voluntary, and
major effort to resolve their differences In uts basic arrangement, the folloving
provisions are stipulated:

GA 1o establish trust fund with $9 million contribution but obligated for only $5.4 million
pending IRS tax rulings

Pavments from trust fund to be approved by NRC alone

GA 1o refrain from interference with SFC settlement

Twe GA Officers to resign from SFC Board of Direciors

‘In fight of the decision herein, 1t is not necessary 1o act on this request
# Memorandam and Order (October 26, 1995). LBP-95.18, 42 NRC 150 {1995)
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Suff 1o rescind October 1993 Order and refrain from other action against GA based on
SFC affihation

Staff 10 forego any claim against GA based on de facto licensee theory

If agreement not upheld. funds to be returned and status quo of controversy restored

The State’s Response’

It is argued that those responsible for causing pollution or allowing contam-
mation to oceur at SFC's site must bear the costs of remediation, not the State
or its citizens. The State views the settlement as falling short of the mandate
of 10 CFR. §40.36 which requires those responsible for the contamination to
provide financial assurance of decommissioning costs. It contends the Board
must protect the public interest by declining to accept the settlement agreement.
State Response at 4-5.

The State opines further it will be precluded from litigating additional hability
claims against GA if the settlement agreement is accepted due to an unexplained
claim of federal preempt on under law. Moreover, the State contends, provisions
of the Atonuc Energy Act (42 US.C. §2021) require the Board to take into
consideration the State’s intercst in its public interest determination under 10
CFR. §2203. The State suggests the settlement agreement does not meet the
public interest threshold because the “NRC Ctaff have made a 180 degree turn in
position, from vigorous pursuit of enforcen..at to reluctant compromise in the
face of a 'vell financed corporate defense.” Jd at 5-6. It is the State's view that
a public interest determination by the Board should not be based on the practical
and individual concerns raised by the Staff and GA, but rather on an analysis
of the adequacy of information pertaining to whether the agreements provide
adequate financial assurance to meet the requirements of 10 C.F.R. §40.36 and
the risks if the agreement does not ensure completion of decommissioning.

In support of its position of prematurity for the Board to find the agreement
in the public interest, the State alleges the following:

(1) The setlement agreement between the NRC Staff and SFC, coupled
with the present agreement allows the transfer of funds from SFC to GA
which will not be available to pay for decommissioning costs;

(2) There 1s no accurate prediction of the final cost of decommuissioning at
the SFC site;

(3) SFC's ability to pay decommissioning costs is dependent upon its
agreement with ConverDyn and there is little nublic knowledge of the

* Due to the lengthy course of this pr ding — encompassing o 3-year penod — the arguments of the State
and Intervenors are set forth herein in detail
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terms of that agreement. Moreover, GA may be able to influence pay-
ments by ConverDyn to SFC;

(4) The State, due to federal regulatory preemption, will have no recourse
against GA if the settlemeni agreement is accepted;

(5) GA has retained the ability to receive profits and taxpayer funds from
other government contracts beyond the amount it is obligated to pay
under the terms of the settlement agreement,

(6) The NRC is in the best position to force GA to pay for decommissioning
COSts;

(7) The public interest would best be served if the question of NRC
Jurisdiction over GA is litigated to its fullest extent;

(8) In absolving GA of responsibility as a parent corporation, the Board is
establishing a “chilling effect” upon any tribunal considering the future
of the settlemnent agreement. Id. at 8-13,

The State requests the Board to order the Staff and GA to provide further
information that will demonstrate that the settlement agreement meets the re-
quirements of section 40.36, to determine whether additional discovery concern-
ing financial information is needed; to allow “appropriate participation” by the
State and Intervenors in the Board's public interest determination; to stay the
effectiveness of the settlement agreement signed between the NRC Staff and
SFC; to delay a final decision on both settiement agreements until a final de-
commissioning cost estimate 1s obtained; and if the GA agreement is accepted,
to rescind and litigate the settlement agreement executed between the NRC Staff
and SFC. Id. at 13-14.

The Intervenors’ Response

Intervenors assert the Staff has traded its claim that GA must share the full
cost of cleanup for the minor sum of $9 million or less. This settlement deprives
the public of reasonable assurance that the site cleanup will be completed in
a safe and effective manner and, this they contend, will pose a threat to the
Intervenors’ health. Accordingly, the settlement agreement must be rejected
because it lacks essential information on funding of decommissioning and fails
to provide sufficient information to allow a positive public interest finding.
Intervenors’ Response at 1-2, 13-14.

It is claimed the Board is obligated to ensure that Intervenors have a mean-
ngful opportunity to participate in the proceeding for resolution of the conflict
and is required by presidential directive to consult with tribal governments prior
to taking action that affects them. Insufficient funding of the cleanup, it alleges,
would have an adverse impact on the Cherokee Nation's sovereign interests in
protecting its citizens, property, and trust lands. /d at 14-17. And, in order
to ensure meaningful participation, there must be sufficient disclosure to allow
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Intervenors 1o evaluate the proposed settlement. Intervenors claim they were de-
prived of essential information on the terms of the trust agreement, the degree of
GA's continuing control of SFC, the costs of decommissioning, the adequacy of
resources to pay for cleanup, and GA's decommissioning costs for its facilities
in San Diego. /d. at 17-18.

Intervenors argue the agreement fails to provide assurance of adequate funds
to complete decommussioning as contemplated in the Staff 1993 order. Instead
of responsibility for any funding shortfall by SFC demanded by the October
1993 Order, GA can commit a single payment possibly yielding, after taxes,
to as little as $3.9 million for the cleanup effort. This settlement should be
rejected, say Intervenors, because the potential cost of cleanup might be $150
million more than cited in the order and the Staff has no independent knowledge
of what the actual costs might be. The agreement is also assertedly defective
because it says nothing about the expected contribution of SFC to the cleanup
effort; it does not provide that GA supply funding in a timely manner in relation
to the need for funds; and it has an undisclosed impact on an EPA-mandated
cleanup effort since it provides for the retirement of two large loans being used
to finance the EPA cleanup. It is contended that GA and the Staff must explain
the impact of this measure on the EPA cleanup before a public interest finding
can be made. /d. at 18-22.

Intervenors argue the settlement agreement fails o disclose the terms of the
trust agreement; 10 resolve two tax liability issues related to obtaining an IRS
opinion on whether the $9 million trust fund is taxable; and to provide support
for GA's claim that it would suffer financial ruin if a large adverse judgment
were to be entered against it. /d. at 22-25.

Intervenors urge the Board not to approve the settlement agreement without
first requiring full disclosure of the costs of cleanup of GA's San Diego facilities.
They reject the Staff and GA assertion that these costs are outside the scope of
this proceeding. According to Intervenors, if GA's liability for the San Diego
facilities has had any impact on the amount of settlement for the SFC site, the
accuracy and reliability of its assertions is relevant in this case and must be
subject to evaluation by the Board and parties. Id. at 25-26.

The Intervenors urge the Board to reject the Staff's and GA’s arguments
concerning litigation risk because the prospects of winning any case are never
certain. In this case, they argue, the Staff position was assertedly a strong one
and it should not have been given up in exchange for an amount of money small
in comparison to the cost of cleanup. It alleges the Staff did not secure a fair
bargain for Intervenors or the public and any litigation expenses are minor in
comparison with the cost of cleanup for the SFC site. Id. at 27-28.

Intervenors renew their questions over the SFC agreement concerning whether
SFC will be required to pay a $10.% million debt; concerns over the degree of
control that GA exercises over ConverDyn; uncertainty whether GA officials
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could later be appointed to the SFC Board, and concerns whether GA couid ex-
ercise control over SFC through its subsidiaries Sequoyah Holding Corporation
and Sequoyah Fuels International. These 1ssues, it contends, must be resolved
before the settlement agreement can be approved. Id. at 29

Intervenors state the settlement providing for the resignation of two GA
officers from SFC's Board of Directors runs counter 10 SFC's License which
15 based on exractation of close GA involvement with management of its safety
operations. It also precludes the Staff's claim that GA is a de facto licensee
which may preclude future enforcement action against GA for matters such as
quality assuranc . This goes beyond the scope of the 1993 order and effectively
amends SFC’s license without notice in violation of the Atomic Energy Act and
NRC regulations. Id. at 30.

The Staff and GA propound different responses 1o the issues raised by
the objecting parties. They concur that the agreement represents a fair and
reasonable compromuse of their positions. The possibilities of not prevailing
in protracted litigation, in their view, with time, expense, and othe ' “ncial
considerations involved, attest that the agreement is in the public int st

The Staff Rey

The Staff counters Intervenors™ allegations by arguing that reasonable people
can differ on the terms of an agreement, but the Bourd is required, under the
standards set forth i 10 CFR. §2.203, 0 accord due weight to the Staff's
position; that it has available information concerning GA’s financial position
which, under the Commission’s regulations (10 C.F.R, § 2.790(a)(4)) it is unable
to disclose publicly; that even the lower amount of funds from GA — $54
million — justifies the agreement and the $72 million projected from ConverDyn
to SFC should not be ignored in reviewing the funds pledged by GA* Staff
Reply at 4-15.

The Staff contends that disclosure of GA's financial information could
threaten the compary’s competitive positica and the agreement’s funding. L
1 claimed that wrrespective of the final cost of decommissioning, the agreement
was in the public’s interest and its provisions preclude GA from manipulating
SFC's present or future assets and revenues. On the State’s contention that
continued hitigation of GA's hability was “oi significant interest,” the Staff
asserts that GA contributions were more in the public's interest than a lengthy
and expensive adjuchcation. To the State's claim that the SFC agreement should
be rescinded 1if the agreement under consideration is approved, the Staff avers
the SFC agrecvent 1s beyond the junisdiction of the Board. Staff Reply at 15-24,

“ The Statf comectly charactenzes as moot the Intervenor wrgument aganst a provision authonzing GA to review
NRC press releases on (he agreement
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General Atomics’ Response

In countering the Intervenors’ and State’s contentions together, GA argues
that settiement of contested pi.ceedings 1s encouraged by the Commission and
the only consideration is whether the agreement is fair and reasonable. Citing
NRC case law, decided prior to the regulation on settlement of enforcement
orders, GA argues that a settlement agreement must be approved unless “patently
arbitrary or contrary to law." Citing a number of considerations involved in the
settlement discussions as constituting the agreement as “fair and reasonable,” GA
argues that the opposing parties seek discovery on matters beyond the Board's
Jurisdiction, such as decommissioning costs at GA's NRC-licensed facilities in
San Diego. GA concludes no evidence had been submitied 1o rebut a “heavy
presumption” that the agreement was fair and reasonable. GA Response at 7-31.

DECISION

The substance of the several positions tterated by Intervenors and the State
15 that the agreement negotiated by the Staff and GA s not in the public
nterest and a vanety of matters related 1o 1t require adjudication prior to
its approval by the Board. These include, inter alia, current cost estimates
of SFC's decommussioning, GA's financial condition, information on GA's
licensed San Diego faciliues and the ConverDyn arrangement. The Board's
function in reviewing settlement agreements, as delineated in 10 CF.R. § 2.203,
calls for settlements to be approved by the Board and an adjudication of any
issues that may be required in the public interest 10 dispose of the proceeding.
The Board is enjoined therein to provide “due weight to the position of the
Staff.” The settlement of contested proceedings has long been encouraged by
the Commission. See 10 CFR. §§2.759, 2.1241. And guidance on the subject
encourages licensing boards to hold settiement conferences. Statement of Policy
on Conduct of Licensing Proceedings. CLI-81-8, 13 NRC 452, 456 (1981).

A review of NRC cases concerned with settlements discloses limited infor-
mation on standards utilized in support of Board approval of such agreements.
These decisions are accompanied generally by succinct references that on the
basis of Board review, the agreements involved were found in the public interest.
See, e.g.. Radiation Oncology Center at Marlton (Marlton, New Jersey), LBP-
96-4, 43 NRC 101, 102 (1996): North American Inspection, Inc. (P.O. Box 88,
Laurys Station, Pennsylvama 18059), ALJ-86-2, 23 NRC 459, 460 (1986). It
would appear that, in enforcement cases, the weight provided the Staff’s position
bas uniformly resulted, ‘vithout more, in Board acceptance of the agreements.

T In the Matter of New York Shipbuilding Corp.. | AEC 842, 844 (1961)
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that, in the end, the Staff is responsible for maintaining protection for the health
and safety of the public and in the absence of evidence substantiating challenges
to the exercise of that responsibili'y, the Staff's position should be upheld. And
the lack of such evidence appears to be the case here in considering approval
of the agreement before us.

Nothing the Intervenors or State have propounded evidences u conclusion that,
due 1o the terms of the agreement before us, the public’s health and safety will
not be protected. On the fundamental question oi whether adequate funds will
be available for decommissioning SFC's facility, GA in its response. submitted
a Declaration of its Vice President-Admunistration conveying information that
SFC 1s receiving revenue from ConverDyn and the latter firm is performing as
expected under its agreement with SFC. Declaration, 199-11. The Staff, which
the Declaration alleges has been receiving financial spreadsheets of ConverDyn's
substantial performance to date, comments that the total projected revenues
to SFC -— approximately $72 million — should not be overlooked in the
consideration of approving the agreement. And, the agreement iself cites that
“based upon SFC’s actual experience to date, General Atomics and SFC believe
that SFC’s net assets and revenues, as defined in the Settlement Agreement
between the NRC Staff and SFC, will provide adequate capital resources to allow
SFC to conduct its ongoing standby operations and to complete environmental
remediation and decommissioning.”

It 1s the opinion here that, in addition to the foregoing assurances concerning
the likely availability of decommissioming revenues, an approval of settlement
of the enforcement order should also receive our affirmation afier weighing the
consideration given to other factors tn the public interest * These factors concern
the intensity of negotiations, the complexity of questions of law and fact in the
proceeding placing its ultimate outcome in doubt, the value of an immediate
recovery compared to the mere possibility of prevaling after protracted and
expensive liugation, and the judgment of the parties concerning the fairness and
the reasonableness of the settlement *

Deespite the concerns expressed by the Intervenors and State, the issue 1s not
whether the matier before us presents the best settlement that could have been
obtained. Our obligation instead 1s merely to determine whether the agreement
is “within the reaches of the public intevest.” United States v. Gillette Co., 406
F. Supp. 713. 716 (1975). Here, the Staif and GA negotiated the terms of this
agreement over a peniod of 10 months, a fact that supports a recognition by the
parties of the seniousness of resolving the litigative differences involved; both

¥ See Sequovah Fuels Corp (Gore, Okluhoma Site), CLI94-12, 40 NRC 64, 71 (1994)
YA leadiny case in settdement proceedings whete similas fuctors were delineated  Gontlieh v Wiles, 11 F 3d
1004, 1014 (1993
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signatories, in the agreement and responding briefs, cite the complexity of the
legal and factual issues between them and the heavy financial and manpower
resources required if the proceeding continues; in comparing the value of GA
payments under the agreement against the possibilities of ultimately prevailing
in the lingation, the Staff recognizes the risk of not receiving any funds if
either i*s unique legal theory of holding GA liable as a de facto licensee does
not prevail or the Company's finances are depleted as a competitive business
entity; and finally, both parties, in consideration of ihe total circuinstances of the
controversy, assent to the fairness and reasonableness of the agreement. From
the terms of the agreement and the briefs submitted by the signing parties, it is
clear that the interests of the public have not beei. neglected in the document
before us. It requires our approval.

There is no necessity for this opinion to discuss extensively the arguments
raised by the opposing parties: no basis exists for concluding that NRC's
regulatory requirements for funding decommissioning will not be met; the trust
fund called for in the agreement has been instituted and its provisions made
public, any judicial review here of the Staff-SFC settlement agreement is now
beyond this Board's junisdiction; consideration of GA's license responsibilities
at its faciliies in San Diego, California, or anywhere else, does not bring the
Staff review of such matters within our jurisdictional boundary; this Board has
no jurisdiction to consider impacts that the agreement's provisions might have in
regard to cleanup requirements of the Enviroamental Protection Agency; both the
Intervenors and State have had their interests acknowizdged by being allowed 10
participate 0 this proceeding and 1o express their concerns; and finally, although
the current financial estmates of SFC's decommissioning costs, if different
from those previously submitted to the Staff, may have some bearing on the
Staff’s determinations leading up 1o the agreement, they have no bearing on the
Board's responsibility in approving the agreement itself. On its part, the Stati
ha, acknowledged that these estimates may have increased and, nevertheless, the
lowest figure mentioned in the agreement — $5.4 million — would sull justfy
its acceptance,'’

O he dixsent 10 this opinion by our colleague like his similar dissent 1o the Board's approval of the Staft/SFC
setilement cgreement, requires additional information from the Stadf 10 secure his concurrence herein The majority
dechines 10 follow that course because it projects the Bourd's role as one of overseeing the Staff's function of
assunng decomnussioning funding of the Sequoyab facility The mformation requested might be necessary at o
nial oo the merits  Here. the inquiry is mappropriale vecause 1t would in our view, make us a paricipant in

settlement negotiations
The majority opimion recognizes thar our role at & settlement stage 1s limited 10 @ review thit consideration has
reen provided 1o e public imerest The Board s approval of the agreement is not based on the ments of the
1993 Order but the merits of the agreement isell The magonty declines 1o intrude into the merits of the issues of
the case because that would ignore the Tact tat o settlement is a compromuse of the issues framed by the Order,
1t would invade an area of Staff responsibility. and would not give appropriate weight to the Siaft's position as
required by 10 CFR §2203 It is apparent that the Staff 1 now willing to forego clums for total funding
(Continued)
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In light of the foregoing, the settlement agreement is approved.
It is so ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD

James P. Gleason, Chairman
ADMINISTRATIVE JUDGE

Jerry R. Kline
ADMINISTRATIVE JUDGE

Rockville, Maryland
Novewber 5, 1996

Dissenting Statement by Bollwerk, J.

Previously, when the Sequoyah Fuels Corporation (SFC) and the NRC Staff
sought Licensing Board approval of their proposed agreement to settle this
litigation as between them, | declined to consent and filed a separate statement.
In that statement, | delineated several matters about which | needed additional
information before 1 could make the requisite “public interest” finding pursuant
to 10 CFR. §2.203. See LBP-95-18, 42 NRC 150, 156-59 (1995) (separate
statement of Bollwerk, 1.), petition for review granted, CLI-96-3, 43 NRC 16
(1996). Now, more than a year later, | find myself in the same position relative
to the pending settlement agreement between General Atomics (GA) and the
Staff. Below, I outline my central concerns about the GA/Saff agreement and
the questions | would seek to have answered.

The Staff’s October 1993 enforcement order was rooted in three premises:

(1) The existing sources of revenue for cleanup of the SFC Gore. Oklahoma facility consist
of (a) the ConverDyn agreement that, while estimated 10 result in revenues totaline » - more
than $72 milhon, was “based on inherently speculative assumptions” such that it did not
provide the requisite “reasonable assurance” of adequate decommissioning Tunding under 10
CFR. §4036, and (b) $17 million from other sources

(2) Based on SFC estumates of the cost of its preferred decommissioning alternative (which
had not been approved by the Staff), decommissioning costs would run ot least $86 million,

assurance based on its theory that GA 15 o de facto licensee in exchange for imited but gusranieed comributions
from GA. No coneh can or should be reached from that decision that deconmussioning of SFC's facility has
been abandoned or threstened  That matter 15 not before us and 10 suggest 1 maght be 1s 10 provide little, if any
weight to the Staff's position in the sertlement as we are directed by NRC's regulations 10 do
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but there was “uncenainty” over these preliminary projected costs such that the estin el
total of $89 million from the ConverDyn agreement and other sources was “unlikely to
be sufficient” 1o cover the costs of decommissioning the SFC facility if the NRC imposed
additional requirements

(3) In light of SFC's apparent inability to cover the total costs of decommissioning, 1o obtain
the necessary “reusonable assurance” under section 40 36, it was necessary to make GA —
as the parent corporation exercising “de facto” comtrol over SFC's day-to-day business —
liable for uny shonfall in decommissioning funds.

58 Fed. Reg. 55,087, 55,089, 55,091-92 (1993). In toto, the order was an
apparent attempt by the Staff to ensure the “public interest” was protected by
providing the requisite reasonable assurance that the roral decommissioning costs
for SFC's Gore, Oklahoma facility would be covered by those entities purported
1o have regulatory responsibility for such costs.

As | understand the terms of the present settlement, the Staff now has
forsworn its quest 10 make GA the general (and seemingly unlimited) guarantor
of decommissioning funding for the SFC facility and has instead chosen to
settle for a specific (but limited) contribution. The apparent theory behind
this decision to compromise is that, with all the uncertainties, difficulties, and
expense involved in this litigation and the financial problems of GA (about which
the Board has no direct knowledge), the settiement the Staff and GA have arrived
at is the “best bargain in the public interest.” NRC Staff's Reply to Intervenors’
Opposition to Joint Motion for Approval of Settlement Agreement Between
NRC Staff and General Atomics and to the State of Oklahoma's Response 10
NRC Staff’s and General Atomics’ Joint Motion for Approval of Settlement
Agreement (Oct. 11, 1996) at 9 [hereinafter Staff Reply).

Before 1 can accede to this formulation of what serves the “public interest,” at
a minimum | need a fuller understanding about the implications of the settlement
agreement’s terms on the “public interest” as the Staff framed it in its original
enforcement or“~r by its reliance on the need for “reasonable assurance” under
10CFR. §4036. See LBP-95-18, 42 NRC at 159 n.6. | would, therefore, pose
the following questions 1o the Swaff as the proponent of that order and, under
10 CFR. §2.203, the party whose “position” must be given “due weight":

I As was noted m the Staff's 1993 enforcement order, 1t was estimated by SFC
that decommissioning costs for its Gore, Oklahoma faciliny would total at Jeast
$86 milhon  What is the Staff's present best estimate of the total costs of
decommussioning the facility”

2. As was also noted in the Siaff's 1993 enforcement order, it was estimated the
ConverDyn agreement would result in revenues of no more than $72 million
avalable to pay decommissioning costs and there would be 817 million from other
sources to pay such costs. In light of developments since 1993, what 15 the Staff's
present best estimate of (a) the maximum revenue that will be generated for facility
decommissiomng work under the ConverDyn agreement, and (b) the amount that
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would be available for such work from other sources (not including funds generated
by the proposed GA/Staff settlement agreement)?

With the Staff's responses to these questions,’ and any additional relevant
information that GA or the Intervenors might povide when given a chance
to comment on the Staff’s answers, I believe the Board would have a much
clearer understanding of whether, and 10 what degree, the proposed settlement
agreement impacts on the “public interest” in seeing that there is “reasonable
assurance” of adequate funding for facility decommissioning

In addition, borrowing from the medical profession and its well-established
principle, as embodied in the Hippocratic Oath, that one should strive to “do no
harm.” 1o ensure the GA/Staff agreement contains nothing that would have an
adverse impact on the “public interest,” I would make a third inquiry:

3 M the total funds available for decommissioning under the SFC and GA settlement
agreements with the Staff ulumately are insufficient to cover the total costs of
decommssioning the Gore facility (a) what, if any, additional cleanup mechanisms
are available to complete decommissioning (e.g .. Superfund); and (b) if there are
addinonal cleanup mechanisms, would anything in the provisions of the GA/Staff
settlement agreement have an adverse impact on GA's liability, if any. under those
cleanup mechamsms?

Finally, so that the record before the Board is clear, I would seek information
on two other, albeit less central points:

4 Under paragraph two of the settlement agreement, GA was 1o request an IRS
opinion regarding the tax status of the settlerment trust fund “immediately” following
execution of the agreement. See NRC Staif's and (GA 's] Joint Motion for Approval
of Settlement Agreement (July 11, 1996), attach. |, at 6-7 To the best of the Staff's
knowledge, what is the siatus of the GA request for an [RS deternunation and when
is an IRS determination expected”

5. Under paragraph eight of the settiement agreement, if amounts borrowed by SFC
from GA pursuant to certain “Lines of Credit” are not repaid by December 31,
1998, then GA is permitied 1o delay for | year payment to the trust fund of one-

! Although. as the majonty abserves. see 44 NRC at 25795, in responding to the concerns of bitervenors Native
Amencans for 3 Clean Environment and the Cherokee Nation the Staff commented that the earbier projection of
$72 million in revenues from the ConverDyn agreement “should not be ignoved.” Staff Reply at 10, with the only
representations about the vahdity of this projected revenue figure in the settiement agreemest attributed 10 GA and
SFC, se¢ NRC Staff's and [GA's] Joint Motion for Approval of Sertiement Agreement July 11, 1996) atach |
at 4.1 would seek the Stafl s explicit views about the soundness of that estimate

*The majonty suggests that because the Board s role “is limited 10 a review that consideration has been providod
1o the public imerest,” seeking this informauon would resull 10 an improper inrusion into the “menits” of the
stalf's enforcement order 44 NRC at 258-39 n 10 | find my proposed inguiry wholly consistent with the Bloard s
authority under 10 CF R §220% 1o make its own judgment, albent while “according doe weight to the position
of the staff " about whether the agreement is in the public inserest such that no further adjudication of the issues
in the proceeding 15 wartanied
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half of “he w (herwise due no later than December 31, 1998, See id attach
I, at 8. Because 1 Lines of Credit” in question apparently relaie 10 a separate
Environmental Frotection Agency administrative order, see id attach. ), at 3.4,
why does their repayment have an impact on payments due under this settlement
agreement between GA and the Staff”?

With this information, | might well be in a substantially better position 10
determine, relative 1o the GA/Staff settlement accord, where the “public interest”
hes. Without it, | am not prepared 10 approve their agreement.

ATTACHMENT
SETTLEMENT AGREEMENT

THIS AGREEMENT is made by and between the Stw¥ of the United
States Nuclear Regulatory Commission (“"NRC Staff”) and General Atomics
(the “Company"), to wit:

WHEREAS, on October 15, 1993 the NRC Staff issued an Order to Sequoyah
Fuels Corporation (“SFC™) (58 Fed. Reg. 55087, October 15, 1993) (the “Octo-
ber 15 Order™), relating 1o the funding of the site decontamination and decom-
missioning of the facilities located in Gore, Oklahoma that are licensed under
NRC License No. SUB-1010, Docket No. 40-8027 (the “SFC Facility”); and

WHEREAS, the NRC Staff also issued the October 15 Order against SFC's
third-tier parent company, General Atomics, alleging inter alia, that General
Atomics and SFC were jointly and severally responsible for: (1) Providing
funding to continue remediation of existing contamination at the SFC Fucility
site, regardless of whether the facility continued to operate or not; (2) Providing
financial assurance for decommissioning 1n accordance with the requirements
of 10 CFR. §40.36; and (3) Providing an updated detailed cost estimate for
decommissioning and a plan for assuring the availability of adequate funds for
completion of decommussioning, in accerdance with the requirements of 10
CFR. 4042(c)2)u)D); and

WHEREAS, the October 15 Order does not allege, and the NRC Staff has
not asserted, either that General Atomics caused any contamination which may
exist at the SFC Facility, or that General Atomics has otherwise engaged 'n any
form of activity that is wrongful or dangerous to the public health and safety;
and

WHEREAS, an November 2, 1993, General Atomics and SFC filed separate
answers to the October 15 Order requesting that it be rescinded. or in the
alternative, that a hearing be held en it and
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WHEREAS, an administrative enforcement proceeding is now being con-
ducted before an Atomic Safety and Licensing Board (the “Board”) in Docket
No. 40-8027-EA (“Administrative Proceeding™), and General Atomics and the
NRC Staff are parties in that proceeding; and

WHEREAS, General Atomics has consistently and specifically denied that
the Nuclear Regulatory Commiission (“Commission”) has jurisdiction over it
with regard to the matters set forth in the October 135, 1993 Orauer; and

WHEREAS, General Atomics commenced a civil action in the U.S. District
court for the Southern Distrivi of Califerma (the “Caiifornia Civil Actien™)
challenging the Commission’s exercise of jurisdiction over it; and

WHEREAS, the California Civil Action was appealed 1o the United States
Court of Appeals for the Ninth Circuit and that Court has ruled that the action
is premature because of the absence of a Final Order by the NRC in the
Administrative Proceeding; and

WHEREAS, on July 26, 1995, the Commission published a Final Rule,
“Clanification of Decommussioming Funding Requirements” (60 Fed. Reg.
38,235, July 26, 1995) that if applied to SFC, would require that on the
effective date of the rule, November 24, 1995, SFC provide financial assurance
of decommissioning funding for the Sequoyah Facility using one of the mzthods
provided for in 10 CFR. §40.36(¢). and

WHEREAS, General Atomics and SFC commenced separate civil actions in
the United States Court of Appeals for the Ninth and Tenth Circuits challenging
the lawfulness of the new final rule, and the civil actions are now consohdated
in the Ninth Circuit; and

WHEREAS, on August 24, 1995, SFC and the NRC Staff filed a joint motion
with the Board seeking the Board's approval of a Settlement Agreement by and
between SFC and the NRC Staff which would, subject to the terms of that
agreement, obligate SFC to devote all of its net assets and net revenues to the
completion of the decommissioning of the SFC Facility in accordance with the
requirements of the Commission, the US. Environmental Protection Agency
("EPA"), and any other state or federal agency with jurisdiction, until the NRC
Staff determines that such decommussioning has been satisfactorily completed.
and

WHEREAS, by its Memorandum and Order of October 26, 1995, the Board
formally approved the proposed Settlement Agreement between the NRC Staff
and SFC; and

WHEREAS, in connection with an August 3, 1993 Administrative Order on
Consent (“RCRA Consent Order™) issued by the EPA (U.S. EPA Docket No.
VI-005-(h) 93-H) and agreed to by SFC for the environmental remediation of
the SFC Facility, Geneial Atomics voluntarily agreed to continue to make funds
available to SFC as loans under certain Revolving Promissory Notes (in the
amounts of $2,500,000.00 and $4,500,000.00 respectively) and for the purpose
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of supporting SFC in its efforts to provide financial assurance regarding the
availability of funds to implement the RCRA Consent Order; and

WHEREAS, based upon SFC's actual experience to date, General Atomics
and SFC believe that SFC’s net assets and net revenues, as defined in the
Settlement Agreement between the NRC Staff and SFC, will provide adequate
capital resources 1o allow SFC to conduct its ongoing standby operations and to
complete environmental remediation and decommissioning, and

WHEREAS, the NRC Staff and General Atomics understand and acknowl-
edge that many of the issues raised by the October 15 Order are complex and
likely to require the continued expenditure of significant manpower and financial
resources by each party if they are 1o be resolved through liugation; and

WHEREAS, the NRC Staff and General Atomics understand and acknowl-
edge that it is in the public interest 1o aveid the dissipation of their financial
resources and manpower in litigation, particularly since it is in the public in-
terest that General Atomics retain the financial capability 1o meet certain other
decommissioning obligations which are not disputed and which are not within
the scope of the Administrative Proceeding or the jurisdiction of the Board: and

WHEREAS, General Atomics believes that the mere existence of the October
15 Order has adverscly and significantly affected the credit raung of General
Atomics and its ability to engage in its regular business activities, irrespective
of the lawfulness or the merits of the Order; and

WHEREAS, the business of General Atomics has been dependent upon
government contracts, especially U.S. Department of Energy contracts for the
development of the Company's Gas Turbine-Modular Helium Reactor (GT-
MHR) and for its nuciear fusion research program; and

WHEREAS, funding for continued development of the GT-MHR has now
been terminated by Congress; and

WHEREAS, General Atomics believes that funding for the Company's fusion
research program in FY 1996 was reduced by approximately thirty percent (30%)
by Congress from the FY 1995 level; and

WHEREAS, General Atomics asserts that it has sustained significant financial
impairment since the NRC Staff issued the October 15 Order; and

WHEREAS, the NRC Staff and General Atomics have engaged in negotia-
tions seeking an amicable resolution of the issues raised by the October 15 Order
because they recognize that the public interest will be served and that certain
advantages and benefits may be obtained by each of them through settlement
and compromise of the controverted matters now pending.

NOW, THEREFORE, in consideration of the mutual promises made herein,
the NRC Staff and General Atomics agree as follows:

1. Within minety (90) days of the execution of this Settlement Agreement,

General Atomics shall establish a trust fund (“Fund”) for the benefit of the NRC,




into which General Atomics shall deposit a total of $9,000,000 00 in accordance
with the schedule set forth in Annex “A," attached hereto. The governing trust
fund agreement provided by General Atomics and approved by the NRC shall
be structured, 1o the extent applicable, consistent with the model trust fund
agreement set forth in NRC Regulatory Guide 3 66. The trust fund agreement
shall provide that the trustee (“Trustee”) shall make payments from the Fund
as the NRC shall direct or in accordance with procedures approved by the
NRC. Provided, however, that until such time as the Internal Revenue Service
renders an opinion which is unqualified in any material respect (1) that all of the
payments to the Fund by General Atomics are deductible when made for Federal
mncome tax purposes, whether the Fund is deemed a “qualified settlement fund”
as that term is used in the Internal Revenue Code, or otherwise constitutes a
fund regarding which such payments by General Atomics are deductible when
made under the Internal Revenve Code, and (2) that payments into the Fund
are not taxable to SFC or General Atomics until such amounts are actually paid
from the Fund to SFC if in fact so paid, General Atomics shall not be required
to deposit into the Fund in excess of $5.400,000.00, and shall make deposits
totalling such amount in accordance with the schedule set forth in Annex “B.”
attached hereto.

2. General Atomics shall, immediately following the execution of this
Settlement Agreement, seek the above-described opinion from the Internal
Revenue Service regarding the trust fund established pursuant to Paragraph |
of this Settlement Agreement. At such time as General Atomics receives the
opinion, it shall promptly transmit a copy of it to NRC.

3. This Seulement Agreement constitutes full settlement of the NRC
Staff’s claims against General Atomics with respect to the October 15 order.

4. General Atomics shall have no control over the management of either
the Fund or the funds deposited therein. Any principal and interest of the trust
will be distributed pursuant to the terms of the trust instrument as established
by General Atomics and approved by the NRC Staff.

5. General Atomics further agrees that the two officers of General Atomics
who currently serve on SFC's Board of Directors will resign from that board no
later than June 30, 1997,

6. General Atomics further agrees that subsequent to the execution of the
Settlement Agreement and no later than ten (10) days afier the establishment
of the Fund, it will pay into the Fund the sum of $600,000.00. Except as
the terms of paragraph 1 above expressly provide to the contrary, no further
payments shall be required of General Atomics until there is fina! agency action
regarding the Settlement Agreement, unless there is no final agency action
by December 15, 1997, in which circumstances General Atomics will pay an
additonal $1,200,000.00 into the Fund within sixty (60) days {ollowing December
15, 1997,



7. General Atomics further agrees that in the event that the Settlement
Agreement is finally approved by the Commission or an order approving it
becomes final agency action and all appeals of such action have been exhausted
without success by December 31, 1996, it will make payments into the Fund
n the amounts and on the dates specified in either Annex “A” or Annex “B.”
whichever annex is most appropnate under the provisions of paragraph | above.
If the Settiement Agreement is finally approved by the Commission. or an order
approving it becomes final agency action, and all appeals of such action are
exhausted without success after December 31, 1996, but before December 31,
1997, General Atomics agrees to make sufficient payments 1o the Fund 1o ensure
that the payment schedule set forth in either Annex “A" or Annex “B,” whichever
is most appropriate under the provisions of paragraph 1 above, is made current
no later than 120 days after final agency action.

8. It is the intent of the parties o this Settlement Agreement that as they
are pmd down by SFC, the Revolving Promissory Notes from SFC to General
Atomics for amounts borrowed pursuant to the Lines of Credit extended by
General Atomics, will be reduced to the sums still owed and extinguished as
to excess borrowing capacity as the sums are paid by SFC to General Atomics.
It is the further intent of the parties that the Promissory Notes will be fully
extinguished no later than December 31, 1998, Notwithstanding anything in
paragraphs 1-7 above or Annexes “A” or “B” to the contrary, in the event that
all amounts borrowed by SFC pursuant to the Lines of Credit have not been
repaid by December 31, 1998, General Atomics shall have the option of delaying
until December 31, 1999, the payment to the Fund of one-half of the amounts
otherwise due no later than December 31, 1998

9. The parties hereto agree that in the event that (a) the Commission does
not approve the Settiement Agreement, or (b) the Commission’s final approval
of the Settlement Agreement 1s reversed or otherwise set aside by a court of law,
all funds which have been paid under this Settlement Agreement, togcther with
all earnings thereon, shall be returned to General Atomics by the Trustee no
later than sixty (60) days after a Commission or judicial decision disapproving
the Settlement Agreement. All other matters shall likewise return to the status
quo which existed prior 1o the execution of the Settlement Agreement.

10. Genera! Atomics further agrees not to take any action that an indepen-
dent observer would reasonably conclude will interfere with the ability of SFC
to carry out the NRC-SFC Settlement Agreement which was approved by the
Board on October 26, 1995.

11. General Atomics further agrees 10 cooperate fully with the NRC Staff
in explaimng the terms of this Settlement Agreement to the public, the Board,
the Commission, and/or any court of competent jurisdiction. In this context,
and because of the potential effect upon General Atomics’ competitive position
within the marketplace, the NRC Staff agrees that the office of Public Affairs of
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the NRC (“OPA™) has represented to the NRC Staff that before OPA issues any
news release describing the terms of this settlement, it will confer with General
Atomics to confirm the accuracy of any statements of fac