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UNITED STATES OF AMERICA !ﬁilﬁ

NUCLEAR REGULATORY COMMISSION ’
BEFORE THE ATOMIC SAFETY AND LICENSING<%bk§F-g. -

In the Matter of':

Docket Nos. 50-456 ¢ <~
50-457 <

COMMONWEALTH EDISON COMPANY

(Braidwood Nuclear Power
Station, Units 1 and 2)

N Nl N Nt St N

September 4, 1985

INTERVENORS' MOTION TO COMPEL DISCOVERY
FROM APPLICANT AND THE NRC STAFF

Pursuant to 10 CFR 2.740(f) Intervenors Bridget Little
Rorem, et al., hereby move for an order compelling discovery from
the Applicant Commonwealth Edison Company and the Nuclear
Regulatory Commission Staff with respect to certain of Inter-
venors' July 2, 1985, Quality Assurance Interrogatgilé; and
Requasts to Produce, fur which there remains a failure to
respond, evasive or incomplete answers, or outstanding, but
improper, objections. Notwithstanding efforts by counsel for all
parties to resolve these discovery disputes, and substantial
agreement on matters formerly disputed which agreement is
reflected in the recently filed Status Report, Intervenors now
seek an order of the Board compelling discovery and responsive
answers and production of documents from Applicant with regard to
Interrogatories 1-9, 17, 19, 50, 51, 52, 57, 58 and 59, and from
the NRC Staff with regard to Interrogatories 17 and 57.

As recited in the September 3, 1985, Status Report,
Applicant has filed objections and six partial responses to
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Intervenors' Interrogatories and Requests to Produce over the
period July 29 through August 27, 1985, Further partial answers
are expected at least through September 6, 1985. Each answer has
appended an index to numerous documents now exceeding seven file
drawers in volume. These documents are described as either
reflecting the answers sought or otherwise relating to such
answers, Some of these documents, as indicated on the index,
have been provided with the answers. The bulk of these indexed
documents have been made available for inspection and copying at
the offices of Applicant's counsel. Intervenors' counsel have
undertaken substantial review of these documents. The NRC Staff
has filed objections and two partial responses tc Intervenors'
discovery. Further partial answers are expected at least through
September 10, 1985,

Intervenors move, at this time, to compel discovery of these
matters which are believed necessary for a fa'r and thorough
adjudication and which are now ripe for Board decision. Certain
other matters remain the subject of efforts at compromise and
settlement or are the subject of outstanding commitments for
response. Further, the NRC interposed objections to Interrog-
atories 9, 11, 13, 14, 16, 19," 20, 22, 32, 33, 34, 35, 40, 43,
44, 56, 58, 59, 61 and 62 on grounds, generally, that the infor-
mation sought was reasonably obtainable from Applicant. Of these
Interrogatories further partial responses are expe;E;a.from
Applicant regarding Nos. 13, 14, 16, 19, 20, 32, 33, 34, 35, 40
and 61, 1In addition a review of Applicant's responses is

continuing. The validity of the NRC Staff objections on these



grounds is not fully discernible at this time. Intervenors do
assert that such an objection is invalid with regard to Interrog-
atory 20 and seek an order compelling an answer by the NRC Staff
at this time.

In the following argument Intervenors discuss the nature of
the information sought and its intended purpose, tge answer or
objection given and the authority supporting discov;ry. The
interrogatories in dispute are grouped by subject matter or
nature of objection, as follows: I. Theories of Defense: Mixed

Fact/Law, (Nos. 1-9, 17 and 57); II. Access To Persons With

Knowledge of Facts, (Nos. 19, 51, 52 and 58); III. Documents As

or In Lieu of Answers, (Nos. 58 and 59); and IV. Scope Objections,

(Nos. 50 and 52).

ARGUMENT

I. THEORIES OF DEFENSE: MIXED FACT/LAW QUESTIONS
(Nos. 1-9, 17 and 57)

. Do you agree that the Braidwood Quality Assurance
(QA) Program must comply with each of the criteria
of Appendix B to 10 CFR Part 50 in order to
establish Applicant's entitlement to the licenses
sought in this proceeding?

2. If the answer to No. | is negative, please
describe in detail the respects in which such
compliance is not required and explain fully the
factual and legal basis for your position.

3. Does the Braidwood Quality Assurance Program

comply with each of the criteria of Appendix B to
10 CFR Part 507

4. What are the bases for your responses to Nos. 1-
3? Please identify all documents, physical evi-



dence, testimony or oral statements by any person
and legal authority on which you rely in support
of your position.

5. Does workmanship in the actual design, fabrica-
tion, construction and testing of safety-related
structures, systems and components meet or exceed
all applicable standards?

6. Please identify all sources of standards (e.g.,
FSAR, ASME Code) applicable to the actual design,
fabrication, construction and testing of safety-
related structures, systems, and componernts,

7. If the answer to No. 5 is negative, please
describe in detail the respects in which such
workmanship does not meet or exceed all appli-
cable standards or is indeterminate, and explain
fully the factual and legal basis for your answer,

8. What are the bases for your responses to Nos. 5-
7? Please identify all documents, physical evi-
dence, testimony, or oral statements by any per-
son and legal authority on which yourely in
support of your position,

9. Please identify each deficiency in design and
construction as defined in 10 CFR Section
50.55(e) and for each indicate: the classifica-
tion of its significance (i.e., classified under
which subsections, 50.55(e)(i)(i-iv); the 10 CFR
Part 50 Appendix A, General Design Criteria, to
which each relates and the respects in which it
reflects noncompliance; the report number, and
date, if any; the names, titles, addresses, and
telephone numbers of each person responsible for
the deficiency, its discovery, its reporting, and
its corrective action; a detailed description of
the deficiency and its safety implications; a
detailed description of its corrective action.

17. Please describe in detail the circumstances and
procedures, if any, under which Quality Control
inspection criteria may be waived.

57. 1In what respects are NRC requirements understood
to be either minimum or maximum requirements with
regard to the design and construction of Braidwood?
Please explain in detail ard identify any documents
which reflect this answer,

These questions, generally, seek to establish the Appli-
cant's position (and that of the NRC Staff on Nos. 17 and §7)



with regard to important matters anticipated to be involved in
the defense to Intervenors' quality assurance contention. While
each interrogatory includes mixed questions of law and fact, such
opinion questions are rooted in the facts of this case and call
for either factual information or an application of legal posi=-
tion, opinion or contention to the facts of Braidwcod quality
asssurance deficiencies. Intervenors assert that responses to
these interrogatories will significantly advance the conduct of
this proceeding by focusing and narrowing the issues in dispute
and apprising Intervenors of the cases of Applicant and the NRC
Staff at an early stage.

While Applicant interposed objections to Intervenors 1-9, 17
and 57, the NRC Staff provided responsive answers to Nos. 1, 2,
3, 4, 5 and 6. Intervenors submit that the Applicant should,
likewise, be compelled to either answer these interrogatories on
the basis of present knowledge or commit to providing such
answers in the near future. Applicant's objections to Nos. 7, 8
and 9 and the objections of the Staff to Nos. 17 and 57 should be
overruled and responsive answers compelled.

Applicant objects to Nos. 1, 2, 3, 4, 7, and 8 on grounds
that the questions call for a legal conclusion or for privileged
attorney work product,

While questions which seek "pure law" responses may be
oquctionable. the modern view no longer shields legal opinion
applied to the facts of the case from the scope of discovery.

Moore's Federal Practice ¥33.17, p. 33.90. Such mixed fact/law

discovery questions are now proper where the responses will aid




in focusing the issues in the case in advance of trial, As the
Advisory Committee Note explained:

As to requests for contentions or other inquir-

ies which in some measure call for legal conclu-

sions, they can be most useful in narrowing and

sharpening the issues, which is a major purpose

of discovery .... On the other hand, interroga-

tories may not extend to issues of 'pure law,'

i.e., legal issues unrelated to the facts of the

case,
Rule 33(b), Federal Rules of Civil Procedure now explicitly
excuses interrogatories seeking such "application of law to fact"
from the outmoded objection on grounds that the answer involves a
legal conclusion:

An interrogatory otherwise proper is not neces-

sarily objectionable merely because an apswer to

the interrogatory involves an opinion or “vonten-

tion that relates to fact or the application of

law to fact ...
This principle of the scope of discovery now embodied in the
analagous Federal Rules should be applied in interpreting the
scope provisions of the Commission Rules, 10 CFR 2,740(b)(1), and
Applicant's "legal conclusion"™ objections should be overruled,
As the analagous Federal Rule 33(b) further provides, such
answers may, upon order, be deferred until completion of discov-
ery or otherwise., Intervenors have no objection to the deferral
of such answers by Applicant as was claimed by the Staff {f such
deferral is necessary and if the deferral is for & reasonable
term.

Interrogatories 1, 2, 3, and 4 seek the positions of the

Applicant and NRC Staff on the applicability of and compliance by



the Braidwood quality assurance program with the Commission's
eighteenr quality assurance criteria provided for in 10 CFR Part
50, Appendix B. Violations of these Appendix B criteria have
formed the factual basis for such extraordinary measures as an
order immediately halting safety-related construction issued by

the Commission itself. Cincinnati Gas & Flectric Company

(William H. Zimmer Nuclear Power Station), CLI 72-33, 16 NRC 1489
(1682).

The factual existence of such lack of compliance with
Appendix B at Braidwood, as inquired of in Interrogatory 3, is
obviously relevant and discoverable. The respects in which
Applicant contends such compliance is not required to establish
entitlement to an operating license is of central importance in
anticipating the defenses by Applicant and the Staff, Such
positions bear directly on the significance to be attached to
historical quality assurance violations at Braidwood and the
standards for measuring the design, implementation and results of
the various corrective action programs which Applicant may pre-
sent as substitutes or supplements to Appendix B compliance.

Interrogatories 5, 6, 7 and 8 inquire into the standards
which apply to measure the congtruction of the Braidwood facility
and the respects in which workmanship fails to meet such stan-
dards or in which such workmanship is of indeterminate accept-
ability. Intervenors submit that the existence of such workman-
ship deficlencies may preclude the grant of an operating license.
Union Electric Company (Callaway Plant, Unit 1), ALAB-740, 18 NRC
343 (1983). In order to measure the effectiveness of Applicant's



corrective action programs responses to these interrogatories
should be required to identify important measurement objectives
and workmanship targets. Applicant's scope objections should be
overruled, since it is acknowledged that these interrogatories
may be read as limited to the subject matter areas cited in the
contention, Applicant's lega)! conclusion objections should be
overruled as previously argued. The NRC Staff provided respons-
ive answers, without objection, to No. 6 by ldentifying appli=-
cable standards and Nos., 5 by stating that while workmanship at
Braidwood did not meet such applicable standards, reasonable
assurance of safe operation may be established otherwise,

Interrogatory 9 seeks identification of and specific infor-
mation regarding significant deficienclies at Bralidwood as defined
in 10 CFR 50.55(e). Applicant's scope objection should be over-
ruled, since it is acknowleged that this interrogatory may be
read as limited to the subject matter areas cited in the conten-
tion.

Interrogatory 17 seeks Information regarding the walver of
the objective inspectlion criteria at Braldwood. As Applicant and
the Staff have been informed, the term "inspection criteria" is
employed here in the same manner in which like terms are used In
10 CFR Part 50, Appendix B, e.g., Criterion V, X, Quality Con-
trol (QC) inspection criteria are applicable under site programs
and procedures to most if not all the safety-related work which
is the subject of Intervenors' Quality Assurance contention. The
stringency with which such criteria are applied and, conversely,

the circumstances and procedures for waiver of such criteria, are



plainly relevant and Jdiscoverable subjects, The NRC Staff's
independent knowledge and position on this question is sought.
Its objection that Edison has direct knowledge should be over-
ruled. Answers to No. 17 by Applicant and the NRC Staff should
be compelled.

Interrogatory 57 seeks information on the respects in which
NRC requirements are understood at Braidwood by Applicant and the
NRC Staff to be either minimum requirements - below which
workmanship is unacceptable -« or, conversely, maximum require-
ments -« below which workmanship may fall and yet still meet some
other acceptance criteria, In essence the question asks for a
description of the margin of error for deficient workmanship
between acceptable and required and the relationship between
site-imposed acceptance criteria and NRC requirements, where
different, One might expect, for example, derxclenc workmanship
to be excused on the grounds that while It failed to meet the
more stringent Braldwood site acceptance criteria the less strin-
gent NRC requirements were met or exceeded, Intervenors are
entitled to probe this anticipated defense through discovery.
Applicant and Staff relevance and scope objections should be

overruled,

I1. ACCESS TO PERSONS WITH KNOWLEDGE OF FACTS
(Noa. 19, 51, 52, and %8)

19. Please provide the names, titles, addresses,
telephone numbers and date of employment for all
persons who have been employed in or responsible
for the Quality Assurance and Quality Control
Programs of Edison and of each contractor,



51.

52.

58.

including but not limited to all quality control
inspectors and supervisors. For each such per-
son no longer employed in Quality Assurance/
Quality Control, indicate the reason for termin-
ation. For each such person involuntarily ter-
minated, describe in detail the circumstances of
termination.

In Inspection Report 83-09, at page 4, the NRC
observed that Commonwealth Edison and the NRC
Region III Staff discussed during enforcement
conferences or otherwise, "CECo Personnel and
organizational changes to strengthen the
construction project management team and to
increase the emphasis on quality assurance."
Please describe in detail any such changes made
at that time or since, Identify specifically
the names, job titles and duties, qualifica-
tions, and objective performance evaluations for
all persons involved in such "personnel and
organizational changes," including those both
before and after such changes were made., Please
identify any documents which reflect these
answers,

Have any quality assurance weaknesses or
deficiencies at Bralidwood been caused by manage-
ment action or inaction? If so, please describe
in detail. Have any adverse pe-sonnel actions
(for example, termination, demotion, transfer or
suspension) been taken by Commonwealth Edison
and/or its contractors against any person(s)
because of QA deficiencies or weaknesses? 1If
80, please identify the circumstances and per-
sons involved, including names and addresses,
and identify any documents reflecting such
instances and their resolution.

For each quallity assurance violation or
unresolved or open item referred to by Inter-
venors in their amended quality assurance
contention (served upon all parties May 24,
1985), please describe in detail the circum-
stances Involved, including the name and address
of each person involved, the manner in which
such deficiency was ldentified, the manner in
which the deficiency was Iinvestigated and
evaluated for significance, root cause and
generic implications, the manner in which the
deficlency was remedied and corrected, Including
any corrective action taken with regard to the
existence of other related deficiencies., Set
forth any facts upon which you rely to show that
the deficlency and its root cause have been

10




effectively corrected. Please identify any
documents which reflect these answers,

Applicant has impermissibly sought to hamper and restrict
Intervenors' access to persons employed by Commonwealth Edison
Company or Braidwood site contractors identified as knowledgeabdle
about discoverable matters., Applicant has refused to provide the
non-Braldwood site home addresses and telephone numbers sought by
Interrogatory No. 19 with respect to the persons identified in
that question and in Interrogatory Nos. 51, 52 and 58, Instead
Applicant persists In the position that it may properly restrict
Intervenors' access to these potential witnesses by limiting
contact to the general Braidwood site address and Commonwealth
Edison Company site telephone number:

With regard to requests for addresses and tele-

phone numbers of individuals employed by

Commonwealth Edison or its contractors, onsite

personnel can be located by contacting Braldwood

Nuclear Power Station, Braceville, Illinois

60407 (phone 815-458-2801), Other Commonwealth

Edison personnel can be located by contacting

72 W. Adams St., P.0. Box 767, Chicago, Illinois

60690 (phone 312-294-4321),
Applicant's Sixth Partial Response to Rorem's First Set of Quale-
ity Assurance Interrogatories and Requests to Produce, p. 2,
Avgust 27, 1985, Such restrictions on Intervenors' access to
non-party potential witnesses is improper and has already hin-
dered and delayed Intervenors' ability to investigate and prepare
for hearing. The "ldentity and location of persons having know-
ledge of any discoverable matter" is Information plainly discov-
erable under Commission rules., 10 CFR 2.740(b)(1)., Applicant's

"evasive or incomplete" answers to these names, addresses and

"



telephone number questions should be treated as failures to
respond and full and complete answers should be compelled., 10
CFR 2.740(f). W

Applicant has asserted no legal objections to answering
these witness location questions, nor has any protective order
been sought to limit such a response as is required by 10 CFR
2,740(f), if such failure to respond is on the grounds that such
discovery is objectionable. No privacy objection, for example,
appears to be contemplated since Applicant has provided the last
known home address and telephone number for terminated employees
in answer to No. 19. Applicant asserts the prerogative to screen
Intervenors' access only to present Edison or Braidwood contrac-
tor employees,

As Intervenors understand Applicant's position no assertion
is made that these persons generally are "parties" or clients of
Applicant's counsel. The asserted restrictions on access are,
thus, not founded upon the prohibitions against communicating
with an adverse party as provided in Disciplinary Rule 7-104 of
the American Bar Association Code of Professional Responsibility.
Just as well, for such assertions that employee-witnesses were
"parties" or "clients" of corporate counsel by virtue of their
employment status and thus amenable to such restrictions on
access by adverse counsel were rejected by the Commission in Duke
Power Company (Catawba Nuclear Statio, Units 1 and 2), CLI-B83-21,
18 NRC 1303 (1983)., There, the Licensing Board's order permitting
free access by intervenors' counsel to employee witnesses "to

seek their cooperation,” id., 18 NRC at 1304, was upheld by the

12



Commission in rejecting the Applicant's efforts to screen such

access, Citing Vega v. Bloomsburgh, 427 F.Supp. 593 (D. Mass,

1977), the Commission acknowledged "the well-established prin-
ciple that counsel should be at liberty to approach witnesses for
an opposing party.,” Id., 18 NRC at 1305.
Applicant's position appears to be that merely identifying
such potential witnesses is sufficient response with access by
Intervenors limited to such formal means as depositions at which
Applicant's counsel would be present and participating., Such
limited, formal questioning is no adequate substitute for free
informal access. As the court in Vega, supra, observed:
+++ there is an important difference between the
nature of informal interviews and more formal
procedures such as the taking of a deposition
wees (Citation omitted) A lawyer talks to a
witness to ascertain what, if any, information
the witness may have relevant to his theory of
the case, and to explore the witnesses'
knowledge, memory, and opinion - frequently in
light of information counsel may have developed
from other sources,

Id., 427 F.Sup, at 595.

The Licensing Board in Catawba earllier rejected just the
sort of restrictions on access to site employees as are pressed
by Applicant here., In an unpublished Memorandum and Order (Con-
cerning Palmetto Alllance's Contacts With Applicant's Employees)
of April 6, 1983, a copy of which is attached hereto, the Catawba
Board rejected the Applicant's asserted prerogatives to screen
contact with these potential witnesses in favor of affirming
intervenors' free access to these persons through use of home

addresses and telephone numbers, 1d., Slip. op., p. 3.

13



The Catawba Board expressed the principle of free access as

follows:
As to the matter of access, Palmetto is free to
contact the Applicants' QA and other identified
employees by any reasonable means, and at any
reasonable times, including telephone, mail, or
knocking on the door. 1In our Order of April 6,
1983, we rejected certain proposed restrictions
on such contacts., By providing for free access,
we take the most practical approach open to us -
that of ensuring opportunities for employees to
hear both Applicants and Intervenors on whether
to become iInvolved in the proceeding.

17 NRC at 679,

As Intervenors have stated to Applicant's counsel in
attempting to resolve this dispute, Intervenors are prepared to
make a factual showing that the restricted access to site
employees through the site telephone number and address has
already impaired Intervenors' ability to communicate freely with
these potential witnesses and in at least one instance the
attempt to reach a site employee by telephone on the job has
"chilled" that employee's willingness to cooperate with inter-
venors. Such a result of these restrictions should not come as a
surprise to any observor. Particularly under the circumstances
involved in the Comstock QC inspectors harassment and intimida-
tion claims, see, e.g., Joint Stipulation and Motion for Confid-
ential Treatment, it is simply beyond reasonable dispute that the
vietim of alleged harassment would be reluctant to discuss his
knowledge of harassment on the telephone in the presence of his
supervisor on the job or to even be |dentified by his supervisor
as having communicated with Intervenors. Such access as is

contemplated by Applicant Is virtually meaningless and serves
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only to thwart Intervenors' ability to prepare its case, These
restrictions should be rejected in favor of free access for
Intervenors. Applicant should be compelled to respond to these
interrogatories by providing names, home addresses and home tele-
phone numbers for these site employee-prospective witnesses.
Intervenors have no interest in unnecessary dissemination of
personal addresses and telephone numbers of site employees and
are, therefore, willing to accept such reasonable restrictions on
disclosure as may be necessary or proper. This position has been

communicated to counsel for Applicant,

I1I. Documents As, or In Lieu of Answers

(Nos. 58 and 59)

58, For each quality assurance violatlion or
unresolved or open item referred to by
Intervenors in their amended quality assurance
contention (served upon all parties May 24,
1985), please describe in detall the circum-
stances involved, including the name and address
of each person involved, the manner in which
such deficlency was ldentified, the manner In
which the deficlency was investigated and eval-
uated for significance, root cause and generic
implications, the manner in which the deficiency
was remedled and corrected, including any
corrective action taken with regard to the
exlstence of other related defliciencies., Set
forth any facts upon which you rely to show that
the deflciency and its root cause have been
effectively corrected, Please ldentify any
documents which reflect these answers,

59. With respect to Lhe deficlencles referred to In
Interrogatory 58 above, identify in detall all
documentaticn and hardware changes or re-work
undertaken in the course of remedlal or correc-
tive actionn lnoludlnf numbers of items changed
or reworked, Please ldentify any documents
reflectirg these answers,

15



These interrogatories seek comprehensive information regard-
ing the cause and correction of the Braidwood quality assurance
deficiencies cited in the contention. Applicant's "evasive or
incomplete answer or response,” 10 CFR 2,740(f), frames the need
for ¢larification and specificity in understanding the narrative
answers and accompanying references to documents which are pur-
ported to relate to such answers, Applicant's answers to Inter-
rogatories 58 and 59, served August 27, 1985, are, indeed extens-
lve: it treats each sub-part of Intervenors' contention
(reflecting a separate quality assurance deficliency) in a
separate narrative answer, to which is attached a list of docu-
ments identified as "References" and a list of persons and
employees identified as "Names and Addresses." This narrative
answer with these lists comprises some 300 pages. Further, a
listing of documents is provided by number, date, source, type,
and from/to comprising some 400 additional pages containing a
dozen entries per page and indexed only to Interrogatories "s8»
or "59."

Although Applicant has been cooperative and helpful in
informally explaining its document indexing system and in tracke
ing the indexed documents nvnx;ublo for inspection and copying,
Intervenors believe that further formal clarification and speci-
flecation should be required of Applicant in order that the Board
and all parties may know the significance of the responses pro-
vided and may ascertaln the informatlion sought from the identi-
fied documents,

Applicant's Sixth Partial Response of August 27, 1985, which

16



provides the Interrogatory 58 and 59 responses, contains no

discernible explanation of the accompanying document index, nor

of the document "references" or "names and addresses" listing.
One looks in vain to the July 30, 1985, First Partial Response

for the needed clarity:

Each document identified in Applicant's response
or incorporated by reference into Applicant's
response has been identified with a number, In
addition, Applicant has provided indices for
these documents organized by interrogatory num-
ber, which identify for each numbered document

the date, author, recipient, and type of docu-
ment., The Indices will be updated with each
partial response submitted by Applicant.
Documents which are incorporated by reference to
answer interrogatories are being provided to all
parties., Documents which are simply identified
in answers to interrogatories, but not incor-
porated by reference, are available for inspec-
tion and copying. Documents for which Applicant
is asserting privilege have not been provided,
and an indication can be found on the indices as
to whether the attorney client ("AC") or attor-
ney work product ("WP") privilege is being
asserted.

This characterization tells us, without more, that some
indlicated documents are "incorporated by reference to answer
interrogatories” and others are "ldentifled In Applicant's
response.,” The "incorporated by reference" documents are to have
been supplied. However, no documents at all have been supplied
in answer to Interrogatories 58 and 59. One s left simply to
speculate as to the significance of the document "References"
accompanyling the sub-parts of Applicant's answer, as well as the
identification of the undifferentiated thousands of documents
"indexed" as related to Nos. 58 and 59. Further explanation and

specification of the document references and indexing should be

17



required of Applicant.

The principle to be applied in the specification of docu-
ments in answer to interrogatories is provided in the 1980
Amendment to Rule 33(c), Federal Rules of Civil Procedure,
"Option to Produce Business Records":

Where the answer to an interrogatory may be
derived or ascertained from the business reco.,ds
of the party upon whom the interrogatory has
been served or from an examination, audit or
inspection of such business records, including a
compilation, abstract or summary thereof, and
the burden of deriving or ascertaining the
answer is substantially the same for the party
serving the interrogatory as for the party
served, it is a sufficient answer to such inter-
rogatory to specify the records from which the
answer may be derived or ascertained and to
afford to the party serving the interrogatory
reasonable opportunity to examine, audit or
inspect such records and to make copies, com=-
pilations, abstracts or summaries, A specifica-
tion shall be in sufficient detail to permit the
interrogating party to locate and to identify,
as readily as can the party served, the records
f m which the answer may be ascertained.

The duty of detailed specification of documents from which
answers are to be ascertained is designed to foreclose the abuse
of "directing the interrogatory party to a mass of business
records ..." and to "prevent the answering party from offering
the raw data from which an answer may be extracted when the same
information is available in a more direct and economical form.,"
Moore's Federal Practice, %33.25(5), p. 33-149,

Whether Applicant has, indeed, chosen the "business records

option" provided for in Rule 33(c) In whole, in part, or not at

-
-

all,the explanation of wht has been identified and what has been

provided by way of documents and by narrative answer should be
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further specified and explained. An order compelling such fur-

ther answer should be issued.

Further confusion and lack of clarity is created by the
ambiguous and evasive caveats asserted in the introduction to
Applicant's answer to Interrogatories 58 and 59:

Not all specific responses describe the manner
in which the deficiency was investigated and
evaluated for significance, cause and generic
implications; nor are all the facts set forth on
which CECo relies to show that the deficiency
and its cause have been effectively corrected.
Similarly, the corrective actions taken with
respect to related deficlencies are not set
forth in every specific response. For certain
of the deficiencies, specific information on
these subjects is lacking and CECo's general
programs addressing those subjects, which are
discussed in this introduction, are applicable,

One is left to wonder whether Applicant's answer is, indeed,
fully responsive. If "all the facts ... on which CECo relies"
are not set forth although presently known to Applicant, a com-
plete and responsive answer should be compelled. If all known
facts are set forth, the answer should so state. Further, If, as
stated, information sought by the interrogatories is omitted -
such as "the manner in which the deficlency was investigated and
evaluated [and] corrective actions taken," an answer providing
such information should be compelled if such information 1s known
to Applicant. At the least Applicant should be required to
clarify this ambiguous and evasive response and to specify in
which specific instances information sought has been omitted and
for what reason.

Taken together with the lack of clarity in describing docu-

19




ment references, as argued above, this ambiguous introductory
caveat leads one to search hundreds of pages of answer and thou-
sands of documents simply to determine the extent of omissions,
Even so, one is left to speculate as to the basis for such
omission,

While there (s a general fallure to clarify the ldentifica-
tion of documents regarding all of Applicant's answers, such lack
of clarity is particularly damaging with respect to Interroga-
tories 58 and 59 since the information sought (and perhaps pro-
vided) is of such central significance to the litigation of the
QA contention., Moreover, the effective usefulness to the Board
and all parties of Applicant's own considerable commitment of
resources in providing these answers would be significantly
enhanced through compelling the clarification sought,

IV. SCOPE OBJECTIONS
(Nos. 50 and 52)

§0. In a February 1, 1984 %hlcn.o Tribune article
NRC Reglon 111 Administrator James G, Kopplor.
sald, in part, with regard to Commonwealth
Edison and Braldwood: "One has to question
whether the workload has become unmanageable for
the staff they have, and I've ralsed that for
management to consider, But I have to be cone
cerned that they are spread thin at the top
cess Did Mr, Keppler or the NRC raise this
matter with Commonwealth Fdison? Or did Fdison
otherwise identify such defliclenclies? If so,
please describe in detall the clircumstances,
Commonwealth Edison's response and any correc-
tive action taken and the results, Please iden-
tify any documents which reflect the answers to
these questions,

52. Have any quality assurance weaknesses or defl-

ciencles at Braldwood been caused by management
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action or inaction? If so, please describe in
detail. Have any adverse personnel actions (for
example, termination, demotion, transfer or
suspension) been taken by Commonwealth Edison
and/or its contractors against any person(s)
because of QA deficiencies or weaknesses? 1If
80, please identify the circumstances and per-
sons involved, including names and addresses,
and identify any documents reflecting such
instances and their resolution.

These Important questions focus on the possible identifica-
tion of management deficiencies and weaknesses by the NRC and
Applicant as causes of the known quality assurance failures at
Braidwood., No. 50 recites such a posited management weakness at

Edison expressed by NRC Region III Administrator James G. Keppler
and quoted in the Chicago Tribune newspaper, Further, No, 50 and

No. 52 seek Information regarding the facts of such management-
related causes of QA deficiencies. No. 52 seeks detalls of any
adverse personnel actlions taken against persons as a consequence
of the QA deficlencies, The information sought by these inter-
rogatorles s plainly relevant to the subject matter and
discoverable. 10 CFR 2.740(b)(1). No privilege objections are
asserted by Appllcant. Moreover, Mr. Keppler's expressed view
that Edison is "spread thin at the top" and his assertion that he
ralsed such questions "for management to consider" compellingly
argue for the materiality of responsive answers to these ques-
tions. Perhaps no such management weaknesses were identifled,
Perhaps Edison never did consider Mr, Keppler's observation,
Such facts are important to understunding the cause and signifi-
cance of the QA deficlencies at Braldwood,

Applicant Interposes scope and relevance objections to these
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interrogatories. As to No. 52, Applicant chooses to read it as
limited, apparently, to only the Comstock harasament claims where
no such limitation is expressed in the interrogatory or fairly
implied:

Applicant has objected to the scope of Specific

Interrogatory 52 and its response is limited

accordingly. The causes of the quality assur-

ance weaknesses or deficiencies are addressed in

the answer to Specific Interrogatory 58. The

response to Specific Interrogatories 19 and 20

describes the "adverse personnel actions" taken

because of "QA deficiencles or weaknesses"

exhibited by Comstock employees,
Applicant's Fifth Partial Response, August 13, 1985, Thus,
Applicant does not assert a relevance objection to the question
per se, but claims only that its scope should be artificlally
narrowed to the Comstock claims. A complete and responsive
answer should be compelled which ls coextensive In scope with the
deficiencles asserted in the QA contention. Such a scope limita-
tion has been agreed to by Applicant and Intervenors with respect
to numerous interrogatories,

Applicant's scope objection to No., 50 is equally artificial
and without merit, Applicant asserts "this interrogatory
impermissibly seeks information beyond the scope of the Amended
QA Contention, by inquiring as to the subject matter of a Chicago
Iribune article which the Licensing Board specifically refused to
admit as a part of the Contention, OQOrder at 7, n, 3."
Applicant's Objections, July 29, 1985, The Board's omission of
the Chicago Tribune Keppler quote from Lhe actual contention
itself, June 21, 1985 Order at p. 7, n. 3, hardly reflects a

specific refusal to admit the article, let alone any ruling at
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all on the relevance of the article's subject matter to the

Quality assurance contention. The newspaper article is cited
simply for the sake of clarity and attribution., It is Mr,
Keppler's observation, and the underlying facts of management
weaknesses at Edison which are of importance as premises for the
interrogatory. Responsive answers should be compelled to

Interrogatories 50 and 52,

WHEREFORE, for the above-stated reasons, Intervenors urge
that the Licensing Board grant Intervenors' Motion To Compel

Discovery From Applicant and the NRC Staff In its entirety,

DATED: September 4, 1085
Respectfully submitted,

obert Cu
One of the Attorneys for Intervenor
Bridget Little Rorem, et al.

Douglass W, Cassel, Jr,
Robert Gulld

Timothy W. Wright, III
109 North Dearborn

Sulte 1300

Chicago, Illinols 60602
(312) bU1-5870
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE_THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of:

Docketl No, §0-uU56
50457

COMMONWEALTH EDISON COMPANY

(Braldwood Nuclear Power
Station, Units 1 and 2)

CERTIFICATE OF SERVICE

I hereby certify that I have served coples of Intervenors'
Motion To Compel Discovery From Appliosnt and the NRC Staff on
all parties to this proceeding listed on the attached Service
List, by having sald coples placed in envelopes, properly
addressed and postaged (first class), and deposited In the 0.8,
mall at 109 North Dearborn, Chicago, Illinois, on this 4th day of
September, 1985; except that Administrative Judges Grossman,
Brenner, Cole, and Callihan and NRC Staff Counsel Elaine Chan
were served via Federal Express and Edlson counsel Michael Miller

was served personally, also on September U, 198§,
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Lawrence Brenndr, Esq.

Chairman and Administrative Judge
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U.S. Nuclear Regulatory Commission
Washington D.C. 20555

Dr. A. Dixon Callihan
Administrative Judge

102 Oak Lane

Oak Ridge, TN 37830

Dr. Richard F. Cole

Administrative Judto

Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington D.C. 20555

Rebecca J. Lauer, Esq.
Isham, Lincoln & Beale
Three First National Plaza
Chicago, IL 60602

Ms. Bridget Little Rorem
117 North Linden Street
Essex, IL 60935

C. Allen Bock, Esq.
P.O. Box 342
Urbana, IL 61801

Thomas J. Gordon, Esq.
Waller, Evans & Gordon
2503 South Neil

Champaign, IL 61820

Lorraine Creek
Route 1, Box 182
Manteno, IL 60950

Region 111

U.S. Nuclear Regulatory Commission
Office of Inspection & Enforcement
799 Roosevelt Road

Glen Ellyn, IL 60137

Elaine Chan, Esq.

NRC Staff Counsel

U.S. Nuclear Regulatory
Commission

7335 0ld Georgetown Road

Bethesda, MD 27014

Joseph Gal.o, Esq.

Isham, Lincoln & Beale
Suite 840

1120 Comnecticut Avenue N.W.
Washington D.C. 20036

Docketing & Service Section

Office of the Secretary

U.S. Nuclear Regulatory
Commission

Washington D.C. 20555

Atomic Safety and Licensing
Board Pane

U.S. Nuclear Regulatory
Commission

Washington D.C. 20555

Atomic Safety and Licensing
Appeal Board Panel

U.§S. Nuclear Regulatory
Commission

Washington D.C. 20555

Michael 1. Miller, Esq.
Isham, Lincoln & Beale
Three First National Plaza
Chicago, 1L 60602

Herbert Crossman
Chairman and Administrative

Juda;

U.S§. clear Regulatory
Commission

Washington D.C. 20555
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In the Matter of s Docket Nos. 50-413
50-414
DUKE POWER COMPANY, ET AL. , ASLBP No. 81-463-010L
(Catawba Nuclear Station, ;
Units | and 2) ) April 6, 1983

MEMORANDUM AND ORDER
(Concerning Palmetto Alliance's Contacts
with Applicants™ Employees)

Pursuant to our Order of February 9, 1983, the Applicants have
written a proposed affidavit designed to prevent the unwarranted disclo-
sure of sensitive information about certain of their employees and
former employees. This information is being sought by Palmetto Allfance
in connection with its Contention 7 concerning management capabilities,
Paragraph 5 of the proposed affidavit provides as follows:

5. 1 will not contact, or cause to be contacted, any of the

employees or former employees identified in the protected informa-
tion except as follows:

(a) 1 will prepare a letter to be used to contact any
such employee and/or former employee, to be reviewed and agreed to
by Duke Power Company, [f such an agreement cannot be reached,

such letter and Duke Power Company's objections will be submitted
to the Board for resolution,

\“\
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(b) T will send the approved letter to such employees or
former employees identified in the protected information as |
choose, and will provide counsel for Duke Power Company with a copy
of such letter,

(c) If any of the subject employees or former employees
respond to my letter and indicate a willingness to discuss with me
matters relevant to Palmetto Alliance Contention 7, I will contact
such persons and pursue the subject. All contacts with such
employees or former employees will only be made by me and/or the
one other person who has executed an identical affidavit.

(d) 1 will not send follow-up letters to an{ employee or
former employee who did not respond to my letter; I will not
telephone or in any other way contact any employee or former
employee who did not respond to my letter,

Palmetto objects to proposed paragraph 5 and asks us to order its
deletion. With one exception, noted below, we think Palmetto's ob-
Jection is well taken, and so order.

We have received and considered memoranda on this question from
Palmetto, the Applicants and the NRC Staff. We pgree in all essential
respects with the Staff's analysis. Proposed paragraph 5, although not
labeled as such, must be treated as a motion under 10 CFR 2.740(c) that
discovery only be had under specified conditions. Such a motion must be
supported by a showing of good cause. The burden, of course, 1s on the
movant. See Consolidated Edison Co. (Indian Point Station), § NRC 13,

14 (1977). The only justification proffered by the Applicants for

paragraph 5 fs that some of their employees have been contacted in the
past by Palmetto and that “some of those employees did not appreciate
the contact, were bothered by it and have expressed concern to Duke."
Assuming that this accurately describes the reactions of the Applicants’
employees to such contacts (we have no proof, by affidavit or otherwise)



this hardly establishes a case of harassment, or anything else warrant-
ing remedial relief. Unsolicited and frequently unwanted contacts,
particularly telephone calls, are sowmething we all accept as a fact of
everyday life. We see no reason why employees of a nuclear facility,
some of whom may be receptive to an intervenor contact, shouid be spe-
cially shielded from it, absent a strong showing of harassment,

Recognizing that they have not shown harasswent, the Applicants
nevertheless ask us to estaolish "guidelines” for contacts with their
employees as a matter of “"prudence” and to expedite future discovery.
This request gyfrlooks the fact that proposed paragraph 5 would ropre-
sent a substantial restriction on a party's legal right ‘0 contact by
any reasonable means “"persons having knowledge of any discoverable
matter.” 10 CFR 2.740(b)(1)." For Palmetto's purpose of seeking
employee cooperation, there is a large difference between an informal
and confidential telephone call (which they would otherwise be free to
make) and a form lecter approved by and copied to the Applicants,
pursuant to proposed paragraph 5. We have no basis under anv legal
theory for restricting contact in the manner proposed.

One part of proposed paragraph 5, however, the last sentence of

subparagraph (c) (quoted above), should be retained. If contacts

The cases cited hy the Applicants do not justify the proposed
restrictfons on contact. Other authorities indicate that the right
to freely contact witnesses known only to one's adversary is
generally assumed, See W-ight & Miller, Federal Practice and
I'rocedure, § 2013.




are not restricted in this manner, we believe that a substantial risk
will be created of unnecessary disclosure ¢f sensitive information. We
also anticipate that the number of persons whose names are to be
released pursuant to this affidavit will be relatively small, at least
small enough that two people could make any desired contacts in a matter
of weeks.

Except for the sentence just discussed, paragraph 5 of the proposed
affidavit shail be stricken. The Board understands that Palmetto and
the Applicants have resolved any remaining language differences in the
proposed affidavit. Accordingly, Palmetto should revise, execute and
serve the affidavit promptly, and the Applicants should thereupon turn
over the relevant information. There has already been considerable
delay in resolving disagreement over this nondisclosure affidavit.
Should any additional problem develop in that regard, Palmetto and the
Applicants should contact the Board Chairman forthwith.

We are in receipt of Palmetto's filing of March 30, 1983, request -
ing cercain remedial measures in light of the Applicants' earlier
commun:cations with its employees. The Board requests the Staff's views
on the remedial measures proposed at pp. 9-11 of Palmetto's pleading, as
well as any other measures the Staff may consider appropriate in the
circumstances of this case (e.g., a letter posted by the Staff on
company bulletin boards to inform employees of their rights). We also
request the Staff's views on the propriety of the letters sent by the
Applicants to its employees, particularly the identification by name of
two former employees who are members of Palmetto Alliance. The Staff's
views should be sersed by April 13.



Pursuant to our request in our Memorandum and Order of April 1,

1983, the Staff has served the Board with copies of NUREG-0966, a Safety
Evaluation Report concerning steam generator design modification at
Catawba Unit 1 3=’ several other facilities. To the extent that (1)
this document may contain new information applicable to Catawba and (2)
CESG or other parties may wish to file new or modified contentions based
on that information, pursuant to ALAB-687 and this Board's applicable
prior rulings, such contentions should be filed by May 11, 1983, repre-
senting the customary 30 days, plus 5 days for service by mail of this
Order. Any opposition pleading will be due on May 27, 1983.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

gl

-3 elle
DMINISTRATIVE JUDGE

——— -

Dated at Bethesda, Maryland,
this 6th day of April, 1983.



