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NUCLEAR REGULATORY COMMISSION

WASHINGTON, D.C. 205550001
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November 21, 1996

MEMORANDUM TO: David L. Morrison, Director
Office of Nuclear Regulatory Research

Frank J. Miraglia, Acting Director
Office of Nuclear Reactor Regulation

Carl A. Paperiello, Director
(\Office of Nuclear Material Safety and

Safeguard '
FROM: /IL’*SEFn W. Craig, Depufy Director
Division of Engineering Technology

Office of Nuclear Regu?atory Research
SUBJECT: OFFICE INPUT FOR OMB CIRCULAR A-119 ANNUAL REPORT

OMB Circular A-119, "Federal Participation in the Development and Use of
Voluntary Standards," (Enclosure 1) requires that each Federal agency submit
an annual report on the status of agency interaction with voluntary standards
bodies. The Circular provides for designation of an agency Standards
Executive who is responsible for agency-wide implementation of the Circular’s
provisions. As the designated NRC Standards Executive, I am requesting input
from you for the noted annual report. Although the Circular addresses many
issues associated with staff participation on codes and standards activities,
which will be addressed in the future, the response to this memorandum focuses
on the information needed to prepare the annual report, which must be
submitted to the Department of Commerce, National Institute of Standards and
Technology by December 31, 1996.

Enclosure 2 identifies the specific information required for the annual
report. Information relevant to Item No. 1 has already been obtained through
a survey in March 1996 of each program, staff, and regional office; therefore,
you need not address that item. Your office is requested to provide the
information identified in Enclosure 2 Item Nos. 2 through 5 for the period
October 1, 1995, through September 30, 1996. Item Nos. 2 and 3 should include
the applicable standard and method of adoption, and Item Nos. 4 and 5 should
include the method of adoption for each standard identified.

Please provide the requested information to Gilbert C. Millman (Program
Manager, Codes and Standards) by December 13, 1996. If your staff have
questions or require further information, please have them contact Mr. Millman
at 415-5843,

9611290390 961126
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the cost of the implant(s) end prescribed rates.

rate, entitled lnpatient and Outpatient Rates. The petient will be responsible for both

Nd:mhpl-u-dpoadmu—dh&ammmﬂ'ﬂr“hmﬂm*‘&hd«ﬂbnuAmuuww

e procedures wrw inclusive io

lipsotaray will carry & separsie Regions loclude bewd and
- lbmnm lesions. However, CHAMPU

for the entire treetment regurdless of the bumber of visits required.

Directar, Office of Management and Budget.
[FR Doc. #3-26322 Flled 10-25-93; 8:45 am)
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peck, abdomen, flanks, end
5 separstes them as nons'

hipe.
bere. All charges wre

October 1, 1993, the retes prescribed berein supersided those established by the Director of the Office
oo October 27, 1992 (57 CFR €8842).

Revision of OMB Circuler No. A-118,
Motice of implementation

AGENCY: Office of Management and
Budget.
ACTION: The Office of Mansgement and
e::lr' (OMB) is issuing & revised

oo of OMB Circular No. A-119,
“Federal Participation in the
Development and Use of Voluntary
Standards.” The Circular has been
revised (o foster greater agency use of
voluniary standards, particularly in
light of recently stated national
objectives, and to increase the
effectiveness of the Circular.

SUMMARY: OMB Circular No. A-119
provides policies on Federal use of
private standards, and sgency
cg.\dpwou io voluntary standards
ies and standards-developing
groups. Participation (o such groups
nbouﬁ occur when it is in the public
interest and is competible with
agancies’ missions, suthorities,
priorities, and budget resources.
DATES: The revised Clrcular is effective
immedistely upon issuance.

on, 20503.
395-8803. To obtain ¢

Telephone
, pleass contact the

booe (202)
copy of the Circular

Exacutive Offics of the .. wsident’s
Publications Offics st (202) 395-7332.

the guidance letter from the De

of justios that was attached 1o the 1982
version of the Circular also be sttached
to the revised Circular. OMB requested
from the Department of Justice & new
guidance letter, or o lettor ree

guldance letter
iollow the text of the Circular.
Definitions

Many commenters requested the
delstion of the term “conformity
assessment procedures” as part of the
definition c:’ & “uudn:d.”
mCon.q un{clt that all reference to
conformity assessment procedures be
deleted from the document. Some of
these comments suggested that the lssue
of conformity assessment be covered in
& separste OMB circulsr while others
believed that the (sesue was simply not
& government iscue. At thig time, OMB
believes A-119 is not the proper vehicle
10 sddress the complex issue of
conformity assessment and therefore all
references to &ssessment
procedures have been

Severs] commenters recommended
that the amun,g:-uy in un:d
CGircular A-119 may bs ambiguous,
tharefore should be altered 1o reflect the
definitions being used in the GATT
Slandards Mm OMB
understands the for this
recommendation, it is our belief that the
current definitions in hwm
not ve
SrRpeTT .
believe that these definitions

Policy Guidelines

One comment was received from the

sotoncnding ot s (oo Ay
intheo

pargraph s clause be od a?:: thet

when properly conducted stan

could “promote the concepts of

pollution prevention and the use of

recycled content materials.” That bas

been sdded to the Circular.

Numerous comments were received
regarding section 7.a. on Reliance on
Voluntary Standards. Many commenters
wers concerned :bout the terminclogy
used (o paragraph 7.0.(2) governing
voluntary -mﬂm “that are
internationally recognized or accepted ™

That language has been to
refllect the comments received from the
Office of the United States Trade
Representative (USTR).

Sevaral comments were received an
subsections 7.4.(4) and 7.b.(4) giving
pummt:volmurymdm
r» metric system.
mm received that
metric units alwsys be Listed first with
English units in theeis or that
metric units be i

sdvocating & “hard™ conversion to
metric could lead to econamic
hardshipe (o some industry sectors or
bave an adverse affect oo ¢~ ‘aty
considerstions. OMB balieves that the

-~ G960880
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economic hardships or bealth wnd safety evailable to the public. OMB agrees with  should no! prove to be overly

considerstions.

g.

Another revision to the Circular was
the parsgraph added as eection 8.4.(4)
concerning respansibilitias of the
Secretary of Commerce. This proposed
section read. “The Secretary will
pursue, with other nations and
international organizations, the mutua)
recognition of standards, including
cuuformance assessment procedures. ”
0!‘;13 received many cammants from
industry organizations end standards
developers recommending that this
section be deleted. Their concern was
primarily thet the {ssue of conformance
&ssessment was 100 complex for the
scope of this Qircular. In eddition, the
USTR stated fts opposition to the
inclusion of this orarv‘pb on the besis

representation of the United States
before Laternetiona) standards
developing bodies shall be carried out
by the organizstion

private individual who bolds
membership in the internationa!
standards

orpanization. Therefore, the
mmunuh-m
Severa) "

both of these comments, and has added
& new pb 8.0.(4) which states
“(The - will) uublish“n
ures by which agencies
evelop the harmonized directories
described in paragraph 8.b.{(2)d., and
establish procedures to make these
directories available to the public "
opantiiiionsl e baode of tons
responsibilities s of agencies,
there wwnoroul in :‘:ﬁ‘ﬂﬂ'l’b A
that the agency designate
¢ senior level official “with sgency-wide
mwt&:w implement the
Circular

m....'.&‘ cam

Policy, the language bas besn modified
:ouu:{.umwwn
must be a senior level official “who will

be respoasible for

implementation of " The
original language 'vas to
ensure that the issue or:’ untary
standards was given proper sttention
throughout ﬂtg agency; bowever OMB
agrees that the proposed language may
have been 100 restrictive for some
agencies.

Also under section 8.b., language was
proposed in subparagrsph b. would
“ensure” that twe or monlapndu
partici in e given volun
mdup;lu:gdy og‘ordlmo (h-u‘.?mws
on matters of great Lmportances. Several
commanters noted that this could be in
violstion of some mal;lunl rules of
certain standards ing bodies,
and could increase the htmood of
block voting. As recommended by the
Interagency Commitiee on Standards
Policy, the following clause bas been
added to the end of that section:

“* ¢ * and, where not feasihle, &
mutual tion of differences.”
OME inten t:l‘mun‘ this change to
the document, that, on matters of
pararnount imporiance, agency
representatives should meet and discuss
their respective positions. If the
different missions of the agencies
involved make & compromise not
possible, then the participants should
advocate thelr respective agency’s
position to the standards
x:up.oundmplymuwmm
agencCy participants make a
faith effort to coordinate their on
these important (ssues.

Reporting
Twenty commenters recommended

Roguwireosents .
ty
to the requirements.
%.'*.‘:..gm:,..-
Standards Policy recommended that
{nstead of the ennual
reporting ¢ biennial

Tlmtmﬂdbmﬂd«:&aﬂ
bealieves that the annual requirement

burdensome, _'ven the lmportant pature

of this policy. OMB believes that

following the development of

muui:. the process by w?&r;?ﬁ
&goncy reports wi

produced should not be oxcessively

time .

Seversl commenters sddressed the
subject of what specific dats should be
included in the report. Most of these
comments suggested that the propased
aats request was (00 broad, and

ly.namdbbbahm'u

the pest, OMB has not been specific
on this subject; however OMB believes
that (o order to allow the sgency to
develop trend data, and more
adequately sssess compliance
with the Qircular, specific data must be
requested. Therefore, the dats request

bas been changed to more adequately

refllect current agency icipation in
standards developing bodies and the
extent to which this participation has

led to the adoption of voluntary
standards. In addition, OMB will
request Identification of sll voluntary
standards sdopted by esch agency for
the purpose of promotin
environmentally safe and energy
ellicient materials, products, systems.
s6rvices or practices.

Duted October 20, 1993
Allas V. Burmas,

Administrator, Office of Federa! Procurement
Policy
ICircular No. A-119, Revised|

To the Heads of Exscutive
Deparunents and Establishments.
Subject: Federal Participation (n the

Development and Use of Voluntary
Standards.

1. Purpose. This Clrcular establishes
policy 10 be followsd by exscutive
agencies in working with valuntary
standerds bodies. It also establishes
o e e

supersedes OMB Circular No. A-119,
dated October 26, 1982, which is

rescinded. :
s . Government functions
ofien {nvo! ucts or services that

activities of these voluntary bodles

rovides Lncentives and opportunities to
:alblhh standards that 2n national
needs, and the sdoption of volun
standards, whenever practicable an
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appropriate, eli~ inates the costs to the
Government of dcnl:?ﬁ its own
standards. untary
standards also the policy of
reliance upon the privste sector to
supply Government needs for and
services, as enuncisted in Circular
No. A-76, “Performance of Commercisl
Activities.”

4. Applicability. This Circular spplies
toall aaumn cﬂngrnsdp-ﬂm in
voluntary standards sctivities, domestic
and Internstional, but not 1o sctivities
carried out pursuant to tresties and
internstions! standerdization
agroements.

. Definitions. As used in this
Circular:

& Executive agency (hereinafler
referred 1o as “agency”) means any
executive department, independent
commission, board, bureau, office,
sgency, Government-owned or
controlled corporstion or other
establishment of the Federal
Government, including regulatory
commission or board. it does not
include the legislative or judicial
brarches of the Federal Govemment.

b. Strndard means & prescribed set of
rules, conditions, or requirements
concerned with the definition of terms:;

classification of com ts;
delineation or pnmgc?:? specification

of dimensions, materials, performance,
design, or operstions; measurement of
quelity and quantity in describing
materials, products, systems, services,
or practices; or descriptions of fit and
measurement of size.

¢ Voluntory Stnndc;’l;h are
established generally by private sector
bodies, both domestic and international,
and are available for use by any person

or organization, privete or
governmental.
are commonly referred 1o as “industry
standards” as well as “consecsus
standards”, but does not include
professional standards of

conduct, institutiona! of ethics
privete standards of individual firms, or
standards mandsted by law, such as
Formulary, es referenced in 21 US.C.
s

d. Government Siandards Include
individual sgency standards and
specifications as we!! as Feders! and
Military standards and specifications.

. Voluntary standards bodies are
private sector domestic or international
mhﬁmt—;:d:umpmm
organizations, industry associations,

and technical societies

t tes, or and nnopl.d' test
' hhuumu-i'ﬁ':m develop,

establish, or coordinate voluntary

standards.

[ Standas ds-developing groups are
committees, boards, or eny other
principal subdivisions of voluntary
standards bodies, established by such
bodies for the purpose of dvnlqpm

revising, or rev standards,
which are bound b procedures of
those bodies. .

8 A:!:fbon means ths use of the
letest edition of @ voluntary standard in
whole, in part, or by reference for
pmwmt.x‘urpau and the Inclusion
of the latest edition of & voluntary
standard in whole, in part, or by
reflerence In regulation(s).

h. Secretary means the of
Commerce or that Secretary’s Fp.
€. Policy. It is the policy of the Federal
Government in its procuremant and
regulatory sctivities to:

& Raly on voluntary standards, both
domestic and intemational, whenever
feasible and consistent with the law end
ngulﬂion pursuan’ 1 law;

. Participste in intary standards
bodies when such perticipation is in the
public interest and is competible with
sgencies’ missions, suthorities,
priorities, and budget resources; and

¢. Coordinate agency icipation in
voluntary standards bodies so that (1)
the most effective use is made of sgency
resources and representatives; and (2)
the views expressed by such
representstives are in the public interest
and, as @ minimum, do not conflict with
the interests and established views of

the ies.

7. Policy Guidelines. In implementing
it o e R
egencies recognize tve
contribution of standards deve t
and related sctivities. When properly
conducted, standards deve can

increase productivity and efficdency in
Government end ln]uw'y.
opportunities for internstional trede,
conserve resources, improve beslth and
safety, and promots the of
pollution prevention and the use of
recycled content materisls. It also must
be recognized, however, that these
sctivities, if im y conducted, can
suppress free and fair com

impede innovation and

progress, exclude safer and less
expensive products, or otherwise
adversely affect trade, commaerce,
beaith, or . Full scoount in »
- out this policy shall be taken of

on the economy, epplicable
F hwd::&d
objectives, including, for example, laws
and regulstions relsting to antitrust,

national security, small business,
roduct safety, enviroament,

and cooflicts of interest. It should slso
be noted, however, that the provisions
of this Circular are intended for inter—e!
ent purposes only and are not
:hn tf:’h) creste delay In the
inistretive process, (2) de new

op h‘: h;!tdd wm-m) create
ﬂ gbts enforcseble sgainst sgencies
ot their officers. The following poli
guidelines wre provided 1o assist an
govern ml:sknomlon of the policy
enu in paregrepb 6.

& Reliance on Valuntary Standards.

(1) Voluntary m.::nh that will serve
agencies’ &re consistent
with ﬂlmrl:n and tions
shou by Federsl

ter
economy and ¢ A they are
specifically pmhlmdmbllodby law ﬁ'om'y

oing so.

(‘?)‘Intonuuoml standards should be
considered in procurement and
regulstory applicstions in the interests
of promoting trade and implementing
the provisions of the Agreement on
Technica! Barriers to Trade and the
Agreement on Government Procurement
(commonly referred to as the ““Standards
Code" and the “Procurement Code™,
respectively.)

(3) Voluntary standards should be
given preference over non-mandatory
Government standards unless use of
such voluntary standards would
sdversely affect performance or cost,
reduce competition, or have other
significant disadvantages.

4) In adopting and using voluntary
standards, preference should be given 1o
those on performancs criteris
when such criteris may reasonably be
used in lieu of design, materis!, or
construction criteria. Preference should
#0150 be given, in light of stated national
gosls and objectives, to the adoption
and use of voluntary standards that (i)
reflect the metric system of
messurement, and (ii) foster matorials,
products, systemns. services, or practices
that are environmentally nounJ and

(Sl (’olunwytmduds ed b
Federa! should be re mc-yd
along with their detes of lesuance and
sources of cvuhull::y. in mmu
publications, ory
related in-bon:o‘:mh. Such

on should take into scoount the

adopti
requirements of copyright and other
similer restrictions.

(6} should not be inhibited,
if within their statutory suthorities,
from developing and using Government
standards in the event the! voluntary
standards bodies cannol or do not
develop @ needed, scceptable standard
in & timely fashion. Nor should the

smriatmn. technologica! development, policy conteined in this Circular be
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construed to commit any tothe  be limited to that which is clearly in 8. Responsibililies.
use of & voluntary m&m aher furtherance of an agoncy's mission and e. The wili:
due considerstion, s, in its opinion, responsibility. Normally, the total (1) Coordinate and foster executive
doss not mest siatutory amount of Feders! support should be no  branch implementation of the policy in

criteria, o7 s otherwise Insppropriste.  greater than that of all private sector parsgraph 6 of this Circular, and may

b. Participation in Voluntary . cipants in that activity except when provide administrative guidance to
Standards Bods tis io the direct and minant assist agencies in implementing

(1) Partici by knowledgesble interest of the Government to develop & ptnrlph 8.b.(2)d) of this Circular,
agency em in the standards standard or revision thereto and its (2) Establish an interagency
activities of voluntary standards bodiss development appears unlikely in the consultative mechanism to sdvise the
Mwﬂﬂrwﬂm absence of support. The form of Secretary and beads in
domestic and should be agency support, subject o and implementing the policy contained
sctively encoursged end ""“'53 budrwy suthority, may inciude: herein. That mechanism shall ide
sgency officlals when consistent (a) Direct financis] support; 0.g.. lorrmdpwcn by ell agencies
!horn‘dmd pb 6b. grants, sustaining memberships, end and ensure that their views are

(2) Agency who, at contracts: considersd;
Government m-. participate in (b) Administrative support; e.g.. travel  (3) Report to the Office of
stendards acti of voluntary costs, hosting of meetings, and Mansgement and Budget concerning
standards bodies and standards secretarial functions; implementation of this Circular; and
developing groups should do so in their (c) Technical mproﬂ.- eg. &) Establish prooedures by which
governmental capacities as specifically cooroutlvo testing for standards agencies will develop the directories
suthorized agency representstives. evalustion and perticipetion of e described in paragreph 8b{(2)(d), and

(3) Agency pstion in voluntary  personnel in the activities of standards-  establish procedures to make these
standards standards- developing zvupl; and directories available 10 the public.
developing groups does not, of itself, (d) Joint planning with voluntary b. The heads of agancies concerned
connote ot with, or standards bodies to fecilitate & with standards will:
endorsament of, decisions reached by coordinated effort in identifying and (1) Implement the policy in parsgraph
such bodies and groups or of standards  developing needed standards. 6 of this Circular in sccordance with the

approved and published by voluntary
standards badies.

(4) Participstion by sgency
npnuauumv- sbo:le. : simed at
con fo the opment of
voluntary standards that (a) will
eliminate the pecessity for deveiopment
or maintenance of te Government
mndnn‘r’ds. ul;‘ .(3 will further such
netio objectives as
lnunn-:;d(i)thowcmmof
messurement, and (ii) snvironmentally
sound and energy efficient materials,
products, systems, services, or practices.

(5) Agency representstives serving as
mambers of standards-developing
groups should participete actively and
ono:d‘dth with private sector
repressntstives. Lo Zm:. 80, agency
representatives should not sesk to
dominste such groups. Active
perticipation is intended to inciude full
involvement in discussions end
technical debetes, registering of

inions end, if selected, serving s
&rmwhd&oﬁdﬂ

unless
specifically probibited from doing so by
law or their agencies.

(6) The number of individua! sgency
participants in » given voluntary
standards activity should be kept 1o the
minimum required for eflective
presentation of the various ‘
technical, or other concams of Federa!
agencies. - -

(7) The of Agency support
wovohmmmmmytbmld

(8) Participation by agency
representstives in the policymaking
process of voluntary standards bodies,
in accordance with the procedures of
those bodies, is enco
particularly in metters such as
establishing priorities, developing
procedures for preparing, reviewing,
and approving standards, and creeting
standards-developing groups. In order to
maintain the private, nongovernmental
naturs of such bodies, however, agency
representatives should refrein from
decisionmaking involvement in the
internal day-to-dsy management of such
bodies (e.g., sslection of salaried officers
and employees, establishment of stafl
salaries and administretive policies).

(9) This Circular does not provide
guidancs concerning t&: lnlornnlh.
opersting procsdures that may
appliabn‘o to voluniary standards bodies
wpencies under this Circular Ag
. o1 ¢ Circular. Agencies
m. bowever, carefully consider
what laws or rules may spply in &
particular instance because of these
relstionships. For example, these
relstionshipe may involve the Feders!
Advisory committee Act, as amended (5
U.S.C. App. 1), or s provision of an
authorizing statute for @ particular
agency. Agencies are best able -
f:a::lu whet Laws .l:rd policies

ould govern particular relationships
and to assess the extent to which
competition may be enhanced and cost-
eflectiveness increased. Questions
relating to anti-trust implications of
such relationshipe should be addressed
to the Atiorney

policy guidelines in paragraph 7 within
120 days of issuance,

(2) \"'ithin 120 days of issuance, shall
designate a senior level official as the
Standards Executive who will be
responsible for -wide
implementation of this Circular. The
Standards Executive’s responsibilities
will include, but not be limited to:

(a) Establishing procedures to ensure
that agency representatives participsting
in voluntary standards bodies and
standards-developing groups will, to the
extent possible, ascertain the views of
the egency on watters of paremount
interest and will, as 8 minimum, express
views that are not Inconsistent or in
conflict with estsblished agency views;

(b) Ensuring. when two or mon,
agencies participate in s given voluntary
standards body or standards-deve'oping
group, that they coordinate their views
on matters of peramount {mportence so
asto 1, whenever feasible, ¢
single, unified position and, where not
feasible, 8 mutua! recognition of
di( ) Cooponting with the Secretary |

c ery in
carrying out his responsibilities under
this Circular:

(d) Consulting with the , 85
necessary, in the development an
issuance of interna! sgency procedures
and guidance implementing this
Circular, including the development
and bermonized implementation of en
agency-wide directory identifying
agency mglzou participeting in
standards loping groups; and

{e) Submitting, in response to the
request of the Secretary, reports on the
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status of sgency interaction with
voluntary standards bodies.

(3) Review their standards
within five years of issusnce of this
Circular, and at least once every five
yoars thereafler, and replace those for
which an edequate and appropriate
voluntary standard can be substituted.

§. Reporting Requirements. One year
from the date of lssuance of this
Circular, and every year thereafter, the
Secretary will submit to the Offi-» of
Mansgement and Wtho ° brh:
summary report on the status of sgency
interaction with voluntary standards

participation in the development and
utilization of voluntary standards,

incl "

(1) the number of agency employees
participating in at least one standards
developing group:

(2) the number of voluntary standards
the agency bas adopted since the last
report which result from agency
participation in a standards developing

up;
8"()3 )Plhc number of standards the
agency has replaced as a result of the
l;qui;amu set forth in paragraph
8b.(3).

b. ldentification of any voluntary
standards that have bsen adopted for the
purpose of promoug environments!ly
sound and energy efficient materials,
products, vystems, services or practices

c An uation of the effectiveness
of the policy promulgated in this
Circular and recommerdations for

10. Policy Review. The poli
contained {n this Circular shall be
Mc\nd’ for ‘Mmdma b&: Office
of Management U years
from the date of lsmu:oﬂ

11. Inquiries. For Information

comments coocerning OMB's
;h& ba:l‘?whrA-.us
* and Use of Voluotary Standards.” This

Girculer encoureges Foedera! participetion in

the development of voluntary stendards and
he use of such standards in procurement,
regulatory and other applications.

At the time that Circular A-119 was last
revised, the tof Justice, in ¢ june
22,1962 letter Acting Assistant
Attarney General for Antitrust Ronald G
Carr, advised OMB concerning the
competitive benefits and potential problems
that can result from industry tof
voluntary standards. | have that
Inttar, 8 copy of which s enclosed, o light
of OMB's current revision of Circular A~119
and | have determined that it continues
acourstely Lo state the ‘s views

cConcarn FM mm vtmy
mndudl::cm -
From the i of corupetition policy,

Federa! employees who io the
development of industry standards should be
aware that the potential for anticompetitive
harm resulting from industry standards
setting can be reduced to the oxtent that such
proceedings are open and transparent and
provide an opportuaity for notice and
commen! (0 aDy person otially sffected
by the promulgation of the proposed
standards. The sdoption of performance
re.her then design standards also helps
considerebly to reduce competitive concerns
Thus. it is appropriste that Fedaral personne|
who participete in vulunotary standards-
devaloping bodies advocate these principles
whenever possible. At the same time, Feders|
personnel sbould understand that their
participalion {.. Loe standards-setiing process
geverally does not conler antitrust immupity
on lndustry participaots, and Federa!
personne! should meke clear that their
presence does not imply Federa! approval of
any particular standards setting process or of
eny resulting standards.
Sincerely,

Anne K. Bingaman,
Assistant Attorney General

Enclosure

US. Department of justics, Amiitrust

Division

June 22, 1982

Mr. Donald E Sowle

Administrator for Federal Procurement
Policy. Office of Ma and
Budget, Wochington, 20503.

Dear Mz. Sow .a: | am writing 1o express the
views of the of Justice on
competition policy tssues raised by the
Revised OMB Omﬂc No. A-ll...:cdcn‘l’
Participation 1o the Development Use
Voluntary Standards” for

oo April 20,

comment io the Federal
1982 (<7 Fed. Reg. 16, 919).

1o our comments oo previous drafts of the
Circular, dsted Decamber 26, 1978 and june
13,1978, we bav wu

which would eliminate the rigid “'due
process” precoadition to feders)
participation in privete standards activities
Such & preconditiot. is overly restrictive.
since as @ matter feders! agencies
will often be required to adopt the standaids
developed es3 of federa] participation
i their deve L Thus, {n our view, the
better solution is to participate n standards
setting bodies end work within them to

assure that appropriste procedures are

Wnbw :d believes Mmkdud“
participants encouruge option
of pog.dnulu 1o foster acoees to standard
sotling activities and {o such
activities. Such procoedures facilitate the

deve t of standards scoeptable to the
utmwuﬂ-acdhd unu'::?o
consumers. In , sotice and

opportunity for comment belp assure that
standards will be besed on uate
informaticn es to their utility and
consequences. Mareover, it is especially
imporant that performance critaria be given
& proruinent, perhaps predominant, place in
any standards sctivity. Federal nrncy
represeciatives, therefore, shouid advocaie,
as stongly as possible, procedures designed
to assure that s broad rangs of information is
solicited, and that ormance critens are
central elements of the resulung standerds
1o addit.on 1o the practical ad vantages of
opeo standards procsediags, such safeguards

would mitigate the substanual
anticompetitive potential loberent Lo private
stan s groups. The im of assuring

sdequaste considerstion of competition o the
work of private standards bodies was noted
nconﬂyot;y the Supn;t:MCoun l.nIMm‘ n
Mechanica ineers, Inc. v.
mlewl Corp. The cese involved &
produc standard which bad been edopted io
46 states and all but one of the Canadisn
provincss. The Court observed that
organizations cresting such standards could
be “rife with opportunities for
anticompetitive activity.” Feders! egencies
ought to stroagly sncourage these privete
groups to sasure considerstion of all relevant
viewpolots and interests including thoss of
conrumers, and potential or existing Industry

pants.
This country's international obligations
and policy, ae in the Standards

expresesd
Code negotisted d the Tokyo Round of
mumr&‘w;—m
Agreement on Techaical to Trade,

codified et 19 US.CA. 2531 f seg. (1980),
provide another irnportant resson for federa!

similar protection.
foder t is o fact lovolved Lo the

vate group, the obligstions of the
tandards Code would sppear even stronger



Individual Office Input te

Enclosure 2

OMB Circular A-119 Aanual Report

Period Covered: October 1., 1995 - September 30, 1996

Office Input

participating in at least ome standards

developing group [Identify standards
developing organization (SD0) }

t Information Request
iuff - Number [Standard Title (year),
Method of Adoption]“***¥
1 Number of agency (office) employees N/A N/A

Number of voluntary standards the agency
(office) has adopted since 10/1/95 which
resulted from agency participation in a

standards developing group. [Identify
standard and method of adoption]

Number of internal standards agency
(office) has replaced with voluntary
consensus standards [Identify standard
and method of adoption]

Identify any voluntary standards that
have been adopted for the purpose of
promoting environmentally sound and
energy efficient materials, products,
systems, services, or practices.
[Identify method of adoption]

Identify any voluntary standards, for
which there is an ongoing action, that
could be adcpted by the agency during

FY 97. [Identify intended method of
adoption]

(2,3,4,5): Indicates applicability to item Nos.
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EDO Principal Correspondence Control

FROM: DUE: 12/13/96 EDO CONTROL: G960880
DOC DT: 10/26/93
FINAL REPLY:
OMB /
TO: /L(Chﬂ(/
NRC (l [220q;
FOR SIGNATURE OF : ** GRN *« CRC NO:
DESC: ROUTING:
ANNUAL REPORT TO DEPT. OF COMMERCE ON STATUS OF Taylor
AGENCY INTERACTIONS WITH VOLUNTARY STANDARDS Milhoan
BODIES Thompson
Blaha
DATE: 11/21/96 i
ASSIGWED TO: CONTACT: ' //' (4 N RERY B o
(g ) 232 T
RES  Morrison (! eAbhe . MK LA T
'\‘i‘nIZ_“__‘*,-.%_l{i}' aglia
NMSS Paperiello

SPECIAL INSTRUCTIONS OR REMARKS:

RES, NRR, & NMSS provide input for report by
12/13/96 to Gilbert Millman, RES, in accordance

with instructions in the attached 11/21/96 memo
from John Craig.

RES prepare annual report to Commerce by 12/27/96.

NRR RECEIVED: NOVEMBER 21, 1996
MRP ACTION: DRPM:MARTIN

MRR ROUTING: WMIPAGLIA ' Hiu i ,
THADANMI
ZIMMERMAN
SHEPRON
MARTIN
BOHRER
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¢ These peocedures are inclusive in

for the eutire trestment regardiess of the number of visits req
beginning October 1, 1993, the retes
of Management and Budget on October 27, 1092 ;57 CFR 48642).

For the period

Dated: October 19, 1993,
fLecn E Panetia,

Director, Office of Management and Budget.
{FR Doc. ©3-26322 Filed 10-25-93; 8:45 am]

BILLING OCOE 3119314

surgery are st the full reimbursement rate, entitled Inpatient
the cost of the implant(s) end prescribed rates.
Note: The implants and procedures used for the

uired.

and Outpatient Rates. The patient will be responsible for both
sugmentation mammaplasty are in compliance with Federsl Drug Administration

include head and neck, abdomen, flanks, and
However, O.I.-AMPUS seperates Iban"u .m?

1 berein supersedod those established by the Directar of the Office

ki
bc;l\lldwgum

Revision of OMB Clrcular No. A-118,
Notice of implementation

AGENCY: Office of Management and
Budget.

ACTION: The Office of Managemeni and
e::fd (OMB) is fssuing a revised

on of OMB Circular No. A-119,
*“Federal Participation in the
Development and Use of Voluntary
Sun::rds.f" The Circular has been .
revised to foster greater Cy use o
voluntary nmdardsl;gcﬂ.?c‘unhrly in
light of recently stated national
objectives, and to increase the
effoctiveness of the Circular.

SUMMARY: OMB Circular No, A-119
provides policies on Federal use of
private standards, and sgency

petion in voluntary standards

ies and standards-developing

groups. Participation in such groups
should occur when it is in the public
interest and is compatible with
agancies’ missions, authorities,
priorities, and budget resources.
DATES: The revised Circular is effective
immediately upon issuance.
FOR FURTHER INFORMATION CONTACT:
Chris Jordan, Policy Analyst, Office of
Federal Procurement Policy, 725 17th
Street, NW., W 20503,
Telephone (202) 395-6803. To obtain &
copy of the Circular, please contact the
Executive Office of the President’s
Publications Office at (202) 395-7332.

BUPPLEMENTARY INFORMATION:
Comments Received

Comments were received from 43
Eﬂvm sector organizations, from 12
- Federal Government entities, and from
34 private individuals in to the
'mhm in the
Fi Register on 20, 1992. The
following is an analysis of the
comments received and the changes
made to the Circular. .
An initiel recommendation was made
by the In Committee on
'Standards . They requested that

the guidance letter from the De t
of justice that was attached to the 1982
version of the Circular also be sttached
to the revised Circular. OMB requested
from the Department of Justice & new
guldance letter, or & letter reaffirming
the 1982 letter. Justice has provided
OMB with a letter of reaffirmation. That
letter and the 1882 guidances Jetter
iollow the text of the Circular,
Definitions

Many commenters requested the
deletion of the term “conformity
assessment procedures” as part of the
definition of & “standard.”
Consequently, many of these
commenters felt that all reference to
conformity assessment procedures be
deleted from the document. Some of
these comments suggested that the Issue
of conformity essessment be covered in
& separate OMB circular while others
believed that the {ssue was simply not
& government issue. At thig time, OMB
believes A~119 is not the proper vehicle
10 address the complex issue of
conformity assessment and therefore all
references to conformity assessment
procedures have been

Several commenters recommended
that the definitions currently in use in
Circular A-118 mey be ous, and
therefore should be altered to reflect the

definitions being used in the GATT
Standards Code. Alth OMB
understands the rati for this

recommendation, it is our belief that the
current definitions in the Circuler are

not being misin and have
modmtgolr P t.'.m“w.odll. Thersfore, we
believe that these definitions

st this time could confuse matters and
would, therefore, be inappropriate.
Other commenters
definitions should be to the
Omdnhthom“uﬁmmuny
sound” and “energy efficient”. OMB
believes that these terms are adequately
described in Executive Order 12780,
and therefore should not be redefined in
an OMB Circular, .

Policy Guidelines

One comment was received from the
recomme! g intheo
paragraph a clause be nddorn:?n‘ that
when properly conducted stan
could “promote the concepts of
pollution prevention and the use of

ed content materials.” That has

been added to the Circular.

Numerous comments were received

‘ng section 7.a. on Reliance on

Voluntary Standards. Many commenters
were concerned ;bout(lbo terminology
used in paragreph 7.8.(2) governing
voluntary nm£rds “that are
internationally recognized or sccepted.”
That langusage hes been to
reflect the comments received from the
Office of the United States Trade
Representative (USTR). :

Several comments were received an
subsections 7.a.(4) and 7.b.(4) giving
preference th‘: voluntary mdnu:i;
reflecting the metric system.
comments received that
metric units always be listed first with
English units in thesis ar that
metric units be the only units listed.
Other commenters were conoarned that
OMB ad & “hard™ conversion to
metric could Jead to econamic
hardships in some industry sectors or
have an adverse affect on safety
considerations. OMB believes that the
Clrcular, as it is currently written,

y reflects the intention of
Executive Order 12770, to ote the
use of the metric system of
government buui'n.lnu. Mof
g o e

of paregraph 7,
sctivities, when not properly conducted,
can have en sdverse affect on health and
safety, trade and commerce, end can
suppress free and fair competition. It is
not intended that the promotion of
standards using the metric system
su the concerns expressed
earlier in the Circular regarding possible

EDO -~ G960880
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economic hardships or health und safety
considerations,
E Shml-a mmenl::. including 6
eders! agencies and the ln
Committee on Standards quwu;nncy
addressed issues rclated to agency
employee participation in standards
developing bodies. A key issue with all
the commenters { on ethics, and
under what an o
employee can participate. To t
matter, OMB asked for an oplnlonZom
;h;. Office of Gontg:ﬁn Ethics .ECE)
t opinlon speci states that
“from an ethics point u.fv view, the
Circular does not reise major concerns.”
Howincr. OMB reminds federal
employees participating in standards
developing ualvmau:hsut they, as the
Circular states, should refrain from
decisi involvement in the
internal day-to-dey management of such
bodies.

Responsibilities

Another revision to the Circular was
the paragreph added es section 8.2.(4)
concerning respansibilities of the
Secretary of Comnmerce. This proposed
section read: “The Secretary will
pursue, with other nations and
international organizations, the mutual
recognition of standards, including
conformance assessment procedures.”
OMEB recelved many comments from
industry organizations and standards
developers recommending that this
section be deleted. Their concern was
primarily that the Issue of conformance
assessment was too complex for the
scope of this Circular. In addition, the
USTR steted its opposition to the
inclusion of this ph on the besis
that delegation of this euthority to the
Secretary of Commerce would
inappropriate because the Trade
Agreements Act states that
representation of the United States
before international standards
developing bodies shall be carried out
by the on member—the
private individual who bolds
membership in the international
standards organization. Therefore, the
mmd soction 8.a(4) has been deleted

the Qircular

Severa! MU were received

recommending to the on
concerning the m::l om“cy-
andends doveleptig bodlon '

in
. A few
rmmtndudlnuh
teragency Committes 7n Standards
Policy, recommended thet & common
format be used in development of these
directories. Other comments were
received from the private sector

requesting that e provision be sdded to
ensure thut these directories are made

evailable to the public. OMB agrees with
both of these comments, and has added
8 new paragraph 8.a.(4) which states
*“(The Secretary will) establish
procedures by which will
develop the harmonized direciories
described in paragraph 8.b.(2)d., and
establish procedures to make these
directories available to the public.”
Under section 8.b. concerning the
:;:nponslhﬂmu of thmm: of agcndb es,
was 8 p rou.l ph 2.
that the h..S': agency lhnﬁ?ogg.mlo
@ senior level official “with egency-wide
mpomlhlm&‘;lo implement the

Circular. At of the
Interagency meg;nduds

Policy, the language has been modified
to 2:{0 that the Standards Exscutive
must be & nlll.lo‘r level olﬁdnld"‘who will
be responsible for agency-wi
implementation ofm Circular.” The
original language was pro to
ensure that the issue of voluntary
standards was given proper attention
throughout egency; however OMB
egrees that the proposed language may
have been too restrictive for some

agencies.
Also under section 8.b., language was
proposed in subparagreph b. that would

“ensure” that two or moulngendu
articipating in e given voluntary
fundnrdnu:gdy. cgordnmo their views
on matters of great importance. Several
commenters noted that this could be in
violation of some procedura! rules of
ceriain standards s“ulo bodies,
and could increase the li ood of
block voting. As recommended by the
Interagency Committee on Standards
Policy, the following clause has been
added to the end of that section:
“* * * and, where not feasible, a
mutual tion of differences.”
OMB intends, by making this change to
the document, tgat, on matters of
paramount importance,
representatives should meet and discuss
their respective positions. If the
different missions of the egencies
involved make & compromise not
possible, then the participants should
advocate thelr respective agency's
position to the standards developing
group. OME simply wants to ensure that
the pants make a good
faith effort to coordinste their views on
these important issues.
Reporting Requirements
Twenty commenters recommended
changes to the reporting requirements.
The Intersgency Committeeon
Standards Policy recommended that
instead of the proposed n:nual l
reporting requirement, e biennia
irement would be sufficient. OMB
bealieves that the annual requirement

should not prove to be overly
burdensome, given the important nature
of this policy. OMB believes that
following the development of
I

agency reports will be
produced should not be excessively
time consuming.

Several commenters sddressed the
subject of what specific data should be
included in the report. Most of these
comments suggested that the proposed
dats request was t0o broad, and
r:mlbly. not accessible by the agencies.

the past, OMB has not been specific
on this subject; however OMB believes
that in order to allow the egency to
develop trend data, and more
edequately assess compliance
with the Circular, specific dats must be
requested. Therefore, the data request
lua been changed to more adequately
reflect current icipation in
standards dm?go‘la:: mu?nd the
extent to which (Kh participation has
led to the adoption of volun
standards. In eddition, OMB will
request identification of all voluntary
standards adopted by each agency for
the purpose of promotin
environmentally safe and energy
efficient materials, products, systems,
services or practices.

Deted October 20, 1993,

Allan V., Burman,

Administrator, Office of Federal Procurement
Policy.

[Circular No. A-119, Revised]

To the Heads of Executive
Departinents and Establishments.
Subject: Federal Participation in the

Development and Use of Voluntary
Standards.

1. Purpose. This Circular establishes
policy to be followed by executive
agencies in working with voluntary
standards bodies. It also esteblishes
Kolicy to be followed by executive

ranch agencies in adopting and using
voluntary standards.

2. Rescissions. This Circular
supersedes OMB Circular No. A-119,
dated October 26, 1962, which s
rescinded.

3. Background. Government functions
often involve products or services that
must meet reliable standards. Many
such standards, appropriate or
adaptable for the mﬂ
purposes, are svailable rivate
voluntary standards bodies. &w!mmm
participation in the standards-related
activities of these voluntary bodles
provides incentives and opportunities to
establish standards that serve national
needs, and the sdoption of volun
standards, whenever practicable an
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sppropriate, eliminates the costs to he  establish, or coordinate voluntary

Government of devel its own su‘ng:nd:' e !

standards. voluntary . Standai ds-developing groups are
standards also the policy of committees, boards, or any other
relience upon the private sector (0 principal subdivisions of vol

untary
supply Government needs for goods and  standards bodies, established by such
services, as enunciated in OMB Circular bodinlouhopurpou:::mdonlqp.u:d.

No. A~76, “Performance of Commercial revising, or rev
Activities.” : which are bound by the procedures of
4. Applicability. This Circular applies those bodies.
toall tive pstionin & means the use of the
voluntary standards sctivities, domestic latest adition of a voluntary standard in
and international, but not to activities ~ Whole, in part, or by reference for
carried out pursuant to treaties and procurement purposes and the inclusion
internationa! standardization of the latest edition of a voluntary
5. Definitions. As used in this "m"smuwmlm -
o " Commerce or that Secretary’s desi

a. Executive agency (hereinafter
referred to as “agency’) means any
executive department, independent
commission, board, bureau, office,
agency, Government-owned or
controlled tion or other
establishment of the Federal
Government, including regulatory
commission or board. It does not
include the legislative or judicial
branches of the Federal Government.

b. Stondard means & prescribed set of
rules, conditions, or requirements

6. Policy. It is the policy of the Federal
Government in its procurement and
regulstory activities to:

&. Rely on voluntary stendards, both
domestic and international, whenever
feasible and consistent with the law and

lation pursuant to law;

. Participate in voluntary standards
bodies when such participetion is in the
public interest and is compatible with
agencies’ missions, authorities,
priorities, and budget resources; and

c. Coordinate agency cipation in
bo(ﬂ:uw that (1)

conoerned with the definition of terms;  voluntary standards
classification of com ts; the most effective use is made of
delineation or p ures, specification  resources and representatives; and (2)

of dimensions, materials, performance,
design, or operations; measurement of
quality and quantity in describing
materials, products, systems, services,
or practices; or descriptions of fit and
measurement of size.

¢ Voluntary Standards are
established generally by private sector
bodies, both domestic and international,
and are available for use by any person
or organization, private or conducted, standards develo t can
governmental. term includes what  increase productivity and efficiency in
are commonly referred to es “industry  Government and industry, expand
standards™ as well as “consensus opportunities for international trade,
standards”, but does not include conserve resources, improve health end
professional standards of personal safety, and promote the concepts of
conduct, institutional codes of ethics, pollution prevention and the use of
privete standards of individuel firms, or  recycled content materials. It also must

the views exprossed by such
representatives are in the public interest
and, as 8 minimum, do not conflict with
the interests and established views of
the agencies.

7. Policy Guidelines. In implementing
the policy ‘ho:u':lisbod by this Circuler,
sgencies should recognize the tive
contribution of standards development
and related activities. When properly

standards mandated by law, such as be recognized, however, that these
those contained in the United States activities, if improperly conducted, can
Pharmacopeia and the National suppress free and rir' competition,
Formulary, as referenced in 21 U.S.C. impede innovation and ical
as. progress, exclude safer and less

d. Government Standards include expensive products, or otherwise
individus] agency standards and adversely affect trade, commerce,
specifications as well as Federal and health, or safety. Full sccount in
Military standards and specifications. anylngouﬂhhpoﬂcynhllbouhnol

e. Voluntary standards bodies are the impact on the economy, applicable
private sector domestic or international  Federal laws, , and nationel
organizations—such as nonprofit objectives, including, for example, laws
organizations, industry associations, end regulations relating to antitrust,

rofessional and technical societies, national security, small business,

tes, or

groups, and recognized test product safety, environment,
laboratories—that plan, develop,

and conflicts of interest. It should also
be noted, however, that the provisions
of this Circular are intended for internal

t purposes only and are not

m‘mm create doh;h the

inistrative process, (2) provide new

":;JW lﬂw blom’ or (3) create

ts en es

or their officers. The lolwloying ;g:‘nd
guidelines are provided to assist nn?'
govern t‘x:slcmmlon of the policy
enunciated in paragraph 6. .

¢. Reliance on Voluntary Standards.

(1) Voluntary m.:’tds that will serve
egencies’ are consistent
with a ml:‘m and regulations
shou adopted and by Federal
agencies l:‘gn interests of t.t;cy
economy and efficlency, un are
& - fically prohibited Ly law from

oing so.

(2)'1nlomcdoml standards should be
considered in ment and
regulatory epplications in the interests
of promoting trade and implementing
the provisions of the Agreement on
Techaical Barriers to Trade and the
Agreement on Government Procurement
(commaonly referred to as the “Standards
Code™ and the “Procurement Code",
respectively.)

(3) Voluntary standards should be
given preference over non-mandatory
Government standards unless use of
such voluntary standards would
adversely affect performance or cost,
reduce competition, or have other
significant disadvan

4) In sdopting and using voluntary
l!mdamnhm should be given to
those on performancs criteria
when such criteria may reasonably be
used in lieu of design, material, or
construction criteria. Preference should
also be given, in light of stated national
goals end objectives, to the adoption
and use of voluntary standerds that (i)
reflect the metric system of
measurement, and (ii) foster materials,
products, systems, services, or practices
that are environmentally sound and

efficient.

(sl Lolunw'y standards sdopted by
Federal agencies should be referenced,
along with their dates of issuance and
sources of availability, in eppropriete
publications, regulatory , and
related in-house documents. Such
adoption should take into account the
requirements of copyright and other
similer restrictions.

(6) Agencies should not be inhibited,
if within their statutory suthorities,
from developing and using Government
standards in the event that voluntary
standards bodies cannot or do not
develop e needed, acoeptable standard
in a timely fashion. Nor should the

metrication, technological development, policy contained in this Circular be
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construed to commit any tothe  be limited to that which is clearly in 8. Responsibilities.
use of a voluntary stan which, after  furtherance of an agoncy's mission and a. The will:
due consideration, is, in its opinion, responsibility. Normally, the total (1) Coordinate and foster executive
inadequate, does not meet statutory amount of Federal mrpoﬂ should be no  branch implementation of the policy in
criteria, or is otherwise inappropriste.  greater than that of all private sectar paragraph 6 of this Circular, and may

b. Participation in Voluntary . participants in that activity except when provide administrative guidance to
Standards Bodi itis in the direct and minant . assist in implementing

(1) Partic by knowledgeable  interest of the Government to develop s paregraph 8.b.(2)d) of this Circular,
agency em in the standards standard or revision thereto and its (2) Establish an interagency
activities of voluntary standards bodies  development appears unlikely in the consultstive mechanisin to advise the
and ping groups. both  absence of such mcpon. The formof  Secretary and heads in
domestic and shouldbe  agency support, subject to legal and implementing the policy contained
actively encoursged and promoted b bud authority, may include: herein. That mechanism shall provide
agency officials when consistent wi (J Direct | support; e.g., for ipstion by all affected agencies
the gnntdou of ph 6b. grants, surtaining memberships, and and ensure that their views are

(2) Agency em who, st contracts; considered;
Government ipate in (b) Administrative support; e.g., travel (3) Report to the Office of

standards activities of voluntary
standards bodies and standards-
developing groups should do so in their

governmental capacities as specifically

.u(tha)orlndA agency npnun‘:n'v?.

ge ) tion in voluntary
nmdnmmm
developing groups does not, of itself,
connote nt with, or
endorsement of, decisions reached by
such bodies and groups or of standards

approved and published by voluntary
standards bodies.

(4) Participation by sgency
representatives shouid be simed at
contributing to the development of
voluntary standards that (a) will
eliminate the necessity for development
or maintenancs of te Government
standards, and (b) will further such
nnlion:.l‘fo.ls and objectives as
increased use of (i) the metric system of
measurement, and (ii) environmentaliy
sound and energy efficient materials,
pr&ﬁﬁ systems, uwim?s or pnuc':ces.

nCy represantatives serving as

members of standards-developing
groups should participete sctively and
on & basis of equality with private sector
representatives. In doing so, sgency
representatives should not seek to
dominate such groups. Active
perticipation is intended to include full
involvement in discussions and
technical debates, registering of
opinions and, if selected, serving as

irpersons or in other official
capacities. Agency tatives may
vote, in mm procedures
of the voluntary standards body, at each
stage of standards development, unless
specifically prohibited from doing so by
law or their egencies.

(6) The number of individual agency
participants in a given voluntary
standards activity should be kept to the
minimum required for effective
presentation of the various program,
technical, or other concerns of Federal
) The providiag of

7 p ing of Agency support
10 & voluntary standards activity should

costs, hosting of meetings, and

secretarial functions;
(c) Technical support; e.g.,
cooperative testing for standards

evaluation and perticipation of age
personnel in the activities of standards-
developing ps: and

(d) Joint pﬁuning with volun‘ary
standards bodies to facilitate &
coordinated effort in identifying and
developing needed standards.

(8) Participation by agency
representatives in the policymaking
process of voluntary standards bodies,
in accordance with the procedures of
those bodies, is encouraged—
particularly in matters such as
establishing priorities, developing
procedures for preparing, reviewing,
and approving standards, and creating
standards-developing groups. In order to
maintain the private, nongovernmental
nature of such bodies, however, agency
representatives should refrain from
decisionmaking involvement in the
internal dey-to-dey management of such
bodies (e.g., selection of salaried officers
and employees, establishment of stafl
salaries and administrative policies).

(9) This Circular does not provide
guidance concerning the internal
open(ing.pmoodum that may be
applicable to voluntary standards bodies
because of their relationships to
agencies under this Circular. Agencies
should, however, carefully consider
what laws or rules may spply in &
particular instance because of these
relationships. For example, these
relationships may involve the Federal
Advisory commitiee Act, as amended (5
U.S.C. App. I), or & provision of an
authorizing statute for e particular
agency. Agencies are best able to
:I;tmnim what laws u‘::l pohltid“hi

ould govern particular relstionships
and to essess the extent to which
competition mey be enhanced and cost-
effectiveness increased. Questions
relating to anti-trust implications of
such relationships should be addressed
to the Attormey ral.

Management and Budget concerning
implementation of this Circular; and

{:) Establish procedures by which
agencies will develop the directories
described in paragraph 8b(2)(d), and
establish procedures to make these
directories available to the public.

b. The heads of sgencies concerned
with standards will:

(1) Implement the policy in paragraph
6 of this Circular in accordance with the
policy guidelines in paragraph 7 within
120 days of issuance;

(2) V'ithin 120 days of issuance, shall
designate 8 senior level official as the
Standards Executive who will be
responsible for agency-wide
implementation of this Circular. The
Standards Executive's responsibilities
will include, but not be limited to:

(a) Establishing procedures to ensure
that egency representatives participating
in voluntary standards bodies and
standards-developing groups will, to the
extent possible, ascertain the views of
the agency on matters of paramount
interest and will, s @ minimum, express
views that are not inconsistent or in
conflict with established agency views;

(b) Ensuring. when two or more
agencies participate in a given voluntary
standards body or stendards-developing
group, that they coordinate their views
on matters of peramount importance so
as to present, whenever feasible, &
single, unified position and, where not
feasiule, 8 mutual recognition of
differences;

(c) Cooperating with the Secretary in
carrying out his responsibilities under
this Circuler;

{d) Consulting with the Socretary, as
necessary, in the development an
issuance of internal agency procedures
and guidance implementing this
Circular, including the development
and harmonized implementation of en
agency-wide directory identifying
agency employees participating in
standards developing groups; and

(e) Submitting, in response to the
request of the Secretary, reports on the
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status of agency interaction with
voluntary standards bodies.

(3) Review their existing standards
within five years of issuance of this
Circular, and at least once every five
years thereafier, and replace those for
which an adequate end sppropriate
voluntary standard can be substituted.

9. Reporting Requirementis. One year
from the date of issuance of this
Circular, and every year thereafier, the
Secretary will submit to the Office of
Management and Wm. e brh;
summary report on the status of agency
interaction with voluntary standards
bodies. As 8 minimum, the report will
include the following information:

a. The nature and extent of
participation in the development and
utillinunn of voluntary standards,
inclu .

(1) the number of agency employees
pmiflpnung in at least one standards
develo, ;

(2) &%‘m of voluntary standards
the agency has adopted since the last
report which result from agency
participation in a standards developing

up;
s"('a)Pm. number of standards the
agency has replaced as a result of the
r:quimmu sot forth in paragraph
8b.(3).
b. Identification of any voluntary
standards that have been adopted for the

purpose of pmmodxag environmentally
sound and energy efficient materials,
products, systems, services or practices.
fr;h An l.k‘yunt.km ulo‘ the effectiveness
of the policy promulgated in this
Circular and recommendations for

Chl‘:.al‘"olicy Review. The poli
contained in this Circular shall be
reviewed for effectiveness by the Office
of t and Budget three years
from the date of issuance.

11. Inquiries. For information
concerning this Circular, contact the
Office of Management aand Budget,
Office of Federal Procurement Policy,
telephone 202/395-6803.

Leon E Panetta,
Direct.
U.S. Department of Justice, Antitrust
Division
July 27,1093,
Mr. Allan V. Burman,
Administrator, Office of Federa! Procurement
ice f
Washington, DC 20503.

Liear Mr. Burman: | em writing in regard
1o mn memorandum of June 25, 1993,

80 comments

concerning OMB's
-~ to OMB ugsuuu A-118,
pderal Partich in t
and Use of mwmw

Circular encourages Pederal participetion in

the development of voluntary standards end
the use of such standards in procurement,
regulatory and other applications.

At the time that Circular A-119 was last
revised, the t of Justice, in a June
22,1982 letter Acting Assistant
Attarney General for Antitrust Ronald G.
Carr, advised OMB the
competitive benefits and potential problems
that can result from industry development of
voluntary standards. | have lwh\ns':;t
letter, & copy of which is enclosed, fn light
of OMB’s current revision of Circular A-119
and | have determined that it continues
eccurulely 1o state the Department's views
concerning Federal participation .. «u.untary
organizations.

From the standpoint of com
Federal employees who pate in the
development of industry standards should be
aware that the potential for anticompetitive
harm resulting from industry standards
setting can be reduced to the extent that such
proceedings are open and transparent end
provide an opportunity for notice and
comment Lo any person ‘gounthlly affected
by the promulgation of the proposed
standards. The adoption of performance
re.her than design standards also helps
considerably to reduce competitive concerns
Thus, it is appropriate that Federa! personnel
who participste in vuluntary standards-
developing bodies advocate these principles
whenever possible. At the same time, Foders!
personnel should understand that their
participation in the standards-setting process
generally does not confer antitrust immunity
on industry participants, and Federa!
personnel should maks clear that their
presence does not imply Federa! approval of
any particular standards-setting process or of
any resulting standerds.

Sincerely,
Anne K. Bingaman,
Assistant Attorney General
Enclosure.

US. Department of Justice, Antitrust

Division

June 22, 1962,

Mr. Donald E. Sowle

Administrotor for Federol Procurement
Policy, Office of Management and
Budget, Washington, DC 2050.1.

Dear Mr. Sowle: | am writing to exprese the
views of the De, t of justice on
corapetition policy issues ruised by the
Revised OMB Clrcular No. A-119, “Feders|
Participation in the Development and Use of
Voluntary Standards™ published for
comment in the Federal Register on April 20,
1962 (47 Fed. Reg. 16, 819).

in our comuments on previous drafts of the
Circular, dated December 26, 1;:: lnddl\lne
13,1978, we have supported a policy
federsl adoption of privately developed
standards when eppropriste.
participation in, end support for, private
standards making activities, agencies :?
benefit grestly from private expertise
will avoid the duplication of cost
and effort involved in developing their own
in-house standards. The Department of

Justice is not opposed to the policy
announced In Revised OMB awlu A-119,

tion palicy,

which would eliminate the rigid ““due
process” precondition to federal
participation in private standards sctivities.
Such e preconditio is overly restrictive,
since as @ | matter foderal agencies
will often be required to adopt the standafds
developed less of federal participation
in their deve t. Thus, in our view, the
better solution is to participate in standards
setting bodies and work within them to

assure that appropriate procedures are

ad i
m%n;dbolhm that u:dml

participants encourage the adeption
of procedures o foster access to standard
solting activities and transparency in such
activities. Such procedures facilitate the
development of standards to the
entire affected ind as well as to
consumers. ln particular, notice and
opportunity for comment belp assu:s that
standards will be based on uate
information as to their utility and
consequences. Mareover, it is especially
important that performance criteria be given
& prominent, predominant, place in
eny standards ectivity. Federsl
representatives, therefore, should advocate,
as strongly as possible, procedures designed
to assure that & broad range of information is
solicited, and that onmance criteria are
central elements of the resulting standards.

Io addition to the practical advantages of
open standards procsedings, such safeguards
would mitigate the substantial
anticompetitive potential inherent ln private
stendards groups. The im of assuring
ndorTme cunsideration of competition i the
work of private standards bodies was noted
recently by the Supreme Court in American
Society of Mechanical Engineers, Inc. v. -
Hydrolevel Corp. The case involved e
product standard which bed been adopied in
46 states and all but one of the Canadian
provinces. The Court observed that
organizations cresting such standards could
be “rife with epportunities for
anticompetitive activity.” Feders! agencies
ought to strongly encourage these privete
groups to ensure consideration of all relevant
viewpoints and interests including those of
consumers, and potential or existing industry
participants. .

This country’s loternational obligations
&nd policy, as expressed in the Standards
Code negotiated during the Tokyo Round of
the Multilateral Trade Negotigtions, see the
Agreement on Technical Barriers to Trade,
codified at 10 U.S.CA. 2531 ef seq. (1980),
provide another important reason u‘ﬁ.l federal
4gency participants Lo encourage
adoption of open procedures for private
standards pou|ln This Code, approved by
Congrees as well as by our lesding treding
partners, seeks to prevent the crestion of
product standards which dhu‘imlnm“
eguinst import competition. It requires
central governmental bodies to provide

notice and ity to comment in thetr

. own standards making activities, and

enco’.rages governments to take reasonable
measures Lo ensure that non-governmental
bodies provide similar protection. Where the
federal government is o fact involved In the
private group, the obligations of the
Standards Code weuld appear even stronger.
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WASHINGTON, D.C. 20555-0001
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November 21, 1996

MEMORANDUM TO: David L. Morrison, Director
Office of Nuclear Regulatory Research

Frank J. Miraglia, Acting Director
Office of Nuclear Reactor Regulation

Carl A. Paperiello, Director
(FOffice of Nuclear Material Safety and

\\S feguard ;
FROM: /IL’"JEBn W. Craig, Depufy Director
Division of Engineering Technology

Office of Nuclear Regulatory Research

SUBJECT: OFFICE INPUT FOR OMB CIRCULAR A-119 ANNUAL REPORT

OMB Circular A-119, "Federal Participation in the Development and Use of
Voluntary Standards," (Enclosure 1) requires that each Federal agency submit
an annual report on the status of agency interaction with voluntary standards
bodies. The Circular provides for designation of an agency Standards
Executive who is responsible for agency-wide implementation of the Circular’s
provisions. As the designated NRC Standards Executive, I am requesting input
from you for the noted annual report. Although the Circular addresses many
issues associated with staff participation on codes and standards activities,
which will be addressed in the future, the response to this memorandum focuses
on the information needed to prepare the annual report, which must be
submitted to the Department of Commerce, National Institute of Standards and
Technology by December 31, 1996.

Enclosure 2 identifies the specific information required for the annual
report. Information relevant to Item No. 1 has already been obtained through
a survey in March 1996 of each program, staff, and regional office; therefore,
you need not address that item. Your office is requested to provide the
information identified in Enclosure 2 Item Nos. 2 through 5 for the period
October 1, 1995, through September 30, 1996. Item Nos. 2 and 3 should include
the applicable standard and method of adoption, and Item Nos. 4 and 5 should
include the method of adoption for each standard identified.

Please provide the requested information to Gilbert C. Millman (Program
Manager, Codes and Standards) by December 13, 1996. If your staff have

questions or require further information, please have them contact Mr. Millman
at 415-5843.



Individual Office Input to

Enclosure 2

OMB Circular A-119 Annual Report

Period Covered: October 1, 1995 - September 30, 1996

Office Input

participating in at least one standards
developing group [Identify standards
developing organization (SDO)]

Item Information Request
No. Number [Standard Title (year),
Method of Adoption]®**¥
1 Number of agency (office) employees N/A N/A

Number of voluntary standards the agency
(office) has adopted since 10/1/95 which
resuited from agency participation in a
standards developing group. [Identify
standard and method of adoption]

Number of internal standards agency
(office) has replaced with voluntary
consensus standards [Identify standard
and method of adoption]

Identify any voluntary standards that
have been adopted for the purpose of
promoting environmentally sound and
energy efficient materials, products,
systems, services, or practices.
[Identify method of adoption]

Identify any voluntary standards, for
which there is an ongoing action, that
could be adopted by the agency during
FY 97. [Identify intended method of
adoption]

(2,3,4,5): Indicates applicability to Item Nos.




