UNITED STATES

NUCLEAR REGULATORY COMMISSION
WASHINGTON, D.C. 20555-0001

February 18, 1997

Mr. Henry R. Myers
Post Office Box 88
Peaks Island, ME 04108

Dear Mr. Myers:

Your letter of January 29, 1997, to Chairman Jackson regarding the Maine
Yankee (MY) faciiity has been referred to me for reply.

In your letter, you express the view that the identification of two technical
issues at MY following the NRC's summer 1996 Integrated Safety Assessment
(ISA) raises questions about the adequacy of the ISA. The issues you refer to
are inadequacies identified in the separation of electrical cables, which is
the subject of a Confirmatory Action iLetter dated December 18, 1996, and a
“recent discovery that one or more motor-operated valves [MOVs] might not
perform in accord with plant technical specifications.” The latter issue to
which you refer is the recently identified potential for reactor coolant
system Toop fill header MOVs to be rendered inoperable following a loss-of-
coolant accident due to thermal expansion of fluid in system piping.

As explained in my letter to you dated February 14, 1997, the emergence of new
issues does not ipso facto require the conclusion that the Integrated Safety
Assessment was "flawed," as you suggest. Moreover, the licensee discovered
the cable separation issue through its actions in response to Generic Letter
96-01 and its follow-up to the ISA team’s concerns regarding that response.
Accordingly, the ISA was, in part, responsible for the licensee’s discovery of
this issue. As new issues arise at the Maine Yankee plant, such as the two to
which you refer, they will be evaluated for their safety significance and
appropriate action.

In your letter, you raise concerns regarding the proposal by Maine Yankee
Atomic Power Company (MYAPCo) to obtain management services from Entergy
Nuclear, Inc. (ENI). You ask if the Commission would allow ENI to claim an
accident to be the fault of previous management and what it would mean to hold
the current managers responsible for an accident resulting from defects they
should have corrected. The licensee, MYAPCo, is and will be responsible for
complying with the Commission’s requirements at MY. Potential enforcement '/,r
action against individual managers would be evaluated in accordance with .
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Mr. Henry R. Myers -2~
Section VIII of the Commission’s General Statement of Policy and Procedures
for NRC Enforcement Actions (NUREG-1600), attached.

I trust this information is responsive to your concerns about the Maine Yankee
plant.

Sincerely,
(Original Signed By)
John A. Zwolinski, Deputy Director

Division of Reactor Projects
Office Of Nuclear Reactor Regulation
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gnment thet is

the applicable TS or other license
condition. This enforcement discretion,
designated as 8 Notics of Enforcement
Discretion (NOED), will only be
exercised if the NRC staff is clearly
With proacting ths public health and
ng the public
safety. A liconsee seaking the issuance
of a NOED must provide & written
justification, or in circumstances where
cause is shown, oral justification
owed as soon as possible by written
justification, which documents the
safety basis for the request and provides
whatever other information the NRC
stafl deems necessary in making a
decision on whether cr not to issue &
NOED.

The appropriste Regional
Administrator, or his or her designes,
may issue 8 NOED where the
nancompliance is temporary and
nonrecurring when an smendment is
not practical. The Director, Office of
Nu Reactor Regulation, or his or
her du.ignu. may issue 8 NOED if the
expected noncompliance will ocour
during the bﬂnﬁgoﬂod of time it
requires the staff to process an
emergency or exigent license
amendment under the mvmom of 10
CFR 50.91(a)(5) or (8). parson
exercising enforcement discretion will
document the decision.

For an opersting plant, this exercise of
enforcement discretion is intended to
minimize the potential safety

uences of unnecessary plant
transients with the sccompanying
operstional risks and impacts or to
eliminate testing, inspection, or system
reslignment which is inappropriste for
the particular plant conditions. For
plants in & shutdown condition,
exercising enforcement discretion is
intended to reduce shutdown risk by,
agein, svoiding testing, inspection or
system reslignment which is
inappropriste for the particular plant
conditions, in that, it does not provide
» safoty benefit or ,In foct,
detrimental to safety {n the psrticular
plant condition. Exercising enforcement
discretion for plants sttempting to
startup is less likely than exercising it
for an opersting plant, as simp!
delaying startup does not usually leave
the plant in & condition in which it
could experience undesirable transients.
In such cases, the Commission would
expect that discretion would be

34305
sxercised with respect to or , or with carsless disregard
qﬁunﬂhnmdhﬂ (i.e., mlhnmn.tm)
concluded notwithstanding the failed to take required actions
condiuons of the license: (1) The hn.mnlarthl
squl or system doses not perform  significance. of
& safety function in the mode in which  individuals et the level of Severity Level
operstion is to occur; (2) the safety Il or IV violations will be handled by
Mumwho:u.lpm« +ting only the facility licensee.
system is of only marginal y More serious ons, including
MIQMM% those involving the integrity of an
current mode increases the of individusl (e.g., lying to the NRC)
an unnecessary plant transient; or (3) matters within the scope of
the TS or other license condition the individual's responsibilities, will be

& test, inspection or system considered for enforcement action
that is ina for the zhlthhdlvidudu\nﬂ-w
s:bcduphmmd! ons, in that it factlity licenses. Action the
not provide a safety benefit, or MMn{.m.wﬂlnot taken
may, in fact, be detrimental to sfety in  if the im action by the individual
m’cmwhplntmdlm was failures.
decision to exercise enforcament  The following examples of situstions
discretion does not change the fact thet ﬂlm‘uthhomt:
s violation will occur nor does it imply . vidua! mistakes
that enforcement discretion is being resulting from inadequate treining or
exercised fo; any violation thet may provided by the facility
have led to the violation st issue. In \
each case where the NRC staff has -lnndvmuynl:lln.m
chosen to issue 8 NOED, enforcement insignificant ura! requirement
sction will normally be taken for the Mthonm‘lluwm.hlﬂy
root causes, to the extent violations uncomplicated, and there is no unususl
were involved, that led to the circumstance that the

noncompliance for which enforcement
discretion was used. The enforcement
action is intended to emphasize that
licensees should not rely on the NRC's
authority to exercise t
discretion as a routine substitute for
compliance or for requesting s license
amendment.

Finally, it is expected thet the NRC
staff will exercise enforcement
discretion in this ares infrequently.
Although s plant must shut down,
refueling sctivities may be suspended,
or plant startup may be delaysd, sbeent
the exercise of enforcement discretion,
the NRC staff is under no obligation to
take such a step merely because it has
been nqnuut{ The decision to forego
enforcemen! is discretionary. When
enforcement discretion is to be
exsrcised, it is 10 be exercised only if
the NRC staf! is clearly satisfied that
such action is warrented from a health

and safety perspective.

VIII. Enforceshent Actions Involving
Individuals

Enforcement actions involving
individuals, including licensed
operstors, are significant parsonnel
actions, which will be clossly controlied
and judiciously applied. An
enforcement action involving an
individual will normaelly be taken only
when the NRC is sstisfied that the
individual fully understood, or should
h."pouluu knew " hl:ould he
res ty: Jor ve
known, the required actions; and

indicating
wmunmmm

. Conplhnawtmnnm
direction of menagement, such as the
Shift Supervisor or Flant Manager,
resulted in & violstion uniess the
bd!vldunldidndupn&:uuhu
concern or objection to irection.

¢ Individual error direct!
from following the technical advice

individual should heve recognizad it as

such.

.mwmmmu:m
tadivibual savd s ity procedure
knowing it was faulty and had not
sttempted to get the procedure
corrected

Listed below are examples of
situstions which could result in
enforcement actions involving
individuals, licensed or u.licensed. If
the actions describsd in these examples
are taken by & licensed operstor or taken
deliberately by en unlicensed
individual, enforcement action may be
taken directly the individual.
However, tnvolw
conduct not emounting to de
sction by an unlicensed individual in

thet mey Linpact
situstions include, but are not limited
to, violations that involve:

o Willfully causing & licenses to be in
violation of roquirements.
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« Willfully taking action that would
have caused s licensee to be in violation
of NRC ts but the action did
not do so beczuse it was detected and

* Recognizi
procedural
not taking corrective action.
h. wu'l“, defeating alarms which

ve s ficance.

. Umuthmd sbandoning of resctor
controls.

¢ Dereliction of duty.

e T

tions or ty license.
™% Willfully providing, or causing &
licenses to provide, an inspector or
investigator with insccurste or
incomplete information on a matter
material to the NRC.

¢ Willfully withholding safety

ficant information rather than
making such information known to
sppropriste supervisory or technical
personne) in the licensee's tion.
¢ Submitting false information and as
s result gaining unescorted access to &
nuclear plant.

» Willfully providing false dsta to e
licensee by a contractor or other person
who provides test or other services,
when the data affects the licensee's
compliance with 10 CFR o
sppendix B, or other tory
requirement.

¢ Willfully providing false
certification that components mee! the
requirements of their intended use, such

ss ASME Code.

¢ Willfully supplying, by vendors of
equipment for transportation of
radioactive material, casks that do not
comply with their certificates of
oomwma.

» Willfully performing unauthorized
bypessing of required reactor or other
hcllwr safety systems.

o Willfully taking sctions that violste
Technical Specification Limiting
Conditions for Operation or other
license conditions (enforcement action
for & willful violation will not be taken
if that violation is the result of action
taker. following the NRC's decision to
forego enforcement of the Technical
Specification or other license condition
or if the operstor meets the
ns‘u‘i.:omonu of 10 CFR 50.54 (x), (i.s.,
unless the operator acted unressonably
considering all the relevant
circumstances surrounding the
mmpncl{.)

Normally. some enforcement action is
taken against 8 licensee for violations
caused by significant acts of wrongdoing
by its employees, contractors, or
contractors’ employses. In deciding
whether to issue an enforcsnent action
to an unlicensed person es well as to the

licensee, the NRC recognizes that

will have to be made on &
case by case basis. In these
decisions, the NRC will consider factors

such as the fol :
1. The level of the individual within

the omnuon.
& individual's treining and

U { the
experience as we uh;w'r'dpo

m‘&ymdm

4 Thl. benefit to the wrongdoer, e.g.,
personal or goin.

5. The degree of su on of the
individual, i.e., how ly is the
individual monitored or sudited, and
e s s sy oo

ogrep in tly in
the field as cou. with s team ¥
cwvlg:l & power Phnt).

6. employer's response, €.8.,
disciplinary action taken.

7. The attitude of the wrongdoer, e.g.,
admission of wrongdoing, scceptance of
responsibility.

8. ‘l‘houdopuu of e
responsibility or culpability.

§. Who identified the misconduct.

Any proposed enforcement sction
involving individuals must be issued
with the concurrence of the ;{.pfoprhu
Deputy Executive Director.

icular sanction to be used should be

on & case-by-case basis.'®

Notices of Violation end Orders are
examples of enforcement actions that
may be appropriate against individuals.
The administrative action of s Letter of
Reprimand mey also be considered. In
addition, the m‘g issuo DemanJs
for Information to gather information to
enable it to determine whether an order
or other ¢nfor_ement action should be
issued.

Orders to Nlc-u?mod reactor -
opersiors may involve suspension for &
specified p-r{od. modification, or
revocation of their individual licenses.
Orders to unlicensed individuals might
include provisions thet would:

¢ Prohibit involvement in NRC
licensed activities for & specified period
of time (normally the period of
suspension would not exceed 5 years) or

ent

* Excepi for individuals subject 1o civil penalties
under section 208 of the ization Act
of 1974, a2 amanded. NRC will not normally impose
a civil against an individual Howover,
section 234 of the Atomic Energy Act (AEA) gives
the Commission suthority to impose civil penaities
on “any person.” “Person” is defined in
Section 11s of the AEA 10 include individuals, &
variety of organizations, and any repressniatives or
agants. Thia gives the Commission autharity to
impose civil penalties cn smpioyees of licensess or
on ssparais ontities when & violation of &
requirement dirsctly imposed on them is
commitied.

until certain conditions are satisfied,
©.8., completing specified training or
certain qualifications.

o Require notification to the NRC
before resuming work in licensed
activities.

* Require the totell &
prospective employer or customer

in licensed activities that the
mpu‘mhuhnnmh;outoanNRC

In the case of & licensed operator’s
failure to meet applicable fitness-for-
:;';:'E requirements (10 CFR 55.53(j)), the

may issue & Notice of Violation or
& civil penalty to the Part 55 licensee,
or an order to suspend, modify, or
revoke the Part 55 license. These actions
y be taken the first time a licensed
tor fails a drug or slcohol test, that
receives a confirmed positive test
exceeds the cutoff levels of 10 CFR
26 or the facility licensee’s cutoff
levels, if lower. However, normally only
& Notice of Violation will be issued for
the first confirmed positive test in the
absence of aggrevating circumstances
such as errors in the performance of
licenséd duties or evidence of prolonged
use. In addition, the NRC intends to
issue an order to suspend the Part 5§
license for up to 3 years the second time
a licensed operator exceeds those cutoff
levels. In the event there are lees than
3 years remaining in the term of the
individual’s license, the NRC may
consiaer not renewing the individual's
license or not “'“::f & new license after
the three year period is completed. The
NRC intends to issue an order to revoke
the Part 55 license the third time a
licensed operator exceeds those cutoff
levels. A operstor or epplicant
who refuses to participate in the drug
and alcohol testing p
established by the facility licensee or
who is involved in the sale, use, or
possession of an illegal drug is also
subject to licenss suspension,
revocation, or denial.

In addition, the NRC may take
enforcement action against & licensee
that may impact an individual, where
the conduct of the individual places in
question the NRC's reasonable
sssurance that licensed activities will be
properly conducted. The NRC may take
enforcement action for reasons that
would warrant refusal to issue & license
on en original application. Accordin;lg..
appropriate enforcement actions may
taken regarding matters that reise issues
of integrity, competence, fitness-for-
duty, or nther matters that may not
necessarily be & violation of specific
Commission requirements.

In the case of an unlicensed person,
whether 8 firm or an individual, an
order modifying the facility license may

At
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el

be issued to require (1) The removal of
the person from ell licensed activities

for & specified of time or
indefinitely, (2) prior notice to the NRC
before util

ml‘n licensed
sctivities, or (3) the to provide
notice of the issuence of such an order
to other involved in licensed
activities making reference inquiries. In
eddition, orders to employers might

re retreining, edditional oversight,
or independent verification of activities

rbrmodb the person, if the person
to be involved in licensed activities.
IX. Inaccurate and Incomplete
Information

A violation of the regulations
involving submittal of incomolete and.
or insccurate information, why "=~
not considered & material false
statement, can result in the full range of
enforcement sanctions. The labeling of a
communication fuilure as @ materia
false statement will be made on & case-
by-case besis and will be reserved for

ous violations. Violations
involving inaccurate or incomplete
information or the failure to provide
significant informetion identified by &
licensee normally will be categorized
based on the guidance herein, in Section
IV, “Severity of Violstions,” and in
Supplement VII.

Commission recognizes thet oral
information may in some situstions be
inberently less reliable than written
submittals because of the absence of an
opportunity for reflection and

nt review. However, the
Commission must be eble to rely on oral
communicstions from licensee officials
concerning significant information.
Therelore, in determining whether to
take enforcement action for an orsl
statement, consideration may be given
1o factors such as (1) The degree of
knowledge thet the communicaior
should have had, the matter,

in view of his or her position, training,
and ; (2) the opportunity and
time svailable prior to the

communication to assure the accurscy
or comp)steness of the information: (3)
the degree of intent or n-.llrm. if
any, involved; (4) the formality of the
communication; (5) the reasonableness
of NRC reliance on the information, {8)
the importance of the information
which was wrong or not provided; and
(7) l‘h: mm';bhu- of dﬁ;‘ i
explanation for not provi com
and accurste information. ¥
Absent ot least careless disregard, an
incomplete or inaccurete unsworn orel
staternent normally will not be subject
e ey e & g
i on provi &
dugnm official. However, enforcement

%
E
5

of the communicstion or meeting

Violation for the initial inaccurste or

identified the problem with the
communication, and whether the NRC
relied on the information prior to the

promptly identified and corrected by
the licensee prior to reliance by the
NRC, or before the NRC raised &
question about the information, no
enforcement act.on will be taken for the
initial inaccurete or incomplete
information. On the other , i the
misinformation is identified sfter the
NRC relies on it, or after some question
is raised regarding the accuracy of the
information, then some enforcement
sction normally will be taken even if it
is in fact corrected. However, if the
{nitial submittal was accurate when
made but later turns out to be erroneous
becsuse of newly discovered
information or advance in technology. &
citation normally would not be
appropriste if, when the new

tion became available or the
sdvencement in technology was made,
the initia! submittal was corrected.

The failure to correct inaccurate or
incomplete information which the
licenses does not identify as significant
normally will not constitute & separste
violation. However, the circumstances
surrounding the failure to correct may
be considered relevant to the
determinstion of enforcement action for
the initial inaccurste or incomplete
ulmt‘.::ltl example, an
unintenti insccurete or

cugml-lon may be treated

submittal was in error and does not

gorrect it or if there vrere clear

opportunities to identify the error. If
Soad by & licanses se sigaifioas

recogn ) as t,

& separste citation may be made for the

failure to provide significant
information. In any event, in serious
cases where the licensee’s actions in not
or providing information
questions about its commitment to

nodl-“" Le revoking the
or
M:!%Commboamomiu
that enforcement determinations must
be made on e cese- -aobuh.uk;:!

into consideration the issues descri
in this section.

X. Enforcement Action Against Non-
Licensess

The Commission's enforcement policy
is also applicable to non-licensees,
including employees of licensses, to
contrectors and subcontractors, and to
employees of contractors and
subcontractors, :‘ho knowm.lug:rovido
componentis, eq t, or goods
or services that relate to & licensee’s
activities subiect (o inRC ulation. The
g:h!b':im m‘&o sanctions d:ln of

Zo persons engage in deliberate
misconduct or submission of
incomplete or inaccurste information
are provided in the rule on deliberate
misconduct, e.g., 10 CFR 30.10 and 50.5.

Vendors of products or services

for use in nuclear activities are
subject to certain requirements designed
to ensure that the products or services
supplied that could affect safety sre of
high quality. Through procurement
conu::u with mc!:: mr vendors
may be required to have quality
assurance that meet applicable
is uding 10 CFR Part 50,
dix B, end 10 Part 71,
part H. Vendors lupplym"produm
or services to recctor, meterials, and 10
CFR Part 71 licensees are subject to the
requirements of 10 CFR Part 21

regarding reporting of defects ir: basic

com ts.
m ons determine that

violations of NRC requirements have
occurrad, or thet vendors have feiled to
fulfill contractual commitments (e.g., 10
CFR Part 50, Appendix B) that could
adversely affect the quality of a safety
significant product or service,
enforcement action will be taken.
Notices of Violation and civil penalties
will be used, as appropriate, for licensee
failures to ensure thet their vendors
have s that meet spplicable
requirements. Notices of Violation will
be issued for vendors that violate 10
CFR Part 21. Civil penaities will be
imposed against individue! directors or

ible officers of a vendor

tion who knowingly end
consciously fail to provide the notice
required by 10 CFR 21.21(b)(1). Notices

1%
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