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UNITED STATES OF AMERICA
NUCLEAR REGUILATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LJCENSING BOARD

In the Matter of

CAROLINA POWER & LIGHT COMPANY Docket No. 50-400 OL
and NORTH CAROLINA EASTERN
MUNICIPAL POWER AGENCY

(Shearon Harris Nuclear Power
Plant)

)
)
)
)
)
)
)
)

APPLICANTS' COMMENTS ON THE BOARD'S REQUEST FOR
NRC STAFF VIEWS ON EDDLEMAN FOIA PFOQOUEST

On August 5, 1985, the Board requested *+"e NRC Staff's
views on the impairment of the NRC Staff's ability to obtain
safety information in the future if Intervenor Wells Eddleman's

June 19, 1985 request for certain documents under the Freedom

of Information Act ("FOIA") were granted. The Board also in-
lvited Applicants to comment on the Board's fcur questions
addressed to the Staff.

Applicants' position on the FOIA recuest is set forth in
detail in "Applicants' Response to Intervenor Wells Fddleman's
Petition for Production of Certain Documents 'v Making Them
Part of a Public Record cr, in the 2Alternative, Pursuant to the

Freedom of Information Act," dated July 9, 1995 ("Applicants'



Response"”). Attached to Applicants' Response are the affida-
vits of Dr. Thomas S. Elleman ("Elleman Affidavit") and Harold
R. Banks ("Banks Affidavit"). Applicants take this opportunity
to draw the Board's attention to statements in the two affida-
vits which provide, in part, a record basis for answers to the
_our questions posed to the NRC Staff.l/

1. Are the documents in question here, and those of the

type it represents, an important means by which the NRC

obtains or might obtain safety information about nuclear
facilities?

Yes. The Review Panel Report summarizes the concerns
raised by QA/QC and Construction inspectors and the resolution
of those concerns. Elleman Affidavit at ¥ 6. OQuality Check
Reports provide the results of investigations of allegations
made in confidence by Applicants' employees. Banks Affidavit
at 9 3. While the documents in question were not submitted to
the NRC Staff for review, they are available (as a result of
Applicants' voluntary openness with NRC I&E) for on-site review

by the resident inspector and I&F inspectors. Apnlicants' Re-

sponse at 15 n.3. The NRC resident inspectors were briefed on

=

1/ Applicants reaffirm ctheir position regarcing Mr.
Eddleman's FOIA reaquest that (1) pursuant to 10 C.F.R,
§ 2.790(b)(5), Applicants have an absolu*e right to the
return of documents found by the Commission to be irrele-
vant or unnecessary to the performance of its function:
(2) the documents are not an "agency reccrd" subiject to
production pursuant to FOIA; (3) a party may not obtain
production of documents pursuant to FCIZ, where production
has been denied pursuant to the Commissicn's discoverv
rules; and (4) the documents are exempt “rom production
pursuant to FOI2 sirce they c¢ontain confidential commer-
cial informaticn and privileged self-critical analvses.
See Applicants' Response at 5-20.



the results of the QA/QC-Construction Inspector Review Panel

investigations. The information available in these critical
self-appraisals are an important source of safety information
about the efficacy of the QOA/QC program at the Harris Plant.

2 Is the substance of such documents already reguired

to be compiled and reported to NRC under an existing reg-

ulation or under quality assurance plans for particular
facilities? Could compilation and disclosure of such
information be required under a new requlation?

Neither the Review Panel efforts nor the Ouality Check
Program are mandated by NRC requiations. See Elleman Affidavit
at ¥ 8. There is no requirement for such inform:- tion to be re-
ported to the NRC. Nor are we aware of any proposal by the
Commission to require « licensee or applicant to undertake such
a critical self-appraisal and disclose the results to the NRC.

3 Is an enforceabie pledge of confidentiality from the

licensee to its emplovees, such that resulting reports are

exempt from disclosure under the Freedcm of Information

Act, an essential element in having licernsees generate

useful documents of the kind in cguestion®

Confidentiality of the individuals and the information

obtained is a sine qua non of an effective proaram to investi-

gate employee concerns. OA/QC and Constructicn inspectors in-
terviewed by the Review Panel were assured that the information
obtained would be held confidential. Elleman Affidavit at € 3.
Information provided to the Quality Check groun is strictly
maintained confidential. Banks Affidavit at ¢ 5. Disclosure
of an individual's name and/or circumstances £ his allegations
could cause him embarrassment or adversely affect his future

employment. I4d. Furtbermore, candid appraisals of the results



of investigations by the PReview Panel and Quality Check o-oup

are essential to management for the effectiveness of the rro-

gram. Id. at 9 6. If the reports of such investigations were

to be made public, candid and critical analysis might give way
to careful editing for possible disclosure. Id. Any such re-
port would be considerably less useful to management and to the

NRC. Flleman Affidavit at € 9.

4. Taking into account the answers to the foregoing
questions, and any other relevant factors, would an
unrestricted grant of the pending Freedom of Information
Act request be likely to impair the NRC's ability to ob-
tain safety information in the future? If so, should the
regquest be granted under a protective order?

An unrestricted grant of the FOIA request would likely im-
pair the NRC's ability to obtain similar safety information on
a voluntary basis from Applicants in the future and, we sus-
pect, from other licensees as well. As noted by Dr. Elleman:

If such reports were subject to public dis-
closure, aiven the litigious nature of op-
ponents of public utilities -- especially
those with nuclear construction

projects -- it would significantly reduce
the incentive of utility management : 5
embark on such a critical, self-appraisal.
Fven if management were to determire that
the benefits of such cricital,
self-appraisals outweigh the risk of dis-
closure of the information, any report pro-
duced as the result of such reviews would
likely be considerably less candid in its
criticism of existing practices ard, there-
fore, less useful to management.

Flleman Affidavit at € 9, Disclosure of the information to in-
tervenors under a protective order wculd not in any way miti-

gate this concern, nor is it clear that disclecsure of deocuments



pursuant to a FOIA request could be constrained by a protective

order.

Res7fctful y submitted,

C/(JJ./

Thdmas A, Baxter }
John H. O'Neill, Jr.
\_ Shaw, Pittman, Potts & Trowbridae
> éggo M Street, N.W.
ashington, D.C. 20036

(202) 822-1148

Richard FE. Jones

Dale E. iollar

Carolina Power & Light Company
P.O. Box 1551

Raleigh, North Carolina 27602
(919) 836-8161

Dated: August 23, 1985
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