UNITED STATES
NUCLEAR REGULATORY COMMISSION
WASHINGTON, D C. 20655-0001

October 18, 1996

Mr. David A. Lochbaum
Nuclear Engineer

2010 Roswell Road Apt. 28B7
Marietta, Georgia 30068

Dear Mr. Lochbaum:

I am responding to your September 2, 1996 letter, in which you expressed
dissatisfaction with NRC's implementation of its enforcement policy,
particularly with respect to protection of individuals who raise safety
concerns at the nation’s nuclear power plants. You also took issue with a
statement by our Director of Enforcement in his August 9, 1996 letter to

Mr. Paul Blanch concerning NRC resources to investigate allegations of
wrongdoing associated with 10 CFR 30.7, 50.7, and 70.7 and asserted that the
staff is reluctant to take enforcement action against individuals in
discrimination cases.

The Commission recognizes the importance of the i. .es you are raising and is
considering ways to focus agency resources more appropriately on high priority
discrimination cases. Our goal is to place greater emphasis on the NRC
staff's investigations of discrimination issues and the enforcement of the
employee protection regulations when allegations of discrimination are
substantiated.

The NRC, Tike all government agencies, has limited resources and must
prioritize issues in order to best conduct its mission. The priorities for
cases involving alleged discrimination were recently revised as a result of
the "Reassessment of the NRC's Proaram for Protecting Allegers Against
Retaliation,” NUREG-1499 (January 1994), which I have enclosed for your
information.

The Commission continues to evaluate initiatives to improve its handling of
discrimination cases as a result of ongoing studies. The General Accounting

Office (GAO) has been conducting an audit of the way the NRC and the

Department of Labor handle complaints of discrimination raised by employees of

the nuclear industry. The GAO is expected to report its findings by January

1997. Concurrently, an NRC team recently completed a review of the handling

of allegations of discrimination at Mi11stone over the last ten years. The

team’s report is to be issued shortly. T ,;‘/
& Vg
These efforts are expected to lead to improvements in the handling of ‘
investigations of discrimination cases and in the timeliness of related
enfor_ement actions. However, these improvements do not necessarily mean that
enforcement action will occur in every substantiated instance of
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discrimination. The Commission's Enforcement Policy does provide that
enforcement action is normally taken when discrimination is substantiated.
However, under Section VII.B.5 of the Enforcement Policy, the NRC may choose
not to take enforcement action in certain instances in order to encourage
prompt settlement and to foster broad corrective action to reduce the
potential chilling effect at a licensee's facility.

Additionally, the Commission considers the raising of safety concerns to the
NRC an important issue, and we seriously consider and give appropriate
attention to concerns raised. The NRC recently issued a Statement of Policy,
“Freedom of Employees in the Nuclear Industry to Raise Safety Concerns Without
Fear of Retaliation," dated May 14, 1996. [ have enclosed, for your
information, a copy of this policy statement, which emphasizes NRC’s
expectation that licensees and other employers subject to NRC authority will
establish and maintain safety-conscious environments in which employees feel
free to raise safety concerns, both to their management and to the NRC,
without fear of retaliation. The NRC has the authority to investigate alleged
discrimination and take enforcement action against licensees, contractors of
licensees, and individuals who are found to have unlawfully discriminated
against employees in violation of NRC regulations. The NRC staff has taken
enforcement action against individuals in certain reactor and materials
discrimination cases. We will continue to do so.

The Commission appreciates your comments and your concerns about protection of
nuclear plant employees who have safety concerns. [ want to assure you that
the Commission is focusing increased attention on the handling of
discrimination cases.

Sincerely,
Shirley Ann Jackson
Enclosures:

1. NUREG-1499
2. Statement of Policy




NUREG-1499

Program for Protecting
Allegers Against Retaliation
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U.S. Nuclear Regulatory Commission

Review Team Report
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Freedom of in the Nuclear
industry To Faise Safety Concerns
Without Fear of Retaliation; Policy
Staterment

AGENCY: Nuclear Regulatory
Commission.
ACTION: Statement of policy.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is issuing this policy
statemnent to set forth its expectation
that licensees and other employers
subject to NRC suthority will establish
environments in which ampioyees fee!
free to raise safoty concarns, both to

their t and to the NRC,
without fear of retalistion. The
for maintaining such an

environment rests with each NRC
licensee, as well gs with contractors,
subcontractors and employees in the
nuclear industry. This staternent
is applicable to NRC regulated sctivities
of all NRC licensees and their
contractors and subcontractors.

DATES: May 14, 1996.

FOR FURTHER INFORMATION COMTACT:
james Lieberman, Director, Office of
Enforcement, U.S. Nucle.r Regulatory
Commission, Washingtoo, DC 20555
0001, (301) 415-2741.

SUPPLEMENTARY INFORMATION.

This retaliation is unuxmnbh and
unlawful. In addition to the hardship

that may

Raise
l;:nn-ﬂc; in the lcl.-“n'l Register (60
7592, 81 e
A ehruary

genersted comments private
citizens and representatives of the
industry concerning both the policy
statement and NRC and of

Enclosure 2
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expectstions concerning oversight of
contrectors were parceived as the
m of new requirements without

to the Administrative

Procedure Act and the NRC's Backfit
Rule, 10 CFR 50.109.

5. The need for employee concams
g?\mlmn)wuquuuomd.
;imudm.wh:‘bnthow;'fonnrdthe

lopment nmn culture.
6. The suggestion for volvycment of
senior management in resolving
discrimination complaints was 100
prescriptive and that decisions on
mwmvolvmmshould
be decided by licensees.

In sdditing, two public meetings were
hddwlthnpn-mﬁmolthoNuclur
MW(NH)MMM

plmd policy statement. Summaries
of meetings along with a revised
policy statement by NEI were
included with the commaents to the
policy statement filed in the Public
Document Room (PDR).

This policy statement is being issued
after considering the public comments
and coordination with the Department
of Labor. The more signif cant changes
included:

1. The policy statement was revised to
ent is

expacted (o take responsibility for

discriminati iatel
0D are 8p) y
investigeted and mﬂm.tmpond to
bdnf y involved in the
resolution of these matters.
2. References to maintenance of &
“ quality-conscious environment” have
besn to “‘safety-conscious
environment” to put the focus on safety.
3. The policy statement has been
revised to emphasize that while
alte-native programs for raising
concerns may be helpful for s safety-
environment, the

consclous
esisblishiment of alternative programs is
not 8 requirement.
4. The policy statement continues Lo
licensees' responsibility for

contractors. This is not a new

the licensee's
contractor's actions and its sttempts to
i and resolve the matter.

“except in limited fact-specific
situstions” would not absolve
employees of the duty to inform the
employer of matters that could bear on
public, includi worker, health and
safety has been leted. However, the
policy statement expresses the
Commission's expectation that
employees, when coming to the NRC,
should normally have provided the
concern to the omrloyet prior to of
:,o:umwm y with coming to the
C.

Statement of Policy

The purpose of this Statement of
Policy is to set forth the Nuclear

Commission's ion
that licensees and other sm
subject to NRC authority will establish

and meintain a safety-conscious
environment in which employees foel
free to raise concerns both to their own
management and the NRC without fear
of retalistion. A safety-conscious work
environment is critical to a licensee’s
ability to safely carry out licensed
activities.

This policy statement and the
princip.es set forth in it are intended to
apply to licensed activities of all NRC
licensees and their contractors,’
although it is recognized that scme of
the m?:liom. programs, or steps that
might be taken to improve the quality of
the work environment (...
establishmant of 8 method to raise
concerns outside the normal
management structure such as au

employee concerns ) may not be
E.ncﬁal for very m that
voonlyubwunployuumdavuy
simple t structure.
Ceission believes that the
most effective improvements to the

mvixonmmhrnmngconwmwﬂl
come from within & licensee’s

management. Marnsgement
should recognize the value of effective
processes for problem identification and
resolution, understand the negative
effect produced by the perception that
employee concemns are unwelcome, and
eppreciste the importance of ensuring
that multiple channels exist for raising
concerns. As the Commission noted in
its 1569 Policy Statement on the
Conduct of Nuclear Power Plant

Liconsess and applicants defined s employers by
soction 211(a)(2) of the Energy Reorganization ACt
of 1974, a8

Operations (54 FR 3424, Januery 24,
1989), management must provide the
leadership that nurtures and maintains

the safety environment.

In developing this policy statement,
;h. Commission considered the need
or:

(1) Licensees and their contractors 1o
establish work environments, with
effective processes for
identification and ution, where
m feel free to raise concerns,

{0 their managemens and to the
NRC, without fesr of retaliation;

P iacsimination o e
al are appropriately
investigated and resolved; snd

(4) Employees in the regulated
industry to their
ty to raise safety concerns 10

their right to raise
concerns to the NRC.

This policy statement is directed to all
employers, including licensees and their
contractors, subject to NRC suthority,
and their employees. It is intended to
reinforce the principle to all licensees
and other employers subject to NRC
autharitythltln-:lofmhlﬁonot
discrimination against sn employee for
raising 8 potantial safety concern is not
only unlawful but may adverse'y impact
safety. The Commissian emphasizes \hat
employees who raise concerns sarve an

im t role in potentisl
issues. Thus, the cannot and

will not tolerste against
mpwy-swhoWwwryout
their responsibility to potential
safety issues.’

Under the Atomic Act of 1954
a3 amended, the NRC has authority
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provide a personal remedy to the
employee when discrimination is found
to have occurred.

The NRC may initiate an investigation
even though the matter is also being
pursued within the DOL process.
However, the NRC's determination of
whether to do so is e function of the
prwmyohh.m-whlcb'ubuodmlu
potential merits and its significance
relative to other ongoing NRC
investigations. *

Effective Processes for Problem
Identification amd Resoluton

Licensess bear the primary
responsibility for the safe use of nuciear
materials in their various licensed
activities. To carry out thet

mmﬂ:“mdwmﬂ
prompt of concerns as

safety. Thus, the Commission
expects that each licensee will establish
a safety-conscious environmen! where
employees ere encouraged (o raise
concemns snd where such concarns are
reviewed, given the proper
prionity on their potential safety

dmwmuly resolved
with timely to employwes.

raising ving
attributes of & work place with this type
ohnumunnluyindudow&

“The NRC and DOL have sntered into &
Memonndum of Understanding to facilitate
mwm.—umnum;
Ducsmber 3 1962\

directly to the NRC.* Training of
supervisors may also minimize the
potential percep*ion that efforts to
reduce opersting and maintenance costs
mey cause supervisors to be less
receptive to employee concerns if
identification and resolution of
concems involve significant costs or
schedule delays.

Incentive progrums may provide a
highly visible method for demonstrating
management's commitment to safety, by
rewarding idess not based solely on
their cost savings but alsc on their

‘contribution to safety. Credible self
assessments of the environment for
raising gpooerns can contribute to
program effectiveness by ¢valuating the

quacy and timeliness of problem

ution. Self-assessments can also be

used to determine whether employees
believe their concerns have been
adequately addressed and whether
employwes feel free to reise concerns.
When problems are identified through
self-assessment, prompt corrective
action should be taken.

Licensees and their contractors
ghould clearly identify the processes
that employees may use to raise
concerns and employees should be
encouraged to use them. The NRC
appreciates the velue of employees
using normal processes (e.g., raising
issues to the cmploxo supervisors or
managers or filing deficiency reports)
for identification and
resolution. However, it is important to

that the fact that some
emp do not desire to use the
normal line management processes does
not mean that these employees do not
heve legitimate concerns that should be
captured by the licansee’s resolution

Nor does it mean that the
normel are not effective. Evan
ly good environment, some
yees may not always be

their supervisors and to licensee
, and (2) on ensuring that
alternate means of raising and

croated when supervisomn, first line
ummnnphy--“
employses' if the employess. in raising coocerns,

bypass the “chain of command ™

addressing concerns are accessible,
credible, and effective.

NUREG-1499 may provide some
helpful insights on various altermative
approaches. The Commission recognizos
that what works for one liconsee may
not be appropriste for another.
Licensees have in the pest used a variety
of different spprosches, such as:

(1) An “open-door” policy that allows
the employee to bring the concern to a
higher- manager;

(2) A policy that permits employees to
reise concerns to the licensee’s quality
assurance group;

(3) An ombudsman program; of

(4) Some form of an employee
COnCems program.

The success of & licensee alternative
gmptmkxmmmybomﬂmad
y how accessible the program is to
employees, prioritization processes.
independence, to protect the
identity of enployees including the
ability to allow for reporting issues with
anonymity, and fesources. However, the
pﬁmhﬁalintbnm-ohgim
program appear to be demonstrated
mm‘gmtmp t’:.mlho\«v
em ve the program.
TMﬁmkbeaﬂho
follow-up and resolution of concerns
raised by employees may be & necessary
element of these programs.

This Policy Statement should not be
interpreted as & requirement that évery
licensee establish aiternetive programs
for raising and conoams.
Licensess should the need for
providing sltemative methods for
raising concerns that can serve as

internal * valves” or
m"oc;:g\m-%ﬁw
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tmproving Contractors’ Awareness of
Their Responsibilities
The Commission's long-standing
thcy has been and continues to be to
old its licensees resporible for
complisnce with requirements.
even if licensees use contractors for
products or services related to licensed
sctivities. Thus, licensees are
ble for having their contractors
maintain en environment in which
contractor employees are free Lo raise
concerns without fear of reteliation.
Nevertheless, certain NRC
requirements apply directly to
contractors of licensees (see, for
example, the rules on deliberste
misconduct, such as 10 ( "R 30.10 and
50.5 and the rules on re’ . ting of
defects and noncomplia s in 10 CFR
Part 21). In particular, th Commission’s
prohibition on discriminating against
employees for raising safety concerns
applies to the contractors of its
licensees, as well as to licensees (see, for
example, 10 CFR 30.7 and $0.7).
Accordingly. if a licensee contractor
discriminates against one of its
employees in violation of spplicable
Commission rules, the Commission
intends to consider enforcement action
against both the licenses, who remains
responsible for the environment
maintained by its contractors, and the
employer who actually discriminated
the empioyee. Ln consideri
w enforcement actions sho
taken against licensees for contractor
actions, and the nature of such actions.
the NRC intends to consider, among
other things, the relationship of the
contractor to the particular
its licensed activities; the
reasonableness of the licensee’s
oversight of the contractor environmen!
for raising conosrns by methods such as
licensee's reviews of contractor policies
for reising and resolving concerns and
sudits of the effectiveness of contractor
efforts in out these policies,
including and training of
and supervisors: the
licensee's involvement in or

to
in responding to the particular

be

and

dunmx{mm:: to reduce
potential effects.

Contractors have been
involved in @ number of discrimination
complaints thet are made employees.

In the interest of ensuring that their
contractors establish safety-conscious

environments, licensees should
consider taking action so that

(1) Each contractor invoived in
licensed activities is aware of the
applicable regulations that prohibit
discrimination,

(2) Each contractor is aware of its
responsibilities in fostering an
environment in which employees feel
free to raise concerns related to licensed
activiuas;

(3) The licensee has the ability to
oversee the contractor s efforts to
encoursge employees to raise concerns,
prevent discriminatio , and rusolve
allegations of discrimination by
obtaining reports of alleged contractor
discrimination and associated
investigations conducted by or on behalf
of its contractors; conducting its own
investigations of such discrimination;
and, if warranted, by directing that
remedial action be undei taken; and

(4) Contractor employees and
management are informed of (a) the
importance of raising safety concerns
and (b) how to raise concerns through
normal processes, alternative internal
processes. and directly to the NRC.

Adoption of contract provisions
covering the matters discussed above
may provide additional assurance that
contractor employees will be able to
raise concerns without fear of
retaliation.

involvement of Senior Management in
Cases of Alleged Discrimination

The Commission reminds licensees of
their obhrﬁon both to ensure that
personnel actions agai employees,
including personnel actions by
contractors, who have raised ‘ncerns
have a well-founded, non-
discriminatory basis and to make clear
to all employees that any adverse action
taken against an employee was for
legitimate, non-discriminatory
1f employees sliege retaliation for
engaging in protected activities, sanior
licensee t should be advised
of the matter and assure that the
appropriate level of management is
involved, reviewing the particular facts
end evaluating or reconsidering the

actiun.

The intent of this policy statement is
to emphasize the importance of licensee
management taking an active role to

ptly resoive situations involving
alleged di~crimination. Because of the
complex nature of labor-management
relations, any externally-imposed
resolution s not as desireble as one
achieved internally. The Commission
emphasizes that internal resolution is
the licensee's responsibility, and that
early resolution without government
involvement is less likely to disrupt the

work place and i» in the best interests
of both the licensee and the employee
For these reasons, the Commission's
enforcement policy provides for
consideration of the actions taken by
licensees in addressing and resolving
issues of discrimination when the
Commission develops enforcement
sanctions for violations involving
discrimination. (59 FR 60697; November

28, 1994).

In some cases, t may find
it desirable to use & period, that
is, to maintain or restore the pay and
benefits of the employee alleging
retaliation, reconsideration or

resolution of the matter or pending the
outcome of an in the

De t of Labor ). This
hom.'g;'iod may calm feelings on-
site could '+ used to demonstrate
management t of an
environmast conducive to raising
concen:s. By this o:g.m&h

man ot woul acknowledging
that aithough s dispute exists as 1o
whether discrimination occurred, in the
interest of not discouraging other
employees from raising concerns, the
employee involved in the dispute will
not lose pay and benefits while the
action is being reconsidered or the
dispute is being resolved. However,
inclusion of the holding period
approach in this policy statement is not
intended to altér the existing rights of
either the licenses or the employee, or

concept. For the emp. and the
employer, pation mmu
period t! ¢ conditions of a specific
case is entirely voluntary.

example, 10 CFR 50.7(d)). The

Commission expects licensees to make
mlm&nmmdnm
withmhtwynqummdnm

mmum-—auwu

S e e
and (3) manogeEmen! COGtinwss 1O

m&-.m”mmum
m;-p-umumm
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will enhance the effectiveness and
safety of the licmsee's operations.

promptly and
obcﬂnlywimmmndby
employees. This is another reason why
licenswes to
establish an environment in which
unplay..bdﬁ.loninconmmto
the lichnsees themse|ves.

Em have & variety of means 10
express that .
mpmmmmw.m
B coutracts, employers’

, and certain

The Commission's expectation that
employees will normally raise safety
concerns to their employers does not
mean that employees may not come
directly to the NRC. The Commission
encourages employees to come to the
NRC at any time they believe that the
Commission should be aware of their
concerns. ' But, while not required, the
Commission does expect that employees
normally will have raised the issue with

the licensee either prior Lo or
contem y with coniing to the
NRC. coutions

licensees that complaints that sdverse
action was taken against an employee

for not bri s concern to his or her
employer, when the emp brought
the concern to the NRC, be closely

scrutinized by the NRC to determine if
enforcement action is warranted for
discrimination.
Retaliation against employees engaged
in protected activities, w ether they
have raised concerns to their smployers
or to the NRC, will not be tolerated. U
adverse action is found to have
because the employee raised a concern
to either the NRC or the licensee, civil
and criminal enforcement action may be
taken against the licansee and the
responsible for the
discrimination.
Summary

The Commission ex
licensees will estab safety-conscious
environments io which emp yees of
licensees and licensee contractors are
hu.mdlulﬁu.toninmto
their and to the NRC
without fear of retalistion.

umm-umthm
employment actions ags nst employees
whohnnniudeonm‘mmvonmu-
founded, non basis.
When of discrimination
inm.m,uw
mmmmmm
that senior licenseé will
assure that the appropriste level of
is involved to review the

\ar facts, evaluate or

the action, and, where warranted,

that NRC

remedy the matter.
I?.m‘oyn‘lhotnnnmhln
cnmr&uﬁngmn -conscious
environment. employees are
free to come to the st any lime, the

Commission expects that empioyees
will normally raise concemns with the
involved licensee because the licensee

Mhpmwmmndbimyfornm
and is normally in the best position to

Sources.”

promptly and effectivel address the
muw.mNRCMlJnmuybt
viewed as 8 safety valve and not as s
substitute forum for raising safety
This policy ststement has bees issusd
has been
to hj ﬂmm
oblipuonlomdnhinmnvirmmcm
in which employses are free to reise
mmwi&ommm‘l‘b
cxpoanﬂmudwnmmmd
mmmm¢wmu-h
nunquh-n-m.w,ih

[FR Doc. 96~12028 Filed 5-13-96; 8:45 am)
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