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OFFICE OF INVESTIGATIONS
INVESTIGATIVE PROCEDURE MEMORANDUM NO. 82-010
SUBJECT: MIRANDA WARNINGS
OBJECTIVE

To inform investigators about when to give the Miranda warnings to
interviewees.

BACKGROUND

Persons interviewed during the course of NRC investigations may have committed
criminal as well as civil violations of statutes or NRC regulations.
Consequently, the question arises as to whether such persons need be given the
warnings required Lo be furnished to criminal suspects by the Supreme Court
decision in the case of Miranda v. Arizona (384 U.S. 436 (1966)) and related
rulings (commonly known as "Miranda warnings").

GENERAL POLICY

Miranda warnings will not be furnished b 0l investigators to persons
interviewed during the course of Ol investigations unless (1) the interviewee
js in custody or (2) OI management directs that such warnings be given because
of some special circumstance which exists. A person is in custody if
incarcerated, under arrest, or otherwise significantly deprived of freedom for
any reason, even if it is not related to the matter being investigated. As 0OI
investigators normally do not interview persons who are in custody, Miranda
warnings are rarely required. Any questions regarding this area that arise
during an investigation should be directed to 01:HQ for resolution.

8 [~ Enclosure 4

HUMBLETB85-440 PDR



A |
: ot —‘_ril_




o Jg. '
B ¥ NUCLEAF F2. . Li.¥ COMMISSION Zl/
.2 'E‘_\-.'A?: ; : WASs o. C. 20858
'v"f“‘”f -
%, W
')..'.‘¢
koril 11, 1983
CHAIRMAN

Earl J. Silbert, Esg.

Schwalb, Donnenfeld, Bray & Silbert
Suite 400

2828 Pennsylvania Avenue, N.W.
Washington, D.C. 20007

Re: NRC Advisory Committee on Rights
of Emplovees Under Investigcaticn

Dsar Mr. Silbert:

The Commission believes that in order to aid the Advisory
Committee in its deliberations it would be advisable to delineate
exactly what guestions the Acdvisory Committee should address.
Those cuestions are as follows:

1. Should the NRC as a matter of policy apprise all
interviewees prior to an interview that they have a
right to have an attorney present?

0

(a) Shouléd there be different policies for those
merely being cuestioned to cobtain information and
for those being personally investicated, i.e.,
"suspects"?

(b) IZ the NRC shculé aévise interviewees ¢of their
right to an attorney, what form shoulé that aévice
take, i.e., published rule, oral acvice, signeé
acxnow.ecgemens, etc.?

Qs May, and, if so, shculé the Commisgion limit an
intervievee's choice ¢f counsel v excludine fronm the
interview any sttCrner whe 8180 resresents the enstis
beingc investicatedl?

: Shoul€ the NRT gllow intervievees tC tape recscré the
interview arncé/or sheoulé the 1 IRC recoré the interview a:s
the recusst ¢f an irtisviewee?

() 2Z£ so, shovld the NRC advise of this right prier
to the intexview, and, if so, what form shouléd
that adévice take?
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Under what circumstances should the interviewee be
allowed to keep the tape or a copy of the tape?

(c) If the interviewee records the interview but the
NRC does not, should the N® insist on having a
copy of the tape?

4. Should the NRC give all interviewees express crants of
confidentiality?

(a) What limitations, if any, should be placad on
grants of confidentiality by the NRC?

(b) Should there be different policies for different
types of interviewees, e.g., those who come
forwaré on their own, and those whom the NRC has
to seek out?

(¢) Should the NRC grant confidentiality in the
absence of 2 request for confidentiality?

(d) Should the NRC advise witnesses of the
availability of confidentiality, and, if so, what
form should this notification take?

I hope this further guicdance will assist the Committee in its

task. The Commission would, of course, welcome any other
comments which the Committee micht have on these subjects.

Sincerely,

/?///zw—-

Dal aéino

..........................................................................................
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=1 J. Sildbert, Esg.
S=hwald, Decnnenfeld, Brey & S;.be
Suite 400 T
2828 Pemnsylvaniea Avenue, N.W. SR
washingten, D.C. 20007

\Re: NRC Adviscry Comzittee cn Rights
of B=-lovees Under nvessicaticn

Deas Mo, Silbert: .

mee Com=ission believes that in orcer to gid the Acviscry
Co—i=see in its deliberations it woulé be sévisatble tc cCelineate
ex2czly what guesticns the Advissry Ceommittee shoull acder

Sacose qzes:icns ace 2s fcllows: .

s$h

(2) S“s-ld the :e“. pal;c;es fo

'
s

.ewees p:;c- to a. interview that they have 2

o
perely belng gue : -
fc: those bein; pe =: lly investigated,

suspects”?
- (2) I£ the KRC shouléd a‘v;se zu.e—v~eaee= of ¢
2 . zigcht to an attorney, s form shouvlé that advic

teke, i.e., P cblighed :u;e, czel advice, 8i -
acknow.ecgenent, etc.?

- 38 ¥av, ang, if sc, shouléd the Commissicn limit an

i imterviewee's cholice of cou:se- by excluéing fzom the
igterview any ettocIney whe 2180 sepresents the entit)
being investigatel?

b Sacuié the NRZ ellow interviewees tc tape recorc the
iste-view ani/or shoulé the KRC reccrd the interview 2t
+ne rez-est cf an interviewee?

(&) =% sz, should ¢he NPT advise of this rigat pries
< es eme imserview, &nd, if s>z, what fcorm should
e=22 advice take?



(>) Unier what rcumstances shoulé the interviewee be
allowec tc'teep the ta2pe or & ccpy ©f the tape?

(¢) If the interviewee reccrds the interview but the
NRC does not, should the NRC insist on having 2
copy ©I the tape?

L. Shoulé the NRC give 2ll interviewees express grants of
enfidentiality?
(2) What limitations, if any, should be placec con
mrants of confidentiality by the NRC?

(5) Shouléd there be different policies for . different
types of interviewees, e.c., those who come
forward on their own, anc those whom the NRC has
to seek out? '

(e) Shoulé the NRC grant confi
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(¢) Shouléd the NRC acvise witnesses of the
aveilg.;l;:v cf confidentiality, ang, if so, what
form shoulé this nosification take?

I hepe this further guidance will essist the Committee in its

t2sk. The Commissicn wouléd, of course, welcome any other

ea=—ents which the Commis:iee =ight have on these suljects.

Sincerely,

~ L kbn e -

Nunzie J. Pelladine
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Y'r. Murzie Pallaéino

Chairman

Nuclear Regulatorv Commission
Washington, D.C. 20555

Dear Chairman Palladinco:

The Criminal Division has reviewed the report of the
Adviscrv Committee created bv the NRC to commen+ upen its
vclicies ancd procecdures in investicaticre ¢f the Corrission's
licersees. While the report does not articulate whas is meart by
the term "licensees", presumablv the recommendations ir the
repor. would apply to investigations of buildere and operators of
nuclear power plants, 25 well a2s other persons ané entities
hendling nuclear material whose activities are éirectly or
inéirectly subject to reculatiors ané licenses grantecd by the
BRC. The report then recommends implementing certain precedures
fcr NRC investigators to follow wher int rviewing emplovees of
the licensees,

The four cuestions which the Comristee was asked tc aééress
cincerning Interviews of the emclovees, are:

{z). Sheulé ise gll interviewees orior tc ar
t ght te have an attornev nresent:
(2) Mey, anc if so, sheculé the Commission limi+ an
interviewee's choice 0f counsel by excluding fror the interview
ar.’ attorney who also represents the entity beinc investicated?

(3) Shouléd the NRC allow interviewees to tape recoré the
interview, anéd/or shruléd the NRC tape recoré the interview a+ +he
reguest ©f the intervievee?

(4) Shoulé the NRC give 2ll interviewees express crarss cf
confidentiality?

Trie letter will affrecss those Comrmittee recormendaticne
with whick we Cisacree cr helieve need further arcl:ificasinr
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Question No. 1

At paces 7-8 of its report, the Comhittee recommends that an
interviewee be adviseéd of his right tco counsel when the
investigator has reasonable grounés to believe that he has
committed a crimirzl offense and the focus of the investigation

shifts from zr‘ormatlor cachering to developing further evidence
cf the person's criminal liability. For a nurmber of lecal andé
practical reasons, we believe that such a recuzrement would be
unsounéd ané contrary to the public interest in the safe operaticn
ané constructinn of nuclear plants.

To becin with, the judicial cases which have decidec this
very issue, including those by the Supreme Court, have uniformly
held that a person neeé not be advised of a richt to counsel, or
a richt to remain silent for that matter, until that person has
been taken into or placed in custody for t*e alleceé crime. The
whole nurpose of Mirandes warnings is to afforé scme safecguard
acainst coerced or compelled confessions of guilt while the
persor it in custody. Crecon v, Mathi aeor. 425 U.S. 482, 494-G¢
(1877); Uri<eé States v, Becrwith, sucra, 423 U.§, 341, 34~-4‘
(1976). Absent such circumstances, there ic a preeminent puklic
interest ir finding cut the truth abo“t what occurred.
Furthermore, & the Supreme Court has recognizeé, it is not orly
permissible but desirable for society to fInd this out from the
gugspecss themselves, since thev usually know the rost abou‘ what
occurred. See gnitec States v. Washincten, 431 U,S. 181, 186-E7

“€): Uni-ed €tates v, Wonc, 431 U.S. 174, 179-180 n.8 (1%7€);
Uniced Sta-es v, Manc:4ano, 425 U.S, 564, 573-57¢ (1975). 1IZ
Tthere .€ - 2rea where a pa—anO“** cencern muet be findinc mut

the Srett. ;:"es:igatSC't c- activicies invelvine or which coulc
gffecs +ne szfe use cf nurlear materiels must certzinly be one of
- aw

- et o»

For exzmzle, the NRC mav have infeornmaztion revealine that
certzin éaz+2 mav have been concezleé cr falrified, such as
impereans safety tests, weldinc x-rars alleged to be bogus, or
Gefective ané inferior builéing materials -alsely reportec as
beinc of hicher guality. See 42 U.S.C. §82272 & 2273(b); 18
.8.C. §1001. 1/ 1If not discovereé, these kinds of defects and
the pcterzial Zor harm that they mayr create, could be hiddern
unéer concrete, or coulé othervise go undetected. Even where
scre o0f the misconduct is édiscovered, it is ecually essential tc
£iné out whe was responsible in order tc determine the tota!l
extert of +«re conditione contribucinc to the potential darcer,

'l

i/ We perce’ve nc sociezzl interes*t ncor constitul ional or lecel
Casgig suppessine & more prec ferencial c11c5 for those whe ere
gsuenecseé of guch crirmiral viol ticme, which mav directly or
indirectly affect the szfezy of & nuclear facility, than fcr
erclovees or outsiders suspec*pc of violations cf 42 U.8.C. §2284
(Gegerovire or causing ghrsicel damage to a2 nuciear facility),
fer examzie,
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ané to prevent or discourage repetition of similar types of
conduct when the NRC is not aware of it.

The Committee, at page 8 of their report, acknowledges that
the primarv goal of NRC investicators is to get to the bottom of
allegations of violations of NRC requirements which may have
potential for causing ¢reat harm to the public. The Committee
further acknowledges the adverse Or chilling affect upon the
NRC's ability to get this information from warning a perscn that
he has a right to an attornev =-- part of the Miranda warnings
qiven upon arrest of an in@dividual. The preeminent consideration
of the NRC, then, must be tc get this information without
vieclatinc constitutional rights, rather than creating
restrictions not reguired by law that could impair or discourage
this flow. Indeed, the more likely that a person has committed
suck violatione, the more critical it is for the NRC to obtain
the information, ané the greater the responsibility ¢f the agency
te obtain it. '

Furthermore, in moss investigations of this sort, the
deterrinaticr of whether the purpose of cuesticning is to cbtein
informztion that will be usecd against that perscn in a
prosecution, is rnot made, nor ehould it be made bv an NRC
investicater. This kind of determination usually wouléd not be
r2de until the prosecutor decides that a crime diéd in fact occur,
ané tha- a2 specific persor probably will be cherced with the
crime, i.e., that he ig a target of the investigation.

o
4]
<
or

Anosher verv impcr

corressondence, s that e
primer gource oI irnferm
affer~ +he safe operatic
€ince the emplovees pers

fact, 2¢ noted in previous
lovees (or ev-emplovees) have beer the
ar concerninc viclaticne that can
né constructior of nuclepr facilities.
+heir tasks 2t their supericr's
direction, ané maintair jobe bv performinc in confcrmance
:ie= guck Eirection whetr 'r it is proper or improper, nct eriv is
+he investigatcr nes <he perscr to decide whe<ther the erp.clree
will probably be prosecuteé, but warning him could chill a
valuable source of :rfcrmation to the advantace of those who are
actuzllv responsible for causinc the violations to occur. Even
in ar v-usual case vhere a svbordinate committed criminal
violacions of his ovm accoréd, the NRC has an intense interest andé
dusv in éiscoverinc this, not only with respect to existing
<
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vielatione, but to prevent those which car occur in the future if
«he wrorcéoer is not ferreted out anc prosecutec. 2/

2/ Thie pr.ent.a. tor harm, of course, is nct present with
respect to violztione of the Internal Revenue Code, referreé <o
br the Comrittee, vhich only irvelves a recoverable loss of moner
fror gr inéividual savpever. It is interestinc to note th

onlv énes no cther agenmcy to our krowledge fcllow or use <
cuideline as arn examcle, but the IRE itself has been observe
following these guidelines without ¢isapprove. from the Coure
(Foosnoze cor+inues cn followinc page).
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¥hile the Committee report states that fairnees ancé decency
recuires that such warnings be given, if this were so, the
Supreme Court ancé numerous other Federal courts when faced with
this issve, woulé have recuired the warnings. Certainly ell of
these courts coulé not have been insensitive to reguirements of
faiyness and decency. To the contrari, if the NRC without
vielatine ecerstitutional rights uvses all lawful means a%+ its
disposal to discover violations of reculations, many of which can
have extremely dangerous CI harmful consequences to the public,
ané ferrets out those responsible for them, that is the fair and
decent thing. V¥While perscns who mav authorize or comrit
viclzticns mav believe this irf unfair, the NRC is not oblicated
te implement procedures such persons rmicht f£ind advantagecus.
Indeed, there are unsettling implications of premature concerns
expressed to the Committee about future investigations inasmuch
as the criminal sanctions would only apply to intentional ané
deliberate efforte to circumvent NRC's szfety rules and
reculations.

Accordingly, we woulé recuest aré advise that these
cecar-encations net hbe adoptec.

Qgpstion Ne. 2

Questicr 2 cdeals with pctential conflicts of interest
rieing from the presence at arn interview or testimony of an
errlcvee, of an attorner who alsc represents the company. Rt
pace 16 of the repcrt, the Cermittee recommends that the XRC
shcu.¢ seek a court order of exclusicr 0 the attornev only where
+he wieness has been créerec to ses+ifv anc there is concrete
--iderce that the chosen representetive ¢f that witnese ie in
suc- 2 positicen thet his participaticr as counsel wouléd seriously
srejuéice the investication.

~here are severzl reascrne why the wsC shculd not 2écgt these
cecam—erdaticone: (1) The recormendaticn seels tc have dec.arei bv
pelicy that which hee not vet been se-~tieé by the courts, i.e.,
+he circumstances under which an attorney paid for by potential
gubjecte of an investigation may be discualified when he also
ceelis to represent thelr suboréinates; (2) No pelicy statement is
recessary since the NRC has no power itself to excluée ar
attorney, but must seek a court order; (3) There is no valié
reascr, therefore, why the NFC, in advance, shoulé limit the
circuretances under which 1t may seek 2i¢é of the Court.

27 (Footnote continuec -rewm previous page.) See Uniteéd States
. Jacwksern, STE€ F.28 1162, 11€3 (5¢r Cir. 1678); Unitec Ezatef V.
vue®, €C: F 29¢, 231=34 (6th Cir. 1979). It WoUlG theresc:e

' -~

cpt the least agcress.ve enforcement policy LT
grnificent public corcern ané interest, anrc uce
+:ion as the model, rather than continuing =¢

1 zule.
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mhe view that a policy ie needeé is also dubious because if
sufficient circumstances éo otherwise exist, the Court, which
decides such matters, will disgualify the attorney; and, if the
grounéds do not ex;st, the Court will not order disgual 1f1cat on.
Thus, the purpcse ané effect of such & policy woulé be to deprive
s+he Government of its dav in Court to seek discuvalification, or,
o aratuitouslv serve as a hootstrap for arguments bv those
oppesing discualification,

Both the Department of Justice and the NRC are familiar with
sthe adverse affect upcn the ability to ascertain the truth which
ca. occur simply bv the fact of multlple represew*r*xon, e.c.,

her an attornev, who haes been hired¢ and paid for by those who
mav have authorxzed, or are accountable for violations, alsc
repreeen*s enplovees who mav have informaticn damaginc to their
superior's interests

ks previously fiscussed, since the attornev represents the
cormpanv and/or its management, he owes his undivided loyaltv %o
ther ané must act in their interests at all times. Therefore, at
al: =irmes he weu.é seek to minirize their exposure. IZ an
mclovee mayv have information damacing to his guperior's
interests, i+ would not be in their interests to have this fully
disc.osed to the NRC. Thus, there is an inherent incentive to
impair or d;-Lte this flow of information bv a2 number of subtle
methnrds which, lthouch net illeczl in themselves, can impecde the
abilityv %o di scover such infermation. At & very minimum, where
the ermployee rmzyv have infcrmation about violations commzt:eﬁ a2t
+he behest ¢f, or with th e knowleéce ©f managemert, saicd
aztornevs wrulé nct be acting in the latter's 1rterests by
erceuragire cﬂ:-c ee-W'*'ﬁssee te éiscleose the vhole truth,
Fur=mer, the fact that the attorne! represents management means

tha2t he will :epcrt evervihing tha- the emclovee savs back to
ther, 2s the erclovee we" ¥nows, ané simglv the fact of
marzcemer+'es recresentative beinc prerfent is an intimidatinc
facecr, as was ac :‘Ok¢¢dce’ bv the Corrittee at page 12 n.l of

thelr report.

No*enve companv attorneys are, in reality, usually chosern
£or the empl ovee, and no‘ 1rdope*de 1tly by them., The so-cal
"offer” of a2 companv's rney fcr an er:lovee is one which is
very difficult to re‘use, xnasmuch as a rejection in faver of a

ers:ta”\ selected counsel over whor ranacerent has no contrrl,
weulé convey a sicral to an emplovee's superiors that he, as a
grespective witness, is goine to look out sclely for hisg own
irterests.

In the foreccing recaré, we believe that twe cancidé nbserve-
~ieng by well knewn attcrrnevs on the issue of -L’::p-e represenr-
ea=ier r2' te ingtrucsive, In an article putlished in the

&) u::e: 6% Cririnal Defense, Volure I1I, No. 2, Fall
ertitlec, "Time -or & Chance: Multiple Representation
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Should Pe Stopped,” the author 3/ observes, amonc other things,

tha* multiple representationr of persons in an investigation
fers an oppn-tunxty, with a little ingenuity, of "stoppinc an

1nves igation dead in its tracks."™ The author goes on to state,

"Preliance upon the right to select counsel
ie not a very persuasive factor in this context.
There are more than enouch cood defense lawvers to
go around. Though multiple representation does
permit some savinc in fees, it does not appear that
thie factor is the principal motivation in the
many cases in which this conduct occurs.

A more realistic analysis of these situations
sucgests that mu’txple representation is more often
prompteé by the desire to keep certain perscns in
*#riendly' hands, What better way can there be for
an attornev to learn what a2 witness or co-defendant
will say or dec than by reprezpntirn such a person?
Indeed, bv representinc him, an attcrney not only
will know what he will sav or éo; he will even be

ble to guide him. Such a witness will remain
"friendlv", because h.s attorney w.1l keeo him
That wav." (emphasis acaec).

in an adéress giver by the United States Attcrney for the
District of Columbia 4/, he advised the members cf ¢he Federal
Ear Association that one cf the mcet serious cbrtacles
<eopardizinc and seriously undermining the Government's ability
to ferret out white collar crire, organizeé crime ané officieal
corruption wae multiple representatiocn by one lavyver or a lav
£irr, 0f perscns in an investigaticn who have act val or pote ‘e‘
cenflictire interests. Ccnseguently, the Unitec States Attor
spoke aprrovincly of successful ané¢ increasing efforte to
éisgualifv counsel,

re p'-"*cus y noteé, the law in this area with respect to
the showing that must be made in order tc have arn attcrney
éisgualif ied, is not vet settled.

The terrm "concrete evidence" f(that the attornev's
representatior of the employee ané participation in the interview
P

%7 Lilar Cole, Fscuire: Partner, Cole & Grener, Vash., D.C.;

Precidert-Elect 0f the Natioral Associz+ion of Criminazl Defencse
Lawvers; Chairman of the Criminal Justice Section of the Americar
Bar Resociation.

’ © ¢0 the Federa) Bar Rssociatior,

hésress cf Earl ¢ er
ed in the Federal Bar Newvr, Fall E&,

epcerber 1%, 1676, rep
$76, as pr. 260-285.

v )
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eruld seriously prejudice the investigation), suggests a
recuirement cf some direct evidence, such as a2 statement or
testimonv of overt efforts to cover-up the ¢truth. This kind of
evidence is not onlv extremely difficult teo cet, even when it
does occur, because the ever+s usually take place in secret
between cooperatina persons (willingly or unwillingly), but more
impertantlyv, the same impeding results can occur as a result of
more subtle methods, as discussed above. Since any prejudice to
an investigation can be serious, the public interest dictates
+hat the Government must be free to have its day in Court to
discualify attornevs whenever there are circumstances which could
warrart discuzlification, and not just when the Government car
prove by "concrete” evidence that an attorney's participation
would seriouslv prejudice the investigation.

Contrary to a reguirement of concrete evidence that the dual
representation will substantially prejudice an investigaticr,
there are discussions by Courts in various jurisdictions
revezling that the possibility of 2 ccnflict of interest car
warrant édiscualification. The joint representation of the

molover ané emrlovee was discussel in Urniteé States e:: rel Eart
v. Davenport, 47€ F.2é 203, 209-211 (3rd& Cir., 1973):

. . . Moreover, in a case of this type, particu-
larlv, a conflict aricses leonc before the trial.

t rflict is referreé to in Justice Weintraub's
pinion in In re Abrams, 56 N.J. 271, 266 A.28 273
(1670). Abrams is a2 ciscirlinary proceedinc acainst
an attorrev cor undertaking 2t the behest and
expense of an erplover in 2 camblinc enterprise
+he represertation cf ar underling emplcyvee.

That is precisely what the attcrney dié in this
cese for it is not éisputeéd that the Batterbys,
emnlovers, retained and paid the common attornev.
I= Abranms Justice Weintraud wrcte:

n

"But, acceprting the premise that respondert
haé rno orior cemnmitment ¢o Pickett's organiza-
tion, we nonetheless think it was improper for
respondent tc have accepted the orgarization's
cromise 4o pay his bill, for such an arrange-
ment has the inheren:t risk of dividinc an

ttornev's lovalty between the defendant and
the carmbler-employver who will pay for the
gervices., Obviouslv, it ie to the interest of
+he Gefendar-': empicu er tha: tne ce-encant
She.. not turn him in, +ha+ 1§ whv the emplover
TF VoL.irC %C D2V. AE =hE Perrsvivaria Supreme
Court s&.¢ or Setus [In re Salus], sugre [321
Fe. 1C6] 182 2, ("C) at 73l

¢ o B




Proceedince, 42F F. Supp. 273
7—ﬂ-—— - - .
Zact 0: Jjoint representation of subjects ané ncn-subject

"1t is the latter [the bankers cf the
svndicate] who are anxious to protect the numbers
writers sc that they will have no cause for
dissatisfaction and no occasion to disclose
the operations of the svstem or the identity
of parties by whom they are encageé.' It is
of course to the advantace of the corvicted
defendant to seek leniency by aiding the State
in its pursuit of his emplover, State V.
DeStasio, 4% N.J. 247, 256-258 [229 R.24 636)

. cert. denied, 389 U.S. 830, &E S.Ct.
%€, 19 L.E&.2¢ B9 (1967). It is the cuty of
the defendant's attorney to advise him of that

opportunity. An attorney jie hardlyv well situ- g

<y - ated to discharce that Guty when he has acreed
_ Tc look to the evndicate for the pavment Of

his fee.

e ———

A conflict of interest inheres in everv such
gituation, It 1§ nC answec that Carcn 6 of the
Carcne ¢ Prcfessioneal tthics perrits the
representation of cornflictine interest 'bV
express consent of all concerned given after a
full disclosure of the facts,' or that Canon 38,
restated in affirmative terms, woulé permit the
acceptance of compensaticn fronm nthers with 'the
knowledce ané ccnsent ol his client zfter full
disclosure.' Neither rule is relevarz when the
eub<ect matter 1§ Crime &nc wne ' YR J g
irterest i~ the G sC_CsvTé O crir.r2. activities
Ficr- -—nerenv be Ri-cerec, 1t 1S i-rgrentlv
To reoresent both the erplover arnc the

There are other cases, 2as well, not reguiring the Governmen
to prove by concrete evidence thet ijoint representaticr veuld
eubstantially impair an investigation, and ordering -
¢isgualification because of the conflict inherent in the na%ure
of the jeint representation, OF because of the clear potential
for & conflict of interest: I~ re Michican Graac Jurv
(F. notinc that the

witnesses presents an actual, non-waivable conflict); In re Texes
Grané Jurv, 446 F. Supp. 1132, 1136n.4 = 1140 (X.D, Tex, 1976)




e

(potential conflict alone arising from multiple representatiocn
may warrant disqualification, since the Court has responsibility
to nip any pectential cenflict of interest in the bud and need not
sit back and wait for a probability to ripen into a certainty in |
order to restrain conduct having such potential); In re Ohio
Granéd Jurv, 480 F. Supp. 162, 168-171 (N.D. Ohio 1979) (joint
reprecsentation of tarcets ané non-targets constitutes a
non-waivable conflict of interest warrarting disgualification,
gince purported waivers are simply a device to facilitate
non-tarcets' stonewalling grand jury investigation, and cenflicts
with <he public's right tc every man's evidence as declarecé by
the Surreme Court); In re Lvnchbure Grané Jurv, 563 F.2é €52,
€57-€58 (4th Cir. 1059) (when attornev represented non-targets
who mav have had damacging information to provide against targets
also ;epresented by same attorney, conflict of interest existed
since professional ethics prevented him from taking steps to have
darmacing information about his client targets disclnsed to
prosecutor or grand jury); In re Gopran, §31 F.28 262, 264-268
(Sth Cir. 1878) (attornev encaged in joint representation
disgualified where disclosure by one client might lead to or
result in @ivulging damaginc irfeormaticn acainst the other
client). 5/

accordingly, we would recquest ané advise that this
recomrendation not be adopted.

Qpestion No. 2

e believe +the Comrittee's response to Question #3
accurz=elv reflects the prerocztives cf the parties when the
imegrviewee regues+~s that the irnterview be taps recorded.
Eewever, we wouléd note for future reference ard gquidance that
erfcrrerent agencieg, including the KRC, ehould not tape record
cr acree to tape recorded interviews éurinc an investigatiorn,
excers in the mos:t extraordirary circumstances. €/

T/ See =Tec Federal Fule of Criminzl Procedure 44 (c), shifting

“he burden to those desiring joint representation to show that no
comflict would be likely to arise. Wrile the Rule shifting the

wu-der is for a post indictment procedure, it may well be

adéitional authoritv for future cases in the investigative stage,
particularly in view of the above reported cases, ané the

aéd=cmizien in Hars v. Davenport that steps to preclude a conflict

ehculé be taker a2t the eari.est opportunity in the criminal |
srocess., 478 F,2¢ at 211.

"

€/ Ir such unusual circumstances, i€ the interviewee recuests
=c sape reccré the interview, the YPC shoulé not agree unlerc i%
1s acrees in vriting that the NRZ wil. promntl: receive a cctV ef
=he tape. Civil eor eririnal charcing decisicng shoulc net, 1% at
a.. poessible, be made in a giruation where the witnesses have
copies ¢f their verbatlr statements, bu+ ¢he NRC does not.
(Fer+rm=e continued orn fcllowinc pace).

|



-10-

Finally, if employees and agerts of licensees are incigting
upon tape recording interviews, it ieg essential for the NRC to
contact the prosecutor vho is working with the NRC on the matter,
or, if there is none, to cortact a supervisor in the Ceneral
Litigation ané Legal Advice Section of the Criminal Division
prior to the irterview, for consultation ané guidence as to
procedures to follow, as well as consideration of the option of
sworn orané jury testimony which may assure a more accurate and
relevant account of events from hostile or potentially hostile
witnesses., See United States V. washincton, supra, 431 U.S. at

187-88. 1/

gggstion No. 4

rtastly, the Committee recognizes that decisions as to
whether or no: to aive grants of confidertiality to all
interviewees present difficult ané complex guestions, not readily
capable of blanket, universal rules, This issue is contrclled
primarily by the stage of the investigatior at which the reguest
ie made, as well as the circumstances of the industry itsel?.
mherefore, we zcree with +hme Committee that the NPC shoulé not
have a blarket policy of cranting confidentiality to every
witness who reguests it. 8/

57 [Footrct€ continuec frer previous page\.Cchversely, the NRC
neeé no+ ané sheulé not previcde copies of tepes or any other
irterview repor:s to the witness or subjectes of investigation.

N -

v2 eyirinal or civil charges are brought, witness statements mar
be rmade svailable to the witnece in preparing their tecstireny or
e~ +he defencznts throuch «he legazl éiscovery procecures. ¢ no
charces are brought, +he s+atements have nC litigatior
conseruences anc are privileced as the Geovernment's wcrk procuct
prepared in articipation cf possible litication. On the other
rané¢, providing such gtatements pricr to the initiaticr of
charges carv urnecessarily afford the epportunity fer collusion
ané ca2iloring of testimony.

1 1+ is unlikely that cooperative witnesses willingly
Tevezlirc violations Or poseible violations to the NRC would
insist upon having tape receréings made cf their interviews,

promise of corfidentiality is not ecuivalent tc 2
v, if a regues< ie also made for the latter, the
ione which Zavor affording confidentiality woulc
be similarly ken into account by the Department of Justice in
deciding whether to grant immurity alsc. While enforcement
acercies do nct gratuitously iritiate or sucgest coffers of or &
neeé for irrunity, if a recuest for immunity ie made by the
witnegs Cr circumstances indicate +hat thev will not cocperete
without it, the General Litigation ané Lecezl Advice Section of
s+he Criminal Division shoulé be contacted immediately to obtain &
éecision.

8/ Althouch 2
grant of irmurd
game considerat

e




The types of witnesses and the stage of the investigation in
which the issue of granting confidentiality will arise generally
are:

(1) Those who will report a violation, the existence of
which is unknown to the NRC.

(2) Those who, in the earlv stages of an investication, can
cive leads to the NRC after a potential violation is known to the
agency, which weuld assist the investigator in finding out how It
occurred and/or who mav have been responsible.

(3) Those who, after the NRC discovers the violation and
the probable identity of those who may have been responsible, can
provide further informetjon to confirm or corroborate this.

There are circurms+<ances under which affording
confidentiality may be particularlyv important. This arises fror
+he fact tha: the construction and operaticn of a nuclear
facility does n.t occur in public view. Consequently, only those
vho are irnvelved in ite construction or operatien wouléd
eréinarily be privy to a deviation from requirements, as well as
how and why it occurreé. Therefore, as previously mentioned, the
emplovees themselves are the most likely source of information as
to the existence of viclations ané the identity of those whc may
hezve been responsible for them. However, the livelihood cf these
ercloyees is subiject to the contrel of those whe would not
secnreciate having violations disclosed to t.2 NRC. Therefore,
there are substartial inherent factors which inhibkit or
éisanurage those who have knowledce of offerses fror repcrtine
trer, without scme assurance cf anonyvnity to aveié retaliaticr.
See McCrav v, lllinois, 38€ U.SE. 300, 308 (19€7).

Since one of the most important functions anéd services which
the NRC periforme is to éiscover the existence c¢f viclations, we
believe thas the NRC shoulé not irplement procecdures which coulé
é¢iscourage aronymous or confidential disclosure of violations
érom those who may veluntarily seek to do so, especially where
the violations have not previously been under investication bv

“he KRC. 9/

The third category, i.e., where the NRC has identified the
vielations ané the persons prcbably responsible for them, is the

eec, we uraers+<anc that a proposal has been macde at the
estaklisn 2 hotline or poet oflice box for reportine
ons, #2¢ has alreaéy been implemented by other acencies.
ve thie proposal has ccnsiderable merit,

)
m
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one least requirine grants of confidentiality. Further,
potential witnesses who would be within the zone of occurrences
underlving the violation could probably be identified by the NRC,
ané irmunized bv the Department of Justice if their testimony is
necessary,

Decisimns about whether to grant confidentiality are more
difficult with respect to the seconé category, that is, where the
NRC hae identified a violation, but is having or may have some
difficultv estahlishing how it occurred, and/or who was
respongible. A grant of confidentiality may be necessary
derending upon the circumstances of the case.

With respect to circumstances where confidentiality is
appropriate, we disacree with not only the format of the
succested written agreemert at pages 21-22 of the Committee
report, but the languace as well. Noteworthv is the fact that
+he lancuage could be intimidating and frightering, rather than
reassuring, inasmuch as no effort is made to list the mechanisms
ané steps the NRC ané Justice Departrert would tazke to preserve
cenfidentiality, but only describes circumstances under which
their identity may be disclosed. Further, the language as to
when identity may be disclosed is so general, ané incorrect ir
some instances, as to ccnvey the impression of virtually no
assurance of confidentiality at all.

There is 2 well develeped body of law which protects the
iderstizies of perscns who confidentially provide information to
the Government about possible viclations ¢f law, The privilege
£eer disclosure of information which cculé expnse their
idercities wae surmerizeéd in McCrew v, Illineis, surra, 38€ U.F.
2% 30E=-09:

"2 genuine privilege, on . . . fundarertal
principle . . . , must be recognizec for the
ider+ity of perscns surplving the ccvernment
with information cencerninc the commissicn

of crimes., Comrunications of this kiné oucght
to receive encouragement. Thev are discouraged
i€ ¢he irformer's identity ies disclosecd.
Whether an informer is motivated by good
citizenship, promise of leniency or prospect

cf pecuniary reward, he will usually condi-
tion his ccoperation cn #r 2ssurance of
anonvmitv--tc protect himself and hic family
from harrm, tc preclude adverse social reactions
ané to avoié the risk of defamation or malicious
prosecution actiecns against him., The govern-
ment alsc hze ar interes:t in non-disclosure

cf the identity ¢of its informers. lLaw
enforcement officers cften depené uper
professional informers to furnish them with

2 %lov of information about criminal activities.
Revelatiorn c¢f the dual role plaveé by such
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All members of the Committee have appreciatec the
opportunity to serve on this committee. We hope that
‘+his report will benefit the Commission. We ‘are most
grateful for the invaluable assistance given us by
Richaré Levi, Esg. of the General Counsel's office.

Mr. Levi mace himself available at 2ll times, r-angeé for
the two davs ©f public hearings we helé, contacted wit-
nesses wac wisheé to be hearé, assured compliance

wish the procedures of the Federal A2viscry Comxittee

Acz, ané provided us with most helpful backgrouné ma=-
teriz)l on the issues we were asked to adcress.

we are locking forwaré to our meeting with
you .on September 27, 1S5E3.
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c=: James 2. Fitzgceralé, Esc.
- Oscar ¥. Ruebhausen, Esc. )
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Report of The Advisory Committee
Por Review of Investigation Policy
on Rights of Licensee

Exoloyvees Under Ipvestication

Introduction

The Adviscory Committee Por Review of Investigation Pelicy

cn Rigb:s of Licensee zmplofecs Doéer Invisiigation (h;}eiﬁaf:e:
*Adviscry Comzittee®), was created by the Nuclear Regulatory
Com=ission (hereinafter °NRC" or the 'qu:isifon'). its
charter, attaches as Bxhibit 1, becane effective on February
25, 1563. Subseguently, by letter dated April 11, 1983, attached

as Bxhibit 2, the Com:ission delineated "exuctly what guestions

the Aévisory Committee sho;ld address."

In addressing these gquestions, the Advisory Committee has

sought and considered a2 wide variety cf documentary anc

testimonial input. It has held two full days of bearings cpen

to the public. Kotice of the meetingcs, pursuant tc the Pedersl

Aévisory Comzittee Act, was published in the Pederal Register.

All witnesses who wished to be hearé had an copportunity to

present their views at the hearings. thers made subnissions
’

in' writing., 1In eiditien, the views of some individuals ané

crcazizaticos were actively solicited by the Adviscer Y Comnittee.

Thus the Cozm=ittee hez:sd from federal investigators and Ircox

representatives cf industry, uzicns, and the "public interest.”

*pcluder amsnz <hese wese the Direcstcr ¢f the Cexzzmission's

Offices ¢f Zrvestigations and his chiel assistants, a .hutder



-

of attorneys representing licensees or vendors whc appeared

indivicdually and/er in behalf of the Atozic Industrial Poruz,

S——

investicators of other federal agencies, representatives of the
International Brotherhood ef Electrical Workers anéd their

counsel, a represéntative of the Professicnal Reactor Operaters

Society, and the Legal Director of the Government Accountability
Project (GAP) of the Institute for Policy Studies.

Anong the written materials reviewed by the Committe- ._ e

the following: letter dated August 13, 1982, £roz Gerald

Charncff, Esg. anéd J. Patrick Eickey, fsq. to the Chairman cf

the NRC; Inspecticon ané Enforcement: Cenflict or Cocneratiorn,

an adlress by Messrs. Charnocff and Eickey to the 19EZ Annual

erence of the Atomic Industrial Forurm: letters frorm Richaré.

L]

" Ce

4]

Littel, Esg. dated ﬁay 25, 1963 ané June 3, 1983; a letter fronm
Jazmes B. Burns, Esg. dated June 3, 1983; a proposed "Advice o

Interviewees” presentes by Gerald Charnoff, Bsg. by letter dated

June 3, 159E3; a statement of Paul Shocf, International

Repceseztative of the International Brotherhood of Electrical
Workers; menmcrandum dated Macch 4, 19E3, tc Ben E. Eayes,

Dizector of the NRC's OZIfice of Investigations, frez the

Secretzzy ©f the NRZ, pertaining to pelicies of the 0ffice cof
Investications; &«nd a letter dated July 16, 15E2 Szoz the NRS

Chairzman ¢to the then cting Directer o©f the 0Office cf

iovestigetions, James A. Fitzgerals (2 mexber of the Adviscry
’ & - p . .
Com=ittee) deleg2ting certairn avthoricy.
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Despite the large volume of this testimonial ané
docunmentary inforzation and pertinent legal terials
considered by the Advisory Committee, the Adviscry Committee
has concluded that a comparatively brief report to the NRC which

- -

focuses sclely on the specific questions the Commission wished

addressed would be most consistent with the mandate of the

Comzittee. ‘ g
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procedures have been viclated and, if so, by whom; and (2) in

the unusuai case in which the investigation changes f£rom

inforzation- gathering to 2 focused effort to establish the
siminal liability of a particular witness.

Most of the interviews conducted by NRC's Office of
Iéves:igations.(oz> involéc persons who are not thexselves
suspected of wrongdoing, malfeasance or the like. They are
being interviewed sclely for the 1nfermation they may have and
OI investigators do not have 2 xe:soﬁcd basis for believing

that their respeonses will expcse them to potential criminal

l.’ DR
- L

(44

v. Under these circumstances, the need for advice about

counsel appears minimal. Moreover, rather than enhancing the

willingness of exfloyees to assist iz the investigation, the

-
-

Comzittee believes that there is 2 risk that adopting a mandatory
potice policy could impede the investicative process.
Regaciless ©f how it is formulated, such notice may cenvey to
interviewees a false impression of personal vulnerabilit v aré’

the'eb" cause them te resist providing assistance that might

thervise be fo-thcou-ng In adédition, providing such notice

coulé unnecessarily £formalize the investigator/interviewee

"
m
'
™
"
»e
D

2
ship with a resulting acdverse alZfect on the flow of

Izportantly, the Comnmittee is unawvare cf any o.he' federel
agency with such a policy or practice, despite suggestions t¢
the corirary by several of the Committee's witnesses. If the

pelicy cf giving interviewees this notlice encouragel cooperation



of witnesses,-one would expect that other agencies would have

adoptes such a peliey. That they have not indicates that they

are at least doubstful that providing the notice would be helpful.
The icportance cof NRC's mission and the fact that the public

ipterest is directly implicated in most NRC investigaticns

succest that the NRC should not adopt 2 pelicy, epparently

nniqﬁe, that might impede its invcstiéaiions. ke-iheéefo:e

recozxend against a policy for notice in the normal interview

ituation.

The Com=ittee has alsc considered whether nctice with
respect to counsel ‘should be given when the investigator has
reasonable grounds to believe that the interviewee has engaged

ip wrongéeing, malfeasance or some other dereliction of dusty

-

foz which the individual could be personally, but not eriminally,

accountable.

‘ hs apractical matter, it would freguently be vesy éifficuls
for a2z NRC investigater to know whether or not the individu - P
.bgigg ques:ioneq cgulq'be nelé civilly accountable for his or

ber cozéuct. The Committee believes that malfeasance and
dereliction of ¢:ty are so imprecise and that po:e:;ia; eivil
1iabili§y 50 varied tha; 2 notice rule linked to these concepts
woulé bDe unworkable. Even in those situations in which she
cisk of a2 civil sanction is clear, i.e., loss of an operater's
licezse, the Committee believes that COI's need to obtain

igformarion thet: conceczns its safety-related functicns



-

outweichs any peolicy reasons for the OI invest igator to give
notice of the opportunity t¢ consult with counsel.

There remains the situation where the important

P

343, za-zon-ga.he:zng function cf OI becomes secondary to the

"

effort to estatlish criminal liability of an intcrvieuce whoz

L3 |

I 2lready has reasonable .grounds to believe has committed a
crizme. In this narrow instance, the Comzittee recommends thas
notions of fairness and decency which lie at the.heart.of all
governnental conduct warrant the “"target® béing advised of his
oepporstunity to co:;ul: with counsel.

Although existing l;w does not .reguire this notice in
nencustodial situations, the Ccm:i::eejdogs not intend this ner
consider it 2s 2 substantive departure from existing p:;cticef
Fcr example, Special Acents ¢f the Internal Revenue Service by

-

internal rules routinely advise taxpavers under inves:ige:ic:

e J
o

cf the so-called Mirands rights whether or nct the pezson is-

ir. custody and even 2t 2 preliminary phase of their investigation -

whes the basis for the investigation is mere suspicicn. Other

investigative 2agents, from the testimony before the Comznittee,
have given advice of MiTands rights ir the past or ,.cscnt.} 2s

& pastter o©f individual practice. Trhat they ..e ecriminal

-

o
n

vestilgators is relevant but not dispositive. OI ihvestigators

v
«

‘e cverlapping responsitilities, They mav, for instance, be
considered criminal investigetors under 1€ U.S8.C. § 1810 fe:
. .

peTposes oI persons obstructing & eriminal investigatier.



Inforzmation they obtain may be referred tc the Department of

Justice and form the_basis for a criminal prosecution.
The Comx:ittee recognizes that the primary goal of CI

ipvestigators is to get to the bottom of allegations cof

viclations of NRC reguir rements which may have a2 potential for
causing great harz to the public. There is, accordingly, 2
strong public interest in the NRC's obtaining necessary
inforsation from all possible sources. The notice reguirement

recommencdeéd by the Comzmittee shouléd not unduly interfere with

this primary O function since it is applicable eonly when the
O alreacdy has reasonable grounds to believe that the interviewvee
bas co=mxmitted a ¢rimipal offense anéd its focus shifts <o

obtaining further evidence of that persorn's erizinel liadilisy.s

"

n this instance, because the witness may nct realize he is &

o
(1]
m
o
(.

s for crizinal referral ané peiential prosecutidn, the

lizited notice should be given.

The Comzittee believes that even in this exceptional_

sivuation, the "investigatcr should retain the édiscretion tg
deterzine whether to convey the notice orally eor in ':i:iné,
as well as its precise formulation. While the Comrmiitee is
gindful*that this may resclt in some lack of unifeormity, that is
& cocnsezuence ¢f preserving the Zlexibility that the Office of
-nvestigations, in the Comnittee's view, must have.

inally, éuzing the coucse ©f the Committee's hearinsgs

several witnesses suggested that cther affected partie

m

'

inciuéing the licensee ané the cliecsive Dbargeining

-




-

:cprcsenta:ivc, should " routinely be given notice of all
interviews so that they could ™ be present or cffer o be present,
either as participants or observers. The Comz:“tee is unaware
cf any precedent fe: such a pelicy ané disfavors its adopticn
by the NRC. In'the Cozzittee's view, the routine presence (-}
such additional perscns at these interviews would so alter-their
investigative character as to deprive the NRC of the value of
the investicative interview as an enfg:cem nt and ové:si;h:

tocl.



Separate Statement of Committee Member Professor Ralph S.
Spritzer:

-
~—

In addressing Question 1, the Committee recommends that a
prospective interviewee who is 2 target of the inpvestigation
in the sense that there is reason to believe that he has comzitted

2 c:zne be ndvzsed of his oppo tunity to consult with counsel

*wbere the impertant 1n.o:ma.xon-gathe:;ng function of O

becozes secondary to the effort to establishcriminal ligdbility"*

of the interviewee. I agree that con:ide:q:iéns of fairness
call for advice in this situation. I would not restrict the
giving of advice, Nowever, to the case where the investigation
of criminal liability is the prima:y purpose of the
i:vcs:igc:ion.' In.my view, it is édesirable that an ef tive’
warzing (one that covers the oppertunity to seek and be
represented by counsel, ané the Fifth Ameniment rivilege) be

given whenever there is reasonable likelihood that the

interviewee's responses to the investigator may be self-

ineriminateory, whether or not prosecution, at that stage, is

the ipvestigator's primacy concern. In shert, I believe that

it is enlightened public policy ¢o see to it that the intervievee
or witness threatenes with the édanger cf self-incrimination is
avare ¢f his prerogatives., The scphisticatel witness has that
avareness. The witness who is uninformeéd to begin with shoulcd

sta2é on egual footing.

-



-
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Question 2. MKay, and, if so, should the Commission limit an
interviewvee's choice of counsel by excluding from the interview
any attorney who alsc represents the entity being investigated?

In responding to this queition, we note at the outset that
inté:views conducted by the Office of Ihvistiqa:iéns.o: Sy the
.Office of Isspection and Enforcement have almort invariably
. been conducted without the aid of legal pgocésif Doubtless
this will continue to be the usuezl situation, although there
=2y be occasional instances in which the Commission will resort
to the issuance of compulsory process.

.- Where legal p;occss has not beern -issued, the p:cspective;
izsterviewee may always decline to appear or to cooperate. Rlso,
of course, he or she may decline to participate unless permictesd
to appeas with counsel of bis or her cheice. It feollows that
an ipvestigator has cne of two optiozs if an interviewee nct

tnder subpoena insists that he or she be represented by a

o

particular attorney: the investigator may permit the at

24

o

to be pre

ent ©

"

t
fcreco the conduct of the interview. 3/
:

/ The investigaser's decisicn o2 whether to- foregc the
erview probatly will be made by balancing the neel for th
ecview acezins: the potential prejudice to the investigaticn
Baving that particular attorney present at the interview,
Trn trie connestion we note the apparently wide-spread bellel
isverzigatsors that the presence ¢f an attorney resresenting
botr the esti:zy being investigatel ani the witness beling
iscecviewed pay, in sonme citcumsiances, harsm the investigetion
siting the freedon with which employees communicate e
investigators., This inhibition stems, investigatoss anc
£.or the cConcern thet whatever the emplovee



This fi§$: of an interviewee to decline to cocperate if
goacceozpanied by congel of_his or her choice eor, for that
tter, by another person such as a union representative,
includes the right to be accozpanied by counsel for the licensee
or other cozpany counsel. The Office of Investigations obviously
bas nc authority to p:qhibi: an 1n erviewee from being

represented by such counsel or frox being accozpanied by 2 unien

representative, fellow explovee or friené. Moreover, prior to

(cont.)

ta2tes to investigators will be reported to the company, even

g harmZul to the enmployee or the company. The representatives
¢f the industry who appeared before ‘the Advisory Committee
éisputes this, st essing that having available company counsel
B2y, to the contrafy, provide reassurasce. to the witness, help
ezse whatever anxiety he cor she may have, ané thereby enhance
the freedonm ¢f communication. -

other peint rt'sei by investigators anéd other witnesses
was the concerrn that if the NRC allows cozpany counsel to be
scesent at interviews of their empleoyees, the laster will nc'
be a2ble to refuse the offer of comparny counsel to be presen
without adversely-aZfecting their employzent status with :be'
compacy. The response cof the xndust'y representatives to this
is that experience has shown that enmplovees, when offered the”
assistance of company counsel, often do in fact reject the
2fez. The e=pirical evidence presented to the Advisory’
Co::;::ce on these matters was minimal. Although the Comxittee
believes that the responses of the industry representatives mayv
accurately reflect what occurs in sone cases, COmIOT sense
cdictates that a2t least ir cofher cases, elovees will be
celuctanst to refuse the offer to be represented by company
counsel ané to comzunicate freely in the presence of company
counsel. .

One £inal poist is the concern of the investigators that
co=parny counse., when reporting back to the company what
transpired in the interviev, will reverl the direction and scepe
c? :he,;“ves igetion ené theredby potentially prejuéice the
icvestigaticn by allowing the cozpany t¢ 2ffect the availabilisy
es eons ﬂ: £ testimony or cocuments subseguently sought by the
anvestigasoss ¢ she comparny's benelis.



or during an investigation, a licensee, contractec?,
subsontractor, vende:, or umion bas the right to advise its
exployees or union or nonunion mexzbers of their right to have
present counsel, §nc1ué.ng counsel for the company ©r a unien

rgp:escn:ative. This p'oceéu:e has been followed in prior KRC

investigations and no basis exists of which this-Comnittee is

~

aware to preclude it from being done in the future. 2
Although in informal intc:views.thc NRC .cannot ﬁ:ohibi:
interviewee-selected company counlel,_uniod representative cr
specific f:iend_f:o: ttending the interview, nothing would
revent the investigater irom discussing with the company, its
eounsel, the union, or special friegd the reasons why they
shoulé not attend an interview of a service empl cvu in 2
particular case. Similarly, if such counsel, union
representative oI £riend appears at an interv.ev, tﬁe:e is
nething to prevent the Office of Investigations from following-

procedure analogous to s+hat which an Internal Revernue Service-

(1]

cfficer may pucsue at an int rview ¢ a summoned thizd parsy

—— ——

2/ The lav, cf course, makes it unlawful tc obstruct an
Invest .qa xo by agents authorized to conduect iﬂvQS"qa“c'=
of criminal conducz. 1E U.S.C. § 1810. Any communication
esal o: w’;t: n, the: appeared to vzo’ te this law woulcg, ve
assurme, be referrel tc the Depar _mcu. ¢ Justice for agprepriate
investigation. It was s gecested that ;dee ines be adoptel
3 t"n, feren what aévice couléd p'cpe’¢v be ¢ m“ut'ca.e‘ te
mployees and thers bztho"‘ cxp:s"' to the charge -
ebstruction cf justice. The ASv Comxit ce considers th.¢
.r;:a:tzcz;. wWhat is cont o.¢xn; in su:h matters is the intent
wizh which advice if g.ve- an intent that wz.. be predicaces

L)

'
or arn assessment cf surrounding c.:c. g2ances. No simg.e
form.olation is possible.
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vitness. See Internal Revenue Service Manual # 4022.42, MT
4000-181. ‘The IRE officer. may £irst explore the potential
conflict of ipterest with the attorney, and if the matter is
pot resolved, he may ask the witness such questions as whether
the witpess visﬂé; an attorney to be present, who hired the
attorney, who is paying for the attorney, whether the witness
cnderstands that the attorney represents others, and whether
the Witness realizes that there is 2 potential conflict el
ipterest. As the IRS Manual rc:ognizes; the witness oréinarily
is entitled to §¢vg counsel of his chéice present. Only under
*extrexe ci:cu:siances'; will the 1IRS atte=pt to seek
éisgualifications pf counsel in coum. Although these IRS
proceduires 'aﬁply te witné{ses £of§aliy sumaoned “for 15
ipterview, the Adviscry Comzittee belicves that these procedures
can be aZepied to the voluntary seszing of f;elé interviews by

KRC ipvestigators.

Toe remaining guestiorz is whether the Commission, in 2
sifuati n'whe:é i+ undertakes to compel testimozy by issuance
of a stbpoena, may appropriately issue an order, or seek a cocurt
order, limiting the witness' cholice cf counsel. SQc:fon 6(2)
of the Administrative Procedure Act broadly provides, "A person
co=pelled to appear in person before an agency or representative
therec is entitles to be accompaniesd, represented ané advisel
by coussel. . . .* 5 T.S5.C. § 555(a). The *clain anéd necessacy

5 ‘
peaning of this provision® is that the perscn summonel 1S

entisled to "counsel of [his] choice,” Basker v, Commissicner,




275'r.26v14i, 144 (5th Cir. 1960). Accordingly, the courts
have been festrict{zg of occasional efforts by administrative
agencies to ;xclude, on conflict-of-interest grounds, counsel
chosen by a witness. The issue posed by the Comxission's
Questicon 2 has much in comamon with the issue presented to the
cou:t ol appeals in S.E.C. v. Esapo, 533 r.zc.'7;(n.c. giz.

197€). . That case involved the application of an S.E.C.‘
seguestration rule providing that absedt pe: z.:sxon no counsel
for a witness "shall be permi:ted to be ‘present during the

exarnination of any cther witness called in such proceeding."

The cours statesd (p. 11r:

We ar £ course mindful of the
istorica l antecedents. . of the .
seguestratiocn rule ané of the important - .

purposes which xt ;s designed to serve.
See Torra: v. Stradlev, 103 F. Supp. 737
(N.D. Ga. 1951): :;: € States v. Snizh,

87 F. s;;;. 253 (D. Cenn. 1545). We Gc net

ques.‘o“ it tility in preserving the
ntegrity of an invu:;ga ion and recognize .
;ts practical necessity _under certain " e

circumstances. But we are not for that
reason at liberty to ignore the clear

- congTressional mandate [Section 6(a), .
Adminis::a:ivc Procedure Act) referred to
above. Thu belcre the SEC may exclude

an atterney ‘rc: its proceedings, it mus:
come forth, as it has not done here, with
concre.e evidence” that his presence woulé

- "obstruct and impede its investigesion.

hn earller Ninth Circult case invelving the same
seguestration rule likewise uphe.l its ®general propriesy,” but
held that it must be accommodzated to the demanis imposed by the

hdminlistrative Procedure het. §.E.C. v, Ejceshi, 3858 F,28 £50

iT. 19€6€)., The ccurt concluded that Eigashi, 8 cecrporate

[—
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izector, ;ibh: Aot be deprived of the services of corporate
counsel because thls;rould dery him the services of the attorney
who might be of greatest help to him. We are satified that a
planke: rule excluding "any storney who also represents the
entity being investigated”.woulc not be sustained by the courts.
An order cf exclusion addgcsscd to a pargicullz s§tq::icp might
be upheld, in the words of the Csa>o opinion, if there was
*conerete evidence® that the attorney's presence woulé obstruct
the proceeding. -

We ace accordingly of the view th;: it would be appropriate
tc enter or seék ;% ordcé'cf exclusion only where (2) 2 witness
has been créeres o testify, anéd (b) ﬁhe:e is concrete evidence
that £he choses representative of that witness is isn sg:h-i
position that hi; pa:ticip;:ion as counsel woulé seriously

preiudice the investigation.
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Question 3. Sbould the BRC allov ipterviewees to tape record
the icterview and/or sbould the ERC record the ipterview at the
request of an interviewee?

In responding, we bave limited our consideration to

interviews that are veluntary or conducted without the aid of
lecal process. These represent the large majority ef NRC
investigatory interviews. Being voiun:ary, ve believe the
intervievs acco.:'c'.i.ngly shoulé be conéx;c:eé in a manner agreeatle
te the parties. ' . |

;fan interviewee insists upon tape-recording the interviev
cr having it :ape.rcco:deé Sg the NR&, Qe woulé expecf the NR&
tc accomxmodate this Gish es :c:zinaéc the isterview,

As subsidiary questions, it is askel:

(a) whether the NRC should advise the interviewee, prics

to the interview, of the right to tape recorc i
and, if so, what form the advice should take?

= Tape reccréing is & privilege or an optien availatle %¢

the interviewer ané interviewee. We do not think it rises tc -

the éignity ¢f 2 right in the gontext of & voluntary inEc:vicf.
Similer privilezes extend to the time ané place cf an interviev
ané =2 whether third parties 2re present orf whether 2 written

ummesy is prepared and signed by the interviewvee. p4

circumstances o©f the interview are azreeztle to
. .

participants, we Co not shink any advice neel be given 2s



the ‘other optional ways in which the intervievw might be

conducteld. -

N

() under what circumstances ghoulé the interviewee De
alloved to keep the tape CT 8 CODY cf the tape?

1f the interviewee has arranged for the tape recoréing,
it seems to us the dominion over the tape belongs tc the
in:erviewee, not to the NRC. ‘It is tcr'tﬁ; interviewee to
decide who is to have custoéy‘of the tape and whether copies
gshould be made. If on the other hand the NRC =akes the tape
recording, the situation is reversed ané the decisions aTe up
to the NRT t2 nake.;'sarnally, ve would think the NRC should make
a2 copy available to the in:c:v}euce, with such charge for its

‘costs as may be deemel appropriate.

(e) whether, if "the interviewee records the interview,

and the NRC does not, the NRZ may insist on having a
copyv tc the tape?

We dc not think the NRC is in any pesition to insist on

receiving ‘a copy of the tape. It may reguest 2 copy. The
{nterviewee may offer a copy. But if the NRC really wants a

coepy, it has the cption of recording the interview for itself.



Q;cs'tion 4. Should the ERC give all interviewees express grants
of confidentiality?

-

The Advisory Comzittee believes that the term

*confidentiality® must be precisely defined for meaningful

discussion and coverage in ﬁR:'s investicatory policies. As
understood by the Comzittee, it is ‘the withholding from.
dissezination to the public (inclﬁding licensees, vendors, or
other empleyer organization) of the name and other perscnal
identifiers of certain individuals who p:c?idc information to
the Coxxission,” sctject tc some limitaticns as &iscussed belowv.
It is to be distinguished from formal *ipfcrmer® designation
vhereby soze agencies essentially .costract with q}:cfully
screened individuvals not to divulge their identities uné;:
almest any circuﬁs:ances in zetucn for information. ?hi} lastes
castescsy may include such measures as providing the individual
with money, job afd ever 2 new identity if he/she is compr =ised

We believe that the considerations against granting

confidentiality to all interviewees ocutweigh those in faver e’

such & uvaiversal grant. The considerations weighing agains:
: e
such -2 blanket approach are as fcllows:
- Bffective confidentiality agreements are extirenme.y

to icplement. Not enly must the nane anc

(a4

€iffieul

obvious pecsonal identifiecs, such as position or jeb

(Al
"

itle, -De protectes, but cther infermaticn as wvell.
This could incoude re.aticnships %o, other

individuals, presence &t events o Deetings, anc sthers
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iat;xiallfron which the interviewee's identity might

be inferred. While difficult, this is achievable on

a selective basis but as a practiceal tter neot
feasible for wholesale use. wWe perceive that

inadvertent breach of the confidentiality prozise is
very li;cly if there are widespreacd coqfig’ntéali:y
grants. The publicity :csultinq froz breach of these
agreements, however unintentional thc btcachcs may
have been, can seriously bharm the invcs igative
program by deterring others froz cozing forward who
had i:pof:ant information but whe will disclese it
enly on & prozise of confid;ntiali:y.
Reports of investigations which costain
coafidcnﬁiality 92;5:3 are more éifficult to use.
The msre reports are expurgated to preserve
confidentiality, the more cryptic they become.
Confidentiality reguires that the Comzission séaff
endeavor.to-keep some information {rom adjudicnto:y
boards ané parties or, alternatively, seek protective
rders. It pay alsc impede the staffl's cnfot.cmc*'
purposes. Pinally, it could restrict the use -} thcse
reports by Congressicnal oversight comzittees.
Confidentiality grants can make it more difficult ¢
conduct the investication, Por example, when 2 pelrsch
has been given confidentiality, the investigators are

not free tc use his name ané other information whieh



ﬁny“ idertify hiz eas the source 1in eliciting
information from other interviewvees.

- In sonme in??anccs: confidentiality conceivably may

serve to protect wrongdoers.

The major reasen for considezinq 2 universal express gran
of cenfident .a.;'\ is the possibility that it might increase
the flcw of information to "the NRC. BEowever, we ar;-awarc of
‘po empirical evidence that this would occur. Indeed, 2s potel
_above, the widespread employnment of such q:agts’ééﬁld decrease
she £low of unsolicited information threugh inadvertent breaches
of confidentiality. 1In adéition, we believe an experienced
ipvestigator will normally not need ccﬁ!iécntiality to obtain
-inforzaticn fron :Qc great maiority of witnesses. .

8. Wrat ligpitations, if any, shoulé be placed on grants
of confidentiality by the NRC?

~ne Comnittee believes that grants of confidentiality

sheuld be in writing, signed by an NRC investigator, and con.;..
an acknowledcenment by the intervievee tha: he understands the

agreesei:., FPurther, ve believe it prudent to include in the.

agreexert the following ligitations
- what the interviewee's identity may be comsunicatel

te other public agencies if pecessary to €ulfill theis

o'

Emd Y4 -
te sry respensibilities;

"

v

'
+3
v

o

.2+ +he interviewee may walve confidentiality by
taking actien ineonsistent wish confidentiality such

as éEisciosing his/her lidentity orf providing
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the discretion of the investigator. If confidentiality is

granted, however, it-should be in writing as discussed above.
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Respectfully s:bmi:téd. .

ﬁ/ ¢ (A

Ea-l J. Silber:t, Esqg.
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