August 13, 1935

UNITZD STATES OF AMERICA

Administrative Judges:
Alan S. Rosenthal, Chairman ‘85 A6 16 A0 SI
Dr. W. Reed Johnson ,
Gary J. Edles DOCKLT NG &

SHANCH

In the Matter of:
BOSTON EDISON CO.

(Pilgrim Nuclear Power Station,
Unit 1)

Docket No. 50-293-0LA

JOHN F. DOHERTY'S BRIEF IN SUPPORT OF HIS APPEAL OF THE
JULY 19, 1985 ASLB ORDER DISMISSING HIS PETITION POR LEAVE
70 INTERVENE AND REQUEST POR HEARING.

Introduction

John P, Doherty, of 318 Summit Ave., Apt. #3, of
Brighton, Massachusetts 02135, (617) °32-3853, now files
this Brief in Supcort of his Apvreal (together with a
Notice of Appeal) of an Atomic Safety and Licensing Board
(hereafter:ASLB) Memorandum and Order (hereafter: Opder)
of July 19, 1985, (and designated ASLBP, No. 85=510-01 LA)
which disnissed his Petition for Leave to Intervene of
June 29, 1985,/

On May 21, 1985, a notice apoeared in the Federal
Register announcing an amendment to the operating con-
ditions for the subject nuclear plant.gl On June 29, 1985,
John P, Doherty (hereafter: Petitioner) filed with prover
service a "Request for Hearing and Petition for Leave to
Intervene’,(hereafter: Petition) in this overating license
amendment proceeding. On July 9, 1985 an Atonic Safety

1/»Thia the correct Aate. The O in two »laces (p, 1
and p.4) -ives June 21, 1735, whieh curiously would have
ohwviated the timeliness issue. (infra.)
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and Licensing Board was estadlished. On July 12, 193§,

the Boston Edison Comnany filed an objecting answer (here-
after: Licensee Aanswer). The NRC Staff filed an objec-
ting "resoonse" (hereafter: Staff Answer)om July 13, 1385,
Dated July "9, 1985, the Opdepr subject of this Anneal,
emerged. JSubse-uent, ou. less relevant to this Appeal,
Betitioner filed an exception on July 27, 1985, On July
31, 1985, Chairman Rosenthial corrected Petitisner for
filing an exceotion, and directed a filiag under 10 CFR
2.714a,

The A C i L

The subject anendment of the llay 21, 1935 Federal
Rezistar announcement would raise the limit for the Kett
to 0.95 from 2.90 for normal operation of the svent fuel
vool. The linit for Kofr for the spent fuel pool would
remain 0,95 for "abnormal conditions". If approved, a
s: fety marsin would “e substantially reduced for the vir-
tial entire time of vplant overation since abnormal condi-
t ons seldom seccur and are of short duration.

Tae use of 10 CFR 2,774a in this Aoveal

10 CFR 2,714a(b) nermits Aopeals when an ASLB wholly
denies a netition for leave to intervene as with this
=etition, on the question whether the »etition should have
“een eranted, However, in this ~ase, snly that »a-t of
the order which 4ismnissed the _stition frr lack of stan-
ding would apvear appealable under 10 CKR 2,714a, Here
the question in nart is should the Petition have been
denied as early. as it was, a procedural defect based com-
olaint. In view of Chairman Rosenthal's July 31, 1935
Order, and the o vious need for amechanism of aopeal un-
der this set of facts, the _etition is filed pursuant
to 10 GFR 2,714a,
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The Detition was dismissed for untizeliness and lack
of standing, (Order, ». 4). Petitioner urges that dsnial
for untimeliness was an abuse Of vower hv the ASLB, being
orocedurally defective due to the fact Petitioner was not
permitted time to reoly to the Staff Answer and Licensee
Angwer. In addition, dismissal for lack of standine was
procedurally defective for th~ same reason and the ASLB
was further in error on the standing dismissal because it
stated it used facts not judicially noticed or a part of
the record in reaching its conclusion, (Order, ».2, and
D.4),

Digaissal of the Fetition based on lack of tizeliness

¥ithout an opvortunity of preoly was procedural errop
Iequiring s penedy

The ASLS oredicated its denial of the Petition on the
basis of untizelinegs in part on the Pederal Rezister
notice of intervention. That notice states: "Non-timely
filings of vetitions for leave to intervene, amended pe-
titions, . . will not be entertained absent a determination
57 the . . . Atom' ¢ Safety and Licensing Board designated
to rule on the natition and/or request that the vetitioner
has ma'e a substantial showing of good cause for the rran-
ting of a late -etition ani/or requolt."z/

The ASLB treated this as saying unequivocally that
if the first filing of an intervention petition does not
treat the issue of lateness, it must deny it and not give
the petitioner an opportunity to explain the reason for
the late filing. By logical extension, the ASLB appears
to be saying (Opder, p.2) that it would have had to dis-
niss the Fetition even if the Licensee or Staff did not
mention the lateness, This is tantamount to a civil ecourt
rule saying defendant emvloyed counsel need not raise the

&/ ) Ped. Reg. 20970.
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defense of statute of limitations, the Court will take

care of that. However, besides the arguments made below,
the Staff (3taff Answer, p.?) indicates the ASLB had
discretion in the matter of dismissal for timeliness., It

is unclear if the Staff expected the ASLB to give Petition-
er a time for reply.

The ASLB's interpretation of the NRC regulaticns as
demonstrated by its interpretation of its Federal Register
notice is one overtly restrictive to the rights of members
of the general public such as Petitioner. While there is
no statutory or common law requirement that reply be per-
mitted at the oleading stage as here, there is considerabdle
piactice which shows in civil suits or administrative oro-
cedings ghat a reoly where it answers new matters raised
in a defendant's answer is appropriately permitted. 1In
Yorella vs, Nopthern Assurance Co, ot al., 160 A 2nd 672,
(1960) the New Jersey Court of Appeals held the plaintiff

had the right to file a reply against new affirmative defen-
ses of the defendant prior to a dismissal.

In adninistrative practice, the Appeal Board of this
agency, in Houston Lighting & Power Co., (Allens Creek
Nuclear Genersting Station, Unit 1, ALAB-565, 10 NRC 521
(1979), (a memorandum) stated that an ASLB should allow
setitioners for leave to intervene an opportunity to reply
to staff and apolicant answers which were in some cases:
lack of standing. In Allens Creek the Board had set a
pre-hearing conference date and expected a larre number
of contentions from a large number of Petitioners. The
Appeal Board stated (Slip op. p. 6), "But if in fact it
(the Board) intends to rule on the admissibility of cone
tentions without allowing the prospective intervenors to
oresent argument, we see serious oroblems on the horizon."
It concluded (Slip op. p. 8) "Tinwe when a defendant moves
to dismiss a complaint (see, ¢.g,, Rule "2(b), F, R, Civ.
Po)y a olaintiff is == and must be-- allowed the oopor-
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to resoond to the action.iﬂ/ "« Fontnote 14 is relevant
here because it pertains to the proceiural rules as does
Datitiorap's Appeal. The footnote states, "In other words,
to use just one examole, a complairmt in federal court must
contain a jurisdictional allesation. But if the defendant
argues that jurisdiction is lacking for some reason, the
plaintif® is allowed to respond with arguments suovvorting
his statement of jurisdiction."” In the instant case, Zeti-
tioner believed the lateness was de ainiavg and would possi-
bly be unnoticed, and t-us hurried on 4iscoverinz the notice
12 hours prior, to file the Petition.

The notice statei a deterainati-n would be nmade of
the adnissibility of a late filing oarty under a "substan-
ial showing of =004 causze", but 1id4 not say only a single
filine op~ortunity would de afforded the late filers to
state the rood cause. The “etitjon did not state justifi-
cation for an untinely filing and this was raised as a de~:
fence by the Licensee. Yet, nothing empowers the ASLB
(or a eivil court federal judge) to blow the whistle and
end the contest there. The notice cannot with certainty
be read %o say this would result if a Petitioner 4i4 not
oresent his justification at once. The notice was inter-
orated by this “etitioner to say a filingz objected to as
untimely will have to have been jud-ead late for 7004 cause
“afore the concerns of the netitioner about the changes
in the nuslear nlant will bde entertained. And, certainly
there would bYe 2-pirtunity for the petitioner to considar
Staff and Licensee filings and THEN reply.

In a more recent srocesding, an ASLB denied an aoplicant
motion that intervenors not be nermitted to respond in writing
t5 motions eoncernine late filed soats-tio s. Cleveland Zlec-
trie Illuainating Co. (Fappy luglear lower Plagt, Units 1
aad 2, L3P 72-89, 15 HRC 1355, 1356, 1982,. Relying on
Alleng Creek, that 3oar! held even late filed contentions
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had to be heard in re»ly to objecting answers prior to
adjudication as to adais=zidility. Ia both Allens Creek
and Pergy time was a serious consideration in an oneoing
construction license and overating permit proceedinz re-
svectively. Here, unlike those two proceedings, tize is
not, since the Commission -as yet to make its final de-
ternination that the Amendment involves no significans
hazards.

A5 Qooportunity o peoly was orocedural error

The ASLB (QOpder, p.4) also dismissed the Petition for
lack of standing of DPetitioner. Petititioner, of course,
was civen no oonortunity to reoly to the Licengee's Answer
waich contested his assertion of standing. The ASLB evidently
acceoted the Licensee's arguzent (Licensee's Answer, p. 2)
that at 43 miles distaice from the plaant, this Petitioner
should not have standing because he, ", . . resides at the
'‘outer edge' of 'oroximity standing' in every sense of the
word." In the Staff's Answer (p. 13) Staff supports Petition=-
er's standing,

PFurther, in suovorting its findiang of lack of standing,
the 42LJ stated, "In nakting this rulinz we note that we know
of no scenario under which radiation attributable to the
fuel pool wouli affect a residence “3 ailes Aistant from the
fuel pool; and Petitioner has not informed us of any such
scenagio.” (O + . &) Patitioner believes by its finding
there were no scenarios im the Zatitjon that metthe ASLB's
requirezents, the ASLB violated the Administrative Procedures
Act, (60 Stat. 237,(1946), 5 U.8.C., in particular B 557(¢)(A)
(Section 3% of the 1946 Ast) since it is a finding outside
the record and based on inforamation not Judicially noticed.
That Detitionep had not informed the ASLB of any scenario
(or indeed if Petitioner could) is in the realm of conteations.



» %

The Staff Aangwer, (p. 15, f.n. 2) ooints out conteations
are not required in a petition for leave to intervene.
See: Consuners Power Co. (Midland Plant, Units 1 and 2,
LBP-78-27, 8 NRC 275,277 (1978).

In summary, Petitioner urges dismissal for lack of
standing of his Petitjon without allowing a reoly was
error requiring reversal by the Appeal Board.

Ike untizeliness of the Petition was de ninimug

Pinally, the fact the Petition was 1eceived after the
June 21, 1985 deadline was not cited by the Licensee or
Staff as harming any interest of their own., One reason
for this may be sinply that the amendment proposal had
not been approved by the NRC as of July 17, 1985, accordirg
to a letter from D, Vassalio, Chief, Operating Reactors
Branch #2, Division of I.icouungo't A hearing on any license
amendaent provosed as containing no significant hazards
cannot be scheduled until this is done.

Sonclusion
Por the reasons above, Petitioner urges that the Appeal
Board 4irect the ASLB to permit Cetitioner to reply to the

Liceunsee's Answer of July 12, 1985, and the Staff's Answer

of Julr 13, 1985, and that they consider its contents in

a fresh determination of this Jetitjoner's status in the
nroceeding.,
Respectfully

John F. Doherty
Aopearing pro se

(NOTE: Service of Prosess for this Brief appears with the
enclosed Notice of .ppeal.)

i
-/LctCQr to _etitio-ep, enclosin~ cony of the provosed anendment.



