BOLKETED
UNITED STATES OF AMERICA USNRC

NUCLEAR REGULATORY COMMISSION A 16 A0 143

Before the Atomic Safety and Licensing Appeal Board

IN THE MATTER OF : GRANCH
PHILADELPHIA ELECTRIC COMPANY

(Limerick Generating Station
Units 1 and 2) : Nos. 50-352 and 50-353 —CC-

BRIEF OF THE INTERVENOR GRATERFORD INMATES

I. INTRODUCTION

The inmates of the State Correctional Institute at Graterford,

Pennsylvania, intervenors in the above-captioned operating license proceeding,

hereby submit their Brief pursuant to their Notice of Appeal filed with thi

Board on July 25, 1985, This Brief seeks the review of two recently issuej
decisions. Initially, the inmates seek a review of the Fourth Partial Initial
Decision on offsite emergency planning contentions relating to Graterford, which
was docketed as ASLBP No. 61-465-07 OL and served on July 22, 1985. This
decision dismissed two issues regarding the State Correctional Institute at
Graterford. These issues involved the estimated time of evacuation and training
for civilian employees. The Brief will also address an earlier order of the!
":Atomic Safety and Licensing Board which was issued on June 12, 1985 and was|
;:entitled Order Admitting Certain Revised Contentions of the Graterford InmatesJ
"’md Denying Others. The inmates note that they sought an earlier review of this|
decision by way of their exceptions filed to that decision with the Licensing|

|
|

o BReBER 50




Board on June 24, 1985. Said exceptions were denied by the Licensing Board'g
order of July 2, 1985. The inmates subsequently appealed to this Board on July
il, 1985, 8Said appeal was declared to be interlocutory and cismissed by this
Board on July 15, 1985. The Appeal Board noted, "Whether the Licensing Board

erred in rejecting one or more of the inmates' contentions can be raised on

appeal from the Board's final order." (See p. 1, Memorandum and Order, July 15,
1985.) The inmates contend that said prior appeal is now ripe when ca!bmedl
with the Fourth Partial Initial Decision of the Licensing Board. Thus, the!
inmates bring to the Appeal BSoard's attentiom the two issues which were
litigated and denied and five of the six previously proposed bases for tbeir
contention that the Radiological Emergency Response Plan for Graterford is
inadequate. The inmates argue that when these two decisions are merged and
reviewed that their rights to a fair and impartial tribunal, their right to a
decision based upon the weight of the evidence, and certain procedural rights
have been denied.

II. HISTORY OF INTERVENTION BY IMATES OF THE STATE CORRECTIONAL INSTITUTE AT

GRATERFORD

Although the history of the intervenor Graterford inmates has been recited
many times, the inmates believe that it is important to their overall appeal
_that the history be cited once again to show the many hurdles that have been
“placed before the inmates in this licensing proceeding.
i The Graterford inmates filed a petition with the Board to intervene in

‘these proceedings on September 18, 1981, The Licensing Board ordered a

supplemental memorandum tc be filed by the inmates per their order of October
0




‘request for further disclosure. The Licensing Board did so despitJ

1

14, 1981. 1In response to said order, the inmates provided 19 affidavits of

long-term residents at the State Correctional Institute at Graterford. On June
1, 1982, the inmates were admitted as a party to this proceeding via the Board'ﬁ
special prehearing conference order. No further action occurred with respect toi
this matter until April 20, 1984 when the Board ordered the contentions baseq
upon the Radiological Emergency Response Plan for the State Correctionalj
Institute at Graterford would be filed by the Graterford inmates twenty days:l
after they received the plan. Despite numerous assurances from the Commonweal th
that the plan would soon be forthcoming, it was not received until December
13, 1984, over three years after the inmates' initial filing. The plan that wasi
provided on that date was a "sanitized" version of the real plan and will ba:
heretofore referred to as Plan 1. Plan 1 was aprroximately 26 pages in lengthi
and contained much censorship which was withheld by the Bureau of Corrections
for "security"” reasons. The inmates reviewed said plan with counsel and withf
their expert, Major John Case, Field Director of the Pennsylvania Prison’
Society. After said review, it was determined that further disclosure was'
necessary in order to frame the contentions of the inmates. On December 20,.{
1984, counsel for the inmates filed a Motion for Order Requiring Full Disclosuref
by the Pennsylvania Emergency Management Agency of the Evacuation Plan for t.he
State Correcticnal Institute at Graterford. In essence, the inmates sought thqi
right to have their attorney and expert review the contentions of the entitd'
plan under the auspices of a protective order from the court. The Board heard

oral argument on these motions on January 29, 1985 and dismissed the inmates'
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acknowledging the inadequacies of Plan 1. (See Tr. 20,432, 20,468, 20,474, and

20,640.)

The inmates requested a stay of their obligation to file contentions wit.hiril
twenty days of receipt of the plan. Said stay was rejected by the Board via an
oral ruling on January 29, 1985 and confirmed in a written order issued February
5, 1985 and directing the inmates to file their contentions no later than
February 18, 1985. The inmates then filed an appeal with this Board on February‘?
8, 1985 and filed their contentions per the Board's order based upon Plan 1 on!
February 15, 1985. On February 12, 1985, this Board issued a memorandum and1[
order which dismissed the inmates' petition as premature, but observed that the;:

disclosure issues could be resolved through compromise and the use of protective

orders in the handling of sensitive but disclosable material. (See Appeal Board
l

Memorandum and Order of February 12, 1985 unpublished.) A compromise was!

reached and finally on March 18, 1985, under a protective order issued by the

Licensing Board, the Commonwealth provided counsel for the inmates and t:hei::i
expert, Major John Case, with a copy of Plan 2. Plan 2, which was over 80 pages{
in length, satisfied the concerns of the inmates with respect to the disclosure|
issue. Four days later, on March 22, 1985, the inmates sought to revise their
original contentions based upon the additional information available to them
through their review of Plan 2. The Licensing Board repeatedly denied the
inmates' request to make revisions. (See Tr. 20,640, 20,657 through 20,661,
20,674 through 20,675, 20,691 through 20,697 and 20,702 through 20,706.) On
April 12, 1985, the Licensing Board dismissed the Graterford inmates as a party

to the licensing procedure. In their ruling, the Board stated that the




contentions of February 15th were insufficiently specific and that the imnateé

had failed to meet the criteria for f.iling late filed contentions. The inmate
appealed this decision, which was subsequently reversed by the Appeal Board, OJ
May 1, 1985. The Appeal Board noted that the Licensing Board's refusal to all
the inmates to respecify the bases for their contentions in liglt of th
additional information available in Plan 2 was arbitrary. (See p. 8 of Atomi
Safety and Licensing Appeal Board Decision of May 1, 1985.) It further notecﬂ
that, "The Board's unexplained reversal of its previously consistent view that.%
the Craterford inmates must be accorded a reascnable opportunity to reshape
their contentions once an adequate form of the prison emergency plan waj
released -- is plainly arbitrary." (See p. 10, supra.) The Appeal Boar
further noted that the Licensing Board had been unduly critical of the inmates'!
counsel for failure to attend all hearings withe respect to emergency planning.
(See Footnote 32, supra.) The Appeal Board also noted that any delays in this
proceeding cannot be laid at the feet of the Graterford inmates. (See p. 16,
supra.) Finally, the inmates were given until May 15, 1985 to submit their

revised emergency planning contentions.

As the inmates prepared their contentions for filing per the Appeal Board's

order, the Licensing Board granted the applicant's request for an exemption from
the Graterford issues on May 9, 1985. Once again the Licensing Board had
| thwarted the inmates' attempts to provide input in the licensing process. The
 inmz “es' attorney was once again forcad to appeal the granting of the exemption
and at the same time submit the revised contentions, per the Appeal Bcard's
;iot“t of May 1, 1985, Said revised contentions were submitted on May 13, 1985,

i
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'The appeal taken by the inmates with respect to the exemption grant was

addressed by the Nuclear Regulatory Commission during an open meeting on June
11, 1985. The NRC declined to make effective the Licensing Board's order which
together with a prior order, authorized the director, Nuclear Reactor
Regulation to issue to the applicant Philadelphia Electric Company, a full power
operating license for the Limerick Generating Station. The Commission found
that, "Important guestions regarding the hearing rights of the inmatas of the
State Correctional Institute at Graterford, Pennsylvania, have not yet been
resolved." (See p. 2, Memorandum and Order, CLI-85-11, June 11, 1985.) On
June 12, 1985, the Atomic Safety and Licensing Board issued an order entitled
Order Admitting Certain Revised Contentions of the Graterford Inmates and
Denying Others. In said order, the Licensing Board accepted two of the eight!
revised contentions of the inmates. These two issues involved the met:l’v::c}ologyI
or the lack thereof in development of an estimated time of evacuation and the
training which is to be provided to the civilian employees who will be
participating in the evacuation. The inmates appealed five of the six rejected
issues which are hereby merged with the accepted and litigated contentions for
consideration by this Appeal Panel.

The inmates have recited this history so that the Appeal Board will be
aware of the many hurdles that have faced the Graterford inmates in their
attempt to provide input into the licensing process. These hurdles were in many
instances created by a hostile Licensing Board that made many prejudicial
;itatements against the inmates throughout the licensing procedure. They

{:reputedly questioned the motives and the resources of the Graterford inmates.

!
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(See Order Granting Applicant's Motion for Exemption from Requirements of 10 CFR

50.47(a) and (b) for a Period of Time any Potential Contentions of Remaininq
Party are Considered by the Board, May 9, 1985.) In said order, the Board:
states, "Unless the inmates are using judicial process for an end to which the!
Board is not privy..." (See p. 3, supra.) The Licensing Board also stat

that, "we find little, if any, indication of a desire to assist in developini
this record," when referring to the inmates' participation in the development oE:
a sound record. (See Memorandum and Order on Graterford Prisoners' Proposedf
Contentions, Atomic Safety and Licensing Board, April 12, 1985 Order at p. 11.) |
In addition to questioning the motivation of the inmates and their expert, the
Board noted on several prior occasions that they considered the issues raised by':
the inmates to be insignificant. (See Order Granting Applicant's Motion fcr

|

Exemption from Requirements of 10 CFR 50.47(a) and (b) for a Period of Time any’
|

Potential Contentions of Remaining Party are Considered by the Board, May 9,?
1985, and Memorandum and Order on Graterford Prisoners' Proposed Contentions,[
April 12, 1985.) The sum total of these two documents resulted in the inmates'
concerns being dismissed on two separate occasions by the Licensing Board. Only
after intervention by the Appeal Board was the Licensing Board forced to face
these issues directly. The inmates take exception to the Licensing Board'J
charcterization of their motives and of the merits of their contentions. Thﬂ
inmates note that two experts have testified on behalf of the inmates, Major
John Case, Field Director of the Pennsylvania Prison Society, and Robert L.
:Hortis, a traffic control expert. Furthermore, the inmates point to this]

d

JE&mmi's comment that any delays could not be laid at the feet of the Graterfor




inmates. Thus, the Appeal Board must keep in mind the inherent hostility of
this Licensing Board when reviewing the two decisions that are the bases for

this appeal.
ITII. LEGAL ARGUMENT

A. Standard for Review

The appropriate standard for review with respect to the admissibility of,
l

contentions can be found in 10 CFR 2.714(a) 1. The five factors cited include.i
(1) good cause, if any, for failure to file on time; (2) the availability oﬁ;
other means whereby the petitioner's interest will.-be protected; (3) the extent:;
to which petitioner's participation may reasonably be expected to assist in
developing a sound record; (4) the extent to which petitioner's interest will
be represented by existing parties, and (S) the extent tc which petitionez's’.l

participation will broaden the issues or delay the proceeding. (See 10 CFR

2.714(a) 1. A contention must also satisfy the criteria of 10 CFR 2.714(b),
which holds that "The petitioner shall file a supplement to his Petition t
Intervene which must include a list of the contentions which petitioners see
to have litigated in the matter, and the bases for each contention set forth
with reasonable specificity." Initially, the Licensing Board ruled that the
intervenor Graterford inmates had failed to achieve the necessary balance with
respect to the five factors of 10 CFR 2.714(a) 1. (See Memorandum and Order on
Graterford Prisoners' Proposed Contentions, April 12, 1985 ruling by the Atomic
iiSafety and Licensing Board.) Said review was reversed by the Appeals Council in
:lits May 1, 1985 order which stated that the factors weighed in the favor of the

1
inmates. (See Decision of Atomic Safety and Licensing Appeal Board, May 1,

1985, at 18.)
|
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The inmates' one contention reads, "There is no reasonable assurance that

the Radiological Emergency Response Plan for the State Correctional Institute at
Graterford will protect the staff and inmates at said institution in the event
of a nuclear emergency at the Limerick Generating Station."™ (See Proposed
Revised Contentions of the Graterford Inmates, May 13,1985,) In the Licensing
Board's initial rejection of six of the eight contentions on June 12, 1985, they
state that they will review the eight bases for said contention in order to
determine whether they meet the reasonable specificity requirement of 10 CFR
2.714(b). (See Order Admitting Certain Revised ‘Contentions of the Graterford
Inmates and Denying Others, June 12, 1985 at 2.) Thus, the standard for review
with respect to the five of the six inilially rejected bases is specificity. |
This was reiterated by the Appeal Board in their May 1, 1985 decision when they:
indicated that the Graterford prisoners' refiled contentions should be submitted
to the Licensing Board who will “aetermine only whether the contentions have
adequate bases and specificity," at p. 18 supra. This test of reasonableE

specificity has been affirmed in subsequent court decisions. (See Commonwealth

Edison Company (Byron Nuclear Power Station, Units 1 and 2), LBP-80-30, 12 NRC

683, 686 (1980); Philadelphia Electric Cumpany (Limerick Generating Station,

Units 1 and 2), LEP-84-18, 19 uRC 1020, 1028 (1984).) It has further been held
that a contention must be rejected where: (1) it constitutes an attack on
applicable statutory requirements; (2) it challenges the basic structure of the
Commission's regulatory process, or is an attack on the regulations; (3) it is
nothing more than a generalization tcnarding the intervenor's particular view of

"vhat the applicable policies ought to be; (4) it seeks to raise an issue which




“is not proper for adjudication in the proceeding or does not apply to mﬂ

facility in question; or (5) it raises an issue which is not concrete. (Se

‘Philadelphia Electric Company (Peach Bottom Atomic Power Station, Units 2
3), ALAB-216, 8 AEC 13, 20 through 21, (1974), and 10 CFR 2.758(a).) ’:\j
purpose for the basis requirement of 10 CFR 2.714(b) is (a) to assure that

hearing process is not improperly invoked because the subject sought to be pu

in issue suffers from any of the infirmities set forth in Peach Bottom, supra

at 20 through 21; (b) to establish sufficient foundation to warrant further|
inquiry into the subject matter; and (c) to put the other party sufficiently on
notice “so that they will know at least generally what they will have to defend
against or oppose."

With respect to the five of the six bases for the contention which were
initially rejected, the inmates point out that at the pleading stage of a
proceeding, petitioners need only identify the reasons for each contention.
Houston Lighting and Power Company (Alan's Creek Nuclear Generating Station,,

Unit 1) ALAB-590, 11 NRC 542, 548 (1980).) Furthermore, the basis stated for

each contention need not "detail the evidence which will be offered in support
of each contention." Mississippi Power and Light Company (Grand Gulf Nuclear

Station, Units 1 and 2) ALAB-130, 6 AEC 423, 426 (1973). Accordingly, in
examining contentions and the bases thereof, a Licensing Board may not reach the
substantive merits of these contentions. Alabama Power Company (Joseph M.
Farley Nuclear Plant, Units 1 and 2) ALAB-182, 7 AEC 210, 216 through 217
(1974). The inmates therefore note that this is the applicable standard with
|'\uhich to judge five of the six rejected bases for their contentions. The two
{

|
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other bases which have been the subject of litigation should be judged upon

record made during the hearings and the decision should be based on the weight

of the evidence contained in said record.

B. The Graterford Inmates' Five Bases for their Contention which

was Rejected by the Licensing Board in its Order of April 12, 1985

Do Meet the Reasonable Specificity Standard of 10 CFR 2.714(b).

The inmates contend that the five bases for their contention have been
stated with reasonable specificity so as to meet the aforementioned standard of
review, The five bases which will be discussed are: manpower mobilization,
input of the correctional officers, medical services, simulated evacuation plan

exercise, and the panic factor.

1. Manpower Mobilization

The inmates take exception to the Board's ruling that the use of
commercial telephone line call-up system necessary to mobilize the institution's
manpower would be adequate in an emergency. The inmates also take exception to
the Licensing Board's rejection of the inmates' allegation that there exists a
necessity for a back up system to the call-up system currently utilized to
mobilize the manpower necessary to conduct the evacuation, The inmates draw the

T




Appeal Board's attention to the matter of Cincinnati Gas & Electric Co. etal

(William H. Zimmer Nuclear Plant Station, uUnit Number 1) Docket No. 50-358; 17
NRC 760 1983. In this case, the Atomic Safety and Licensing Appeal Panel re-
viewed the adequacy of the offsite emergency planning of the applicant. At page!
768, the opinion states, "The Board reasoned (and applicants concede) that dur-
ing an emergency the commercial telephone circuits, including those serving the
schools, likely would become overloaded as a result of heavy public usage and
thus be unavailable for official use." 15 NRC AT 1570, 1592 through 1593; Tr.
6542. It is the inmates' understanding of the proposed call-up system that one!
individual using commercial phone lines would be instructed to call ten indi-
viduals and inform them that they must report to work immediately. These ten
individuals would in turn call ten additional individuals until all such per-'
sonnel would be notified and mobilized. The inmates fail to understand the
rationale of the Board when it states that the prison has five dedicated tele-
phone lines and a direct connection with the Pennsylvania State Police. The
inmates believe that this misses the point of the call-up system which would be
relying on people's private lines and not the institutional telephone system,
The Board has also erred in its factual analysis of this issue in that the State!
Correctional Institute at Graterford only has one dedicated phone line with
which it utilizes to contact the Pennsylvania State Police. Furthermore, the

institution has four commercial telephone lines upon which it will attempt to

«12-




‘initiate the call-up system. See Commonwealth Response to Proposed Revised Con-

tentions of Graterford Inmates, page 4. Such a discrepancy in the Board's view

of the facts and the facts as they actually are further points out the need for
a hearing on this issue in order to determine what exactly are the capabilities
of the State Correctional Institute at Graterford with respect to this issue.
The inmates also point out, as previously cited, the testimony of Rick Brown,
which appears in the transcript on pages 18,226, 18,149 and 18,133, at which
time he discusses a realistic likelihood that the commercial phone lines would
be overburdened as they were during the flood of 1972. The inmates further
point out that Mr. Brown is a communications technician with American Telephone
and Telegraph and is therefore qualified to speak to the capabilities of the
phone system in the Graterford facility.

The inmat-: also take issue with the Board's rejection of the inmates'l
contention that a back up system is necessary to insure prompt communication
between all persons mobilized in the event of a nuclear emergency. The inmates
specifically contest the Board's conclusion that SCIG is not a principal
response organization and therefore does .ot warrant the planning standards as
outlined in 10 CFR 50.47(b)6 and its NUREG-0654 implementing Criterian II F.l.
The Board has held that these regulations do not apply to Graterford, thus
Graterford does not have to have an .lternative to the commercial telephone
lines. The rationale utilized by the Board is that the State Correctional
Institute at Graterford is not a principal response organization meriting such
'considetation, but is in fact a support organization under the Commonwealth's
tfladiological Emergency Response Plan. The inmates point to the NUREG-0654

|
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Appendix 5 entitled Glossary, which defines what category various organizati
should be included therein. The definition for principal organizations readsO::]
follows: "Federal, state, or local agencies or departments or executive officej
and nuclear utilities (licensees) having major or lead roles in emergenc
planning and preparedness.” The inmates contend that the State Correctionalé
Institute at Graterford could be defined as a principal or suborganization anci'
that such distinctions are arbitrary. NUREG 0654 warns against making specifici
designations and suggests that the various parties involved in emergency
plans and preparedness define the particular roles, functions an&
responsibilities, It is the inmates' contention that an institution such aa!
Graterford which is in essence a city behind walls should pe given seri
consideration for an alternative communications back up in light of the inherent

difficulty in evacuating such ar institution and the significant population at

issue. For these reasons, the inmates respectfully request the Appeal Board to

|
reinstate these two issues with respect to the mobilization of manpower!
necessary to complete an effective response to a radiological emergency at th
Limerick Generating Station.

2. Input of the Correctional Officers (AFSME)

The inmates contend that there is no reasonable assurance that the
correctional officers union is aware of the Bureau of Corrections concept oél
operations and its relationship to the total effort. The Licensing Board hasd
ruled that there is no basis for such an assertion and they have denied the
inmates' request for participation in some form or other of the guards' union.

The inmates draw the Appeal Board's attention to the

b=




|

testimony of FEMA witnesses Asher and Cunard from earlier testimony which ig
located at Tr. 20210, at which time the following principle was expandec} upon.
Anyone who is obligated to take a risk, should be adequate.y informed. This is
the gist of Mr. Asher and Mr. Cunard's testimony on behalf of FEMA and goes ta
the heart of the inmates' contention that the guards' union is instrumental in
the implementation of an effective response and thus should be adequately
informed of the risks inherent in such an operation. As the plan points out,
the correctional officers will have a major role in a protective response to a|
nuclear emergency. They will be the primary source for the evacuation of the
inmates from the institution. They will be called upon to conduct a lock down
of the entire institution, to assist in the loading of the buses and vans, and
will provide the necessary security during the evacuation., Therefore, their
role in the planning process is significant. Based upon the aforementioned
principle that those deeply involved in such an operation should also be given
sufficient opportunity to provide input into the process and this can only be
done upon being informed adeguately of their role in the operation.

The inmates also point out that in prior contentions litigated before the
Licensing Board, two union representatives were allowed to testify. Mr. Tauss
testified regarding the bus drivers' participation in the evacuation of the
school children., Mr. Tauss is a union representative of the SEPTA organization.
Furthermore, Mr. Morabito, who represents PSEA, was also allowed to testify as
to the effectiveness of his union in the emergency response planning. The
inmates contend that they should not be held to a lesser standard than previous
;;intcrvonou have been given, The Board's denial of input from the guards' union

i
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is clearly a higher standard of admissibility than was granted for Limerick
Ecology Action or Friends of the Earth contentions., While it is understandable
‘that the Board is trying to expedite this matter as soon as possible, the
- inmates pocint out that the current delays were no fault of their own and thus

should not be penalized by the use of a higher standard than similar

intervenors. In support of this assertion, the inmates refer to the decision o
the Atomic Safety and Licensing Appeal Board of May 1, 1985, docketed ALAB-806,
which states on page 16 "...Any delay likely to result at this stage cannot
laid at the feet of the Graterford inmates."™ Thus, the inmates contend that
the Board's rejection of input from the correctional officers' union after
allowing input on prior contentions regarding the roles of the unionized
personnel, is inconsistent and in effect penalizing the inmates for something
that they could not avoid.
3. Medical Services

The inmates take exception to the Board's ruling that rejects their
contention based upon adequacy of medical services. The exception that the
inmates raise deals with procedural matters in the handling of contentions under
the guidelines of 10 CFR 50.47 and NUREG 0654. It is the inmates' contention
that the applicant must carry the burden initially in proving that reasonable
assurances exist that adequate medical services will be provided to those
contaminated and/or injured individuals in the event of a nuclear emergency at
Limerick Generating Station. See Consumers Power Company (Big Rock Point

Plant) 16 NRC 1096 (1982). A reading of the Board's opinion dismissing this

f

Eicontontion seems to indicate that it is the inmate's burden to prove the
i
|
|
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inadequacy of the facilities in question., On page 7 of the Board's decision

admitting certain revised contentions of the Graterford inmates and denyi:j
others, they state, "We are left in the dark as to what capacity it is that

inmates have in mind". This is an example of the Board's putting the cart

‘btfore the horse and shifting the burden upon the inmates to prove th
inadequacy of the medical facilities as opposed to the correct standard of th
applicant proving the adequacy of such.

The inmates also contend that any discussions regarding the merits of sai
claims are premature. The inmates cite as a basis for this statement Al ‘
Power Company (Joseph M. Farley Nuclear Plant, Units 1 and 2), ALAB-182, 7 AEC
210, 216 through 217 (1974); Philadelphia Electric Company (Peach Bottom
Atomic Power Station, Units 2 and 3) ALAB-216, 8 AEC 13, at 20 (1974); and

Houston Lighting and Power Company (Alan's Creek Nuclear Generating Station,

Unit 1) ALAB-590, 11 NRC 542, at 547 through 549 (1980). Thus, the inmate
contend that the Board has overstepped their authority and shifted the burden|
inappropriately upon the inmates instead of the applicant,
4. Simulated Evacuation Plan Exercise

The inmates take exception to the Board's rejection that there is no|
reasonable assurance that the table top exercise of the evacuation plan
conducted on March 7, 1985 was adequate in terms of 10 CFR 50.47(b)l4. As part
of the rationale explaining their decision to deny this particular contention,
the Board states that the inmates failed to “"justify any requirement for
‘inclusion of possible scenarios from NUREG-0654, Criterian N 3", The inmates




draw the Appeal Board's attention to the aforementioned criterian N and further
directs the Appeal Board's attention to the subcategory E, which reads, "A
narrative summary describing the conduct of the exercises or drills to include
such things as simulated casualties, offsite fire department assistance, rescue
of personnel, use of protective clothing, deployment of radiological monitoring

teams, and public information activities." To the right cf this evaluation
Ccriteria is a graph which depicts the applicability and cross reference toz
plans, Under the category of Licensee, state, and local, an X appears whichl
indicates to the inmates that this particular tor.pfunnt of a narrative summary
should be included in the conduct of drills and exercises as contemplated by 10
CFR 50.47(b)14. Thus, the inmates contend that they have justified the
requirement for inclusion of possible scenarios in the table top exercise.
Thus, they believe the plan is deficient in this respect,

The inmates further point out that the Board's rejection of this contention
fails to take into account new guidelines promulgated by the Nuclear Regulatory
Commission on Wednesday, May 8, 1985, appearing in the Federal Register, Volume
50, Number 89, See also Union of Concerned Scientists vs. NRC, 735 F.2d 1437
(D.C. Circit 1984). This case vacated a prior NRC 1982 amendment (47 FR 30232,

July 13, 1982) to its emergency planning and preparation regulations which
stated that emergency preparedness exercises were part of the operational
inspection process and thus not required for any initial licensing hearing or
decision. The ruling in the aforementioned case held that "Congress did not
:wat the commission discretion to remove so material an issue as the results of

:ottuu emergency preparedness for required Section 189(a) hearings." See

memgmm supra at 1451. Thus, the inmates




|
contend that the Board has failed to apply this new more appropriate standard ag

it stated that the inmates' contention lacked a regulatory basis. See Order

Admitting Certain Revised Contentions of the Graterford Inmates and Denyin%
Others, ASLBP No. 81-465-07 OL page 11. The inmates respectfully request that
the Appeal Board overturn this decision in light of the newly promulgated
regulations.

While the inmates do not dispute the fact that the drill was found to be
adequate by FEMA, pursuant to 50.47(b)14, they do point out that such a finding
by FEMA that plans are adequate and capable of being implemented is entitled to
a rebuttable presumption in NRC licensing proceedings. See 10 CFR 50.47(a)2 and
generally FEMA/NRC Memorandum of Understanding, 45 FED. REG. Sec. 2713, December

16, 1984 and Southern California Edison Company et al(San Onofre Nuclear

Generating Station, Unit 1 and 2) ALAB-690, 16 NRC 127 at 349 (1982).
Therefore, the Board's assertion that "according to FEMA it is successful”, see

Order Admitting Certain Revised Contentions of the Graterford Inmates and

Denying Others, page 11, is inaccurate. The inmates respectfully request the

right to rebut the findings of FEMA especially in light of the new regulation

cited previously, Thus, the inmates contend that this issue should be more
fully litigated.

5. Panic Factor

The inmates once again contend that the Board has put the proverbial

‘;wt before the horse with respect to the panic issue, The inmates in their

l;propoud revised contentions documented several previous disturbances at the

“ruu Correctional Institute at Graterford that caused considerable concern,
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monetary expense, anxiety, and manpower mobilization. These similar situationsg

should not be rejected out of hand by this Board. These instances will show
difficulty that the Department of Corrections faces when confronted with suc
erargencies and will indicate the responses available to the institution in th
event of such an emergency. Therefore, the inmates contend that they hav
provided sufficient evidence of the potential for panic necessary to create a
specific basis for this contention. ~
The inmates draw the Appeal Board's attention to the Board's statements on
page 15 of their decision admitting certain content:.iom and denying others, in
which they state, "We assume (a) the guards will do their duty; and (b) that the
inmates will be restrained from evacuating spontaneously."” The inmates contend
that such statements represent conclusions of law which can only be made after a
full hearing on the issue. The inmates, as mentioned in the previous section,
claim that the Licensing Board cannot now judge the merits of their claims.
Clearly, such statements as the guards will do their duty and the inmates will
be restrained from evacuating spontaneously, draw the conclusions far in advance
of a proper evidertuary foundation being provided. Thus, the inmates contend

that the rejection of their contention is premature.




C. The Radiological Emergency Response Plan for the State Correctional

Institute at Graterford Fails to Provide a Reasonable Assurance that

Civilian Personnel Irvolved in the Plan Will Be Sufficiently Trained

So As To Carry Out Their Assigned Responsibilities in the Event of a

Nuclear Emergency at the Limerick Generating Station.

The Radiological Emergency Response Plan for the State Correctional
Institute at Graterford relies upon the use of certain civilian personnel.
These civilians will be utilized to complement the manpower necessary to
conduct an evacuation of the prison in the event of a nuclear emergency at the
Limerick Generating Station. These civilians will be used to drive the buses
which will transport the inmates from SCIG to a relocation site. They will be
coming from as far away as 190 miles and will be employees of private bus
companies. Other civilians will be used to drive the ambulances which will
transport sick and/or injured individuals to hospitals equipped to deal with
such problems. Due to the fact that such civilian employees could be expected
to remain in the ten mile EPZ for up to ten hours after a nuclear emergency has
been declared, training in basic radiological principles will be offered to
these civilians. The issue which was brought before the Licensing Board during
the hearings of July 15, 1985 involves the training the civilian employees will
undergo. Planning Standard 0 of NUREG 0654 calls for radiological emergency
response training to be provided to those who may be called on to assist in an
emecgency. Subsection 0.1 provides that "each organization shall assure the
training of appropriate individuals." In this matter, the organization that has
,m charged viith this responsibility is the Pennsylvania Emergency Management

!




'Agency, also known as PEMA, (See Taylor Tr. 20,856.) Thus, the issue become
whether PEMA can provide a reasonable assurance that radiological emergenc
response training will be provided to the civilian personnel which will
utilized in the evacuation of Graterford,

The inmates contend that PEMA has failed to meet its burden of providing a
reasonable assurance that such training wi.l be guven to civilian employees, Tol
date, one letter, which i3 attached as Exhihi* '/". was sent to six bus driver
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