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This is an unofficial transcript of a meeting of]

the United States Nuclear Regulatory Commission held o]

February 19, 1993 in the Commission's office at On

White Flint North, Rockville, Maryland. The meeting was
open to public attendance and observation. This transcript
has not been reviewed, corrected or edited, and it anﬁ

contain inaccuracies.

The transcript is intended solely for general
informational purposes. As provided by 10 CPR 9.103, it is
not part of the formal or informal record of decision of
the matters discussed. Expressions of opinion in this
transcript deo not necessarily reflect final determination
or beliefs. No pleading or other paper may be filed with
the Commission in any proceeding as the result of, or
addressed to, any statement or argument contained herein,

except as the Commission may authorize.
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2:30 p.m,

CHAIRMAN SELIN: Good afterncon, ladies
and gentlemen.

Today we are to receive a briefing from
the staff on where they stand with the generic
environmental impact statement and the relationship of
the generic part to whatever site-specific work might
be dune in support of the license renewal
applications.

Mr. Taylor, Mr. Parler, as you might
remember when this document was first briefed to the
Commission, ! was mightily impressed with both the
quality of the work and the imagination and I still
am. I think it's really quite a good piece of work
and the gquestions it has elicited are very interesting
guestions. 1 think the basic concept has held up
pretty well and the discussions are quite interesting.

The one s8set of iassues that 1'd be
particularly interested in your addressing was one
that wasn't very clear in my mind the first time, but
it's become clear now and that is the following. EISs
generally are written in such a way that the
environmental and the economic issues are settled once

and for all at the time of the EIS and therefore quite
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“
a bit of work is put on the need for the facility in
the first place, the economic argument, et cetera.
We're faced here with a situation vhere at the federal
level we are looking at the environmental issue and,
of course, the justification has to be looked at. But
there's also a state scrub through the public utility
commissions that will look at the need for the
facility at all and the economic arguments in much
more detail than was perhaps conceived when the EIS
concept first came up.

S0, insofar as your comments can shed some
light on the appropriate degree of economic analysis
and an analysis of alternatives in the GEIS itself, I
would appreciate that. I'm sure my colleagues would.

Commissioners?

Mr. Taylor?

MR. TAYLOR: Mr. Chairman, good afternoon.
With me at the table, Don Cleary, Tom King, Eric
Beckjord from the Office of Research, and Marty
Malsch, Cffice of General Counsel.

As the Commission knows, the primary
obiective of this rulemaking has been to increase
regulatory efficiency by treating generically as many
environmental issues associated with license renewal

ags possible. This will certainly continue to be the
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reached with CEQ and EPA, ané Don Cleary, our project
manager on this rulemaking in Research, will talk
about the policy issues. Then I'l]l conclude to talk
about our plans and schedule, as to where we're going
with this rulemaking.

(8§lide) The purpose and objective of the
briefing are shown on page 3 and the information ve're
going to discuss today 18 really a fellow-up to the
plan and recommendations that we provided last May in
SECY=92+~198,

That paper first reported on the comments
received on the proposed Part 51 rule change and on a
propesed course of action to address the major
concerns raised by CEQ and EPA. These concerns dealt
primarily with procedural issues related to the
conformance and consistency of the proposed rule with
NEPA in areas such as public participation and
exclusion of site-specific information. 1In that SECY
paper, several options for the rulemaking were
discussed and the staff recommended a course of action
which involved as a first step discussions with CEQ
and EPA on their procedural concerns.

As Mr. Taylor menticned, the purpose of
this briefing is to inform the Commission of the

results of the agreements with CEQ ani EPA and to

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 AHODE ISLAND AVENUE. N W

(202) 2344433 WASHINGTON. D C 20006 (202) 234-4433







10

11

12

13

i4

16

18

19

20

generic analysis was considered reasonable given the
fact that the plants covered by the proposed rule were
already built or nearly built and in vany cases had
extensive operating experience which provided real
data on environmental impacts. In addition, the
refurbishment activities associated with license
renewal and their environmental impacts were
considered reasonably well established and known.

The key ground rules and provisions of the
GEIS were that it analyze the same scope of issues as
the more recent plant-specific environmental impact
statements it analyzed, and it included consideration
of new .nfovmation where such new information had
become available since the plant-specific ElSs. For
eyample, BEIR~V risk coefficient information.

The analysis of the GEIS was applicable to
118 plants and was based upon a single == looking at
a single additional 20 year period of operation with
some bounding assumptions on the scope and timing of
the plant refurbishment activities that would need to
be done to support the 20 years of additional
operation. The GEIS included analysis of 104 issues
which were put into three categories, category 1, 2
and 3. Category 1 were issues where we could reach a

generic conclusion for all plants. Eighty of the 104
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issues were put iIn category 1. Category 2 was the
category where we could reach a generic conclusion on
plants that fel! within certain bounds. Twenty-two
issues fell within category 2. And category 3 were
strictly site-specific or plant-specific issues and
two issues fell within that,

Along with identifying the zategories for
category 1 and 2 issues, we ldentified whether the
impacts were small, medium or large. The proposed
rule than codified the category 1 and 2 impacts and a
conditional cost benefit conclusion and required site-
specific analysis only on the remaining issues which
were jdentified in the rule. The rule alsc allowed an
environmental assessment to be used to document the
site~specific analysis in lieu of an EIS if the site~
aspecific iseues had no siguificant impact.

The entire rulemaking package, which
consisted of the rule, the GETS, the regulatory guide,
a standard review plan and regulatory analysis was put
out for comment, 180 day comment period which started
back in September of '91, We held a workshop in
November of '91 to allow people to have discussions
and ask guestions on the package to help facilitate
the comment process.

{Slide) Out of the workshop and out of
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the comment period came a lot of comments., Pages 5
and & provide an overview of the comments received.
In the final breakdown of the comments, bhoth the
written and the worksheop comments, there were 133
organizations or individuals that commented. They're
shown on page %, the breakdown of those. Basically

the comments from the nuclear industry, from
Departmeni of Energy and from about half of the states
were supportive of the approach we took. The voaments
from the other half of the states, from the public
interest groups, from individuals and from EPA, CEQ
and Department of Interior had some stronyg concerns
associated with the approach we took.
There were substantial comments, there
re about 1,000. When you grouped those together
int . . comménts or concerns, they came out to about
347 a. ! then we organized those according to 16
specific topic areas which are shown on page 6.
(Slide) Out of these concerns, those that
we think are of a policy nature we're going to talk
about in more detail today. The procedural concerns
that came from CEQ and EPA are really covered under
the second bullet down, compliance v ith NEPA and Part
51. At this point I'll turn it over to Marty Malsch

to talk in more detail about what those were and what
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the agreements were that were worked out to address
those.

MR, MALSCH: Okay. What we've done is in
response to the comments of EPA and CEQ and some
others, raising concerns abocut the sc = of basic
approach we were taking here, we reexamined that
approach and esperjally with respect to both
consideration of nev and site-specific information as
individual renewal decisions came up and with respect
to provisions for public participaticn in the decision
making process on NEPA issues. We've made some
adjustments in the overall approach, although I think
the essential elements of the overall approach are
preserved. That is to say we will still be resolving
by rulemaking generally some issues to the extent they
can be resolved generically.

Let me explain basically what the new
approach is and then come back and let me summarize
for you what 1 think are the essential differences
from the approach set forth in detail in their
proposed rule.

First of all, we are now proposing that
the final rule would reguire preparation of a
supplemental site-specific environmental impact

statement for each license renewal proceeding. Now,
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information which was relevant ¢to the plant,
significant new information not considered which was
relevant tc the plant, but to other plants as well,
that is to say it raised gerneric implications for all
plants or a class of plants, then the staff would at
that point feel the need to reexamine the generic rule
we had promulgated earlier based upon the generic
environmental impact statement and we would either
amend the rule and then proceed with license renewals
or suspend the rule, consider the new information on
a case by case basis and proceed with renewals in the
meantime. In either case, we would resolve that
matter by rulemaking. If an interested member of the
public were dissatisfied with our resolution, he, she
or it could petition for rulemaking and get resolution
that way.

1f the significant new information dealt
really with site-specific matters, that is to say it
had no broad generic application, then we would
consider it in that particular case by waiving the
rule. The staff agreed that the information was
significant and demonstrated there was a mistake, an
error in the prior generic evaluation as applied to
this plant, and the Commission would seek Commission

approval to walive the rule as applied to that
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this proposal any conditional cost benefit conclusions
and that's a change. Instead, we would only reach
conclusions on the overall enviranmental impacts and
the overall course of action to be taken in each site-
specific supplemental environmental impact statement.
So, we'd reserve on the ultimate guestions until we
had a look at all of the environmental evaluations.
This would only be done in the site-specific
supplemental EISs.

Finally, we'd modify the rule to make it
clear that NRC woul¢ review the rule and update it as
necessary every ten years at a minimum.

Now, that's the cutline of the proposal
that we have made to EPA and CEQ as the exchange of
correspondence with them as attached to the SECY paper
indicates, the review of this propeosal has been
favorable and we are proceeding along these lines.

Now, looking back on it, I think there are
the fellowing important differences from the earlier
approach, First, I think the most important
difference, and I think this is really the only really
important difference, is that we will be doing
supplemental site-specific environmental impact
statements and publishing them for comment. That's a

significant difference. MNow, that contrasts wich the
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propoesal earlier te do environmental impact
appraisals. Now, one can quibble about the scope of
an appraisal as opposed to an environmental impact
statement, but I think i. is important that we're
going out for comment on the document.

Now, the significance of this change is
mitigated somewhat by the fact that even under the
proposal the Agency had the option to publish the
appraisal for comment. In a highly contested renewal
proceeding, it remained to be seen whether NRC would,
in fact, under those circumstances insist on going
forward with appraisals without getting any prior
public comment. To the extent we would have gotten
prior public comment and solicited prior public
comment anyway, then the significance of this
difference diminishes.

CHAIRMAN SELIN: Are you saying there's a
big difference between environmental assessment and
the EIS' requirement for public comment?

MR. MALSCH: An environmental impact
statement must be published in dratftt form for public
comment. An appraisal need not, but may be.

CHAIRMAN SELIN: Okay. Are there other
major differences other than format?

MR. MALSCH: There are sonme differences in

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 AMODE ISLAND AVENUE, N W

(202) 234-4433 WASHINGTON, D.C. 20005 (202) 234-4433

Sk el e L T T e e e e B e e e e e L e s e

s BB

<

B F e — .



14

15

16

17
terms of scope. There is still required to be a
discussant of environmental impacts in both documents.
Both documents require a discussion of alternatives
and I guess the differences would be primarily perhaps
in terms of level of detail, obligation to solicit
comments, not only from the public but federal, state
and local agencies, and perhaps the obligation to draw
some overall cumulative conclusions about the risks
and benefits of the action and environmentally
preferable alternatives. 1In some circumstances, at
least the scope of the two documents can be somewhat
comparable.

CHAIRMAN SELIN: Do state agencies suc - 18
public utility commissions lose their options to do
their review independently or completely in either
case”?

MR. MALSCH: Nething in NEPA has any
affect at all and nothing we would do under NEPA can
have any affect on the jurisdiction of authority of
state and local agencies to do either environmental
evaluations, issue environmental permits or do
economic evaluations, set rates or make need for
quality determinations. The two operate in parallel.
Our actions can no effect whatscever on their actions

as a legal matter. So, to the extent that there were
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whether the Agency has not taken a hard look and
whether the action, in fact, is a major federal action
with the significant environmental conseguences. Now,
the significance per se of the environmental effecis
is irrelevant if you're writing an environmental
impact statement because you've already overcome that
hurdile.

COMMISSIONER CURTISS: Right.

MR. MALSCH: So, the standard is the sarme.
You raise an additional issue 1f you decline to do an
environmental impact statement.

COMMISSIONER CURTISS: Okay. Passing on
to other -- let me just mention two other what I think
are at least somewhat significant differences. One is
the decision not to do a conditional or tentative cost
benefit evaluation, Now, we can still do under this
proposal generic evaluations of the various pieces in
the overall cost benefit conclusion, assuming we're
going to €5 one, but the overall conclusicn would not
be reached. Now, I think that's sort of a =-- 1
wouldn't call it insignificant, but I think that's not
an immensely significant change.

The third thing I would geing to mention
is that all this discussion about comments and

considering on their merits conments which are raising
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the (omrission and only the Commission can grant
waivers., 8o, again it comes before the Commission.

S0, the procedural route is somewhat
different, but no matter how it gets there, the
cemmission would be looking at the staff judgment,
1n0king at what other parties say about it, and making
its own determination about significance.

COMMISSIONER CURTISS: And we would be
exercising that authority in our capacity as, among
other things, an adjudicatory panel, 1 take it,
binding on whatever licensing board consideration
might be undertaken?

MR, MALSCH: Yes.

COMMISSIONER CURTISS: S0, there's no
circumstance, in other words, where you envision that
once a determination is made under the procedures that
you've described with regard to the significance of
the information by the Commission upon the staff's
recommendation, that we would then in turn need to
litigate before the board the significance of that
information, whether it was or wasn't significant?

MR. MALSCH: Not without the Commission's
approval.

COMMISSIONER CURTISS: Okay.

MR. MALSCH: Now, 1 suppose the Commission

NEAL R. GROSS
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i
: 1 could == in theory they could defer on the issue and
i 2 2sk the Board for a judgment on significance, but
| 3 again that would involve the Commission's own
4 judgment .
% COMMISS,ONER CURT188: Okay.
| 6 COMIITSSIONER de PLANQUE: Marty, back to
' 7 the preemption i .we. 1 think I understand it in the
8 direction in whic discussed it. But suppose you
9 have the state coming up with one conclusion based on
10 a set of information, say in the cost benefit or
11 alternate energy area, and we have the same set of
| 12 information and come up with a different conclusion,
13 assuming that's possible, What, if any, are the legal
14 ramifications of that?
i 15 MR, MALSCH: I just think you have two
| 16 different agencies coming to different conclusions ana
| 17 our conclusion is not binding on them and their
| 18 conclusion is not binding on us.
19 COMMISSIONER de PLANQUE: And that's the
; 20 end of it?
é 21 MR. MALSCH: That's the end of it. It's
| 2R sort of an awkward situation.
E 23 COMMISSIONER de PLANQUE: Yes.
! 24 MR. MALSCH: Now, hopefully, one of the
[ 25 obligations we have in doing environmental impact
l.
| NEAL R. GROSS
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? 1 statements or supplemental impact statements is
; 2 solicited comments from interested federal, state and
i 3 local agencies. Hopefully we would know about the
4 agency's conclusions in the context of having received
5 their comments and taking it into account. There is
6 lots of case law, NRC case law, involving us writing
7 environmental impact statements years ago on
3 construction permits in which we say we give great
| e weight to the views of state agencies, particularly on
10 such questions as economics and need for power. We're
11 going to look at that guestion again. “ut when we did
12 those statements the case law was pretty clear that
13 while we could give great weight to their conclusions,
~ 14 ultimately we had to reach our own conclusions and
; 15 there was no way to avo.id that. But ultimately, if we
é 16 disagree, then you have two agencies disagreeing and
17 that's awkward, but that's the way it is.
| 18 COMMISSIONER ROGERS: Could 1 ask a
i 19 guestion now on that? I'm a little puzzled about your
% 20 point of view there in the light of Part 1506 of NEPA
: 21 which directs, in 1506.2, elimination of duplication
; 22 with state and local procedures. It directs agencies
.
f 23 to jointly participate with the states. "Except for
. 24 cases covered under paragraph A of this section, such
f 25 cooperation shall to the fullest extent possible
l NEAL R. GROSS
: COURT REPORTERS AND TRANSCRIBERS
; 1323 RMODE ISLAND AVENUE. N W
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25
include," and then there's, "joint planning, joint
environmental research, joint public hearings, joint
environmental assessments, and agency shall cooperate
with state and local agencies to the fullest extent
possible to reduce duplication between NEPA and
comparable state and local requirements,"

How does that sguare with the point of
view that you just expressed that these are just two
separate activities? In reading this it sounds as if
NEPA is saying that a federa. agency, in doing an EIS,
should cooperate fully with the states and to whatever
extent possible they should do it together, jointly.

MR, MALSCH: Well, let me just mention, we
have had == when we're doing full environmental impact
statements, we had a number of proceedings in which we
had actually worked out joint arrangements with
cognizant state agencies. In one case that I'm
familiar with we, in fact, work out an arrangement
whereby we were going to procpare a joint environmental
impact statement and participate in joint
environmental hearings in which both we and the state
would presicde in the same hearing at the same time.
1 think that's a very nice thing if you can work it
out. I think in some cases it can be =-- arrangements

along those lines can be worked out. But there was
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lots of case law, and again we have to -- one of our
proposals_here is to reexamine the case law over the
past several years to see if there's any change in it.
But the case law was very clear at the time we were
writing these environmental impact statements that
ultimately the content of an environmental impact
statement was the federal agency's responsibility. It
had to take responsibility for all that was written in
it. So, for example, while we could rely upon, let's
say, the conclusions of a state agency on, let's say,
economics and need for power, we had to take
ultimately -- since it was our environmental impact
statement, we had to take responsibility for their
conclusions and stand by them in the review process as
if they were ours.

Now, in the past, that had led the NRC to
conclude that it had to do at least some measure of
independent evaluation in these areas. It couldn't
just stand by and let the other agencies sort of
control the contents of its EIS. That's where things
stood as of probably the last time we wrote a full
environmental impact statement on a nuclear power
plant. Now, what 1 think we need tc do is go back and
look and see whether the law has changed at all in

that field. 1 don't know whether it has or not. 1t's
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EP 14 a difficult area to research,

2 MR. PARLER: I think that the remarks that

? 3 Marty made earlier that you were trying to -~ or asked

4 the guestion abort squaring with the 1506, Marty was
5 talking about the legal effect of one system having
6 one objective on ancther completely separate system.
7 I think it is clear that certainly for systems which
8 are respective of federal or state or try to deal with
9 environmental problems that are the goal of the NEPA
10 or federal statute or similar state statutes that
11 clearly the federal government and the state
12 governments would work together very closely and try
13 to coordinate their efforts.

; 14 But in any event, even if we are operating
15 in the same area but under separate authorities, but
i6 try to achieve separate objectives, it would be our

; 17 purpose to try to cooperate, coordinate as much as we

E 18 can to avoid problems such as the ones that were

; 19 raised in these comments. You can take as a given

; 20 that there is no preemption on our part. There's a

i 21 Supreme Court decision that in effect says the only

; ol preemption that has been exercised in these areas a.e

: 23 radiological health and safety.

; ; 24 Now, we have followed the approach here

i 25 for plant life extension that we have followed in the
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26 |
i; 1 past, in individual licensing cases. We have in our , l
} 2 regulations or operating licenses a provision that if }
3 you have done these NEPA-related things at the I
4 construction permit stage, since they've already been {
5 done, you don't have to do them again. At first q
. 6 impressions it would appear that if that is the case,
7 if that is the policy for an operating license, that i
8 probably could also be sound policy for a plant life
9 extension, What we are relooking or examining very
10 closely is the extent for plant life extensions we can :
| 11 comply with the procedures and objectives of NEPA }
1z without raising these issues that are of é
13 understandable concern to the states in view of their i
| 14 economic responsibilities even though there is no j
; 15 preemption on our part. That's what we try to do. :
: 16 MR. MALSCH: Incidentally, the rules, as
f 17 Bill mentioned, we do have a rule which says that in 5
i 18 supplemental environmental impact statements at the :
| 19 operating license stage where there had been an ;
20 environmental impact statement at the construction
21 permit stage which l. Jked at need and alternatives, we
22 wouldn't reexamine need and alternatives. That was
I g3 based upon a kind of ~- actually a generic conclusion
I 24 much like the conclusion that we're looking at in a
; 25 draft GEIS here, namely that once a plant is
! NEAL R. GROSE
i i o e .
l (202) 2344433 WASHINGTCN. D.C 20008 (202) 234-4433 :
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COMMISSIONER CURTISS: Are you on page 10
yet?

MR. TAYLOR: We're giving you the numbers.
We're on page 10.

MF CLeARY: (Slide) Page 10. During the
next several minutes, 1'd like to summarize for you
the comments that we received during the public
workshop and written comments in several topical areas
that raise what we consider potentially important
policy issues. These arc the very topics that we've
been talking about for the past several minutes. We
bring these to the Commission's attention at this time
to rive advance notice of these issues and that we may
be coming back, wil! likely come back to the
Commission and ask for guidance.

Also, after this discussion and based on
the Commissicn paper, the Commission may wish to make
its views known to the staff to give us early guidance
as we proceed with developing an options paper and
coming up with proposed recommendations on how these
issues should be handled.

The public comments raised potential
poilcy issues in four areas. These pretty much track
major sectiosne in the generic environmental impact

statement. These are the need for generating
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& 1 capacity, alternative sources of energy, economic

E 2 costs and cost benefit balancing. :

f 3 The policy issues raised involve the scope '

é 3 and the focus of NRC's environmental review for %

; 5 livense renewal. Specifically the central question %

| 6 raised in each of these areas is what role should each i
7 of the topical areas have in the NRC environmental %

| 8 review and in the licensing decision process. j

; 9 Although these issues are raised in the context of I
10 license renewal, they are also applicable to all }

| 11 licensing actions and must be treated consistently in ;

g 12 10 CFR Part 51. The staff will be providing options }

| ;
13 and a recommended position on each of these issues to i

| 14 the Commission and the schedule will be discussed in |
15 the final part of today's presentation, :

| 16 (Slide) Pag: 11. 1

? 17 Befnr2 discussing the lissues raised in j

| |

| 18 each of these topical areas, I'd like to provide a @

; 19 framework ty highlighting certain of the basic :

| 20 requiremerts of an EIS. An EIS must include: one, a ?

; 21 description of the proposed federal action; two, a

;- 22 discussion of the purpose of the action, that is the

? 23 undarlying need that is met by the proposed action:

| 24 2nd three, a discussicn of the environmental

| 2% consequences of the propesed action and alternative
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1 actions. The alternative actions must alsoc meet the
2 underlying need,

3 In the need for generating capacity, NRC
3 4 has chosen to define the need for its licensing action
; 5 in terms of the need served by the facility being
| 6 licensed. This 1is consistent with past licensing
7 practice. A number of states have commented that
& NRC'es inclusion of need forecasting in the GEIS and
| 9 rule has the practical effect of interfering with the
10 state's regulatory authority to determine need.
11 Several industry commenters have expressed similar

12 concerns,
13 A majority of commenters addressing the
14 need for generating capacity are concerned that

-
(&)

accurate forecasts of need cannot be made so far in

16 advance of license renewal. Thus, the need for
17 generating capacity in their view should be made a
18 category 3 rather than a category 1 1issue. Many
19 commenters also recommend that need be changed from
20 category 1 to category 3 to allow for meaningful

f 21 public participation.

f 22 Several states and several industry
23 representatives have recommended that if NRC is to

consider need in its environmental review, need for

{ 5]
S

l

]
w

generating capacity in its environmental review, that
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developing our options paper.

COMMIS3TONER REMICK: Is it possible that
a state definition of what is a need and our
definition of a need could be different?

MR. CLEARY: I think that we could reach
a commen definition with the states. I know that in
analyzing the comments, for example, sever:cl states
tie in the economics. There's a need for the optimal
way of meeting an energy demand and that optimal way
folds in economics, it folds in alternatives., But I
think that in terms of the federal definition ¢f need,
1 suspect that we could reach a common agreement.

CHAIRMAN SELIN: Could there be a timing
problem where the stat2 information just isn't
available with these long lead times you're talking
about?

MR. CLEARY: That's certainly a major
consideration.

CHAIRMAN SELIN: Because it's not just a
formal question of what does the GEIS look like or the
EIS, there's the practical gquestion of can you get
from here to there, can you have the information.
We're pushing the utilities to start quite early so
that the issues could be addressed and remedial

actions could be taken if necessary. There's the risk
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that are relevant, the timing of those two options
would have you in one case prepare and evaluate the
information far in advance of any specific
application. The other one would tied to a specific
application and then presumably what ever attendant
state evaluation goes on at that time.

MR. CLEARY: Correct.

COMMISSIONER CURTISS: Okay.

COMMISSIONER REMICK: Just cff the top of
my head, a guestion comes to mind. In the case of
construction permits, I guess we define need as need
for power or need for generating capacity. Has any
thought been given to whether the need for license
renewal shcould be the same need when you have an
existing plant? 1In other words, continuing need for
generating capacity, is that automatically the
definition of our need? Has any thought been given
rQ ==

MRE. PARLER: I think that's an example of
one of the things that is associated with the hard
relocking that we are doing in order to address these
issues and to make sure that we have a sound reason if
there is any different treatment here for it to be
consistent with the approach that we have taken

elsewhere. For example, if the purpose of the federal
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action 1s one thing, then certain results follow.
Certainly if the purpose is a broader purpose, if the
purpose of the federal action is narrower in scope,
perhaps some of these types of issues become more
manageable,

MR. MALSCH: For example, an early issue
that was encountered in writing early environmental
impact statements at the construction permit stage
dealt just with this issue. Let us suppose that you
have a plant proposed to be cited in the State of
Maryland and you say, "Well, the bYenefits of this
action that would counterbalance and justify any
udverse onvironmental impacts would be satisfying
power demand." Well, where? 1If it's puwer demands
only in the State of Maryland, then the alternatives
you would examine would be alternatives to supply
power demands in the State of Maryland., If it's to
supply power demands in the PJM grid, then you have a
broader scope. If it's power demands in the Eastern
United States, the scope becomes still broader.

CHAIRMAN SELIN: But how 1s that affected
by the fact that this really a very gentle test that
we're trying to undergo? All we're trying to do in
this case is say, "ls there enough reason to believe

that there's need that we should proceed with the
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analysis of the environmental points?" T - still
will have to go back to the state once the E18 is done
and then go through a much tcugher economic analysis
of need and cost in order to get whatever costs are
necessary to get license renewal, to get these costs
put inteo the base., 1t's mere like a hospital permit
than it is a normal construction permit 1, that
environmental issue, the economic need test is a
gentle one in the environmental issue because you're
still going to have a full review at the public
utility ==

MiK. PARLER: Well, of course, all along,
Mr. Chairman, we've had a full public review ..«
geparate review before the state PUCs, but we have
gone about, at least for the initial licenses and the
construction permits, our NEPA reesponsibilities in a
curtain way. Now that we're dealing not with an
initial license but something which has been operating
tnd generating electricity at a particular site,
presumably safely and successfully and acceptable to
the environment over a period of years, what does NEPA
require that the focus be for NEPA purposes under
those circumstances?

MR, MALSCH: One problem we encounter is

it's hard ‘o sort of dip your toe into the need for
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power and water without getting completely drowned.
Let me give you an example. Once we embark upon the
process of saying, "We'll look at environmental
impacte and we'll endeavor to justify them in light of
the perceived benefits," and we open the NRC licensing
proceeding inte a forum for plant opponents to
challenge the plant on any number of grounds including
it's not needed, by the very nature of the
proceedinge, since it's being contested, it drives
people to do even greater and greater and more and
more detailed analyses, until you end up in a
situation in which you could do exactly the kind of
analysis which you might except the PUCs to try to do
later on and it gets to be difficult, especially when
you're operating very far in advance.

CHATRMAN SELIN: This is the Malsch tar
baby theory. 1 assume you're going to have answers to
all these questions for the document.

MR. MALSCH: O©Oh, of course,

MR. PARLER: We have them under advisement
and in due course, with great expedition, we will try
to have the results of our efforts, yes.

COMMISSIONER CURTISS: VYes. Could 1 ask
two guestions about the relationship of what you're

describing to the state process? Setting aside for a
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minute the possibility the states believe that
whatever we do here would preempt their decision
making authority and perhaps not just setting it aside
but recognizing that we tried to address that issue in
the letter to Governer Dean about a year ago by
saying, "Nothing here is intended to pree.pt the
decision that you reach." To put it differently, a
state has unfettered discretion and latitude to reach
whatever conclusion it wishes to reach through, let's
g4y, its PUC process irrespective of the conclusion
that we reach. What is the state concern here? With
respect to all these i(ssues, I'm not sure 1
understand, unless it is preemption, what it is.

MR. CLEARY: As I see it, there are three
areas of concern that the s:ites and others have, One
is the preemption and it's not just on the strict
legalities. The comments, the detailed comments that
do a meaningful job of addressing this concern lay out
examples of where weight is given to the federal
agency having spent resources and analyzing an issue
and making a decision, 7joing through an adjudicatory
hearing that weight has been given at the state level
to the federal agency's findings, So, it's not
strictly that -- some of the states have told us, "We

know you know the law and we know that you Kknow we
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evaluation of al) the considerations that the PUC
might wish to take into account, but being able to
hold up the license renewal application saying, "The
technical guestions have been addressed. You should
not be swayed by the fact that there's a lot of
regulatory instability in this pr-cess." There it
seems to me, even though the state evaluation might
follow ¢ .. " strikes me that it's a context in
which there'u going to be much less potential for
preemption,

S0, in seeing the way it's done in the
past in the typical CP case and comparing how
evaluation would be undertaken heré, 1 just don't
grasp at this point what the preemption concern is.

MR. CLEARY: Well, 1 think it's very
closely tied in with our attempt to make this area a
category 1 in the GEIS at this point in time.

ME. MALSCH: And that would be now.

COMMISSIONER CURTISS: Category 1 binds
the federal government, it doesn't bind the state PUC.

ME. MALSCH: No, but the comment that it
has a practical significance in terms of the federal
government has spoken and has said, "All plants are
needed," has a practical impact in then future

proceedings.
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application that we had before us, on one hand, which
would suggest a category 3, versus on the other hand
the point that the chairman has made in previous
contexts and that is that it is a vaiue in looking at
these cecisions. Here we're talking about need for
power t look at them in a much broader way and not in
isolated specific cases, When you come back with your
recomme ndations here on whatever schedule you present
them, tat might be an issue that would be worth evaluation.

CHAIRMAN SELIN: Mr. Cleary, could I just
follow up on Commissioner Curtiss' point? Does it
follow that if it's a category 1 question it is
settled by the rules by which we make rules and if
it's a category J it's subject to all of the gquestions
of ad udication, discovery, cross examination, et
cetere?

MR, CLEARY: Yes.

CHAIRMAN SELIN: So, there's a big
practical impact other than timing about whether it's
a catagery 1 or category 37

MR. CLEARY: There's very large resource
impact,

COMMISSIONER CURTISS: Significanil new
irformation.

MR. MALSCH: Yes. In terms of public
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process, 1 think our restructured «ffort here has a
major impact in addressing that concern because we are
now very clear, we will consider significant new
information and we explain how we w.ll consider it.

CHAIRMAN SELIN: But a category 1 would
say it's $1250.00 a kilowatt to build a clean coal
plant without looking at all kinds of specific
guestions, how it differs a little b.t from one state
to another, and a category I would say you'd have to
take a look at transportation costs to get coal to
that state and a whole lot of specific things in a
very detailed sense.

MR. MALSCH: Right. And, in fact, one
conseguence of doing generic Lroad evaluations is they
end up being premised upon a lot of assumptions. That
means that ==

CHAIRMAN SELIN: As oppeosed to specific
evaluations?

MR. MALSCH: When the assumptions are
stated, then they are the basis for reguest for real
waivers because the argument ig the assumption isn't
applicable.

CHAIRMAN SELIN: Okay.

MR. PARLER: I think, Mr. Chairman, this

may be obvious, but this is the way that 1 understand
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it. 'The more things you put into the category 3, the
less significant for those things the generic
environmental impact statement -~

CHAIRMAN SELIN: But also the greater the
total cost for preparing and processing renewal.

MR. PARLER: Right.

CHAIRMAN SELIN: Mr. Cleary, that was an
illuminating point that you brought up.

MR. CLIARY: (8lide) We're ready for page
13, to discuss alternative energy sources.

The discussion of alternatives to the
proposed federal action 1s referred to as the heart of
the E18, Alternatives to the proposed federal action
must meet the same underilying need as the proposed
federal action. In this rule and the GEIS, the
alternatives to renewal of an operating license are
alternative energy sources that can replace the need
from the generating capacity of the plant in question.
This definition of altercatives is the same as used in
previous power plant licensing actions., State and
industry commenters have stated that states have the
authority to determine energy mix relative to the
utilities they regulate. However, various states have
expressed concern that NRC's treatment of alternatives

has the practical effect of interfering with state
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regulatory authority, the same issue really ag in
need.

Various commenters have stated that the
comparison of alternatives should vmphasize
environmental conseguences rather than economic costs.
Federal, state and industry commenters expressed
concern that an economic threshold test to trigger a
further consideration of alternatives is inappropriate
in the NEPA analysis. The last two poin*s are that ve
have basically put too much emphasis in the NEPA
review on economic information and economic criteria.

CHAIRMAN SELIN: 1 assume that our
position is that it's not that we want to look at
alternatives or the cost, but that if it really were
our druthers, we would agree with these points that
our main guestion is what actions have to be taken to
keep this plant safe if it's going to operate another
20 years., The guestion is what does the law call for,
not what from a policy peint of view do we wish the
law would call for for a =~

MR. CLEARY: Well, this point specifically
goes to the comparison with alternatives. They're not
gquestioning our need to know the cost of regulatory
requirements on that specific plant.

MR. PARLER: But the answer to your
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of evaluation anyway, and in a version of ¢the
l.censina reform legislation that was submitted at a
time when Marty and Bill might recall, proposed that
the statute be changed to accommodate that.

MR, PARLER: We were similarly
unsuccessful in getting any of them reported out of
c. .mmittee, as 1 recall.

COMMISSIONER C''RTISS: Right.

MR. PARLER: You drafted most of them.

COMMISSIONER ROGERS: Maybe that's why.

CHAIRMAN SELIN: ©On a purely speculative
basis, did any of the commenters propose to try to do
a parallel analysis so that the federal government
would concentrate on the strict environmental and
safety questions and the states would look at the
economic and alternative guestions in parallel?

MR. CLEARY: There are several states that
made that very point, that if whatever need we had for
the economics should go to the state.

COMMISSIONER REMICK: Am 1 correct in my
understanding, we look at alternatives to see which
are == what alternatives might be environmentally more
suitable, less impact, We don't look at alternatives
to see which would be the lower cost. But when we

look at the alternatives from an environmental
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i 1 standpoint of what would be more environmontally

' . acceptable, we have to look at the costs because in

i , 3 the end we have to make an overall cost benefit

| . balance. Am 1 correct?

; 5 MR. MALSCH: That's essentially it. The

| 6 issue arises in two parts of the alternative

| 7 evaluation issue of economics. The first part arises
8 in considering what alternatives are even feasible and
9 deserve further evaluation. 1r that context, I think
10 we have and 1 suspect we still may rule out
11 alternatives on purely economic grounds. One can
12 imagine alternatives which are wonderful, have minor
13 environmental impacts, but the costs are so exorbitant
14 they're not even feasible and worth considering
15 further. That's the first time in which economics
16 poses a question, That's the very scope of the
17 alternative evaluation.
18 The second time it arises is in a
16 situation in which you actually identify a feasible

| 20 alternative which from a purely environmental

| 21 standpoint is preferable to the course of action which
22 you're proposing, and the gquestion is, what de yeu do
23 at that point? Traditicnally what we have done is
24 then gone on and looked at the economics and determine
25 whether the environmental advantages were offset by
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possible economic disadvantage.

COMMISSIONER REMICK: But we are net
looking for least cost alternatives.

MR. MALSCH: No.

COMMISSIUNER REMICK: We're looking at
environmentally improved and the cost of GEIS.

MR. MALSCH: That's correct. The thrust
of the evaluation is looking for environmental
preferences.

COMMISSIONER REMICK: And states, aren't
they generally looking at things like least cost, not
necessarily most environmentally preferable?

MR. MALSCH: 1I'm sure it depends on how
the state statute is formulated.

COMMISSIONER REMICK: Yes, I'm sure too.
But in general.

COMMISSIONER ROGERS: Well, they're
grappling with this issue in terms of what they call
externalities.

MR. MALSCH: Right.

COMMISSTONER ROGERS: How to include
environmental effects o~ a cost basis analysis and
there's no uniformity 1 know of so far in how that's
to be done.

MR. MALSCH: That's a very difficult
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?. 1 gquestion which even the NRC faced in doing cost i

i 2 benefit analyseg in CP cases. How do you reduce the |

| : 3 various costs and benefits to a common denominator so ;
| 4 they can be compared in any kKind of quantitative

5 sense? In fact, our regulations still on the books i

6 require you to reduce all environmental impacts and :

; 7 cost to a guantitative basis to the extent feasible. !

| 8 COMMISSIONER REMICK: Yes. The peint 1 s

g wag trying to make, if I'm correct, that our approach E

10 to considering alternatives and then the costs g

11 probably are different than the typical PUC's approach f

12 to alternatives. 1 could be wrong. '

13 MR. MALSCH: And to the extent that's the :

14 case, it ig very easy to explain how the two agencies E

1% might reacn different conclueions. ‘

16 COMMISSIONER REMICK: That's right. f

| 17 MR. CLEARY: The last point to be made on i

18 alternatives that we've had comments that if we are ;

19 going to use cost benefit analysis we're using it !

20 inappropriately. That cost benefit analysis should be ;

f? 21 used for the alternative analysis and not to make a E

| 22 1! determination on just the proposed action. E

| 23 COMMISSIONER CURTISS: Did CEQ make that !

i 24 cunment? E

i 2% MR. CLEARY: It was EPA. ;
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| 1 COMMISSIONER REMICK: I'm not sure I
2 understand. Could you elaborate a little bit?
3 MR. CLEARY: The way we do the cost
4 benefit analysis now, it's on the proposed action.
5 Wrack up the costs and the benefits of the proposed
| (3 action with only incidental consideration of some of
7 the considerations about the alternatives. What the
8 comment says is that we should be doing the same
; 9 analysis to select the optimal alternative.
10 CHATRMAN SELIN: Which the states wouid
11 never say. They don't want to select the optimal -~
12 MR. CLEARY: Neo. No. 1In the workshop
13 transcript you can find, I believe, statements to the
14 effect if you Iinsist on doing the cost benefit
15 analysis, do it this way. We've been told -- we have
16 been told by CEQ and the EPA that it's not required
17 under NEPA,.
18 COMMISSIONER REMICK: HOw does this sit
19 with -- don't we have to strike an overall cost
20 benefit balance of the proposed action? 1s that the
21 final thing we do in an EI8?
22 MR. MALSCH: That's how we have always
i 23 done it.
E 24 COMMISSIONER REMICK: Yes.
| 28 MR. MALSCH: Now, the question is is there
l
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anc her way to do it,. Now, clearly there is if you're
talking about ways that are different from cost
benefit analyses which attempt to weigh and balance
all considerations by reducing them to one
guant .“ative nmeasure. Now, c¢learly, that is not
reg. <d, although we've tried to do it and our
regulations tell us to do it to the extent that we
can, Clearly that is not reguired. The issue we're
grappling with is whether even assuming we don't do
that, whether we still have to do some sort of
generalized weighing and balancing in consideration of
cconomics and -~

MR, PARLEk: You certainly have to do that
becetuse that's the objective of NEPA for the decision
maker te be aware of that balance even though the
decision maker is not bound by that balance in making
their decision,

MR. CLEARY: For a point of historical
perspective, what 1 see is that back in the early '70s
when the Agency wae developing its apprecach to doing
a NEPA analyeis, it adopted the model that was used by
federal agencies that are undertaking their own
project. That is we adopted the applicant's proposal,
the applicant's project and then proceaded to

determine what analysis we needed to do relative to
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that project. That's one of the things that we're
looking at now, whether there are some alternative
approaches rather than putting ourselves in the place
of the applicant or society at large.

(Slide) Slide 14,

The comments on alternative energy sources
raised a guestion of what should be the role and the
scope of review of alternative energy scources in the
EIS. Remember that alternatives are defined by the
underlying need tor the proposed federal action. A
basic guestion that must be considered ig should
renewal of an operating license be denied on the basis
of ildentification of an environmental preferably
alterna* ive energy source? Current practice seems to
imply that a license could be denied,

The next issue is that of economic costs,
Economic cost ie given considerable weight in the GEIS
as we've discussed, The guestion is what role should
economic cost play in the evaluation of alternative
energy sources, Another issue 1is whether a full
scoped cost benefit analysis 18 required to support
our decision, licensing decision. And finally, to
what extent can NRC adopt a state's determination of
license renewal relative *to alternative energy

sources. Not license renewal, but continued operation
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of the proposed plant relative to alternative energy
sOUrces.

COMMISSIONER ROGERS: Don, before you go
off that, or the second bullet. the denial! of an
operating license renewal based on an environmentally
preferable alternative energy source, how do you deal
with conservition? 1 mean there are some people who
like to cell conservation an alternative energy
source, To me they're not the ame, but there are
many who are arguing that basically they should be,
conservation should be included along with other
gources of ejergy, even though it's not a source.

fow do you deal with that? Who's to
really deternine how much conservation can be carried
out? You c¢ould always, it would seem to me, do a
calculation that would show that you could conserve
away any plant,

MR. MALSCh: That was actually in almost
all relatively modern environmental impact statements
done by the NRC on construction permit cases, There
wasg an evaluation of energy conservation, not in the
context of doing it as an alternative, but in the
context of is this plant really needed. In, I think,
every case the NRC managed to conclude that energy

conservation not be substituted for the plant.
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MR. KING: That's where it's treated in
the GEIS, the need for power section and assumptions
were made ... conservation as ve.l as increased demand.

COMMISSIONER ROGIRS: Well, suppose
somebody tried to bring it in here on the basis of
environmentally preferable scurces. How do you keep
it out?

MR. MALSCH: I don't think you can, at
least not using our traditional NEPA appreach. In
fact, there were many contested hearings involving
energy =- some contested hearings invelving energy
conservation.

COMMISSIONER de FIANQUE: Also, on the
same bullet, could you expand ujon what you said? You
said current practice would indicate that the answer
to that is yes. Did I hear that correctly?

MR. CLEARY: Yes,

COMMISSIONER de PLANQOUE: Could you expand
upen that?

MR. CLEARY: Yes. The Part 51, for staff
purposes, is interpreted in the Environmental Standard
Review FPlan, NUREG+=0555. In that document, it's
specific, you do the alternative analysis, If there's
an environmentally preferable alternative, you go on

to look at cother considerations. Then, if those other
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| 1 MR. CLEARY: Well, the way the
; 2 requirements in the standard review plan would
! 3 indicate, that if we dia and if we could not find the
: 4 reason that an alternative were preferable, then the
t 5 recommendation would have to be that the utility
? & should go with that alternative and by implication the
Q 7 license would be denied. Fortunately as far as 1
f 8 know, we've never faced that,

1 G COMMISSIONER de PLANQUE: €o, in current
| 10 practice, you're referring to the way in which the

11 regulations are spelled cut, not wrat we have actually

12 done or what has been done,

13 MR. CLEARY: That's right.

14 COMMISSIONER de PLANQUE: Okay.

15 MR. CLEARY: The way the analysis is
; 16 structured and the decigion process and how you do
E 17 your analysis and how you get to the bottom line and
i 18 the implications of that bottom line, that has been
! 19 spelled out in Reg. Guide 4.2 since the Revision 2,
| 20 since 1976 and in the standard review plan since 1979,

2l COMMISSIONER de PLANQUE: But we've never

el denied a license on that basis?

23 COMMISSIONER CURTISS: Marty, just a point
| 24 of clarification. Does the obviously superior
v 25 standurd that applies to alternate sites apply here?
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1 assume we wouldn't automatically deny the license
just because we'd have to admit that hypothetically
environmentally this was more acceptable.

Now, the second one is not so clear to me.
Suppose that once again we have the danm,
environmentaliy preferable, maybe even from a cost
I iefit marginal and so forth, But the company will
nct build a dam. They just aren't interested in
puilding a dam, for whatever reason. They might have
sound technical reasons. What do we do in a case like
that? Let's hypothesize it's environmentally
acceptable.

MR. MALSCH: Actually, that scenario was
thought about years ago in terms of what would we
actually do. I'm not sure what we would actually do,
but what was suggested was a proposed denial that
would site for awhile to determine whether the
applicant would change positions or pressure would be
brought to bear by other relevant agencies to get the
applicant to change positions and then reexamine the
guestion., But we never actually had to confront it.

COMMISSIONER REMICK: And it is a
different situation when you have an existing

generating plant compared to construction permits.

Thank you.,
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things about the alternatives.

Take Commissioner Remick's case., We don't
know anything about building dams., We don't know what
it would really cost to build a dam and what the
environmental impact is. To compare a real concrete
alternative like this with a bunch of theoretical ones
is different from what we would do in construction
licensing or some other situation. 1 wonder if that
statement really should go without some consideration.
This 1s a process which i1s gualitatively different
from the other processes in which we do licensing.

MR, CLEARY: I think it was intended in
the context of overall approach to complying with NEPA
because NEPA applies to a whole variety of federal
actions. If we were to decide hypothetically we will
not consider economics in any environmental impact
statement because NEPA doegn't require it, then that
raises the question c¢f whether that shouldn't be the
gsame principle that we'd follow in running impact
statements for fuel cycle plants. That's the only
issue we're raising. There are obviously differences
in terms of how you go about deing that.

(Slide) Going to page 16.

The fourth topic to cover is cost benefit

analysis. I'l1 point out once again that the approach
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to cost benefit analysis used in the GEIS is
consistent with the way we've been doing cost benefit
analyses in EISg for nuclear power plante since at
least the mid-'708. The comments that were raised
relative to NRC's use of cost benefit analyses that
were raised by federal, industry, state, and other
commenters, we got guite a few comments on how we do
cost benelit analyses.

There's a basic guestion of whether NRC
should be using cost benefit analysis as a decision
tool and there were many comments goina to the methods
employed and the information deficiencies in our cost
benefit analyses. There was also a point that 1
previously made that cost benefit analyses, if used,
should be done across the board on alternatives and
not just to the determination of the proposed action.

And then an example of a methodological
observation i& that there is some double counting in
the way we've racked up the table, anm. that was
pointed out to us, We were taking credit both for the
direct net economic benefits of license renewal on one
hand and on the other hand taking credit for the cost
avoided by not replacing with a coal fired option and
both use much of the same costs for the calculatioen,

And finally, the major point is that cost
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penefit balancing is not regquired by NEPA, CEQ
regulations say that, if an agcncy does use cost
benefit analyses in its planning and decision-making
process, that the environmental NEPA consideration
should be put on top of that, but nowhere is cost
benefit analysis required.

And that concludes my comments on the
issues.

CHAIRMAN SELIN: I really need to go back
to something Mr. Malsch said. The situation with fuel
plants is just not the same in the sense that in broad
terms you really have three gquestions to answer.

One is, have the safety considerations
been taken into account outside the EIA?

The second is, have the environmental
implications been taken intc account? Is there
another way roughly comparable economically to get the
required e ergy that c¢an be done in a less harmful
environmental way?

And then the third is, have the economic
considerations been taken into account, both whether
the energy is needed and whether it's provided
economically through life extension which willi be
dealt with by the public utility? 1In a facility,

there 1is nc public utility commission at the end.
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Those costs are not directly passed to ratepayers.
They're passed to the customers.

So, if you look at the ~.- 111 process,

this is different from a facility p. .cess. It is

comparable to an electrical generation process.

MR. MALSCH  You still can have economics

enter into the picture. For example, let's suppose

you identify an environmentally preferabls process in

fuel processing. What would your basis be for

projecting that? Well, traditionally it has been,

well, let's look at the econcmics of the process as
opposed to the economics of the proposed process.
CHAIRMAN SELIN: The peoint is that in the
fuel plant you have to look at the economics. There's
no back-up state regulatory process.
MR. MALSCH:

That's correct. There is no

recourse.

CHAIRMAN SELIN: Commissioner de Plangue?

COMMISSIONER de PLANQUE: In the SECY

paper on page 7 on the cost benefit balancing, the

last item, item 4, can you explain that one? I'm not

guite sure what the,'re saying there.

MR. CLEARY: Item 4 says that cost benefit

balancing goes beyond the requirements of NEPA and

beyond the requirements laid out in CEQ's regulations.
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COMMISSIONER de PLANQUE: What's the
cumulative effects part?

MR. CLEARY: The cumulative, that is
regquired under NEPA and the CEQ regulations that we're
supposed to look at the total cumulative environmental
effects of a proposed action and the alternatives,
For example, cumulative effects would be with regard
to a certain type of effluent over time.

AOMMISSIONER de PLANQUE: Yes, but are we
talking about a single license renewal and therefore
a single plant or are we talking about nationwide?
What does the "cumulative" refer to?

MR. CLEARY: In the context of this
rulemaking, it would be for single plants,

COMMISSIONLR de PLANQUE: Okay.

CHAIRMAN SELIN: This is such a thought
provoking briefing that your best advice is to keep
talking until you're specifically interrupted and not
look around to see if there are more guestions.

MR. KING: All right, Well, let me wrap
this up then.

Talking about the schedule which is shown
on page 18, the first two bullets shown on page 18
really are near~term milesones.

The first one deals with our plan to meet
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198, the work on the reg. guide and the standard
review plan we are going to defer until after the
final rulemaking is published, We're estimating that
will be completed about six months after puklication
of the final rule.

With that, that completes the briefing.

Any further questions?

CHAIRMAN SELIN: I have one legal guestion
for General Counsel. It's sort of hypothetical and
you may decide you don't want to answer it at this
peint, but is the rule that's likely to come out of
this close cnough to the rule we published that the
next step could actually be to publish a final rule or
are we going to have to ask for ¢-mments again?

MR. PARLER: I couldn't answer that
guestion until I see what the rule is that is proposed
to come out. The general guidance is, if the proposed
rule that we put out was adeguate to put people on
notice to what turns out to be the final product =--
and we have looked at that very carefully in other
areas, some of which have been controversial =- then
we would not have to notice it. But if not, then we
would. And that's something that 1 or whoever or
Marty will advise you on at the appropriate time.

CHAIRMAN SELIN: Commissioner Rogers?
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? 1 end?
: 2 CHAIRMAN SELIN: I just would like to, in
| : 3 wrapping up, attach myself to Cormissioner Curtiss'
H commenis, This is a very good presentation, very good
. 5 pitch, but I would just like to emphasize the simple
6 things that we're trying to do and not lose track of
7 these as we get into these legal and procedural
8 complexities.
g One is trying to make sure, not just in
10 the EI1S, that the safety issues and the environmental
11 issues are addressed -- and those are issues that, if
12 they're not addressed at our level, are not likely to
13 be addressed -- and to try to avoid crazy things from

L4 an economic or a reguirements point of view, knowing

1% that those will be addressed elsewhere. 1 hope that
16 when you lock at these things you will come back to
17 basic principles, not say "How close is this to the
18 way we would handle a construction permit or some
19 other piece?" but what are we trying to do and are we
20 consistent with the law in the way we're doing it or
21 are we so different from either the law or past

22 practice that we're just setting up a highly

23 challengeable plece.
' 24 The second is there's been an enormous
25 amount of comment on these already. If you do decide
NEAL R. GROSS
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that you want to go back to the states, I hope it's
because you really think that there's something that
they're going to tell us that we don't expect as
opposed to just good manners that it's nice to get
pecple to take a look at it, similarly with CEQ and
EPA,

This has been extensively discussed and we
sort of know already in general what people's
positions will be and, you know, we do have to get on
with the work. 8o, if there's good reason == I mean,
if we really need to know what people's reactions are,
there are some choines that are certainly open. You
know, I'm certainly amendable to the discussions, but
we're trying tc co a fairly simple thing with the
environmental impact statement and I hope we don't get
distracted from what that simple thing is.

With that just sort of simple admonition,
thank you very much for the presentation and of course
we'll be very interested in what happens from here on
in,

(Whereupon, at 3:41 p.m,, the above-

entitled matter was concluded.)
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BACKGROUND

COMMENT SUMMARY

AGREEMENT WITH CEQ AND EPA
POLICY ISSUES

SCHEDULE



PURPOSE AND OBJECTIVE

TO INFORM THE COMMISSION OF COMMENTS
RECEIVED AND TO IDENTIFY THOSE WITH
POTENTIAL POLICY IMPLICATIONS

TO INFORM THE COMMISSION OF THE RESULTS
OF AGREEMENTS WITH THE COUNCIL ON
ENVIRONMENTAL QUALITY (CEQ) AND THE
ENVIRONMENTAL PROTECTION AGENCY (EPA)
REGARDING CONSISTENCY OF THE PROPOSED
ACTION WITH NEPA AND TO SOLICIT
COMMISSION APPRCVAL OF THE AGREEMENT

TO INFORM THE COMMISSION OF THE STAFF'S
PLANS AND SCHEDULE FOR COMPLETION OF
THE RULEMAKING



BACKGROUND

PROPOSED PART 51 RULECHANGE IN SUPPORT
OF LICENSE RENEWAL ISSUED FOR COMMENT
ON SEPT. 17, 1991:

- 180 DAY COMMENT PERIOD
- WORKSHOP - 11/91

PROPOSED GENERIC TREATMENT OF AS MANY
ENVIRONMENTAL ISSUES ASSOCIATED WITH
LICENSE RENEWAL AS POSSIBLE:

- GENERIC ENVIRONMENTAL IMPACT
STATEMENT

- SAME SCOPE OF ISSUES AS THE MOST
RECENT PLANT SPECIFIC EISs
FOCUSED ON THE IMPACT OF PLANT
REFURBISHMENT AND 2C YEARS OF
ADDITIONAL OPERATION

- IMPACTS CODIFIED IN RULE

- ENVIRONMEI TAL ASSESSMENT ALLOWED



COMMENT SUMMATI'Y :

COMMENTS FROM WRITTEN SUBMISSIONS AND
THE TRANSCR!PT OF PUBLIC WORKSHOP ON
RULE AND GEIS

TOTAL OF 133 ORGANIZATIONS AND
INDIVIDUALS HAVE COMMENTED

5 FEDERAL AGENCIES

24 STATES

5 REGIONAL AND LOCAL GOVERNMENT ORG

36 NUCLEAR INDUSTRY

19 PUBLIC INTEREST GROUPS
- 44 INDIVIDUALS

1,021 INDIVIDUAL COMMENTS
GROUPED INTO 347 CONCERNS

UNDER 16 SPECIFIC TOPICS



COMMENT - CONTINUED

TOPIC # CONCERNS # COMMENTS

GEIS 26 80
COMPLIANCE WITH NEPA

AND 10 CFR 51 19
LICENSE RENEWAL

SCENARIO 14
AQUATIC ECOLOGY 19
AIR QUALITY 2
GROUNDWATER 8
SURFACE WATER QUALITY 16
TERRESTRIAL ECOLOGY

AND LAND USE 19
HUMAN HEALTH 48
POSTULATED ACCIDENTS 32
DECOMMISSIONING 13
SOLID WASTE MANAGEMENT 46
SOCIOECONOMICS 16
NEED FOR GEN. CAPACITY 20
ALTERNATIVES TO L.R. 42

REGULATORY GUIDE .
347




AGREEMENT REACHED WITH CEQ AND EPA

MODIFY CERTAIN PROCEDURAL ASPECTS OF THE
PROPOSED RULE

o SUPPLEMENTAL SITE-SPECIFIC EIS

o NO CONDITIONAL COST-BENEFIT CONCLUSION
IN RULE AND GEIS--CONCLUSION ON
ENVIRONMENTAL IMPACTS WILL BE MADE IN
INDIVIDUAL LICENSE RENEWAL REVIEWS

o DRAFT SUPPLEMENTAL EIS WILL BE ISSUED FOR
PUBLIC COMMENT

o ALL PUBLIC COMMENTS WILL BE REVIEWED

o COMMENTS ON UNBOUNDED CATEGORY 2
ISSUES AND CATEGORY 3 ISSUES AND
FACTUAL CHALLENGES TO BOUNDING CRITERIA
FOR A CATEGORY 2 ISSUE WILL BE ADDRESSED
IN FINAL SUPPLEMENTAL EIS



AGREEMENT - CONTINUED

COMMENTS ON CATEGORY 1 ISSUES AND
BOUNDED CATEGORY 2 ISSUES WILL BE
REVIEWED AND IF THEY CONTAIN NEW AND
SIGNIFICANT INFORMATION WILL BE
ADDRESSED:

- IN THE SUPPLEMENTAL EIS (IF PLANT
SPECIFIC) WITH A WAIVER OF THE RULE

- BY RULECHANGE OR SUSPENSION (IF
GENERIC)

IF DISSATISFIED WITH A STAFF DETERMINATION
THAT INFORMATION IS NOT NEW AND
SIGNIFICANT, A COMMENTER MAY FILE A
PETITION FOR RULEMAKING UNDER 10 CFR
2.802 OR SEEK WAIVER UNDER 10 CFR 2.758



AGREEMENT - CONTINUED

A HEARING WILL BT LIMITED TO UNBOUNDED
CATEGORY 2 AND CATEGORY 3 ISSUES UNLESS
THE RULE IS SUSPENDED OR WAIVED.

GEIS AND RULE WILL BE REVIEWED AND
UPDATED EVERY 10 YEARS USING EXISTING
PROCEDURES

UNDER EXISTING 10 CFR 2.802, A PETITION FOR
RULEMAKING TO AMEND RULE AND GEIS MAY
BE SUBMITTED AT ANYTIME



POLICY ISSUES

ARE BEING HIGHLIGHTED NOW TO GIVE
ADVANCE NOTICE OF AREAS WHERE THE

COMMISSION MAY BE ASKED TO PROVIDE
GUIDANCE

FOUR AREAS WITH POTENTIAL POLICY ISSUES
IDENTIFIED:

NEED FOR GENERATING CAPACITY
ALTERNATIVE SOURCES OF ENERGY
ECONOMIC COSTS

COST-BENEFIT BALANCING

THE ISSUES IN THESE AREAS INVOLVE THE
SCOPE AND FOCUS OF NRC’S NEPA REVIEW FOR
LICENSE RENEWAL

THESE ISSUES MUST BE TREATED
CONSISTENTLY IN 10 CFR PART 51 FOR ALL
NRC LICENSING ACTIONS

STAFF WILL BE PROVIDING A RECOMMENDED
POSITION ON EACH OF THESE ISSUES
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NEED FOR GENERATING CAPACITY
o COMMENTS RAISING POLICY ISSUES:

NRC’s INCLUSION OF NEED FORECASTS IN
GEIS AND RULE HAS PRACTICAL EFFECT OF
INTERFERING WITH STATE REGULATORY
AUTHORITY TO DETERMINE NEED

- ACCURATE FORECASTS OF NEED CANNOT
BE MADE SO FAR IN ADVANCE OF LICENSE
RENEWAL

- CHANGE FROM CATEGORY 1 TO CATEGORY
3 TO ALLOW FOR MEANINGFUL PUBLIC
PARTICIPATION

NRC SHOULD USE THE STATE
DETERMINATION OF NEED IN ITS NEPA
REVIEW




NEED FOR GENERATING CAPACITY (CONTINUED)

o PRIMARY ISSUE: TO WHAT EXTENT SHOULD
NRC CONTINUE TO ADDRESS NEED FOR
GENERATING CAPACITY IN EISs?

RELATED TO DEFINITION OF "PROPOSED

FEDERAL ACTION" AND "NEED" FOR THAT
ACTION

WHAT ROLE SHOULD "NEED" HAVE IN THE
DETERMINATION WHETHER TO RENEW AN
OPERATING LICENSE--WOULD A LICENSE BE
DENIED BASED ON NEED FOR GENERATING
CAPACITY CONSIDERATIONS?

TREATMENT OF "NEED" AT LICENSE

RENEWAL STAGE AND OTHER STAGES OF
LICENSING

WHATEVER THE LEVEL OF TREATMENT OF
NEED FOR GENERATING CAPACITY IN THE
GEIS AND SUPPLEMENTAL EIS, TO WHAT
EXTENT CAN NRC ADOPT A STATES
DETERMINATION OF NEED?
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ALTERNATIVE ENERGY SOURCES
o COMMENTS RAISING POLICY ISSUES:

- STATES HAVE AUTHORITY TO DETERMINE
ENERGY MIX

- COMPARISON OF ALTERNATIVES SHOULD
EMPHASIZE ENVIRONMENTAL
CONSEQUENCES RATHER THAN ECONOMIC
COSTS

- AN ECONOMIC THRESHOLD TEST TO
TRIGGER A FURTHER CONSIDERATION OF
ALTERNATIVES IS iNAPPROPRIATE IN A
NEPA ANALYSIS

- IF COST-BENEFIT ANALYSIS IS USED IT
SHOULD BE USED TO COMPARE
ALTERNATIVES RATHER THAN JUST TO
MAKE A DETERMINATION ON THE
PROPOSED ACTION
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ALTERNATIVE ENERGY SOURCES (CONTINUED)

o PRIMARY ISSUE: WHAT SHOULD BE THE ROLE
AND THE SCOPE OF REVIEW OF ALTERNATIVE
ENERGY SOURCES IN EISs?

RELATED TO DEFINITION OF "NEED" FOR
THE PROPOSED FEDERAL ACTION

SHOULD RENEWAL OF AN OPERATING
LICENSE BE DEN'ED BASED ON
IDENTIFICATION OF AN ENVIRONMENTALLY

PREFERABLE ALTERNATIVE ENERGY
SCURCE?

WHAT ROLE SHOULD ECONOMIC COSTS
PLAY IN THE REVIEW OF ALTERNATIVE
ENERGY SOURCES?

IS A FULL COST-BENEFIT ANALYSEIS OF
ALTERNATIVE ENERGY SOURCES REQUIRED

TO SUPPORT AN NRC LICENSE RENEWAL
DECISION?

TO WHAT EXTENT CAN NRC ADOPT A
STATES DETERMINATION OF THE ROLE OF
CONTINUED OPERATION OF A NUCLEAR
POWER PLANT RELATIVE TO ALTERNATIVE
ENERGY SOURCES?
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ECONOMIC COSTS .
o COMMENTS RAISING POLICY ISSUES:

REGULATORY AUTHORITY CVER UTILITY
ECONOMICS RESIDES IN THE STATES--AND
TO SOME EXTENT IN THE FEDERAL ENERGY
REGULATORY COMMISSICN

NRC’S HEAVY EMPHASIS ON ECONOMIC
ANALYSIS AND ECONOMIC DECISION
CRITERIA HAS THE PRACTICAL EFFECT OF
INTERFERING WITH STATE AUTHORITY

FOR A NEPA REVIEW, UNDUE EMPHASIS IS
GIVEN TO ECONOMIC COSTS

o PRIMARY ISSUE: TO WHAT EXTENT SHOULD
NRC CONTINUE TO ADDRESS ECONOMIC COSTS
IN EISs?

WHERE IN THE LICENSE RENEWAL DECISION
PROCESS SHOULD ECONOMIC COSTS BE
CONSIDERED?

THERE MUST BE CONSISTENCY IN THE USE
OF ECONOMIC COSTS AT THE LICENSE
RENEWAL STAGE AND OTHER STAGES OF
LICENSING
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COST-BENEFIT BALANCING
o COMMENTS RAISING POLICY ISSUES:

- 'NCOMPLETE COVERAGE OF BOTH
ENVIRONMENTAL IMPACTS AND ECONOMIC
COSTS

- SHOULD BE USED TO COMPARE
ALTERNATIVES RATHER THAN JUST TO
MAKE A DETERMINATION ON THE
PROPOSED ACTION

THERE IS DOUBLE COUNTING IN THE ITEMS
INCLUDED IN DIRECT COSTS AND AVOIDED
COSTS

A COST-BENEFIT BALANCING IS NOT
REQUIRED BY NEPA



COST-BENEFIT BALANCING (CONTINUED)

o PRIMARY ISSUE: SHOULD NRC CONTINUE TO
PERFORM BROADLY SCOPED COST-BCNEFIT
BALANCING IN EISs?

SHOULD IT BE PERFORMED TO EVALUATE
ALTERNATIVES RATHER THAN ONLY THE
PROPOSED ACTION?

ANALYSIS WOULD BE INFLUENCED BY ANY
CHANGE IN THE DEFINITION OF "NEED FOR
THE PROPOSED FEDERAL ACTION"
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SCHEDULE

MEETINGS WITH EPA ON THEIR TECHNICAL
CONCERNS - 3/93-4/23

PAPER TO COMMISSION ON PROPOSED
RESOLUTION OF POLICY ISSUES (INCLUDES TIME
FOR DISCUSSION WITH CEQ*/EPA) - 5/93**

FINAL DRAFT OF RULE PACKAGE TO CEQ AND
EPA FOR REVIEW - 12/93

FINAL LETTERS FROM CEQ* AND EPA - 3/94
FINAL RULE PACKAGE TO COMMISSION - 4/94

PUBLISH FINAL REGULATORY GUIDE AND
STANDARD REVIEW PLAN - 12/94

THE ROLE OF CEQ IN FUTURE DISCUSEIONS AND
REVIEWS IS YET TO BE DETERMINED DUE TO
THE PRESIDENT'S DECISION TO ABOLISH CEQ
AND INCORPORATE ITS FUNCTIONS IN THE
WHITE HOUSE STAFF

COULD SLIP 3 MONTHS IF DISCUSSION WITH
STATES IS DESIRED.



